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Richabdson's  S.  Cabouna  Law  Bepobts.  Vols.  10, 11.  1866, 1867. 

Skeed's  Tennessee  Bepobts.   -    -    -    -Vols.  4,  6.  1867. 

Texas  Bepobts. Vols.  18, 19»  20.  1867. 

Vebmont  Bepobts.   -------  Vol.  29.  1867. 

Obattan's VmanoA BiiOBis.  -    -    -    -Vol.18.  1867. 

WmooKsnr Bepobts.      .    .    .    -    -    -Vol.6.  1868. 

Alabama  Bepobts.    -••---    « Vols.  81,  82,  88.  1868. 
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Okuponu  Bsram.     -    -    -   -    -    -Vols.  9. 10, 11.  1868. 
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SCHEDULE 

or 
EBHMaV  nOM  WHICH  GA8BS  HAVK  BBEN  SBLBOIBD 

FOR   THB 

AMERICAN  DECISIONS. 


'Alabama— (1  Minor)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (8  Stew.)  20,  21j 
(1  Stew.  &  P.)  21;  (1,  2, 8  Stew,  k  P.)  23;  (4, 5  Stew,  k  P.)  24;  (5  Stew. 
&  P.,  and  1  Porter)  26;  (1, 2  Porter)  27;  (3, 4  Porter)  29;  (4, 5, 6  Porter) 
90;  (6»  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  8)  36;.  (3,  4)  37 
(4,  6)  39;  (6,  7)  41;  (7.  8)  42;  (9,  10)  44;  (11,  12)  46;  (18,  14,  15)  48 
(16, 16)  50;  (17, 18)  52;  (18, 19)  54;  (20, 21)  56;  (22, 23)  58;  (24, 25)  60 
(26,  27)  62;  (15.  16)  63;  (28,  29)  65;  (29,  30,  31)  68;  (31,  82,  83)  7a 

ASKAKSAB-<1,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8) 
44,  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 
14)  58;  (14,  15)  60;  (17,  18)  65;  (18,  19)  68;  (19)  70. 

Cauforioa— (1)  52,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65;  (7,  8)  68; 
(9,  10,11)70. 

OomrioncuT— (Kirby,  end  1,  2  Boot)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4; 
(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20, 
(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (18,  14)  35; 
(14)  36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 
(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65; 
(25,  26)  68. 

Dblawabb— <1  Harr.)  23^  25,  26, 27;  (2  Harr.)  29,  30^  31,  33;  (4  Harr.) 
42,  44;  (5  Harr.)  48,  60;  (1  Hoast)  63,  6a 

Flobida— (1)  44,  46;  (2)  48^  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63,  65; 
(7)68. 

QttiROiA— (1 T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4, 5)  48;  (6,  7)  50;  (8,  9) 
52;  (9,  10)  54;  (11,  12)  56;  (11^  18,  14)  58;  (15,  16)  60;  (17, 18, 19)  63; 
(19,  20)  65;  (21,  22,  23)  6a 

IUJDrois-<Bree8e)  2;  (1  Soam.)  25,  26,  27,  28^  29,  30,  32,  33;  (2  Scam.) 
33,  35;  (3  Scam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  Gilm.)  41; 
(2Qilm.)43;  (3Gilm.)44;  (4Gilm.)46;  (5 Gilm.) 48,  50;  (11)50;  (11, 
12)52;  (12,13)54;  (13,14)56;  (14,15)58;  (15)60;  (16)61;  (16,17)63; 
a7.  18)  65;  (18.  19)  6a 
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IMBIAHA— (1  Bkckl)  12;  (2 Blaokl)  1%  20, 21;  (SBUokf.) 25, 26;  (4  Blsckf,) 
28,  29,  90,  32;  (5  BlAokf.)  32,  33,  35,  36;  (6  Blackf.)  36,  38,  39; 
(7  Blaokf.)  39,  41,  43;  (8  Blaokf.)  44,  46;  (1)  48,  50;  (2)  52;  (2,  3)  54; 
(3)  66;  (4)  58;  (6,  6)  61;  (6,  7)  63;  (7,  8)  65;  (9.  10)  68. 

loWAHMorriB)  39,  41,  43;  (1  O.  Qreene)  46,  48^  50;  (2  O.  Groene)  52; 
(3  6.  Qreene)  54,  56;  (4  O.  Greene)  61;  (1,  2)  63;  (2)  65;  (3,  4)  66] 
(4,  5)  6a 

KurruuKT— (1  Sneed)  2;  (Hardin)  3;  (I  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6| 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt.  Sel.  Gas.)  12; 
(8  A.  K.  Marsh.,  and  1,  2  Litt)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  6 
Litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Men.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  G  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  K 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  16  B.  Mon.)  61) 
(16,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  R  Mon.)  68. 

[LOUISIANA— (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (5,  6,  7  Mart.)  12;  (8,  9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  6  Mart., 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1, 2)  20;  (2,  3)  22;  (3.  4)  23;  (5,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Bob.)  36; 
(1,  2,  3  Bob.)  38;  (4,  5,  6  Bob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68. 

MAm— (1  GreenL)  10:  (2  QieenL)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(6  Gnenl.)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
OreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(16)  82;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
89;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30.  31) 
60;  (31.  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66;  (43,  44)  69. 

ICabtlakd— (1,  2, 3,  4  U.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
6,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  GiU  &  J.)  19;  (2  Bl.  €h..  and  2, 3  G. 
t  J.)  20;  (3  Bl.  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &  J.) 
25;  (6,  7  G.  &  J.)  26;  (7  G.  &  J.)  28;  (8  G.  k  J.)  29;  (9  G.  &  J.)  31; 
(10  G.  &  J.)  32;  (11  G.  &  J.)  33,  35,  37;  (12  G.  k  J.)  38;  (1  Gill)  39; 
(2  QiU)  41;  (3  Gill)  43;  (4  Gill)  45;  (5^  6  Gill)  46;  (6,  7  GiU)  48;  (8  Gill) 
SO;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4, 6)  69;  (5,  6,  7)  61;  (8)  63;  (9)  66) 
(10,  11)  69 

MABaAOHnSKTTS-^Qahicy)  1;  (1)  2;  (2,  3,  4)  3;  (6, 6)  4;  (7, 8)  6;  (9, 10,  11)  6; 
(12, 13, 14)  7;  (16,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  16) 
(4, 6  Pick.)  16;  (6  Pick.)  17;  (7.  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11,  12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  xl5,  16  Pick.)  26; 
(16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  fi 
Met)  38;  (5.  6,  7  Met  39;  (7.  8  Met)  41;  (9,  10  Met)  43;  (11, 12  Met) 
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49;  (12, 13  Met.)  46;  (1, 2  Goth.)  48;  (3, 4  Goth.)  50;  (90m1l)51;  (5,6 

Giub.)52;  (6Chi«lL)53;  (7, 8 Guah.) 94;  (9CQdi.)59,97;  (10 Oath.) 97; 

(11,  12  Goth.)  59;  (1,  2  Grmy)  61;  (3  Qny)  63;  (4  Qnj)  64;  (6,  0,  7 

Ony)  M;  (8,  9,  10  Gray)  69. 
MiOHiOAH— (1  Doug.)  40, 41;  (2  Doag.)  43, 49, 47;  (1)  48^  91,  93;  (2)  99, 

97;  (5^  3)  99;  (3)  61;  (3)  64;  (4)  66;  (4)  69. 
MorynoTA— (1)  99;  61;  66;  69. 
MmnsiPFi— (Walker)  12;  (1  How.)  26,  28, 29, 31;  (2  How.)  32;  (3, 4  How.) 

34;  (4, 5  How.)  39;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1 8.  &  M.) 

40;  (2,  3  a  &  M.)  41;  (4,  5  8.  &  M.)  43;  (5,  6,  7  S.  &  M.)  49;  (8,  0  S. 

&  M.)  47;  (0, 10  8.  &  M.)  48;  (11  S*.  k  M.)  49;  (12, 13  S.  & M.)  91;  (13, 

14  &  &  M.)  93;  (23)  99,  97;  (24,  25)  97;  (25,  26)  99;  (27,  28)  61;  (28, 

29,  30)  64;  (31,  32)  66;  (33,  34)  69. 
M:880U&i— (1)  13, 14;  (2)  22;  (3)  22,  23,  29,  26;  (4)  28^  29,  31;  (5)  31,  32; 

(6)  34,  39;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  49:  (10,  11)  47;  (11. 
12)  49;  (12)  91;  (13)  93;  (14,  15)  99;  (15,  16,  17)  97;  (17,  18,  19)  99; 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69. 

Nsw  HAMP8HDtiB— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  29,  26; 

(7)  26,  28;  (8)  28,  29, 31;  (9)  31,  32;  (10)  34;  (11)  39;  (12)  37;  (13)  38; 
(13,  14)  40;  (15, 16)  41;  (16,  17)  43;  (18)  49,  47;  (19)  49;  (19,  20)  91; 
(21,  22)  93;  (22,  23,  24)  99;  (24,  25,  26)  97;  (26,  27,  28)  99;  (28, 
29)  61;  (30,  31,  32)  64;  (33,  34)  66;  (34,  35)  69. 

Mbw  jEBBEt-iCoxe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halst)  10;  (2  Halat.)  11;  (3  Habt)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  Halst)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Or.,  1  Sax.,  7  Halst)  22; 
(1  Sax.,  1  Or.)  23;  (1, 2Qr.)  29;  (2  Or.)  27;  (3 Or.)  28^  29;  (2  Or.  Ch.) 
29;  (1  Harr.,  3  Or.  Gh.)  31;  (1  Harr.,  1  Or.  Gh.)  32;  (2Harr.,  1  Or.  Gh.) 
84;  (1  Gr.  Gh.,  2,  3  Harr.)  39;  (3  Harr.)  37;  (3  Gr.  Gh.,  1  Spencer,  3  k 
4  Harr.)  38;  (1  Spenoer,  3  Gr.  Gh.)  40;  (3  Gr.  Gh.)  41;  (1  Spenoer,  3  Gr. 
(X,  1  Halst  Gh.)  43;  (1  Spenoer,  1  fialst  Ol)  49;  (1  Zab.,  2  Halst 
Gh.)  47;  (2  Zab.,  3  Halst  G)i.)  91;  (2,  3  Zab.)  93;  (3  Zab.,  4  Halst  Gh.) 
99;  (3  Zab.,  1  Stock.  Gh.)  97;  (4  Zab.,  1  Stock.  Gh.)  99;  (4  Zab.)  61; 
(4  Zab.,  1  Dutch.,  1, 2,  3  Stock.  Gh.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.) 
67;  (2  Dutch.^  3  Stock.  Gh.)  69. 

Kbw  Yobx— (1,  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  GaL  Gss.,  1,  2,  3  Ou.) 
8;  (1, 2,  3  Johns.)  3;  (4, 5  Johns.)  4;  (6, 7,  8  Johns.)  9;  (9, 10^  H  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2  Johns.  Gh.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Gh.)  8;  (18  Johns.,  5  Johns.  Gh.)  9;  (19  Johns.,  6  Johns.  Gh.)  10;  (20 
Johns.,  7  Johns.  Gh.)  11;  (1  Gow.)  13;  (Hop.  CSi.,  and  2  Ck>w.)  14;  (3, 4, 
5Gow.)  19;  (6 Gow.)  16;  (7  Gow.)  17;  (8, 9Gow.)  18;  (1  Pat,  1, 2  Wend.) 
19;  (2, 3  Wend.)  20;  (2  Pal,  4, 5, 6  Wend.) 21;  (2, 3  Pai.,  6,  7, 8  Wend.) 
82;  (3  PaL)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend;)  29; 
(4  Pai,  11,  12,  13  Wend.)  27;  (5  Pai.,  13.  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  Pat,  19,  20  Wend.) 
82;  (7,  8  Pat,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  39;  (25,  26 
Wend.,  1, 2  Hill,  9  Pat)  37;  (9  Pot,  2,  3  Hill)  38;  (10  Pat,  4,  5,  6  HUl) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  Pat)  42;  (1,  2  Denio,  11  Pat,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Gh.,  3  Denio)  49;  (4,  5  Denio,  2  Barb.  Gh.)  47; 
(3  Barb.  Gh.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  91;  (3,  4)  93;  (4,  5,  6)  99; 
(6,  7)  97;  (7,  8,  9)  99;  (9,  10)  61;  (11,  12)  62;  (12,  13)  64;  (13,  14)  67i 
(15,  16)  69. 
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53;  (12, 13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired.  Eq.,  BosbeeL.,  Bus- 
bee  Eq.)  57;  (Basbee  L.,  1  Jones  L.,  Basbee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jones  L.,  1, 2  Jones  Eq.)  62;  (2  Jones  Eq.,  2, 3  Jones  L.)  64;  (3, 4  Jones 
L..  2,  3  Jones  Eq.)  67;  (3, Jones  Eq.,  4.  5  Jones  L.)  69. 

Orio— (1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  25.  27;  (7)  28.  30; 
(8)  31,  32;  (9)  34;  (10)  36;  (11)  37.  38;  (12)  40;  (13)  42;  (14.  15)  45; 
(16)  47;  (17)  49:  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 
Ohio  St.)  62;  (4, 5  Ohio  St.)  64;  (5, 6  Ohio  St.)  67;  (7, 8  Ohio  St.)  70. 

Oregon— (1)  62. 

Pennsylvania— (1  Add.,  1,  2,  3  Dall.,  1,  2  Yeatee)  1;  (1  Bin.,  8,  4  Yeates) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5, 6  Bin.)  6;  (1,  2 S.  ft  R.)  7;  (3, 4  S.  ft  R.)  8; 
(5.  6  S.  ft  R.)  9;  (7  S.  ft  R.)  10;  (8,  9  S.  ft  R.)  11;  (10  S.  ft  R.)  13;  (11; 
12  S.  ft  R.)  14;  (13  S.  ftR.)  15;  (14.  15,  16  S.  ftR.)  16;  (17  S.  ft  EL)  17, 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle,  1,  2  P.  ft  W.)  21;  (3  Rawle,  2,  3 
P.  ft  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 
(5  Rawle,  4  Watts)  28;  (1  Whart )  29;  (1,  2 Whart.,  5  Watts)  30;  (6 Watts, 

3  Whart.)  31;  (7  Watts)  32;  (4  Whart.)  33;  (8,  9  Watts,  4.  5  Whart) 
34;  (9,  10  Watts,  6  Whart)  36;  (6  Whart,  1,  2,  3  W.  ft  a)  37;  (3  W. 
ft  8.)  38;  (3,  4,  5  W.  ft  S.)  39;  (5,  6  W.  ft  S.)  40;  (7,  8, 9  W.  ft  S.)  42; 
(1.  2  Pa.  St)  44;  (2,  3, 4, 5)  45;  (5.  6, 7)  47,  (7,  8, 9. 10)  49;  (10, 11,  12) 
51;  (13,  14,  15)  53;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20, 21)  89;  (22)  60; 
(22,  23,  24)  62;  (24,  25)  64;  (26,  27)  67;  (28,  29) •7a 

Rhode  Islani>— (1)  ^>  36,  51,  53;  (2)  55,  57,  60;  (3)  62;  (3, 4)  67;  (4, 
5)70 

South  Gabouna— (1,  2  Bay,  1  Desan.  Eq.)  1;  2  Dsean.  Bq.,  1  Brey.)  2; 
(2  BreT.)  3;  (3  Desan.  Bq.,  2  Brey.)  4;  (3  Desan.  Bq.,  3  Brey.)  5; 
(4  Desan.  Bq.,  3  Br«y.)  6;  (1 N.  ft  M.)  9;  (1  N.  ft  M.,  1  McO.)  10;  (1,  2 
MiU)  12;  (2  McO.)  13;  (1  Harp.  Bq.)  14;  (3  MoC.)  15;  (1,  2  McO.  Oh.) 
16;  (4  McO.)  17;  (1  Harp.)  18;  (1  Bal)  19;  (1,  2  BaL,  1  Bai.  Bq.)  21) 
(2  Bai.,  1  Bai.  Bq.,  1  Rich.  Eq.)  23;  (1  Rich.  Bq.)  24;  (1  HiU,  1  HIU  Ch.) 
26;  (2  Hill,  1,  2  mil  Ch.)  27;  (2  HillC»i.)  29;  (3  Hill,  1  ROey,  1  Riloy 
Ch.,  2  Hill  Ch.)  aO;  (Dudley)  31;  (Rice)  33;  (Cheyes)  34;  (MoM.)  36) 
(1  MoM.  Bq.,  2  MoM.)  37;  (2  MoM.,  1  Spears  Bq.)  39;  (1  Spean,  1  Speara 
Bq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spears)  42;  (1,  2  Rich.,  1,  2  Rich. 
Eq.)  44;  (2, 3  Rich.)  45;  (2  Rich.  Eq.)  46;  (1  Strob.  Bq.,  1,  2  Strob.)  47| 
(2, 3 Strob.,  2Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Bq.)  51;  (4,  5  Strob., 

4  Rich.,  4  Strob.  Bq.)  53;  (3, 4  Rich.  Eq.,  4, 5,  6  Rich.)  55;  (4  Rich.  Bq., 

5  Rich.)  57;  (5, 6  Rich.  Eq.,  0  Rich.)  60;  (6,  7  Rich.  Bq.,  7, 8  Rich.)  62] 
(7,  8  Rich.  Bq.,  8.  9  Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  BIdu  Bq.» 
la  11  Rich.  L.)  7a 
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narinnnK-a  Orert)  3;  (1  Oooke,  2  Overt)  5;  (3,  4,  5  Hay.)  9;  (Pack)  14; 

(M.  &  Y.)  17;  (1, 2;  8  Yei«.)  24;  (4. 6  ¥««.)  26;  («,  7  Yerg.)  27;  (8  Yerg.) 

29;  n,  10  Yecg.)  30;   (10  Yerg.)  31;  (1  Meigs)  33;   (1  Hnmph.)  34; 

(2  Humph.)  36^  37;  (3  Humph.)  39;  (4  Hnmph.)  40;  (5  Humph.)  42; 

(6  Hunph.)  44;  (7  Humph.)  46;   (8  Humph.)  47;  (8,  9  Humph.)  49; 

9,  10  Humph.)  51;  (10,  11  Humph.)  53;  (1  Swan)  55,  57;  (2  Swan)  58; 

(1  Sneed)  60;  (1, 2  Sneed)  62;  (2  Sneed)  64;  (8  Sneed)  65;  (3, 4  Sneed)  67; 

(4,  5  Sneed)  7a 
fcxAS-(l)  46;  (2)  47;  (8)  49;  (4. 6)  51;  (5, 6)  55;  (8)  56;  (7, 8, 9)  58;  (8, 10, 

11)  60;  (11,  12,  18)  62;  (18,  14,  16)  65;  (16,  17,  18)  67|  (18,  10,  20)  7a 
▼BUfOKT— (I  N.  Chip.,  1  D.  Ohip.)  1;  (1,  2  TjUr)  2;  (1  D.  Chip.)  6, 12; 

(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 

23,  24;  (6)  26;  (6)  27;  (7)  29;  (8)  30;  (9)  31;  (10)  33;  (11)34;  (12)36; 

(13)  37;  (14)  39;  (15)  40;  (16,  17)  42;  (17.  18)  44;  (18, 19)  46;  (19)  47; 

(20)  49;  (20,  21)  50;  (21,  22)  jl2;  (22,  23)  54;  (23)  56;  (24,  26)  58;  (25, 

28)  60;  (26>,  27)  62;  (27,  28)  65;  (28,  29)  67;  (29)  70. 
TnaiiriA— (1  JefiEl,  1,  2  Waah.,  1,  2  (}aU)  1;  (8,  4,  6  OaU)  2;  (1,  2  H.  &  M., 

6C^)3;  (4 H.  & M.,  1  Mnnf.)  4;  (1  Ta.  Caa.,  2,3  Munl)5;  (4Mnnf.) 

6;  (5  Munf.)  7;  (6  Muni)  8;  (1  Gihn.)  9;  (1  Band.)  10;  (2  Rand.)  14; 

(3, 4  Band.)  15;  (5  Band.)  16;  (6  Band.)  18;  (1  Lei£^)  19;  (2  Leigh)  21; 

(8  Leigh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29; 

(7  Leic^)  30;  (8  Leigh)  31;  (9  Lei^)  33;  (10  Leigh)  34;  (11  Leigh)  36; 

(11, 12  Leigh)  37;  (1  Bob.)  39,  40;  (2  Bob.)  40;  (1  Qratt)  42;  (2  Qntt.) 

44;  (8  Oiatt.)  46;  (4  Chratt.)  47;   (4,  5  Qratt)  50;  (5,  6  QraU.)  52; 

(7  Gratt)  54;  (7,  8  Oratt)  56;  (9  QraU.)  58;  (9, 10  Gratt)  60;  (11 

Gratt)  62;  (12  (katt)  65;  (18  GraU.)  67;  (13  GraU.)  70. 
Wmooma-^l  Pin.)  39,  40,  42, 44;  (2  Pin.,  1  Chand.)  52;  (2,  8  Pin.,  %  8 
L)84t  (8 Pin.) 56;  (1,2)60;  (8)62;  (4)66;  (5)68;  (8)^ 
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GoMBnsaiONEBS  OF  ASHLAKD  GOUNTY  V.  DnUBOIOBS 
OF  BlOHLAND   GoUNTY  iNFIBBiABY. 

[7  Ohio  Sxazb,  65.] 
TowKSBXPs  Advavcixo  Monet  to  Bsubys  Indiokht  Pxbsoks  mat  Bb- 

OOTXB  the  Hune  from  th«  person  or  monidpal  authority  obligated  to 

sopport  each  peraons  only  in  case  of  a  neglect  of  soeh  cA>l]gation  or  a 

refusal  to  support  snoh  persons. 
Favtebs  Who  Bscoux  Ssttlu)  Kbhaut  Chabob  on  Township  whose 

territory  affiords  them  a  dwelling-place,  without  regard  to  the  former 

name  or  boundaries  of  the  township  from  which  they  haTe  become 

separated. 
Nbw  Cotntt,  whxn  Fobmxd,  shall  Bbodtx  and  Bioomx  Chabobablb 

with  all  paupers  having  a  residence  and  legal  settlement  in  the  territory 

of  which  it  is  composed. 

LiTNATIO's    PlAOK    OF    SkTTLKMXNT  IS    NOT    InTALIDATXD  OK    QOANOXD  by 

confinement  in  an  asylum  or  jail  by  lawful  authority. 

DnacTOBS  Authobizbd  to  Rxmovx  Paufkbs  to  Countt  whose  commis- 
sioners are  obligated  to  receive  them  may  sue  and  recover  for  breach  ot 
duty  if  such  paupers  are  not  received. 

Kbw  Goitntt  Mabb  bt  Diyidino  Old  Onb  is  not  Ghasobablb  with  any 
expense  incurred  by  the  old  county  in  keeping  a  pauper  whose  proper 
residence  is  in  the  new  one,  until  he  has  been  removed  to  the  new  one 
with  the  request  that  he  be  received  and  taken  care  of  by  the  commis- 
sioners. 

SZFBVSBS    OF    RbTUKNINO    PaUPBRS  TO    COMMISSIONBBS    OF    NeW  CoUNTf 

carved  from  the  old  one,  together  with  the  charges  for  keeping  them  from 
that  period,  is  the  limit  of  recovery  in  case  such  paupers  are  not  received. 

Dbbt,  by  defendants  in  error  against  plaintiffs  in  error. 
ICary  Carlisle  had  a  legal  settlement  in  Green  township,  Bich- 
land  county;  became  insane;  was,  under  proper  proceedings, 
sent  to  the  lunatic  asylum  in  1839;  was  declared  incurable  and 
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returned  to  jail  in  1844;  and  was  afterwards  maintained  at  tbe 
expense  of  the  county  in  the  infirmary.  In  1846,  the  county 
of  Ashland  was  created,  partly  out  of  Bichland  county,  and 
Green  township  became  a  part  of  the  new  county.  In  1847  the 
directors  of  the  infirmary  requested  the  trustees  of  Green 
township  to  take  said  Mary  Carlisle  off  their  hands  and  support 
her,  and  in  1849  they  presented  a  bill  for  her  support  to  the 
commissioners  of  Ashland  county,  and  also  took  the  pauper  to 
them.  They  refused  to  receiTC  her  or  to  pay  the  claim.  The 
jury  found  a  verdict  for  the  plaintiffs  below  for  four  hundred 
and  fifty-one  dollars  and  ninety-eight  cents.  Defendants  ap- 
pealed.    Other  facts  are  in  the  opinion. 

B.  W.  Kellogg  and  W.  Osborne,  for  the  plaintiffs  in  error. 

J.  M,  and  M,  May,  and  Stevens,  for  the  defendants  in  error. 

By  Court,  Bowxn,  J.  There  was  no  provision  made  in  the 
act  to  create  the  county  of  Ashland  for  the  support  of  paupers 
who  might  have  legal  settlements  within  the  territory  which 
was  then  organized  into  a  new  county;  nor  is  there  any  general 
statutory  regulation  on  that  subject.  The  questions  that  are 
presented  in  this  case  must  therefore  be  determined  upon  the 
same  principles  of  equity  which  hare  been  applied  heretofore  to 
actions  brought  against  townships  to  recover  compensation  for 
taking  care  of  and  supporting  paupers  who  had  settlements 
within  them.  Reported  decisions  of  our  own  state,  made  in 
reference  to  the  liability  of  such  townships,  afford  us  almost  the 
only  light  we  have  on  tbe  subject,  and  leave  us  at  liberty  to  adopt 
for  present  purposes  the  equitable  rules  which  have  governed  our 
predecessors  in  this  class  of  cases. 

The  act  for  the  relief  of  the  poor  requires  township  authori- 
ties to  afford  relief  to  such  persons  found  therein  as  may  be  in  a 
suffering  condition,  whether  they  are  legally  settled  there  or  not; 
and  when  a  person  becomes  chargeable  in  a  township  other  than 
the  place  of  his  or  her  legal  settlement,  an  action  maybe  brought 
against  the  trustees  of  the  tovniship  where  the  pauper  has  a  set- 
tlement, and  the  reasonable  charges  and  expenses  incurred  for 
the  support  thus  furnished  recovered  back:  Sec.  9  of  said  act 
The  statute  authorizes  no  other  form  of  action  for  the  recovery 
of  such  charges,  nor  does  it  confer  any  right  of  action  against 
individuals  in  favor  of  townships  that  provide  support  for  in- 
digent persons.  But  it  was  held,  in  Howard  v.  WhetBone  Town- 
9hvp,  10  Ohio,  865,  that  a  township  which  furnishes  necessaries 
to  the  wife  of  one  able  to  maintain  her  may  recover  the  amount. 
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in  an  action  of  assumjmU^  from  the  husband,  in  case  he  has 
driTen  her  from  his  house  by  cruelty.  So  when  relief  is  fur- 
nished to  the  wife  of  one  able  to  support  her,  but  who  has  aban- 
doned her  without  cause,  a88ump9U  may  be  maintained  by  the 
township  against  the  husband  to  recoTer  for  the  amount  fur- 
nished: Trustees  of  Springfield  t.  DemoU,  18  Id.  104. 

These  cases  proceed  on  the  principle  that  the  sufferings  of 
paupers  and  of  indigent  persons  shall  be  relieTcd  by  the  town- 
ships where  they  may  be  found  in  their  destitute  conditions,  and 
that  adTancements  made  for  such  puxpoote  are  justly  charge- 
able in  equity  and  conscience  to  the  i>er8on  or  municipal  au- 
thority whose  relation  towards  the  pauper  or  indigent  person 
creates  a  duty  or  imposes  the  necessity  of  furnishing  aid,  and 
that  the  obligation,  when  neglected  or  disregarded  by  those  who 
should  perform  it,  may  be  enforced  in  favor  of  whomsoyer 
grants  the  relief,  as  for  money  paid  out  and  expended  for  an- 
other's benefit.  In  the  division  of  townships,  it  has  been  held 
that  paupers  pass  with  the  territory  on  which  they  reside  at  the 
time  the  division  or  change  takes  place;  and  that  if  they  have 
legal  settlements  within  the  limits  of  the  territory  divided,  they 
retain  them  in  the  township  where  they  actually  reside  at  the  time 
the  change  takes  effect:  Center  v.  Wills,  7  Ohio,  2d  pt.,  174; 
Williamsburg  v.  Jackson,  11  Ohio,  37.  By  this  rule  all  paupers 
who  become  settled  remain  a  charge  upon  the  township  whose 
territory  affords  them  a  dwelling-place,  without  regard  to  the 
former  name  or  boundaries  of  the  township  from  which  they 
have  been  separated. 

In  the  case  now  before  us,  the  pauper  was  settled  in  Qreen 
township,  Bichland  county;  and  while  thus  settled  was  removed 
to  the  lunatic  asylum,  and  her  disease  being  ascertained  to  be 
incurable,  she  was  taken  to  the  jail  at  Bichland,  and  became  a 
county  charge. 

The  twenty-eighth  section  of  the  act  in  regard  to  lunatics  and 
lunatic  asylums.  Swan's  Stats.  1841,  578,  provides  that  *'  if  any 
lunatic  or  insane  person  shall  be  admitted  into  the  asylum,  and  it 
shall  be  ascertained  by  the  superintendent,  after  the  expiration  of 
sufficient  time,  under  proper  treatment,  that  the  malady  of  such 
lunatic  or  insane  person  is  incurable,  the  superintendent  shall 
make  such  case  known  to  some  one  of  the  directors,  and  such 
director  shall,  in  case  such  lunatic  or  insane  person  be  a  pauper, 
issue  his  warrant  for  the  discharge  and  removal  of  such  pauper  to 
the  proper  county;  and  that  he  or  she  be  delivered  to  the  jailer 
thereof,  who  is  required  to  receive  and  provide  for  such  person." 
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The  duty  of  sapporting  her  was  thereby  transferred  from 
Qreen  township  to  the  county  of  which  it  formed  an  integral 
part,  and  after  thus  becoming  released  from  the  direct  burden 
which  it  had  formerly  been  compelled  to  bear,  the  couniy  of 
Ashland  was  formed  by  an  act  of  the  assembly,  and  Qreen  town- 
ship was  separated  from  its  old  county  relations,  and  placed  into 
and  made  to  form  a  part  of  the  new  county.  It  is  claimed  that 
this  change  of  the  couniy  lines,  and  the  transferring  of  Green 
into  a  new  couniy,  cast,  as  a  necessary  incident,  upon  Ashland 
the  burden  of  maintaining  this  pauper.  But  to  this  it  is  re- 
plied, on  the  other  hand,  that  the  liabiliiy  of  Bichland  couniy 
having  become  fixed,  by  operation  of  law,  to  take  care  of  the 
lunatic,  Green  township  was  thereby  exonerated,  and  took  her 
place  in  the  new  county,  unincumbered  and  free  of  this  charge. 
This  may  seem  plausible  until  we  recur  to  the  fact  that  no 
change  of  settlement  of  the  pauper  has  occurred.  Her  absence 
from  the  township  while  in  the  asylum,  and  her  confinement  in 
the  jail  of  Bichland,  and  her  maintenance  by  contract  in  other 
townships,  resulted  from  legal  proceedings  had  against  her,  and 
do  not  in  any  respect  invalidate  or  change  her  place  of  settle- 
ment. The  couniy  of  Bichland  can  derive  no  further  revenue 
from  Green  township.  The  right  to  tax  its  property,  and  to 
impose  duties  upon  its  inhabitants,  has  vested  ill  another  mu- 
nicipal body.  To  us  it  seems  inequitable  that  the  place  of  legal 
settlement,  from  which  first  originated  the  county's  liabiliiy  to 
maintain  the  pauper,  shall  be  set  over  to  another  jurisdiction, 
and  its  civil,  political,  and  social  relations  with  its  old  asso- 
ciated townships  severed,  and  not  carry  along  with  it  into  the 
new  department  an  incumbrance  which  can  never  rest  anywhere 
else  without  some  special  enactment.  It  is  deemed  to  be  in  ac- 
cordance with  the  spirit  of  past  decisions,  before  referred  to, 
that  a  new  couniy,  when  formed,  shall  receive  and  become 
chargeable  with  all  paupers  having  legal  settlements  in  the  ter- 
ritory of  which  it  is  composed.  Mary  Carlisle  was  an  incurable 
lunatic  pauper  of  Green  township,  by  means  whereof  the  county 
of  Bichland  became,  by  the  provisions  of  the  statute,  bound  to 
provide  for  her  wants.  From  the  performance  of  this  duty  it 
had  no  power  rightfully  to  refrain,  while  its  relation  towurds 
the  township  continued.  But  when  the  legislature  saw  proper 
to  establish  a  new  couniy,  and  to  give  to  it  this  incumbered  por- 
tion of  Bichland,  it  imposed,  as  we  think,  upon  the  new  county 
the  duty  of  removing  the  incumbrance  and  charge  from  Bioh* 
land,  and  of  taking  upon  itself  the  burden. 
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The  eighth  sectioQ  of  the  act  authorizmg  the  establishment  of 
poor-houses,  Swan's  B.  S.  614,  proTides  that  in  any  county 
within  which  a  county  poor-house  is  or  may  be  erected,  it  shall 
be  the  duty  of  the  directors  to  giye  an  order  to  the  auditor  of 
the  county  for  the  payment  of  such  neoessaiy  expense  as  may 
have  been  incurred  by  any  township  in  remoTing  any  pauper  to 
the  poor-house,  or  that  may  haye  been  incurred  immediately 
preceding  such  removal  by  reason  of  delay  caused  by  the  sick- 
ness of  such  pauper;  and  the  auditor  shall  draw  his  order  on 
the  county  treasurer  for  sucb  amount. 

The  directors  of  the  county  infirmazy  of  Bichland  were  au- 
thorized to  remove  Maty  Carlisle  to  the  proper  place  of  her 
residence,  which,  as  we  have  already  shown,  was  in  Ashland 
county,  and  to  demand  and  receive  the  changes  for  her  removal, 
as  well  as  for  her  support  furnished  by  them.  It  was  the  duty 
of  the  commissioners  of  Ashland  county,  when  the  pauper  was 
offered  to  them,  to  accept  and  to  take  care  of  her.  Their  refusal 
was  a  breach  of  duty  for  which  they  could  be  sued,  and  a  re- 
coveiy  had.  This  action  was  therefore  properly  brought  in  the 
name  of  the  plaintiffs  below:  B.  S.  Ohio,  1864,  616,  sec.  10. 

A  question  has  been  raised  by  plaintiffs  in  error  as  to  the  amount 
which  is  properly  recoverable  in  this  case.  The  release  of  the 
county  of  Bichland  from  the  charge  of  supporting  the  pauper 
could  be  made  complete  at  any  time  after  the  organization  of 
Ashland;  but  to  accomplish  that  object,  something  was  neces- 
saiy  to  be  done.  The  commissioners  of  the  latter  county  ought 
to  have  been  notified  of  their  liability,  and  requested  to  take  the 
pauper,  and  provide  for  her.  Anything  done  by  the  directors 
of  the  infirmaiy  previous  to  such  notice  and  request,  in  sup- 
porting the  lunatic,  cannot  be  regarded  in  the  nature  of  tem- 
porary aid.  She  had  been  committed  to  their  custody,  and  was 
to  be  maintained  without  any  expectation  of  having  recourse 
upon  any  other  body  for  remuneration.  It  was  only  by  an  act 
of  the  legislature,  which  took  effect  while  the  pauper  was  get- 
ting  her  support,  as  of  right,  in  the  infirmaiy,  that  Bichland 
county  became  entitled  to  free  itself  from  this  burden.  The 
directors  might  hasten  or  delay  the  period  of  her  removal  to  the 
new  county.  But  we  are  of  opinion  that  no  recoveiy  can  be 
had  by  the  plaintiffs  below  for  any  charges  incurred  before  the 
return  of  the  pauper  to  the  proper  place  of  her  residence,  and  a 
request  that  she  be  received  and  taken  care  of  by  the  commis- 
sioners. 

The  proof  shows  that  the  proper  notice  and  offer  of  the  paupei 
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to  the  cozniDissioners  were  made  on  the  fifteenth  of  December, 
18^9.  The  expense  of  going  to  Ashland  county,  at  that  time,  and 
a  just  remuneration  for  keeping  the  pauper  since,,  are  proper  to 
be  recovered,  and  a  yerdict  and  judgment  ought  to  have  been 
rendered  for  them.  The  court,  boweyer,  directed  the  jury  that 
they  might  render  a  verdict  for  compensation  from  the  time  the 
pauper  was  admitted  into  the  infirmary  to  the  commencement 
of  the  suit.  This,  we  think,  was  erroneous.  The  recovery,  in 
this  instance,  must  be  limited  to  the  expenses  of  returning  the 
pauper  to  the  county  commissioners,  and  to  the  charge  of  keep- 
ing her  from  that  period,  as  there  was  a  refusal  by  the  latter  to 
reoeiye  her.  We  cannot  correct  the  verdict  without  the  consent 
of  parties,  and  must  therefore  reverse  the  judgment  for  this 
erroneous  instruction  to  the  jury,  and  remand  the  cause  for  fur- 
ther proceedings. 

Babtlet,  G.  J.,  and  Swan  and  Soott,  JJ.,  concurred. 

Bbxmskbhoft,  J.,  having  formerly  been  of  counsel  in  the  case, 
did  not  sit.  

DomoiLB  OR  Besidkncb  of  Lunatic  is  not  Changid  even  by  his  removal 
to  an  asylum  in  another  state:  Clark  v.  WhUaher,  46  Am.  Deo.  337. 

Citations  of  Pbingifal  Cass. — ^The  general  theory  npon  which  legis* 
lation  for  the  relief  of  the  poor  was  framed  was  that  each  township  should 
bear  the  harden  of  sustaining  the  poor  having  a  legal  settlement  therein. 
And  the  same  idea  forms  the  basis  of  all  provisions  for  casting  the  burden  ol 
support  on  counties,  as  in  case  of  incurable  lunatic  returned  from  the  asylum: 
JHrectara  qf  Infirmary  qfMiurion  Co,  y.  Trustee*  i^  WeatfiM  TVnoiuAtp,  Mot* 
row  Co.,  21  Ohio  St.  376,  citing  the  principal  case.  Section  8  of  the  **  act  for 
the  relief  of  the  poor,"  passed  March  14, 1853,  Swan  &  Critchfield,  925,  allows 
an  action  to  be  brought  by  one  township  against  another,  in  the  county  in 
which  either  of  the  townships  may  be  situated.  Section  10  of  the  "act  to 
authorise  the  establishment  of  poor-houses,"  Swan  &  Critchfield,  027,  requires 
the  directors  of  oounty  infirmaries  to  provide  for  paupers  having  a  residenoe 
without  the  limits  of  their  county,  and  confers  upon  them  all  the  power  and 
authority  theretofore  vested  in  overseers  of  the  poor  or  township  trustees. 
And  in  IHreeion  qf  MuMngum  Co,  Infirmary  v.  (My  of  Toledo,  15  Ohio  St 
410,  it  was  held  that  such  directors  could  maintain  an  action  against  a  city  of 
the  second  class  in  another  county,  where  the  boundaries  of  such  city  are 
identical  with  those  of  a  township,  and  such  township  has  thereby  become 
merged  in  the  city,  for,  etc,  incurred  in  furnishing  temporary  relief  to  and 
removing  an  insane  pauper  having  a  legal  settlement  in  such  city.  The  prin- 
cipal case  was  there  cited  to  the  point  that  the  directors  were  thereby  as 
fully  authorized  to  maintain  such  an  action  as  township  trustees  were,  under 
the  existing  laws.  In  counties  where  there  was  an  infirmary,  the  general 
provision  of  the  statute  is,  "  that  no  person  shall  be  admitted  to  any  such  in- 
firmary as  a  pauper,  unless  upon  the  order  or  warrant  of  the  trustees  of  the 
proper  township,  directed  to  the  board  of  directors  of  the  infirmary  of  the 
proper  county,*'  showing  the  legal  settlement  of  the  pauper  in  the  township, 
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or  other  proper  ground  for  his  being  a  tUtntory  charge  in  the  townshipt 
Swan  ft  Critchfield,  928,  930,  933.  Nor  in  rach  case  is  the  eettlement  of  the 
paoper  in  his  proper  township  lost,  but  continues  as  before:  DirteUm  ^ 
1%/rtnarp  qf  Marion  Co.  ▼.  Trtulees  of  Wet^field  Township,  Morrow  Co,^  21 
Ohio  St.  377,  citing  the  principal  case. 


Ex  PABTE  Shaw. 

(7  Obzo  Stazb,  81.] 
WbIT  of  HaBSAS  CoBPCTS  OAKNOT  BS  UsXD  to  BbVISW  EbBOBS  AMD  iBBMh 

VhABmES  in  proceedings  resulting  in  conviction  and  sentence.  A  writ  of 
enor  is  the  proper  remedy. 

SniTiNOB  Void  fob  Want  of  JuBiSDicnoN  otib  Offbmbb  mat  bb  Ab* 
SAiLKD  ON  Habeas  Cobpub,  and  the  relator  discharged. 

Habeas  Cobfus  cannot  bb  Used  to  Attack  Judgment  of  Ooubs  posssss 
ing  general  jurisdiction  in  criminal  oases. 

QoEsnoNs  OF  Doubtful  Jubisdiction  should  be  Solved  bt  Wbit  of 
Ebbob,  and  not  by  habeas  corpus. 

Sentence  fob  Shobteb  Tebm  tiian  Pebiod  Rbquibed  bt  Law  is  Ebbo- 
Nsous,  not  void,  and  cannot  be  attacked  on  habeas  corpus, 

Rbtubn  of  Habeas  Cobpus  into  Sufbeme  Cottbt  in  Tebm  Time  REsn 
IN  Disgbbtion  of  the  judge  who  allowed  the  same;  and  the  regular  busi- 
ness of  that  court  will  not  be  put  aside  to  hear  such  returns  where  the 
judicial  system  will  permit  them  to  be  heard  in  other  courts  with  less 
delay  and  inconvenienceb 

To  Use  Habeas  Ck>BPU8  as  Wbit  of  Ebbob  in  Annuluno  Sentbnces  n 
Abuse  which  cannot  be  too  soon  corrected. 

Hawear  oobpus.  The  relator  had  been  indicted  for  horse- 
stealing, and  was  sentenced  to  hard  labor  for  the  period  of 
one  year.  The  question  presented  in  the  case  is  given  in  the 
opinion. 

J.  A.  Corwmt  for  the  relator^  Shaw. 

By  Oonrt,  Swam,  J.  The  question  presented  in  this  case  is 
whether,  conceding  that  the  sentence  is  for  horse-stealing,  and 
that  by  statute  the  sentence  must  be  for  a  period  not  less  than 
three  years,  the  commitment  is  lawful. 

The  courts  are  required  by  statute,  upon  conviction,  to  sen- 
tence for  a  period  not  less  than  three  years.  The  sentence  in 
this  case  is  for  one  year.  Does  this  render  the  sentence  void, 
and  the  commitment  of  the  relator  unlawful?  The  question  is 
one  simply  of  jurisdiction. 

The  court  had  jurisdiction  over  the  oflEense  and  its  punish- 
ment It  had  authority  to  pronounce  sentence;  and  while  in 
the  legitimate  exercise  of  its  power,  committed  a  manifest  enrol 
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and  mistake  in  the  award  of  the  number  of  years  of  the  punish- 
ment.   The  sentence  was  not  void,  but  erroneous. 

The  writ  of  error  and  habeaa  corpus  have  each  their  separate 
offices.  There  are  *ample  remedies  provided  for  the  correction 
of  irregularities  and  errors  in  proceedings  which  result  in  oon- 
Tiction  and  in  sentences  by  writ  of  error.  For  errors  and  irregu* 
larities  in  such  cases,  the  summary  remedy  by  habeas  corpus  can* 
not  be  had:  Ex  parte  KeUogg,  6  Vt.  509;  MaUer  of  Prime,  1 
Barb.  340.  But  if  the  court  has  sentenced  the  relator  for  an 
offense  over  which,  by  law,  it  had  no  jurisdiction  whatever,  so 
that  the  proceedings  and  sentence  were  manifestly  coram  non 
judke  and  void,  the  imprisonment  following  such  void  sentence 
would  have  been  unlawful,  and  the  relator  entitled  to  be  dis- 
charged on  habeas  corpus:  Cropper  y.  CommonweaUh,  2  Bob. 
(Va.)  842;  Ex  parte  Watkins,  3  Pet.  202. 

The  statute  excepts  from  those  who  are  entitled  to  the  benefit 
of  this  writ  persons  convicted  of  some  crime  or  offense  for  which 
they  stand  committed,  plainly  and  specially  expressed  in  the 
warrant  of  commitment.  The  exception  of  persons  convicted 
applies  particularly  to  the  application  now  under  consideration. 
The  relator  is  detained  by  virtue  of  the  judgment  of  a  court  pos- 
sessing general  jurisdiction  in  criminal  cases.  This  judgment 
cannot  be  re-examined  on  habeas  corpus. 

Questions  of  doubtful  jurisdiction  are  frequently  involved  in 
a  record,  which  are  proper  subjects  of  consideration  upon  a  writ 
of  error;  and  which  should  not  therefore  be  entertained  or  de- 
cided upon  habeas  corpus. 

The  return  of  a  writ  of  habeas  corpus  into  this  court,  in  term, 
rests  in  the  discretion  of  the  judge  of  this  court  who  allows  the 
same;  and  as  parties  may,  in  general,  have  relief  by  application 
to  probate  and  common-pleas  judges  with  less  delay  and  incon- 
venience, we  do  not  deem  it  proper,  unless  under  very  peculiar 
circumstances,  to  put  aside  the  regular  business  of  this  court  by 
making  applications  of  this  kind  returnable  in  term. 

It  is  said  to  be  the  practice  in  some  parts  of  this  state  to  use 
the  writ  of  habeas  corpus  as  a  short  and  summary  mode  of  re- 
viewing, as  upon  a  writ  of  error,  and  annulling  the  sentences  of 
courts.  If  this  be  so,  it  is  an  abuse  of  the  writ  of  habeas  corpus 
which  cannot  be  too  soon  corrected. 

The  prisoner  is  remanded  to  the  custody  of  the  warden. 

Babtlet,  0.  J.,  and  Soott,  Bbimkebhoff,  and  Bowen,  JJ.^  oon« 
ourred. 
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Eftxct  of  Sentekcb  for  Shostbb  Term  than  that  Authorized  bt 
Law:  See  Freemaa  on  Judgments,  see.  625,  citing  the  principal  case  and 
commenting  upon  it;  Church  on  Habeas  Corpus,  sec.  372,  citing  the  principal 
case.  On  other  points  contained  in  the  syllabus,  see  extended  note  to  Com- 
montoeaUh  v.  Leeky,  26  Am.  Dec.  40-49,  showing  how  far  a  court  can  go  be- 
hind judgment  or  process  on  habea$  corpus:  WiUiammm*s  Ca$e,  67  Id.  374, 
and  copious  note  thereto  895. 

The  pringipal  case  was  cited  in  Ex  parte  BushneU,  9  Ohio  St.  183,  to 
the  point  that  if  a  court,  having  jurisdiction  over  an  offense  punishable  by 
a  y^id  and  constitutional  law,  pronounces  sentence,  and  the  commitment 
under  that  sentence  is  returned  on  habetu  corpus,  the  form  of  the  indictment, 
or  the  want  of  proper  allegations  therein,  cannot  be  inquired  into;  for  this 
process  cannot  be  converted  into  a  writ  of  error.  In  such  case,  the  court, 
having  jurisdiction  over  the  offense,  must  itself  pronounce  the  law  of  the  case, 
and  until  reversed  by  some  competent  tribunal,  is  conclusive  on  all  other 
ooorta,  and  pats  an  end  to  ail  collateral  inquiry  on  habeas  corpus. 


MoAffebtt  V.  Conoyeb's  Lessee. 

[7  Ohio  Stats,  99.] 
Parol  Evidsncb  is  always  Admissible  to  Determine  whether  Mohv- 

MSNT8  found  on  land  are  identical  with  those  mentioned  in  the  deed 

describing  it. 
Ietektion  of  Parties  cannot  Take  Plage  of  Call  in  Deed  which  is 

unambiguous,  although  the  call  was  in  tatot  not  intended  by  the  parties. 
ErFBor  WILL  BE  Given  to  Intention  of  Parties,  in  Respect  to  Calls 

in  Deed,  only  where  the  words  of  description  they  employ  will  admit 

of  it,  and  are  not  inconsistent  with  the  intention  proved;  further  than 

this  a  court  of  law  cannot  go. 
Acts  Constituting  Estoppel  in  Pais  must  be  Willful  to  operate  as  a 

forfeiture  of  land. 
Aorebment  bt  Mistake  itpon  Erroneous  Line  as  Boundary,  supposing 

it  to  be  the  true  one,  will  not  operate  as  an  estqppel  upon  the  parties 

where  the  true  line  is  in  fact  unquestionable, 

Ejectueht.  Thomas  J.  OonoTer  owned  the  Chambers  tract 
of  land,  sitoated  on  the  north  side  of  the  county  road.  Mc- 
Afferty and  Stimpsons  owned  the  tract  adjoining  on  the  south 
side  of  the  road,  and  one  Smith  owned  the  tract  of  land  adjoin- 
ing the  Chambers  tract  on  the  east.  Conover  and  Smith  hired 
a  surveyor  to  surrey  the  Chambers  tract.  There  was  no  doubt 
about  its  true  lines,  for  the  monuments  still  existed.  The  sur- 
veyor left  out  a  strip  of  the  Chambers  tract  four  rods  wide,  lying 
along  the  county  road,  and  containing  two  acres.  According  to 
the  line  thus  made,  four  rods  back  from  the  road  monuments 
were  placed  and  the  fences  changed  to  this  new  and  erroneous 
line.    Conoyer  then  tried  to  purchase  this  strip  between  the 
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new  line  and  the  road  from  McAfferty,  who  at  first  disclaimed 
ownership  of  it,  but  finally  sold  it  to  Conover.  The  deed  de- 
scribed the  strip  as  follows:  *'  Beginning  at  the  south-east  cor< 
ner  of  the  Chambers  tract,  now  owned  bj  said  Thomas  J.  Couo- 
ver;  thence  west  eighty  rods;  thence  south  four  rods;  thence 
east  eighty  rods;  thence  north  four  rods  to  the  place  of  begin- 
ning, containing  two  acres  of  land,  strict  measure."  Afterwards 
Conover  found  that  his  land  really  extended  to  the  road  in  the 
first  place;  that  the  strip  of  land  was  already  his  own  when  he 
paid  for  it.  ConoTer  asked  McAfferty  to  refund  the  money  paid 
him,  but  the  latter  refused.  Conover  then  brought  ejectment 
for  a  strip  containing  two  acres  on  the  south  side  of  the  road, 
claiming  under  the  deed  from  McAfferty.  Defendants  obtained 
a  verdict  in  the  common  pleas;  but  on  appeal  to  the  district 
court  a  verdict  was  rendered  for  Conover.  On  the  trial,  the 
defendants  offered  to  prove  the  facts  narrated,  and  to  show  that 
the  land  intended  to  be  conveyed  was  located  on  the  north  side  of 
the  road.  It  was  admitted  that  by  the  true  lines  of  the  Chambers 
tract  it  extended  to  the  county  road.  The  court  ruled  out  the 
testimony. 

Thomas  MiUihin,  for  the  plaintiflfJB  in  error. 

John  B.  Lewis,  and  ScoU  and  McFarland,  for  the  defendant  in 
exTor. 

By  Court,  Swah,  J.  No  doubt  the  rights  of  these  parties 
could  be  readily  adjusted,  and  upon  just  principles,  in  a  court 
of  equity.    Our  inquiry  now  is.  What  are  their  rights  at  law  ? 

1.  Can  McAfferty  and  Stimpsons  be  permitted  to  show  that, 
by  the  call  in  their  deed  of  **  the  south-east  comer  of  the  Cham- 
bers tract,"  they  and  Conover  meant  and  intended  the  comer 
made  by  the  then  recent  survey? 

Nothing  is  more  common,  upon  the  trial  of  cases  to  settle 
conflicting  boundaries,  than  the  admission  of  parol  evidence  of 
third  persons,  and  proof  of  the  declarations  of  the  parties  in  in- 
terest, in  relation  to  comers.  In  the  application  of  the  descrip- 
tion of  land  in  a  deed  to  the  land  itself,  the  fact  whether  the 
monuments  found  thereon  are  identical  with  those  mentioned 
in  the  deed  is  always  the  subject  of  parol  evidence.  And  when 
the  calls  of  the  deed  and  the  objects  found  on  the  land  render 
it  uncertain  which  of  the  objects  found  were  called  for,  parol 
evidence,  the  admissions  of  ihe  parties,  or  other  extraneous  cir- 
cumstances may  be  proved  to  show  which  of  the  objects  were 
in  fact  called  for  by  the  deed.    In  such  case,  there  is  a  latent 
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ambiguiiy  arising  in  pais,  and  to  be  settled  by  proof  in  pais. 
Nor  does  such  proof  contradict  the  description  in  the  deed.  It 
simply  aids  in  its  interpretation,  and  gives  application  to  its 
description  of  the  land.  But  where  there  is  a  call  in  a  deed 
which  was  in  fact  not  intended  by  the  parties,  and  is  found,  and 
is  unambiguous,  the  intention  of  the  parties  cannot  be  made  to 
take  the  place  of  the  call;  for  if  this  could  be  done,  tities  and 
lands  would  be  transferred  by  the  intention  of  parties  and  not 
by  deed.  Effect  will  be  given  to  the  intention  of  the  parties  in 
respect  to  calls  only  where  the  words  of  description  they  employ 
will  admit  of  it,  and  are  not  inconsistent  with  the  intention 
proved;  further  than  this  a  court  of  law  cannot  go;  beyond  this 
is  the  region  of  equitable  jurisdiction,  under  the  head  of  mis- 
take. 

In  this  case,  it  was  admitted  as  a  matter  of  fact,  on  the  trial 
and  by  the  bill  of  exceptions,  that  '*  the  south-east  comer  of  the 
Chambers  tract"  is  on  the  county  road;  the  controlling  comer 
of  the  land  described  and  conveyed  by  the  deeds  of  McAfferiy 
and  Stimpsons  to  Conover;  and  the  only  locative  call  in  the 
deeds.  This  admission  precludes  any  doubt  as  to  where  the 
south-east  comer  of  the  Chambers  tract  is;  sets  at  rest  any  ques- 
tion of  latent  ambiguity;  so  that,  if  the  proof  of  the  intention  of 
the  parties  to  the  deeds  is  received  and  acted  upon,  it  would  con- 
tradict this  call,  and  transfer  all  the  calls  of  the  deed  from  the 
south  side  of  the  county  road  into  the  Chambers  tract.  Such  a 
transition  of  a  tract  of  land  cannot  be  made  by  proof  of  inten- 
tion, in  contravention  of  the  calls  of  a  deed.  It  is  very  clear 
that  Conover  made  a  mistake  when  he  purchased  from  McAfferty 
and  Stimpsons  his  own  lands;  and  that  McAfferty  and  Stimpsons 
made  a  mistake  in  conveying  to  Conover  their  own  lands  south 
of  the  county  road. 

2.  It  is  claimed  that  Conover  made  a  new  south-east  comer 
for  the  Chambers  tract,  represented  the  same  to  be  the  true 
comer,  and  induced  the  plaintiffs  in  error  to  act  on  that  repre- 
sentation; and  hence  Conover  is  estopped  by  his  own  acts  and 
admissions  from  denying  that  the  new  corners  are  the  brue 
comers.  As  a  general  rule,  a  party  will  be  concluded  from 
denying  his  own  acts  or  admissions,  which  were  expressly  de- 
signed to  influence  the  conduct  of  another,  and  did  so  influence 
it,  and  when  such  denial  vnll  operate  to  the  injury  of  the  latter. 

Estoppels  by  deed  or  by  matter  of  record  sometimes  conclude 
the  party  without  any  reference  to  the  moral  qualities  of  his 
conduct.     But  estoppels  in  pai»  are  not  allowed  to  operate  ex- 


Digitized  by  VjOOQIC 


60  McAffertt  v.  Conover's  Lessee.  [Ohio^ 

oept  where,  in  good  conscience  and  honest  dealing,  the  party 
ought  not  to  be  permitted  to  gainsay  his  admission:  Common- 
weaUh  y.  MoUm,  10  Pa.  St.  631  [61  Am.  Dec.  499].  And  in 
general,  the  act  or  declaration  of  the  party  must  be  willful, 
that  is,  with  knowledge  of  the  facts  upon  which  any  right  he 
may  have  must  depend,  or  with  an  intention  to  deceive  the  other 
party:  Copeland  v.  Copeland,  28  Me.  626;  TUghman  v.  Weai,  8 
Ired.  Eq.  183.  This  kind  of  estoppel  was  first  established  by 
courts  of  equity,  and  has  since  been  extended  to  courts  of  law. 

It  is  founded  on  fraud.  There  are  implied  warranties  and 
implied  guaranties  which  are  enforced,  not  as  estoppels  in  pais, 
but  as  contracts,  and  in  which  the  question  of  fraud  or  fair  deal- 
ing may  or  may  not  be  inyolyed.  Whether  it  be  a  rule  without 
exception  that  an  estoppel  in  pais  must  always  be  accompanied 
with  the  willful  act  or  declaration  of  the  party  upon  whom  it  is 
to  operate,  we  do  not  decide;  but  we  do  hold  that  such  act  or 
declaration  should  be  willful  to  operate  as  a  forfeiture  of  lands. 

Thus  where  the  true  lines  are  in  fact  unquestionable,  and 
parties  by  mistake  agree  upon  an  erroneous  line  as  their  boun- 
dary, and  suppose  the  line  agreed  upon  to  be  their  true  line,  and 
fence  to  it,  their  acts  and  declarations  do  not  operate  in  the 
nature  of  an  estoppel.  A  party  will  not  forfeit  his  estate  by  a 
mere  mistake;  nor  can  the  s^tute  of  frauds  be  thus  evaded. 
Something  more  is  required  to  transfer  the  title.  If  there  has 
been  acquiescence^  adverse  possession,  and  improvements  made 
in  accordance  with  such  erroneous  line,  under  such  circum- 
stances as  that  the  owner  is  chargeable  with  gross  negligence 
amounting  to  fraud,  an  estoppel  in  pais  may  probably  perma- 
nently establish  the  erroneous  line. 

There  is  another  class  of  cases  where  the  line  between  owners 
of  land  cannot  with  certainty  be  ascertained;  and  because  un- 
certain, they  agree  upon  and  establish  the  line.  Such  agreement 
settles  the  line;  not  by  estoppel,  but  by  agreement 

In  the  case  before  us,  the  comers  of  the  Ohambers  tract  were 
in  fact  indisputable.  The  parties  acted  under  an  honest  mis- 
take, without  fraud  or  intentional  deception.  Declarations  thus 
made  do  not  operate  in  the  nature  of  an  estoppel  to  forfeit  the 
title  to  land. 

It  is  proper  to  remark  that  the  deeds  made  by  McAffert^*  and 
Stimpsons  describe  and  convey  on  their  face  a  strip  of  land,  and 
the  proofs  of  the  acts  and  parol  declarations  of  Gonoverwould, 
if  an  estoppel  in  paU^  convey  another  and  different  strip  of  laud. 
A  title  to  an  entire  tract  of  land  dependent  upon  the  estab- 
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lishment  bj  parol  proof  of  the  acts  and  parol  declarations  of  a 
third  person  is  not  quite  as  certain  and  convenient  a  title  as  the 
law  has  in  general  so  wisely  provided  for  by  deed  and  record. 
And  fhiB  at  least  shows  that  the  doctrine  of  estoppel  in  pais, 
however  safe  in  courts  of  equity,  should  be  carefully  and  cau- 
tiously applied  to  titles  at  law. 

On  the  whole,  we  are  of  the  opinion  that  in  this  case  one  tiBot 
of  land  was  conveyed  by  mistake  instead  of  another;  and  the 
mistake  cannot  be  corrected  at  law  by  proof  of  the  intention  of 
the  parties;  and  that,  under  the  circumstances  of  this  case,  and 
their  relations  growing  out  of  mutual  mistakes  as  to  the  pur- 
chase and  the  deed,  justice  and  good  faith  does  not  require  the 
application  of  the  law  of  estoppel  in  pais  to  the  conduct  and 
declarations  of  Gonover. 

Judgment  of  the  district  court  affirmed. 

Babtlst,  0.  J.,  and  BBmxxBHOFr  and  Bowbn,  JJ.,  concurred. 
SooTT,  J.,  having  formerly  been  counsel,  did  not  sit. 

Parol  Evidxhos  is  AnmasiBLB  to  Show  that  Cobnxb  Cobbkponds 
with  the  call  of  the  entry  or  survey;  McCo^  v.  Cfattowaift  17  Am.  Dec.  691, 
593,  but  where  the  land  is  described  by  courses  and  distances  only,  parol 
evidence  to  prove  that  the  true  boundary  is  a  line  of  marked  trees  not  men- 
tioned in  the  deed,  and  varying  from  the  written  calls  of  course  and  distance, 
is  inadmissible:  Wynne  v.  Alexander,  47  Id.  828.  Identical  monument  re- 
ferred to  in  deed  may  always  be  shown  l^  parol:  Emery  v.  WebUer,  66  Id. 
274. 

Lnrs  Nasibd  in  Dsxd  will  Prevail  over  one  marked  by  the  parties  at 
the  time  of  its  execution:  Wynne  v.  Alexander,  47  Am.  Dec  326.  The  rules 
governing  where  description  of  land  is  inconsistent  or  uncertain  will  be  found 
discussed  at  length  in  the  note  to  Beaton  v.  Hodgee,  30  Id.  734-742.  Certain, 
definite,  and  dear  description  in  deed  cannot  be  controlled  by  intention  of  the 
parties:  See  note  to  SUme  v.  Clarh^  35  Id.  373. 

EiFBOT  OF  MiSTAKX  AS  TO  Tbus  LiNS:  Carroway  v.  Chaneey,  64  Am.  Dec 
ff77,  and  notes  679;  Brewer  v.  BoeUm  etc  B.  B.  Co,,  39  Id.  694,  and  notes 
607;  BUey  v.  Griffin,  60  Id.  726;  note  to  Crowell  v.  Maughe,  43  Id.  64. 

iHTnmoii  OF  Pabties  to  Deed  will  GovzaN  when:  Stone  v.  Clark,  85 
Am.  Dec  370;  Bvdd  v.  Brooke,  43  Id.  321;  Emery  v.  Webster,  66  Id.  274. 

BssoinEous  Apyiaaioy  as  to  Bounbabt  Line,  Made  ix  Qood  Faith  anb 
BT  MiSTAn,  IS  No  Estopfel:  Brewer  v.  Boston  etc.  B.  B,  Co,,  39  Am.  Dec 
694;  Jaekeon  v.  Woodrt^f,  13  Id.  525;  Oeborne  v.  Endicott,  65  Id.  408.  Doo- 
trine  of  estqppel  tn /kUs  is  discussed  in  TUue  v.  Morse,  63  Id.  665. 

The  pbinoipal  case  contains  the  settied  doctrine  that  where  adjoining 
proprietors,  under  a  mutual  mistake  as  to  the  locality  of  the  two  lines  be- 
tween them,  respectively  occupy  up  to  and  acquiesce  in  a  line  other  than  the 
true  oae  for  a  period  less  than  twenty-one  years,  neither  party  is,  in  general, 
wtopped  to  assert  titie  up  to  the  true  line  This  is  a  question  of  estoppel  in 
ptde,  and  was  distinguished  as  such  in  Tetaer  v.  Thoman,  17  Ohio  St.  ItO, 
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from  one  ioTolviiig  the  application  of  the  statate  of  limitations,  which  was 
the  nature  of  the  latter  case.  It  was  conceded  in  one  of  the  defenses  to 
Bobo  V.  Richmond,  25  Id.  121,  that  the  line  agreed  npon  was  not  the  true 
line,  and  that  the  true  line  was  a  certain  fixed  line  known  to  the  parties, 
aboat  the  location  of  which  there  conld  be  no  dispute,  though  it  was  never 
actually  run  and  established.  This  case  was  distinguished  from  the  principal 
one.  In  the  principal  case  the  true  lines  and  comers  were  fixed  and  certain, 
and  the  lines  and  comers  sought  to  be  established  were  made  by  mistake, 
and  not  by  agreement  of  adjoining  laud-owners,  and  hence  the  court  in  de- 
ciding that  cose  said  '*  that  the  acts  of  the  parties  in  making  such  mistake, 
and  the  declarations  or  admissions  induced  by  such  mistake,  and  the  fendug 
of  both  parties  in  accordance  with  such  mistake,  do  not  operate,  in  the  nature 
of  an  estoppel  in  pais,  to  forfeit  the  estate."  The  case  of  Nye  v.  Denny,  IS 
Id.  254,  was  considered  to  be  within  the  mle  of  the  principal  one,  and  the 
latter  was  there  cited  to  the  effect  that  to  work  an  estoppel  in  pais,  and 
forfeit  title,  the  acts  and  declarations  of  the  owner  must,  in  general,  be  will- 
ful; that  is,  with  knowledge  of  his  rights,  or  with  intention  to  deceive  the 
other  party. 


Kanaga  v.  Taylob. 

[7  Omo  8TATX,  134.] 

Bntobobmsnt  Of  Ghattbl  Mortgaqs  IX  FoBEioN  JuBiSDionoN.— 'Chattel 
mortgagee  holding  valid  and  legal  chattel  mortgage  by  the  state  law  in 
force  where  he  obtained  it  may  enforce  it  in  the  courts  of  Ohio,  even 
against  a  purchaser  without  notice  of  the  mortgage,  where  the  property, 
befoP3  breach  of  condition,  has  been  removed  to  Ohio,  and  beyond  the 
jurisdiction  of  the  state  in  which  the  mortgage  was  given. 

Object  of  Rboistbt  Laws  in  Rbquibino  Ghattbl  Mobtqagss  to  bi 
Reoobdkd  at  the  place  of  the  transaction,  or  where  the  mortgagor  may 
reside,  is  to  convey  notice  to  others  who  may  wish  to  become  interested 
as  purchasers  or  lien-holders  in  the  same  property. 

Nbw  Registration  of  Chattel  Mobtgaob,  in  Other  Townships,  or  in 
Other  States,  is  not  Required  where  a  legal  registration  at  the  time, 
and  in  the  place  and  manner  pointed  out  by  the  law  of  the  plaoe  of  the 
transaction  or  residence  of  the  mortgagor,  has  given  validity  to  the  con- 
tract; because  when  that  act  is  done,  the  whole  duty  in  regard  to  the 
contract  is  at  an  end,  although  the  property  be  removed,  before  condi- 
tion broken,  into  a  foreign  jurisdiction. 

Lex  Loci  Contractos  Control8  as  to  Conbtbuction  anb  Validitt  of 
Personal  Contracts. 

Lex  Fori  Governs  Procedure  and  Evidence  in  actions  on  personal  con- 
tracts. 

Contract  Made  in  One  State,  and  to  be  Performed  in  Another,  will, 
if  it  be  valid  under  law  where  it  was  made,  and  not  in  contravention  of 
the  hitter's  laws,  be  presumed  to  have  been  entered  into  with  reference 
to  the  laws  of  the  latter,  and  those  laws  will  be  resorted  to  in  ascertain- 
ing the  validity,  obligation,  and  effect  of  the  contract. 

No  Rule  of  Comity  or  International  Law  Requires  Courts  of  One 
State  to  Enforce  the  law  of  another,  where  the  law  of  the  latter  stats 
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dMhet  with  the  rightt  of  eitisena  of  the  former,  or  wHh  the  policy  of  ite 

Uws. 
Contract  Void  under  Law  whxrb  It  is  Madb  is  Void  Evxrtwuxrk. 
New  York  Law  of  Chattbl  Mobtoaoes  is  nr  Harmont  with  Law  of 

Ohio  upon  the  rabject,  and  effect  will  be  given  to  it  in  the  latter  etate. 

MonoN  for  a  new  trial.  Plaintiff  claimed  the  amount  due  on 
a  chattel  mortgage  made  to  secure  unpaid  payments  on  a  cer- 
tain piano.  Defendant  claimed  to  have  purchased  the  piano  on 
or  about  September  17, 1853,  of  one  Henry  Moore,  an  auction- 
eer, in  Cleveland,  Ohio;  and  asserted  title  and  right  of  posses- 
sion in  himself.  Yerdiot  for  plaintiff.  It  appeared  from  the  bill 
of  exceptions  that  on  June  17, 1853,  the  plaintiff,  at  Buffcdo,  New 
York,  sold  the  piano  to  one  William  Gregory  of  that  place,  on 
the  instaUment  plan.  The  first  payment  was  made,  and  a  mort- 
gage executed  on  the  piano  by  Gregory  to  secure  the  balance. 
The  piano  was  delivered  to  Gregory,  and  taken  by  him  to  his 
residence  in  Buffalo,  with  the  understanding  that  it  was  to  re- 
main with  his  family  for  private  use.  Within  two  weeks  after 
the  execution  of  the  mortgage  Gregory  removed  the  piano  to 
Cleveland,  Ohio,  where  he,  on  July  12,  1853,  pledged  it  to 
Moore,  and  received  a  sum  of  money  upon  it.  This  transaction 
was  accompanied  by  a  privilege  to  sell  if  the  money  was  not  re- 
funded within  sixty  days.  Gregory  subsequently  got  another 
advance  on  the  piano,  and  entered  into  a  written  agreement  to 
warrant  and  defend  Moore  in  possession  of  the  same  until  the 
money  was  repaid.  Gregory  informed  Moore  that  there  was  no 
lien  or 'claim  against  the  property.  The  piano  was  sold  to  de- 
fendant on  September  17, 1853.  Moore  had  no  notice  of  any 
lien  or  claim  against  the  property  until  late  in  the  fall  of  the 
same  year,  when  he  was  notified  of  the  mortgage,  and  the  piano 
demanded.  The  mortgage  was  not  recorded  in  Ohio.  Moore 
and  defendant  were  citisens  of  that  state.  Other  facts  appear 
in  the  opinion. 

Bishop^  Backus^  and  NMe^  for  the  defendant,  in  support  of 
the  motion.  ' 

Wmey  and  Gary,  for  the  plaintiff. 

By  Court,  Bowbn,  J.  The  motion  for  a  new  trial,  in  this  case, 
is  urged  by  the  counsel  for  defendant  on  the  ground,  mainly, 
that  the  plaintiff's  lien,  by  virtue  of  his  mortgage,  was  lost  by 
the  mortgagor's  bringing  tiie  property  into  this  state  and  dispos- 
ing of  it  here  to  a  purchaser  having  no  knowledge  of  the  mort* 
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It  is  admitted  that  the  instrament  under  which  the  plaintiff 
claims  to  recover  was  valid  in  New  York.  It  was  not  only  exe- 
cuted as  the  law  there  requires  it  should  be,  but  it  was  registered 
in  accordance  with  the  statute,  in  the  town  where  both  parties 
resided,  and  the  possession  and  use  of  the  chattel  by  the  mort- 
gagor were  there  fully  sanctioned  by  law.  Before  any  breach  in 
the  payment  of  the  money  had  occurred,  the  property  was  re- 
moved into  this  state,  and  became  subject  to  our  laws.  This 
removal  was  without  the  plaintiff's  permission;  and  if  the  trans- 
action be  closely  scanned,  it  was,  as  to  the  mortgagor,  an  act  not 
characterized  by  too  strict  regard  to  integrity  or  the  rights  and 
expectations  of  the  mortgagee.  Almost  as  soon  as  he  arrived  in 
Cleveland  he  began  to  manifest  an  intention  to  defeat  the  plain- 
tiff's security.  He  at  first  assumed  to  pledge  it  to  Moore  as 
the  properly  of  another,  and  not  his  own.  He  apprised  Moore, 
however,  that  he  had  just  come  from  Buffalo.  After  getting  as 
much  for  the  piano  as  he  could,  by  the  devices  which  he  adopted, 
be  allowed  it  to  be  sold,  knowing  quite  well  that  he  had  not 
paid  for  it,  and  that  the  security  might,  and  as  he  doubtless 
supposed  would,  by  such  act  of  his,  be  entirely  cut  off  as  to  the 
mortgagee,  who  had  sold  him  the  property.  There  is  nothing 
to  show  the  least  want  of  diligence  on  the  part  of  the  plaintiff. 
The  money  secured  by  the  mortgage  became  due  on  the  seven- 
teenth of  September,  1853,  on  which  day  the  sale  was  made  to 
the  defendant  in  Cleveland.  This  action  was  commenced  in 
March  following,  by  a  citizen  of  New  York.  Shall. he  be 
allowed  to  enforce  his  lien  under  the  mortgage  in  the  courts  of 
this  state? 

The  statute  law  of  New  York  in  regard  to  the  record  of  chat- 
tel mortgages  is,  in  the  object  and  spirit  of  it,  almost  identical 
with  ours.  Mortgages  or  bills  of  sale  of  personal  property, 
and  intended  to  operate  as  such,  must  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  mortgaged,  or  the  instru- 
ment deposited  with  the  clerk  of  the  township  where  the  mort- 
gagor resides,  or  if  a  non-resident,  where  the  property  shall  be 
at  the  time  of  its  execution,  else,  by  the  law  of  this  state,  the 
mortgage  is  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good  faiib : 
R.  S.  Ohio,  1854,  816. 

The  law  of  New  York  is  founded  in  the  same  policy,  and  con- 
travenes no  rights  of  our  citizens,  and  is  not  at  variance  with  axiy 
law,  nor  in  violation  of  any  principle  of  our  government,  either 
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mil,  politioaly  or  moral.  Had  the  same  mortgage  been  executed 
and  filed  for  record  here,  it  would  be  our  duty  to  give  it  effect, 
and  jurotect  the  parties  in  their  rights  under  it.  The  registry 
of  such  instruments  is  required  to  be  made  at  the  place  of  the 
transaction,  or  where  the  mortgagor  may  reside,  in  order  to 
conyey  notice  to  others  who  may  wish  to  become  interested  as 
purchasers  or  lien-holders  in  the  same  property.  It  gives  to  the 
public  the  means  of  learning  what  has  been  transacted  in  rela- 
tion to  the  incumbrance  of  property,  and  of  deriying  benefit 
from  a  knowledge  of  it,  which,  in  the  absence  of  such  salutary 
regulation,  would  be  in  the  secrets  only  of  the  immediate  par- 
ties interested,  and  might  lead  to  the  perpetration  of  frauds 
upon  innocent  persons.  "When  that  act  is  done  which  is  neces- 
sary to  give  validity  to  the  contract,  at  the  time,  and  in  the 
place  and  manner  pointed  out,  the  whole  duty  in  regard  to  it 
is  at  an  end.  It  is  not  made  necessaiy  to  go  into  other  town- 
ships nor  into  other  states  to  procure  new  registrations.  The 
law  has,  for  wise  purposes,  omitted  any  such  requirement. 
Holding  this  instnmient,  then,  as  the  plaintiff  did,  as  a  legal 
and  valid  one  by  the  law  in  force  where  he  obtained  it,  he  was 
entitled  to  enforce  it;  but  as  the  power  to  do  that  had  been  cut 
off  by  the  removal  of  the  property  beyond  the  jurisdiction  of 
the  state,  it  was  proper  for  him  to  sue  in  the  courts  of  thia  state, 
and  to  derive  the  same  relief  by  his  action  as  if  he  were  pursu- 
ing a  remedy  where  the  contract  was  made:  Qjff^tU  v.  Plagg,  10 
N.  H.  46;  Mtrtin  v.  HOI,  12  Barb.  632. 

It  is  a  general  rule  of  international  law  that  the  rights  of  the 
parties  to  a  contract,  as  distinguished  from  their  remedies,  are  to 
be  determined  by  the  law  of  the  place  where  the  contract  is  to  be 
performed.  If  a  contract  be  made  in  one  state  or  country,  and 
it  appears  upon  its  face  that  it  is  to  be  performed  in  another,  it 
will  be  presumed  that  the  contract  was  entered  into  with  refer- 
ence to  the  laws  of  the  latter,  and  those  laws  will  be  resorted  to 
in  ascertaining  the  validity,  obligation,  and  effect  of  the  contract. 
This  general  rule,  however,  has  its  exceptions;  one  of  which  is 
that  where  a  cointraut  is  declared  void  by  the  law  of  the  state  or 
country  where  it  is  made,  it  cannot  be  enforced  as  a  valid  con- 
'  tract  in  any  other,  though,  by  its  terms,  it  was  to  have  been 
performed  there:  Eyde  v.  Ooodenaw,  3  Conn.  266.  So  if  the  law 
of  another  government  is  in  conflict  with  our  own  system  of 
jurisprudence,  or  contravenes  the  policy  of  our  government, 
there  is  no  rule  of  comity  or  of  international  law  which  imposes 
on  us  the  least  duty  to  observe  it. 
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In  this  oase,  as  has  already  been  shown,  the  New  York  law  of 
chattel  mortgages  is  entitled  to  full  consideration  for  its  har* 
mony  with  our  own  law  upon  the  subject,  and  we  feel  no  hesi- 
tation in  giving  effect  to  it. 

Gregory  held  the  property  subject  to  the  condition  of  the 
mortgage,  which  was  the  payment  of  the  money,  as  specified 
therein,  or  in  case  of  default,  the  plaintiff  was  authorized  to  take 
possession  of  and  to  sell  it.  The  default  occurred  after  the 
proi>erty  had  been  removed  into  a  foreign  jurisdiction.  Gregory 
had  no  power  to  confer  any  better  title  than  he  held;  and  those 
who  might  desire  to  purchase  of  him  were  bound  by  the  rule  of 
ca'veai  emptor.  True,  there  was  no  record  of  the  mortgage  in 
Ohio,  but  Gregory  was  a  stranger  to  Moore,  and  apprised  him 
that  his  late  residence  was  Buffcdo.  This  ought  to  have  ezdted 
inquiry  by  Moore,  which  might  quite  as  well  have  been  instituted 
in  BufiiEdo  as  in  another  county  of  this  state.  He  cannot  charge 
upon  the  plaintiff  the  consequences  of  this  neglect  of  his.  He 
took  the  property  subject  to  the  incumbrance  upon  it;  and  that 
amount,  we  think,  was  very  properly  found  and  reported  by  the 
^ury  in  favor  of  plaintiff. 

The  motion  for  a  new  trial  is  overruled,  and  a  judgment  may 
be  entered  on  the  verdict. 

Swan,  BBmixxBHOFr,  and  Soott,  4J.,  concurred* 

Babtlbt,  G.  J.,  concurred  in  the  judgment  of  the  majority  of 
the  court,  but  differed  as  to  the  grounds  upon  which  the  majority 
placed  it.  

Lex  Loci  Comtbaotus  Govxbns  as  to  Vauditt  ani>  CoNsntuonov  o? 
Pkrsonal  Comtraots,  nnleit  another  place  im  appointed  for  its  performanoe; 
See  notes  to  McAUitUr  v.  SmUh^  66  Am.  Dec.  660,  collecting  prior  cases. 

Lex  Fori  Governs  Remedy  upon  Personal  Contracts:  fTUson  v. 
Hooper,  36  Am.  Dec  366;  MeAUiaUr  v.  SmUh,  65  Id.  651,  and  note  660,  col- 
looting  prior  oases. 

No  Nation  is  Bound  to  Bbooonize  or  Bniorce  Ant  Contract  which 
is  injorioos  to  its  own  interests,  or  to  those  of  its  own  oitiaens,  or  which  is  in 
fraud  of  its  laws:  8mUk  ▼.  Qcdfre^,  61  Am.  Dec.  617;  Phkmey  v.  Baldwin, 
Id.  62,  and  notes  64. 

Contract  Void  under  Foreign  Law  is  Void  Everywhere,  and  will 
not  be  enforced  in  the  home  courts,  although  it  is  valid  under  the  home  law: 
MeAm$ter  v.  Smith,  65  Am.  Dec.  661,  and  note  660. 

The  prinoipal  case  was  cited  in  IStller  v.  Suigliti,  27  Ohio  St.  864,  to  the 
point  that  a  devise  in  Jamaica  of  personalty  in  Ohio  would  be  governed  by 
the  laws  of  that  island;  and  in  Bank  v.  McLeod,  38  Id.  180,  that  the  rights  of 
mortgagees  under  a  foreign  mortgage  convering  certain  rolling  stock  of  a  rail- 
toad,  said  stock  being  temporarily  in  Ohio,  would  be  determined  by  the  Uj 
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loei  amfmetaf,  when  mich  oontraot  was  not  oontrary  to  tlM  polioy  of  the  Uwi 
of  Ohio^  nor  in  conflict  with  the  rights  of  its  own  dtlsens.  In  saoh  a  case,  it 
waa  held  that  their  coorti  would,  by  the  law  of  comity,  enforce  the  cootraot, 
and  give  it  an  extraterritorial  operation. 

RXMOVAL  Of  MOBTOAOBD    I^BOPBBTT  IHTO  AnOTHBR    StATB. — 1.   OtHUrol 

BmU  m  Staif  Which  have  Adopted  Policy  t^f  Recording  Mortgagee  qf  Personal 
Property — Object  qfPegiatry  Laws. — It  may  be  remarked  that  the  removal  of  a 
mortgagor  from  tiie  town  in  which  he  resided  when  the  mortgage  was  exe- 
cuted, and  where  it  was  doly  recorded,  and  the  taking  of  the  mortgaged 
property  with  him,  does  not  invalidate  the  reoord  of  the  mortgage,  or  neces- 
sitate the  recording  of  it  again  in  the  town  to  which  he  has  removed:  Peaee 
V.  OdenBrehen,  42  Conn.  416;  Elmm  v.  Btmrier,  56  Miss.  804;  OfftOt  v.  Flagg, 
10  N.  H.  46;  HoU  v.  Remiek,  11  Id.  285;  Barrowe  v.  Turner,  50  Me.  127; 
Brigham  v.  Weaver,  6  Cosh.  208;  Hieke  v.  WilUams,  17  Barb.  523.  The  ob- 
ject in  requiring  a  mortgage  to  be  recorded  is  to  give  publicity  to  such  con- 
veyances, and  to  provide  sources  of  information  common  to  all  persons,  in 
order  to  enable  purchasers,  and  creditors,  and  all  others  to  determine' with 
some  degree  of  facility,  convenience,  and  certainty  the  question  of  title  to 
property,  whenever  they  may  be  interested  to  know  it;  while  at  the  same 
time  it  is  not  among  the  p>uposes  of  the  registry  acts  to  subject  a  bona  fide 
mortgagee,  who  is  of  cour^  a  creditor,  to  the  inconvenience,  if  not  impracti- 
cability, of  the  constant  ^vigilance  and  ceaseless  watching  necessary  to  guard 
and  secure  his  interestk,  if  he  were  obliged  to  record  his  mortgage  in  every 
town  into  which  the  mortgagor  might  see  fit  to  remove  with  the  property.  If 
he  were  required  to  do  this,  the  mortgagee's  security  might  be  rendered 
worthless  by  a  seisnre  of  the  mortgaged  property  under  process  of  law  at  the 
instance  of  a  creditor  of  the  mortgagor;  or,  as  was  done  in  the  principal  case, 
the  mortgagor  himself  might  pass  the  title  to  it  by  way  of  sale  to  an  innocent 
purchaser:  BoU  t.  Remkk,  evpra.  So  if  it  be  required  that  the  mortgage 
should  be  recorded  in  the  county  of  the  mortgagor's  residence,  his  removal 
with  the  property  to  another  county  does  not  necessitate  the  recording  of  the 
mortgage  agiiin  in  the  county  to  which  he  removes:  Bevans  v.  Bolton^  31  Mo. 
437;  Fewrt  t.  BofweUf  62  Id.  524.  And  the  general  rule  is,  that  a  chattel  mort- 
gage valid  under  the  law  of  the  state  where  executed  will  be  so  held  by  the 
courts  of  a  sister  state  to  which  the  property  may  be  removed :  Feurt  v.  RoweU, 
anpra;  Smith  v.  Hutching;  30  Id.  380;  OffiOt  v.  Flagg,  eupra;  Smith  v.  Mc- 
Lean, 24  Iowa,  331;  Ryan  v.  Clanton,  3  Strobh.  L.  411;  Jones  v.  Taylor,  30  Vt. 
42;  Ferguson  v.  Clifford,  37  N.  H.  86;  Barker  v.  Stacy,  25  Miss.  477;  Martin 
▼.  ffiU,  12  Barb.  631;  Blystone  v.  Burgett,  10  Ind.  28;  Simms  v.  McKee,  25 
Iowa,  341;  Halt  v.  Pillow,  81  Ark.  32;  Rhode  Island  Central  Bank  v.  Dan/orth, 
14  Gray,  123;  Ames  Iron  Works  v.  Warren,  76  Ihd.  512;  Bigelow  v.  Hartford 
Bridge  Co,,  14  Conn.  583;  Taylor  v.  Boardman,  25  Vt.  581;  Cobb  v.  Buswell, 
87  Id.  337;  Whitman  v.  Conner,  40  N.  Y.  Super.  Ct.  330.  Possession  is  merely 
^rna/ade  evidence  of  title;  and  a  creditor  of  the  mortgagor  attaching  the 
property  or  a  purchaser  of  it  most,  as  was  asserted  in  the  principal  case,  look 
to  ihe  title,  notwithstanding  the  holder  of  the  property  may  have  recently 
oome  from  an  adjoining  state.  There  may  be  a  mortgage  upon  the  property 
in  that  state;  and  a  purchaser  or  creditor  must  exercise  his  diligence  by  in- 
quiring there,  in  accordance  with  the  rule  laid  down  in  the  principal  case, 
whether  the  property  is  incumbered.  The  rule  is  similar  to  the  one  where 
the  owner  has  recently  removed  from  another  part  of  the  same  state— the 
purchaser  or  creditor  is  bound  to  inquire  at  such  former  residence  of  the 
ofwaee  tote  incumbrancers  there  recorded:  See  cases  just  cited. 
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2.  JMme^  ypon  WMeh  Cfentral  BmU  U  Batei.—U  a  aiortgage  U 
falid  where  it  is  made,  if  it  be  ezeonted  and  recorded  aooording  to  the  lawi 
of  the  state  or  country  of  its  ezecation,  it  will  be  enforced  in  the  conrti  of 
another  state  or  oonntoy  as  a  matter  of  comity,  althongh  it  is  not  executed  or 
recorded  according  to  tiie  requirements  of  the  law  of  the  latter  state.  And 
this  is  because  of  the  general  principle  of  law  that  the  law  of  the  plaoe  of 
oontraot  governs  as  to  the  nature,  validity,  construction,  and  effect  thereof: 
See  the  principal  case,  and  Edgerly  v.  BiUh,  81  N.  T.  199;  Martin  v.  HUl^  12 
Barb.  631;  Fewrt  v.  RoweU^  62  Mo.  524;  Bly$Ume  v.  BurgeU,  10  Ind.  28; 
AmM  V.  Potter,  22  Iowa,  194;  8mUh  v.  McLean,  24  Id.  322;  8imm»  v.  Mc- 
Kee,  25  Id.  341;  HaU  v.  Pillow,  31  Ark.  32;  BeaU  v.  WUUasnBOB,  14  Ala.  55; 
Barker  v.  Stacy,  25  Miss.  471;  Langworthy  v.  LUHe,  12  Gush.  109;  Rhode 
leland  Central  Bank  v.  Dai\forth,  14  Gray,  123;  Fergumm  v.  CUfford,  37  N. 
H.  86;  OffnU  v.  Flagg,  10  Id.  46;  Amee  Iron  Works  v.  Warren,  76  Ind.  512; 
S.  C.  40  Am.  Bep.  258;  WiUon  v.  Careon,  12  Md.  54;  Ryan  v.  Clanton,  3 
8trobh.L.411;^i0e^<Nov.  ^ar(A>n{^rM^eCo.,  14Conn.583;  Tyler  v.  Strang, 
21  Barb.  198;  NichoU  v.  Maee,  25  Hun,  640;  Whitman  v.  Conner,  40  N.  Y. 
Super.  Ot.  339.  This  may  be  illustrated  as  follows:  Where  a  mortgage  was 
made  in  New  Hampshire  of  property  situated  there,  and  recorded  so  thst  no 
change  of  possession  became  necessary  for  its  validity  under  the  laws  of  that 
state,  and  afterwards  the  property  was  removed  to  Vermont,  where  at  the 
time  no  mortgage  was  valid  without  a  delivery  of  possession,  and  it  was 
there  attached  by  the  debtor's  creditors,  it  was  held  that  the  mortgagee 
might  recover  it  from  the  attaching  officer,  because  his  lien,  being  valid  by 
the  laws  of  New  Hampshire,  was  equally  valid  in  Vermont:  Cobb  v.  Buewell, 
37  Vt.  337;  Taylor  v.  Boardman,  25  Id.  581;  Jones  v.  Taylor,  30  Id.  42, 
overruling  Sk^v,  Solace,  23  Id.  279.  By  a  legal  fiction,  personal  property  is 
supposed  to  adhere  to  the  person  of  the  owner,  and,  unlike  real  property,  to 
be  governed  by  the  law  of  the  plaoe  where  the  owner  is  domiciled,  and  not 
by  the  law  of  the  situs  of  the  property.  This  doctrine  rests  upon  the  maxim, 
MobtUa  ossibus  Maarent,  But  an  assignment  of  personal  property,  by  way  of 
mortgage,  is  an  exception  to  this  general  rule.  The  law  of  the  situs,  and  not 
the  lex  domicilii,  governs  chattel  mortgages.  Expressed  in  other  words,  a 
mortgage  of  chattels  is  governed  by  the  law  of  the  place  where  the  chattels 
are  located  at  the  time  of  the  execution  of  the  mortgage.  Thus  it  will  be 
seen  that  this  fiction  is  not  of  universal  application,  and  must  yield  whenever 
it  is  necessary  for  the  purposes  of  justice  that  the  actual  situs  of  the  thing 
should  be  examined:  Ames  Iron  Works  v.  Warren,  76  Ind.  512;  S.  0.,  40 
Am.  Bep.  258;  Clark  v.  Tarbell,  58  N.  H.  88;  Green  v.  Van  BusHrk,  7  Wall. 
139.  Every  state  has  entire  jurisdiction  over  all  property,  personal  as  well 
as  real,  within  its  own  territorial  limits,  and  the  laws  of  the  state  regulate 
and  control  its  sale  and  transfer,  and  all  rights  which  may  be  affected  thereby. 
So  where  a  state  court  is  administering  justice  between  its  own  citizens  alone, 
it  will  determine  the  right  to  mortgaged  property  which  has  been  removed  to 
a  foreign  j  urisdiction.  A  strong  illustration  of  this  is  found  in  Edgerly  v.  Bush, 
81  N.  Y.  199,  where  a  resident  of  the  state  of  New  York  executed  a  mortgage 
upon  a  span  of  horses  to  another  resident  of  that  state.  The  horses  at  that 
time  were  in  the  state  named.  Subsequently  the  mortgagor  took  the  horses 
to  Canada,  where  they  were  sold  by  a  regular  trader  dealing  in  horses  to  one 
who  purchased  in  good  faith,  without  knowledge  of  the  mortgage.  Under 
the  laws  of  Canada,  property  cannot  be  reclaimed  from  one  so  purchasing 
without  refunding  to  him  the  price  paid.  A  resident  of  New  York  after- 
wards bought  the  horses  of  such  purchaser,  but  left  them  in  Canada.    Tbe 
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maeiffkg&B  damaadad  the  hones  of  the  lest  porohMer,  aod  in  en  eotioo 
bnmgfat  in  New  York  egelnet  him  for  their  convenion,  wee  held  entitled 
to  recover.  Folger,  J.,  in  deliyering  the  opinion,  aeid:  *'The  law  of  the 
domicile,  end  the  law  of  the  then  »Uu»  of  the  property,  and  the  lew  of  the 
fomm  in  which  the  remedy  is  eoaght,  all  concur  to  snstain  the  right  of  the 
plaintifr.  The  law  of  the  domicile  of  the  owner  of  personal  property,  as  a 
general  mle,  determines  the  validity  of  every  transfer  made  of  it  by  him. 
By  that  law,  as  it  exists  in  this  case,  the  plaintiff  became  the  owner  of  this 
ptoperty  befote  it  was  taken  beyond  its  operation.  By  that  law,  too,  an 
owner  of  property  may  not  be  divested  of  it  without  his  consent  or  by  dae 
process  of  law;  plainly  not  by  a  dealing  with  it  by  others  without  his  knowl* 
edge,  assent,  or  procurement.  Still,  another  state  may  make  provision  hj 
statute  in  respect  to  personal  property  actually  witiiin  its  jurisdiction. 
Though  a  transfer  of  personal  property  valid  by  the  law  of  the  domicile  is 
valid  everywhere,  as  a  general  principle,  there  is  to  be  excepted  that  territory 
in  which  it  is  situated  and  where  a  different  law  has  been  set  up,  when  it  is 
necessary  for  the  purpose  of  justice  that  the  actual  9Uu8  of  the  thing  be  exam- 
hied:  Green  v.  Van  Buakirk,  7  Wall,  139.  Yet  the  statutes  of  that  land  have 
no  extraterritorial  force  propria  vigore^  though  often  permitted  by  comity  to 
operate  in  another  state  for  the  promotion  of  justice,  where  neither  the  state 
nor  its  citixens  will  suffer  any  inconvenience  from  the  application  of  them. 
The  exercise  of  comity  in  admitting  or  restraining  the  application  of  the  laws 
of  another  country  must  rest  in  sound  judicial  discretion,  dictated  by  the  cir^ 
cnmstanoee  of  the  case:  Per  Parker,  C.  J.,  in  Btanehard  v.  Ru99elU  13  Mass. 
t.  It  is  plain  that  on  no  principle  of  comity  applicable  to  this  case  oould  the 
sale  of  the  plaintiff's  property  by  another  having  no  authority  from  him,  to 
his  wrong,  indeed,  be  upheld,  save  that  it  was  authorized  by  the  statute  of 
Lower  Canada.  So  that  the  question  is  one  entirely  of  the  comity  to  be 
ehown  by  the  courts  of  this  state  to  the  enactments  of  another  country. 
Thoee  statutes  not  only  enact  the  rule  of  market  overt  as  it  prevails  in  gen- 
eral in  England,  but  carry  it  farther,  and  make,  as  in  the  city  of  London, 
every  sale  by  a  trader  dealing  in  like  articles  as  good  as  a  sale  at  market 
overt.  That  rule  does  not  obtain  in  this  state.  It  has  not  been  our  policy 
to  establish  it.  Our  policy  has  been,  and  is,  to  protect  the  right  of  owner- 
ehip,  and  to  leave  the  buyer  to  take  care  that  he  gets  a  good  title.  It  would 
be  to  the  contravention  of  tliat  policy  and  to  the  inconvenience  of  our  citizens 
if  we  should  give  effect  to  these  statutes  of  Lower  Canada,  to  the  divesting  of 
titlee  to  movables  lawfully  acquired  and  held  by  our  general  and  statute  law, 
without  the  assent  or  intervention  and  against  the  will  of  the  owner,  by  our 
law.  Notions  of  propriety  are  slight  when  a  bona  fidt  purchase  of  stolen 
goods  gives  a  good  title  agidnst  the  original  owner:  Ptr  Kent,  C.  J.,  in  W'h/ttl- 
right  V.  Dfpeytter,  I  Johns.  470.  We  are  not  required  to  show  comity  to 
that  extent;  especially  as  it  is  to  our  citizens  alone  that  we  are  administering 
justice."  In  some  states,  possession  of  the  mortgaged  property  by  the  mort- 
gagor after  maturity  of  the  mortgaged  debt  does  not  invalidate  the  mortgage. 
And  a  mortice  duly  executed  in  one  of  those  states  was  held  valid  in  Uli- 
iiois,  where  the  property  was  taken  there  by  the  mortgagor  in  possession, 
Against  a  creditor  of  tho  mortgagor,  notwithstanding  the  law  of  Illinois  that 
poseeasioii  in  the  mortgagor  would  be  fraudulent  pfr  m  as  to  the  mortgagor*! 
creditors,  had  the  mortgage  been  executed  there:  Mun^ford  v.  Canty^  60  IlL 
370.  So  a  mortgage  of  personal  property  made  by  a  citizen  of  one  state  tem- 
porarily iu  another  state  with  such  property,  if  valid  by  the  law  of  the  plaot 
wtiere  mode,  is  valid  in  the  former  state  against  the  creditors  of  the  mort- 


Digitized  by  VjOOQIC 


70  Kanaga  v.  TAYLoa  [Ohio, 

gagor  who  afterwards  find  the  property  in  the  former  state  in  the  mortgagor*! 
possession:  LangworUrjf  v.  lAtUej  12  Onsh.  109. 

3.  Ltx  Situs  Oovems  when  a  mortgage  is  execnted  in  a  state  other  than 
that  in  which  the  property  is  situate.  Though  it  be  execnted  aoccmiing 
to  the  requirements  of  the  law  of  the  domicile  of  the  owner  in  another  state, 
the  mortgage  will  be  invalid  as  against  attaching  creditors  in  the  state  where 
the  property  is  located,  unless  the  mortgage  conforms  to  the  laws  of  the  latter 
itate.  The  mortgage,  to  be  valid,  must  be  executed,  acknowledged,  and 
recorded  aooording  to  the  law  of  the  place  where  the  property  is  at  the  time. 
This,  however,  is  not  properly  included  in  the  scope  of  this  note;  hut  as  it  is 
BO  intimately  connected  with  it,  a  few  authorities  will  be  cited  illustrating 
the  whole  doctrine,  and  reflecting  some  light  upon  the  subject  of  the  note  at 
largo:  See  Cheen  v.  Van  Buddrh^  7  Wall  139,  overruling  S.  C,  2  Keyes,  119; 
Ooldtn  ▼.  CockrH^  1  Ean.  259,  reviewing  the  cases,  citing  the  principal  case, 
and  distinguishing  it  from  the  one  at  bar;  Denny  v.  FcuuUener^  22  Id.  89;  Edgerly 
V.  Duah,  81  N.  Y.  199;  Clark  v.  Tarbell,  58  N.  H.  88;  Uardaway  v.  Semme$, 
38  Ala.  657;  Ametlron  Works  v.  Warren,  76  Ind.  612;  GuUlander  v.  //owett,  35 
N.  Y.  657;  Whilman  v.  Conner,  40  N.  Y.  Super.  Ct.  339;  Bwnyon  v.  Oroshon, 
12  N.  J.  Eq.  86;  Bice  ▼.  Courtis,  82  Vt.  460;  Martin  ▼.  PoUer,  34  Id.  87. 

4.  Exception  to  Oeneral  Rule  prevails  in  those  states  which  have  not 
adopted  the  policy  of  recording  chattel  mortgages.  For  instance,  a  chattel 
mortgage  is  wholly  unknown  to  the  laws  of  Louisiana,  and  the  courts  of  that 
state  do  not  feel  bound  by  the  comity  of  nr^tions  to  enforce  a  mortgage  upon 
personal  property  made  in  another  state:  Iklop  v.  Windsor,  26  La.  Ann.  186. 
So  in  Pennsylvania,  where  the  rule  of  the  common  law  prevails,  by  which  a 
sale  or  mortgage  of  personal  property,  unaccompanied  by  delivery  of  posses- 
sion, is  void  as  against  the  intervening  rights  of  creditors  and  purchasers,  it 
is  held  that,  while  a  mortgage  made  in  another  state  and  duly  recorded  there, 
so  that  it  is  valid  there  without  any  delivery,  might  be  enforced  by  the  courts 
of  Pennsylvania  as  between  the  parties,  these  courts  would  not  enforce  suoh 
a  mortgage  as  against  a  creditor  or  purchaser  who  had  acquired  rights  in  the 
property  after  it  had  been  removed  to  that  state:  MaeCabe  v.  Blymyre^  9 
Phila.  615.  In  this  case  it  was  said,  per  Hall,  J.:  "By  the  comity  of  na* 
tions,  as  a  general  rule,  a  contract  valid  where  it  is  made  is  valid  everywhere, 
and  the  law  of  the  place  of  the  contract  controls  as  to  the  construction  of  it. 
Without  this  rule,  there  could  not  safely  be  conuneroial  or  business  inter- 
course between  citizens  of  different  nations.  But  the  laws  of  a  nation  or 
state  have  not,  ex  propria  vigore,  any  binding  force  beyond  the  limits  of  its 
territory.  Any  effect  they  have  is  ex  comitaie.  And  the  judicial  tribunal  in 
Pennsylvania  must  determine  how  far  comity  is  to  be  permitted  to  interfere 
with  the  domestic  interests  and  policy  of  the  state.  As  between  the  parties 
to  the  chattel  mortgage,  Pennsylvania  courts  could  safely  enforce  the  validity 
of  the  mortgage,  and  would  do  so.  There  would  be  no  public  interest  or 
policy  of  law  that  would  require  us  to  hold  the  bill  of  sale  or  mortgage  void, 
as  between  the  parties  to  it,  for  want  of  delivery  of  possession  of  the  chattel 
But  it  would  be  an  extraordinary  stretch  of  comity  that  would  induce  a  court 
here  to  hold  that  a  Maryland  chattel  mortgage  shall  be  made  the  means  of 
defrauding  our  own  citizens.  Either  the  lex  rei  sites  must  prevail  over  the 
Ux  loci  contractus,  or  we  must  open  a  wide  door  for  fraud,  to  the  detriment 
o&  citizens  on  both  sides  of  the  border.  Would  it  be  reasonable  to  require 
that  the  defendant  should  have  first  ascertained  where  this  migratory  doctrine 
oame  from,  and  then  have  had  the  records  of  all  the  courts  in  Maryland 
■earched  for  chattel  mortgages  ?    Or  is  it  fairer  to  hold  that  the  mortgagees. 
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by  allowing  the  mortgagor  to  retain  poeseeaion  of  the  horse  and  bring  it  into 
Pennsylvania,  and  exercise  notorious  acts  of  ownership,  lost  their  rights 
onder  the  mortgage  as  against  as  interrenlDg  Pennsylvania  creditor  or  par- 
chaser.  No  people  are  bound  to  enforce  a  contract  in  contravention  of  their 
pnblio  law  and  policy.  Whilst  a  lien  created  by  the  Ux  loci  will  generally 
be  enforced  wherever  the  property  may  be  found,  yet  this  is  not  necessarily 
•o  in  preference  to  claims  arising  under  the  lex  rei  aita.  The  comity  extended 
to  the  l^ix  loci  must  yield  to  the  positive  law  and  public  interests  of  the  place 
where  the  remedy  is  sought.*' 

5.  Equitable  and  Statutory  Protection  of  Mortgagee's  Righte—Stalvlee  RelO' 
live  to  Recordation  of  Mortgages, — A  provision  is  frequently  inserted  in  mort- 
gages to  the  effect  that  if  the  mortgagor'  attempts  to  sell  or  remove  the  mort- 
gaged property  without  the  written  consent  of  the  moi*tgageey  the  latter  may 
take  inmiediate  possession  of  it.  A  protectory  provision  is  also  sometimes 
inserted,  enabling  the  mortgagee  to  take  possession  whenever  he  may  deem  it 
necessaiy  for  his  protection,  even  before  the  maturity  of  the  mortgage  debt. 
Again:  equity  has  jurisdiction  in  such  cases,  before  default,  or  before  the 
mortgagee  can  proceed  at  law  to  interfere  and  restrain  the  removal  of  mort- 
gaged chattels  beyond  the  jurisdiction  of  the  court.  But  the  mortgagor  is 
not  to  hy  hindered  in  the  legitimate  use  of  the  property,  and  a  mere  tempo- 
rary removal  of  it  out  of  the  state,  accompanied  by  an  honest  intention  to  re- 
turn it  before  the  maturity  of  the  debt,  and  without  any  intention  to  defeat 
the  rights  of  the  mortgagee,  will  not  authorize  the  interference  of  a  court  of 
equity.  Thus  if  a  mortgagor  drive  a  horse  and  wagon,  the  subject  of  the 
mortgage,  into  a  neighboring  state,  for  the  purpose  of  making  a  brief  visit, 
«ith  the  manifest  intention  of  returning  before  the  law  day  of  the  mortgage, 
there  is  no  ground  for  equitable  interference,  without  further  proof  that  the 
rights  of  the  mortgagee  will  be  defeated  by  such  removal:  Walker  y,  Radford^ 
67  Ala.  446.  It  is  easy  to  see  from  this. and  similar  cases  that  the  rights  of 
the  mortgggee  might  be  defeated  by  the  mortigagor*s  change  of  heart  while 
temporarily  within  the  domain  of  a  foreign  jurisdiction.  A  new  intention 
never  to  return  might  be  bom.  So,  in  addition  to  protectory  clauses  in  the 
mortgage,  and  the  right  to  protection  in  equity,  it  has  been  found  necessary 
to  protect  him  by  general  enactments  respecting  the  removal,  concealment, 
and  sale  of  the  mortgaged  property  by  the  mortgagor.  These  statutes  are 
penal  in  their  nature,  and  make  the  removal  or  sale  of  mortgaged  property, 
without  the  consent  of  the  mortgagee,  a  criminal  offense,  punishable  by  fine 
or  imprisonment.  These  statutes  throw  a  safeguard  around  business  transac- 
tions and  commercial  intercourse.  These  statutes  are  given  in  full  for  each 
state  in  Jones  on  Chattel  Mortgages,  sees.  602-631.  If  no  effectual  record  of 
the  mortgage  can  be  made  under  the  statute,  the  mortgagee  must  protect  him- 
self by  taking  and  holding  actual  possession  of  the  property.  Such  is  the  case 
where  the  mortgagor  resides  out  of  the  state,  and  the  statute  provides  for  the 
recording  of  the  mortgage  at  the  mortgagor's  place  of  residence,  but  does  not 
provide  for  recording  it  in  the  place  where  tiie  mortgaged  property  is  sita- 
sted:  Swiiik  v.  Moort^  1 1  N.  H.  55.  A  statute  which  requires  a  mortgage  on 
property  brought  from  another  state  to  be  recorded  within  a  limited  time, 
and  on  failure  of  such  record  makes  such  property  liable  to  the  debts  of  the 
person  in  possession,  but  is  silent  as  to  purchasers,  does  not  make  invalid  as 
to  the  latter  a  mortgage  valid  in  the  state  where  it  was  executed.  In  the 
absence  of  any  express  provision  of  the  statute  invalidating  such  mortgages 
aa  to  purchasers,  it  is  the  duty  of  the  court  to  infer  that  the  legislature  did 
•ot  intend  to  olkange  the  law  as  to  them:  BeaU  v.  Williamson,  14  Ala.  55.    A 
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■tatnto  rdfttiog  to  the  reoordlng  of  mortgage!  ham  mo  i^ltoelion  to  a  mort- 
gage  noade  outeide  the  state,  uolees  expressly  made  so,  though  the  propertj 
be  afterwards  brought  within  the  state:  Fairbanks  v.  BloomfiM^  6  Doer,  434| 
and  the  fact  that  a  citizen  of  the  state  made  such  a  mortgage  while  tempora- 
rily absent  in  another  state  with  the  property  does  not  alter  the  matter:  Lcmg' 
worUiy  Y.  LiUkf  12  Gush.  109.  If  the  mortgage  be  duly  recorded  in  the  state 
where  it  was  executed,  and  the  mortgagor  afterward  take  the  property  with 
him  into  another  state,  no  recordation  of  the  mortgage  in  the  latter  state  is 
necessary,  unless  made  so  by  positive  statute  of  the  latter  state:  Beall  v.  WU' 
liamson,  14  Ala.  55;  OffuU  v,  Flagg^  10  N.  H.  40.  In  Michigan,  nnder  a  stat- 
ute making  no  provision  for  the  recordation  of  a  non-resident's  mortgage,  an 
e£Pectual  mortgage  can  only  be  made  by  the  mortgagee's  taking  possession: 
Montgomery  v.  Wight,  8  Mich.  143.  In  that  state  it  is  held  that  a  mortgage 
executed  and  recorded  in  another  state  is  not  valid  against  the  claims  of  at- 
taching creditors,  when  the  property  has  been  removed  to  that  stato.  The 
rule  in  that  state  is  an  exception  to  the  general  tule  that  a  mortgage,  valid 
by  the  laws  of  the  state  where  it  was  executed,  and  where  the  property  was 
at  the  time,  is  valid  in  any  other  state  to  which  the  property  may  be  removed, 
without  further  registration,  unless  the  laws  of  such  other  state  require  the 
recordation  of  the  mortgage  in  that  state  when  the  property  is  removed  to  it: 
Id. 

6.  Lex  Fori,  Evidence,  Preeumption,  PUetdUig. — The  remedies  upon  a  m«>rt- 
gage  executed  in  another  state  or  country  arv  determined  by  ii.,  «^  jon, 
Eemediea  upon  such  chattel  mortgages  are  regulated  exclusively  by  the  laws 
of  the  state  to  which  the  property  is  removed,  and  in  which  the  creditor 
seeks  to  enforce  his  rights,  or  any  party  in  interest  seeks  to  pursue  any  claim 
against  the  subject-matter.  The  lex  fori  determines  whether  such  mortgaged 
property  is  subject  to  attachment,  and  also  the  proper  mode  of  proceeding  in 
making  the  attachment:  Ferguson  v.  Clifford,  37  N.  H.  86.  In  determining 
whether  a  mortgage  was  executed  according  to  the  laws  of  a  foreign  state, 
those  laws  must  be  proved  as  facts  by  evidence  addressed  to  the  court,  and 
not  to  the  jury:  Id.  A  chattel  mortgage  is  presumed  to  have  been  executed 
in  the  state  where  it  is  sought  to  be  enforced  until  the  contrary  appears: 
FraaUdin  ▼.  ThunUm,  8  Blackf.  160;  Uutehins  v.  Hanna,  8  Ind.  533.  But 
there  can  be  no  such  presumption  when  the  mortgage  purports  to  be  executed 
in  another  state:  Blyatone  v.  BurgeU,  10  Id.  28.  And  if  the  mortgagee 
reliea  upon  the  statute  of  a  foreign  state  to  establish  the  validity  of  his  mort- 
giga,  it  must  be  specially  pleaded:  Id.;  Shaw  v.  Wood,  8  Id.  518. 


Marsh  v.  Stephenson. 

[7  Ohio  Btaxb,  364.] 
Dupoanov  of  Subplus  Land  where  Calls  of  Deed  do  not  Inoludi 
All  Land  Intended. — Under  an  order  of  chanceiy,  the  several  lots  of 
a  block  of  land  were  sold  to  different  persons,  the  conveyances  being 
similar  in  form,  and  referring  to  a  recorded  plat  for  description.  The 
descriptions  in  the  deeds  by  metes  and  bounds  did  not  call  for  so  much 
land  as  the  block  contained,  though  the  recorded  map  showed  the  whole 
block  was  intended  to  be  included.  Ilfld,  that  the  surplus  land  should 
be  ratably  apportioned  among  the  grantees. 
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Tbbspass.  Block  No.  8  of  Cincinnati  was  composed  of  sixteen 
lots  lying  in  two  tiers,  the  northern  one  being  numbered  from 
one  to  eighty  and  the  southern  one  from  nine  to  sixteen.  The 
lots  were  sold  at  public  auction,  under  an  order  made  in  a  pro- 
ceeding in  chancery.  Marsh  purchased  lots  8, 15,  and  16,  and 
Stephenson  the  others.  The  sole  was  confirmed  and  a  deed 
made  to  Stephenson  May  21, 1838,  and  to  Marsh  on  May  28, 
1838.  The  lines  were  not  staked  out,  but  the  comers  of  the 
block  were  known,  and  the  lots  were  described  by  number  and 
as  fronting  fifty  feet  on  the  street,  except  Nos.  8  and  16,  which 
fronted  twenty-five  feet,  and  seventy-nine  feet  eight  inches 
respectiTely,  owing  to  the  block  being  trapezoidal  in  form,  the 
streets  on  the  sides  of  the  block  not  running  parallel.  The 
deeds  also  referred  to  a  plat  on  file  for  further  description. 
The  block  upon  actual  measurement  proved  to  have  about  ten 
feet  more  frontage  than  either  the  calls  of  the  deed  or  the  plat 
on  file  called  for.  Stephenson  took  possession  of  three  hundred 
feet  frontage,  but  afterwards  learning  of  the  surplus  brought 
ejectment  against  Marsh  for  the  land  described  in  the  deeds  to 
him.  Marsh,  though  served  vrith  notice,  did  not  enter  into  the 
consent  rule,  and  Stephenson  obtained  judgment.  Marsh  had 
put  up  a  fence  where  Stephenson  had  first  fixed  his  line,  and 
the  latter,  claiming  possession  under  the  judgment  obtained  by 
him,  moved  the  fence  to  a  distance  three  hundred  and  seven 
feet  and  three  inches  from  the  comer.  Whereupon  Marsh 
brought  an  action  of  trespass.  Upon  the  trial  in  the  common 
pleas,  the  court  held  that  Marsh  was  entitled  to  all  the  surplus, 
but  upon  error  this  judgment  was  reversed  by  the  district  court 
The  present  petition  in  error  seeks  to  reverse  this  judgment. 

CaldweU  and  Paddock,  and  B.  B.  Warden,  for  the  plaintiff  in 
QRor. 

Fox  and  Drench,  for  the  defendant  in  error. 

By  Court,  Soott,  J.  If  Marsh,  the  plaintiff,  is  entitled  to 
hold  all  the  surplus  ground  in  square  No.  8,  then  the  district 
ooort  erred  in  reversing  the  judgment  of  the  common  pleas; 
but  if  he  is  not  entitled  to  any  of  it,  or  only  to  a|>ro  rata  share 
of  it,  then  the  judgment  of  the  district  court  must  be  a£Srmed; 
for  it  is  not  daimed  that  Stephenson,  by  the  alleged  act  of  tres- 
pass, appropriated  more  than  the  |>ro  rata  share  of  the  surplus. 
The  testimony  shows  that  Stephenson  has  only  occupied  to  a 
Une  three  hundred  and  seven  feet  three  inches  east  of  Cutter 
street,  and  that  between  this  line  and  John  street.  Marsh  has  in 
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his  possession  one  hundred  and  thirtj-two  feei  nine  inches.  Ii 
he  entitled  to  more  ?  We  have  no  doubt  either  as  to  the  law  or 
equity  of  this  case.  Neither  of  the  parties  acquired  a  right 
superior  to  that  of  the  other  in  respect  to  this  surplus,  by  their 
deeds,  by  the  recorded  plat  referred  to  in  their  deeds,  or  by  the 
description  accompanying  the  return  of  the  appraisement  of 
the  several  lots,  made  by  the  sheriff  and  freeholders  prior  to 
the  sale. 

In  all  these  evidences  of  title  they  stand  on  an  equal  footing. 
The  description  in  the  appraisement  gives  to  each  of  Stephen- 
son's lots  9, 10, 11, 12, 13,  and  14,  a  front  of  fifty  feet  on  the 
north  side  of  Clinton  street,  making  in  all  a  front  of  three  hun- 
dred feet;  and  also  gives  a  definite  location  to  these  lots  by  a 
reference  to  a  fixed  monument,  to  wit,  the  north-east  comer  of 
Clinton  and  Cutter  streets. 

The  same  description  gives  to  Marsh's  lot  No.  15  a  front  of 
fifty  feet,  and  to  No.  16  a  front  of  seventy-nine  feet  eight  inches, 
on  the  north  side  of  Clinton  street,  making  an  aggregate  front 
of  one  hundred  and  twenty-nine  feet  eight  inches,  and  gives  to 
the  premises  a  definite  location  by  bounding  them  on  the  east 
by  John  street,  an  equally  fixed  monument.  The  plat  gives  to 
each  of  Stephenson's  lots  a  width  of  fifty  feet;  and  to  Marsh's 
lot  15  the  same  width  of  fifty  feet;  and  to  16  a  width  of  seventy- 
nine  feet  eight  inches.  The  lots  were  all  sold  by  ntunbers,  at 
the  same  time,  by  reference  to  the  plat;  and,  as  would  seem  from 
the  evidence  of  the  sheriff,  were  each  sold  as  being  of  the  width 
indicated  by  the  plat,  more  or  less.  The  deeds,  executed  by 
the  sheriff  to  the  parties,  are  similar;  they  each  describe  the  lots 
by  numbers  and  by  reference  to  the  same  plat;  they  each  assign 
to  the  several  lots  the  width  or  front  indicated  by  the  plat,  with 
the  addition  of  the  words  *'  more  or  less." 

The  plat  includes  all  the  ground  between  Cutter  and  John 
streets,  and  there  can  be  no  doubt  that  it  was  all  intended  to  b4i 
sold. 

There  were  no  stakes  fixing  the  division  lines  of  the  lots,  and 
the  words  '*  more  or  less  "  in  the  deeds,  together  with  the  face 
of  the  plat,  render  it  certain  that  the  whole  was  intended  to 
pass  by  the  sale  and  conveyance.  Under  these  circumstances,  it 
would  seem  equitable  that  the  surplus  should  be  ratably  appor- 
tioned between  the  grantees.  And  to  this  effect  are  the  authori* 
ties:  Lincoln  v.  Edgecourl,  28  Me.  279;  Brown  v.  Oray^  3  Id. 
129.  If  the  quantity  falls  short,  each  grantee  miist  sustain  hia 
portion  of  the  loss:  Wyaii  v.  Savage,  11  Id.  431.     The  same  prin* 
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eiple  has  been  settled  in  Wol/e  y.  Scarborough,  2  Ohio  St  863. 
And  the  manifest  equity  of  the  rule  must  command  approbation. 

But  were  it  otherwise — ^if  Stephenson  takes  nothing  by  his 
deed  but  the  three  hundred  feet  represented  on  the  plat — ^the 
same  rule  must  limit  the  plaintiff  Marsh  to  one  hundred  and 
tweniy-nine  feet  eight  inches,  for  he  stands  on  the  same  ground, 
and  must  be  goyemed  by  the  same  plat.  This  would  give  the 
surplus  to  BettSy  and  would  be  equally  faUd  to  the  plaintiff's 
claim. 

We  are  unable  to  see,  either  in  the  trapezoidal  form  of  lots  8 
and  16,  or  in  the  numbering  of  the  lots  from  west  to  east,  any 
substantial  reason  for  changing  the  equitable  rule.  The  same 
rule  of  construction  must  be  applied  to  the  deeds  of  each  party. 

It  is  unnecessary,  therefore,  to  inquire  how  far  the  claim  of 
Stephenson  was  strengthened  by  the  proceeding  in  ejectment. 

Judgment  of  the  district  court  affirmed. 

Babtlbt,  0.  J.,  and  Swah,  Bbinksbhovf,  and  Sutliiv,  JJ*, 
concurred.  

Dkxds  ABM  TO  Bi  OoHsisuxD  M08T  Stboholt  AOAnraT  Grahtob  for  th« 
benefit  of  the  grantee:  Budd  T.  Brooke,  43  Am.  Deo.  321,  and  note  339;  CUp 
qf  Alton  V.  HUnoin  T.  Co.,  52  Id.  479.  And,  at  in  the  prindpal  case,  tha 
eonrt  nraet  ooDstrao  a  grant  so  ai  to  effeotnate  the  intention  of  the  parties, 
provided  the  terms  used  in  it  will  admit  of  snch  a  oonstmction:  Budd  v. 
Brooke,  43  Id.  321,  and  cases  dted  in  note  thereto  339.  And  where  the 
words  *'  more  or  less  "  were  need  in  a  deed,  as  in  the  principal  case,  and  the 
qnantity  of  land  was  described  as  '*  containing  by  deed  two  hundred  acres,  be 
the  same  more  or  less,"  and  it  appeared  from  a  subsequent  survey  that  the 
tract  contained  three  hundred  and  fifteen  acres,  it  was  held  that  parol  evi- 
denoe  was  inadmissible  to  prove  that  the  parties  intended  a  sale  of  a  less 
qoanti^  than  the  entire  tract:  Date  t.  BmUh,  12  Id.  64. 


JOHNBTON   t;.   GliBVELAND  AND  TOLEDO  R  R.    Go. 

[7  Omo  Btatb,  838.) 
AdM INISntATOB  MAT  MAIHTAUr  AcnOK  FOB  BlKSflT  OV  NeXT  OF  Kl9  OF 

DlOKASKD,  under  statute  of  March  25,  1851,  entitled  *<An  act  requiring 
compensation  for  causing  death  by  wrongful  act,  n^lect,  or  default,"  and 
giving  a  right  of  action  for  the  exclusive  benefit  of  the  widow  and  next 
of  kin;  although  deceased  leave  no  widow  or  children,  and  though  the 
petition  do  not  contain  a  statement  of  special  circumstances  rendering 
the  death  a  pecuniary  Injury  to  such  next  of  kin.  Such  special  circum- 
stances affect  only  the  amount  of  the  recovery. 

DixuBBSB  to  petition.    The  facts  are  stated  in  the  opinion. 
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M,  B.  and  R.  Waite,  for  the  defendant,  in  Bupport  of  the 
demurrer. 

Commager  and  Lemmon,  for  the  pluntiff. 

£j  Court,  SooTT,  J.  This  case,  by  the  reserration  of  the 
district  court,  comes  before  us  on  demurrer  to  the  plaintiff's 
petition,  which  reads  as  follows: 

'*  David  Johnston  comes  and  says  he  is  the  administrator  of 
David  Lyons,  late  of  said  county  of  Lucas,  deceased,  duly  ap- 
pointed according  to  law;  that  said  David  Lyons,  while  in  life, 
to  wit,  on  the  thirtieth  day  of  January,  1855,  and  before  that 
time,  was  in  the  employ  of  the  Cleveland  and  Toledo  Bailroad 
Company,  the  defendant  aforesaid,  in  the  county  of  Lucas 
aforesaid,  and  on  the  day  and  year  aforesaid  was  employed  as  a 
laborer  in  the  employ  of  said  company  on  the  steam  ferry-boat, 
then  and  there  used  by  said  defendant  in  connection  with  the 
railroad  of  said  defendant,  in  the  carriage  and  transportation  of 
passengers  and  freight  across  the  Maumee  river  at  Toledo;  and 
while  said  David  Lyons,  now  deceased,  was  so  engaged  under 
the  directions  of  the  agents  and  8Ui>erintendents  of  said  defend- 
ant, the  said  David  Lyons,  by  the  wrongful  act,  neglect,  and 
default  of  the  said  agents  and  superintendents  of  the  defendant 
aforesaid,  while  they  were  concerned  in  managing  and  conduct- 
ing the  business  of  said  defendant,  was  bruised  and  mangled 
by  the  machinery  of  said  boat,  and  was  thereby  thrown  into  the 
water,  and  he,  the  said  David  Lyons,  became  and  was  drowned, 
and  so  the  plaintiff  says  the  death  of  said  David  Lyons  was 
caused  by  the  wrongful  act,  neglect,  and  default  of  said  de- 
fendant, and  without  the  fault  of  said  Lyons. 

''  And  the  plaintiff  further  says  that  Thomas  Lyons,  Maurice 
Lyons,  Catharine  Mulverhill,  Cornelius  Lyons,  Margaret  Lyons, 
Ann  Lyons,  and  James  Lyons  are  next  of  kin  and  brothers  and 
sisters  of  said  David  Lyons,  deceased;  the  said  David  Lyons, 
leaving  no  widow,  and  having  no  children  or  child,  left  the  said 
brothers  and  sisters  aforesaid  the  heirs  at  law  of  him,  the  said 
David  Lyons,  deceased;  and  that  they,  the  next  of  kin  of  him, 
the  said  David  Lyons,  deceased,  have  suffered  damages,  by 
reason  of  the  aforesaid  wrongful  act,  neglect,  and  default  of 
the  said  defendant,  its  servants  and  agents,  in  the  sum  of  five 
thousand  dollars.  Wherefore  the  plaintiff  says  he  has  a  right 
to  recover  said  sum  of  five  thousand  dollars,  and  asks  judgment 
therefor." 

The  action  is  founded  upon  a  statute  of  this  state,  entitled 
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*'  An  act  requiring  oompensation  for  causiiig  death. by  wrongful 
act,  neglect,  or  default/'  passed  March  25, 1851,  which  is  in  the 
following  terms: 

"  Sec.  1.  Whenerer  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  n^lect,  or  de- 
fault is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  and  recoTer  damages  in 
respect  thereof;  then  and  in  every  such  case  the  person  who 
or  the  corporation  which  would  haye  been  liable,  if  death  had 
Qot  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  hare  been  caused  und^  such  oiroumstanoes  as 
amount  in  law  to  murder  in  the  first  or  second  degree,  or  man- 
slaughter. 

"Sec  2.  Every  such  action  shall  be  brought  by  and  in  the  name 
of  the  personal  representative  of  such  deceased  person,  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in  the  pro- 
portions provided  by  law  in  relation  to  the  distribution  of  per- 
sonal estates  left  by  persons  dying  intestate;  and  in  every  such 
notion  the  jury  may  give  such  damages  as  they  shall  deem  fair 
and  just,  not  exceeding  five  thousand  dollars,  with  reference  to 
the  pecuniaiy  injury  resulting  from  such  death,  to  the  wife  and 
next  of  kin  to  such  deceased  person;  provided,  that  every  such 
action  shall  be  commenced  within  two  years  from  the  death  of 
such  deceased  person:''  Swan's  B.  S.  707,  708. 

The  question  presented  by  the  demurrer  is  whether,  under 
this  statute,  an  action  can  be  maintained  for  the  sole  benefit  of  the 
brothers  and  sisters  of  a  deceased  person  who  leaves  no  widow, 
without  an  allegation  in  the  petition  of  such  special  circum- 
stances as  would  render  the  death  a  pecuniary  injury  to  them. 

A  right  of  action  is  given  by  this  statute  to  the  personal  rep- 
resentative of  the  deceased,  merely  as  a  tmstee,  and  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin.  Hence  it 
would  seem  to  be  clear  that  in  order  to  the  maintenance  of  the 
action  there  must  be  a  widow  or  next  of  kin  to  whom  the 
amount  recovered  could  be  distributed.  And  so  it  was  held, 
under  a  similar  statute  of  New  York,  in  Lucas  v.  N.  Y.  Cent.  R, 
R.  Co.,  21  Barb.  247. 

But  if  there  be  persons  in  whom  the  beneficial  interest  in  the 
judgment  to  be  recovered  can  vest,  then  the  onlj  other  condi- 
tiona  to  which  the  right  of  action  is  subjected  b^  the  terms  of 
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the  statute  are*  1.  Tlu^tthe  death  shall  have  been  caused  hj 
such  wrongful  act,  neglect,  or  default,  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an 
action  against  the  defendant,  and  recoyer  damages  in  respect 
thereof;  2.  That  the  action  be  brought  by  and  in  the  name  of 
the  personal  representatiye  of  the  deceased;  and  8.  That  it  be 
commenced  within  two  years  from  the  time  of  his  death. 

Subject  to  these  conditions,  the  statute  gives  a  right  of  ac- 
tion; and  seems  to  regard  the  widow  and  next  of  kin  as  sustain- 
ing at  least  a  ncminal  pecuniary  injury,  in  all  such  cases,  from 
the  wrongful  act  cf  the  defendant:  Quin  y.  Moore,  15  N.  Y.  432. 

Questions  may  arise  upon  the  trial  of  this  cause  as  to  the 
construction  of  the  rule  of  damages  furnished  by  the  second 
section  of  this  statute;  but  no  such  questions  are  properly 
before  us.  The  question  raised  by  the  demurrer  does  not  relate 
to  the  amount  of  the  recovery,  but  is,  simply.  Can  an  action  be 
maintained  on  the  case  stated  in  the  petition?  We  think  it 
can. 

Demurrer  overruled. 

Babtlet,  0.  J.,  and  Swan,  BuHKBBHorF,  and  Sutldt,  JJ.^ 
eonourred. 


LOOKWOOD   t;.   MiTOHEIiL. 

[7  Ohio  Staxb,  S87.] 

CovoAcs  TO  Pat  Monxt,  Made  and  to  bb  Pebvobmbd  or  Nsw  ToBXt 
will  be  governed  by  the  laws  of  that  state  relating  to  nsory,  although  the 
loan  is  seonred  by  a  mortgage  upon  lands  in  Ohio. 

Alligations  and  Pboov  that  Written  Contract  is  not  Usurious^ 
where  it  appears  to  be  so,  most  be  explicit,  and  clear  of  all  doabt. 

Excess  ov  Interest  Paid  under  Usctrious  Contract  mat  be  Applied 
in  payment  of  interest  afterward  accruing,  where  usury  is  pleaded  and 
proved,  but  forfeiture  of  the  loan  is  not  prayed  for. 

Bpfbot  of  Foreclosure  Sale  Subordinate  to  Prior  Contract. — A  con- 
tract  was  made  by  which  it  was  stipulated  that  a  foreclosure  and  sale 
should  be  had;  that  such  sale  should  not  operate  as  a  saUsfaction,  nor 
divert  the  lien;  that  the  purchase  money  should  not  be  applied  to  pay 
the  mortgage  debt;  and  that  the  purchaser  should  take  the  land  in  trust 
to  sell,  and  thus  pay  off  the  mor^;age  debt:  Hdd,  that  the  decree  and 
sale  made  pursuant  to  such  contract  must  be  regarded  as  part  of  the  con- 
tract, and  subordinate  to  it. 

Contract  of  One  Aotino  without  Authoritt  for  Insane  Mortgaoor 
is  not  obligatory  upon  him.  A  decree  made  pursuant  to  such  a  contract 
nay  be  valid  and  operative  as  to  innocent  third  persons,  but  the  pm^ 
r  with  notice  will  hold  in  trust  for  the  insane  i 
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Whirb  Suit  Impbaohiko  Mobtoaob  Dbbt  iob  Usubt  is  Dibmusbd  dndeb 
Ukauthobizbd  Contbaot,  and  in  prejudice  of  an  insane  mortgagor'a 
rights,  there  being  in  fact  usury  In  Hie  transaotiouy  the  trustees  of  the 
lunatic,  upon  being  required  to  account  to  the  mortgagor  for  the  princi- 
pal and  interest,  are  entitled  to  a  credit  of  all  excess  of  interest  paid 
beyond  the  lawful  rate. 

OoBTKACT  Madb  bt  Repbbsentativbs  07  Dbobasbd  Pabtnbb,  without 
authority,  and  touching  matters  over  which  the  sunriving  partner  had 
entire  control,  will  be  considered  as  wholly  inoperatiTe  to  affect  the 
rights  and  estate  of  the  firm  when  it  is  declared  inoperative  as  to  the 
surviving  partner. 

Chahoebt.  George  and  Balph  Lockwood  were  partners  doing 
business  in  Milan,  Ohio.  In  1836,  being  financially  embarrassed , 
tiiey  entered  into  a  contract  with  Mitchell  and  Crawford,  resi- 
dents of  New  York,  agreeing  to  pay  said  Mitchell  and  Crawford 
four  hundred  dollars  if  they  would  prociure  a  loan  of  eight  thou- 
sand dollars  to  said  Lockwoods.  The  loan  was  made  by  Mitchell 
and  Crawford  themselves,  the  money  advanced  in  New  York, 
and  a  mortgage  taken  by  them  on  certain  lands  owned  by  the 
Lockwoods  in  Ohio.  Interest  was  paid  to  April  1, 1842.  Ralph 
Lockwood  died  in  1838.  George  Lockwood  became  insane 
shortly  after,  ajid  his  son,  James  C,  in  1843  sent  him,  without 
judicial  authority,  to  the  lunatic  asylum.  Meanwhile  Mitchell 
had  brought  several  ejectment  suits  to  recover  the  mortgaged 
premises,  and  George  Lockwood  had  employed  Le  Grand  Mar- 
vin, an  attorney  of  New  York,  to  file  a  bill  in  chancery,  alleging 
the  note  and  mortgage  to  be  usurious  and  void.  An  injunction 
was  granted,  and  a  motion  to  dissolve  it  made,  but  was  not 
pressed  to  a  hearing.  In  this  condition  of  afbirs,  Mitchell  and 
Crawford  entered  into  a  contract,  which  was  denominated  a 
family  contract,  with  James  C.  Lockwood,  who  was  attending 
to  his  father's  business  without  any  legal  authority.  The  sub- 
stance of  this  contract  is  stated  in  the  opinion.  Pursuant  to 
this,  the  actions  in  ejectment  and  suit  in  chanceiy  were  dismissed, 
the  mortgage  then  in  James  C.  Lockwood's  hands  foreclosed, 
and  the  proi>ert7  bid  in  by  James  C.  Lockwood.  James  C.  then 
sold  a  portion  of  the  land  to  Mitchell  and  Crawford  in  1846. 
The  land  had  greatly  increased  in  value,  and  they  sold  a  portion 
of  the  lots  conveyed  to  them  for  fourteen  thousand  dollars,  much 
more  than  the  amount  loaned,  with  interest.  In  1845  George 
Lockwood,  his  faculties  still  in  the  same  unsound  condition,  was 
discharged  from  the  asylum.  In  1849  he  filed  a  bill  in  the  court 
of  common  pleas,  setting  forth  the  facts  stated,  and  declaring 
the  four  hundred  dollars  paid  to  Mitchell  to  be  a   usurious 
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RdTanoementy  and  that  the  sale  made  lander  the  family  contract 
was  void.  Mitchell  and  Crawford  alleged  the  contract  to  be 
honest,  and  stated  reasons  for  the  advancement  of  the  four  hun- 
dred dollars,  which  appear  in  the  opinion.  The  court  dismissed 
the  bill  of  George  Lockwood,  and  a  petition  in  error  in  the  nature 
of  a  bill  of  review  was  filed  in  this  court,  which  reversed  the 
decree  of  the  district  court,  and  retained  the  cause  for  further 
hearing  and  decree. 

Homer  Goodwin  and  C.  P.  W(Ao(M^  trustees,  for  the  complain- 
ant. 

S.  F.  Taylor,  for  James  0.  Lockwood. 

W.  F.  Stone  and  N.  H.  Swayne,  for  ICtchell  and  Orawford. 

S.  T.  Worcester  and  Le  Orand  Marvin,  for  the  executors  and 
heirs  of  Ralph  Lockwood. 

Ebenezer  Andrews,  for  the  other  defendants* 

By  Court,  Swah,  J.  1.  Was  the  loan  of  eight  thousand  dollars, 
in  respect  to  the  question  of  usury,  to  be  governed  by  the  laws 
of  New  York  or  of  Ohio?  The  contract  for  the  loan  was  made 
in  the  state  of  New  York;  the  money  was  adv^ced  there,  the 
note  and  mortgage  delivered  there,  and  the  loan  was  to  be  re- 
paid there.  The  fact  that  one  of  the  incidents  of  the  debt  con- 
sisted of  a  lien,  by  way  of  mortgage,  upon  lands  in  Ohio,  to 
secure  payment,  does  not  change  the  law  in  this  respect.  It 
was  a  contract  not  only  made  but  to  be  performed  in  the  state 
of  New  York,  and  must  be  governed  by  the  laws  of  that  state. 

2.  Was  the  loan  usurious  ?  Four  hundred  dollars,  being  five 
per  cent  on  the  loan,  was  paid  to  Mitchell.  What  was  the  con- 
sideration of  this?  The  written  contract  of  March  17, 1836, 
given  above,  states  substantially  that  it  was  in  consideration 
that  Mitchell  would  advance  and  loan  to  the  Lockwoods  eight 
thousand  dollars  at  a  future  day.  On  the  face  of  the  contract, 
and  by  its  terms,  the  four  han(bed  dollars  was  an  open  and  un- 
disguised gratuity  for  the  loan  of  money  over,  and  above  the 
seven  per  cent  interest  on  the  loan.  Mitchell,  in  his  answer,  de- 
nies this,  and  assigns  the  usual  reasons  which  lenders  give  for 
withholding  a  loan  from  an  unfortunate  borrower;  bank  bills  in 
Westchester  county  were  not  worth  as  much  as  money  in  the  city 
of  New  York;  the  difference,  together  with  the  trouble  of  con- 
verting bank  bills  current  in  Westchester  into  funds  current  in 
New  York  was  at  least  one  per  cent;  that  the  Lockwoods  would 
make  a  considerable  profit  on  the  loan  when  they  received  it,  by 


Digitized  by  VjOOQIC 


Dea  1S67.]  Lookwood  v.  Mitchell.  81 

Ch8  difEaxence  in  exchange  between  New  York  and  Ohio;  that 
George  Lockwood  assored  Mitchell  that  by  the  laws  of  Ohio  he 
might  take  what  he  pleased  for  the  loan  and  recover.  Such  reasons 
as  these,  especially  the  last,  for  taking  the  bonus  of  four  hundred 
dollars,  only  confirm  in  our  minds  the  belief  that  the  terms  of 
the  contract  truly  state  the  consideration  of  the  four  hundred 
dollars,  and  throw  so  much  suspicion  orer  the  only  plausible 
reason  given  in  the  answer,  to  wit,  a  compensation  for  looking  to 
and  changing  securities,  that  we  have  had  no  hesitation  in  com- 
ing to  the  conclusion  that  the  transaction  is  tainted  with  usury. 
It  would  require  a  clear,  distinct,  and  sufficient  consideration 
for  the  payment  of  the  four  hundred  dollars  to  be  alleged  and 
proved,  to  overcome  the  usurious  consideration  stated  in  the 
written  contract.  Instead  of  this,  parts  of  the  consideration 
alleged  are  no  consideration  at  all.  No  means  of  determining 
the  value  of  the  others  are  alleged.  The  trouble  and  vexation 
of  taking  the  note  and  mortgage,  or  drawing  his  check  for  the 
eight  thousand  dollars,  might  as  well  have  formed  a  part  of  the 
consideration  as  some  of  those  stated  by  Mitchell. 

8.  As  to  the  effect  of  the  loan  being  usurious.  The  complain- 
ant has  so  shaped  his  bill  and  prayer  for  relief  that,  while  he 
claims  that  the  contract  was  tainted  with  usury,  he  does  not  set 
up  the  statute  of  New  York  for  the  purpose  of  avoiding  the  pay- 
ment of  the  loan,  but  simply  claims  that  the  excess  of  interest 
was  paid  without  consideration,  and  prays  that  such  excess  may 
be  applied  as  payment  on  the  interest. 

We  perceive  no  objection  to  a  party  thus  consenting  to  do 
equity,  and  at  the  same  time  requiring  a  credit  for  the  excessive 
interest.  No  objection  to  this  is  made,  or  can  be  made,  by  the 
defendants. 

4.  The  real  difficulty  in  this  case  to  determine  the  effect  upon 
the  rights  of  George  Lockwood,  of  the  family  contract,  decree, 
and  sale  to  James  0.  Lockwood,  under  the  mortgage,  and  the 
conveyance  by  him  to  Mitchell. 

At  the  time  that  contract  was  entered  into  Mitchell  was  en- 
joined from  further  prosecuting  his  claim,  on  the  ground  that  it 
was  usurious.  His  hands  seem  to  be  tied,  and  with  a  fair  prospect 
of  losing  both  principal  and  interest.  In  this  condition  of  things 
be  procured  a  meeting  of  the  friends  of  George  Lockwood,  who 
was  then  in  the  asylum,  and  they  entered  into  the  family  con- 
tract. 

Two  objects  seem  to  have  been  in  view.  Mitchell  desired  to 
avoid  the  question  of  usury,  and  to  get  rid  of  the  pending  in- 
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junction.  James  0.  Lockwood  desired  to  obtain  such  a  control 
of  his  father's  property  as  that  it  might  be  sold  to  pay  debts.  Pro- 
ceedings  under  the  mortgage  were  therefore  proTided  for  by 
James  C.  Lockwood,  not  for  the  purpose,  by  sale  under  a  decree, 
to  pay  the  mortgage  debt,  but  to  vest  the  legal  title  of  the  mort- 
gaged premises  in  him.  And  these  proceedings  under  the 
mortgage  were  consented  to  by  Mitchell,  not  for  ttie  purpose  of 
asserting  his  lien  upon  the  mortgaged  premises,  and  by  decree 
creating  a  fund  for  the  payment  of  the  debt,  for  he  was  not  to 
be  paid  by  a  sale  under  the  decree,  nor  was  he  to  enforce  his 
lien  by  an  order  of  sale;  his  object  was  to  have  his  debt  recog- 
nized, and  get  rid  of  the  chancery  suit  in  New  York.  To  attain 
these  results,  it  was  agreed  that  the  chancery  and  ejectment  suits 
should  be  discontinued;  that  the  amount  of  the  loan  and  interest 
be  restated;  that  James  C.  Lockwood  should  prosecute  to  fore- 
close the  mortgage  made  by  Oeoige  and  Ralph  Lockwood  to 
Mitchell  and  Crawford;  that  James  0.  Lockwood  should  bid  off 
the  premises,  but  should  pay  nothing  as  purchaser;  that  Mitchell 
and  Crawford,  however,  should  follow  a  part  of  the  land  into 
the  hands  of  James  C.  Lockwood  to  secure  the  mortgage  debt, 
the  latter  holding  the  premises  as  trustee  for  Mitchell  and 
Crawford,  and  selling  and  accounting  for  proceeds  of  sales  and 
of  rents  to  pay  the  mortgage  debt. 

This  was  a  very  ingenious  mode  on  the  part  of  Mitchell  of 
defeating  the  claim  of  usury  s^t  up  by  Gteoige  Lockwood-,  the 
lunatic;  and  a  very  ingenious  mode  on  the  part  of  James  C. 
Lockwood  to  divest  his  father  of  the  legal  title  to  his  real  estate. 
In  the  first  place,  let  us  ascertain  what  effect  the  family  contract 
had  upon  the  decree. 

A  decree  of  foreclosure  ordinarily  bars  the  right  of  the  mort- 
gagor to  redeem  by  payment  of  the  mortgage  debt;  a  sale  is  made 
under  the  decree  to  satisfy  the  mortgage  debt;  the  purchaser  at 
such  sale  takes  the  title,  unincumbered  by  the  mortgage  debt, 
and  cleared  of  all  claim  of  the  i>arties  to  the  mortgage.  But  in 
the  case  before  us,  even  if  we  treat  the  family  contract  as  obli- 
gatory upon  George  Lockwood,  the  decree  of  foreclosure  did  not 
operate  to  bar  the  equity  of  redemption,  for  it  is  clear  that  the 
moment  James  C.  Lockwood  purchased  and  obtained  title  un- 
der the  decree  as  trustee,  to  pay  the  mortgage  debt,  Qeorge 
Lockwood  might,  notwithstanding  the  decree,  have  then  ten- 
dered to  James  C.  Lockwood,  the  trustee,  and  Mitchell  and 
Crawford,  the  amount  of  the  mortgage  debt,  and  enforced  a 
reconveyance  of  the  premises. 
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Nor  was  the  sale  to  James  C.  Lockwood  under  the  decree 
made  for  the  purpose  of  satisfying  the  mortgage  debt,  for  James 
C.  Lockwood  was  not  to  pay  anything  on  his  bid,  nor  was  his 
bid  to  be  credited  upon  the  decree.  Nor  was  the  purchaser  to 
take  the  title  unincumbered  by  the  mortgage  debt,  or  cleared  of 
the  claims  of  the  parties  to  the  mortgage.  The  debt  was  to 
stand  and  follow  the  premises,  notwithstanding  the  sale.  This 
decree,  therefore,  as  a  decree  of  foreclosure,  was  made  inopera- 
tive as  such  by  the  terms  of  the  family  contract.  That  such  a  con- 
tract, if  entered  into  by  the  parties  to  a  decree,  or  their  authorized 
agents,  would  be  valid,  and  that  a  court  of  chancery  would  en- 
force it  and  make  the  operation  of  the  decree  subordinate  to  the 
stipulations  of  the  parties,  we  entertain  no  doi^bt. 

The  prosecution  of  the  suit  on  the  mortgage,  the  amount  of 
the  decree,  the  decree  itself,  the  sale  thereunder,  and  the  rights 
and  estate  acquired  thereby,  were  inseparable  parts  of  and  sub- 
ordinate to  the  stipulations  of  the  family  contract. 

G^rge  Lockwood  was  not  a  party  to  this  family  contract, 
and  no  one  was  authorized  to  act  for  him.  The  family  contract 
being  unauthorized  and  Toid  as  to  him,  and  the  decree  haying 
been  procured  in  consideration  of  the  stipulations  of  the  con- 
tract, and,  indeed,  forming  a  part  of  it,  what  shall  be  the  opera- 
tion and  effect  of  the  decree?  Not,  certainly,  as  a  bar  to  Qeorge 
Lockwood's  right  to  redeem,  for  that  would  be  giving  it,  as  we 
liave  seen,  a  more  stringent  effect  than  if  the  family  contract 
had  been  authorized  by  him,  and  an  effect,  too,  which  Mitchell 
and  Crawford  did  not  contemplate.  Nor  is  it  necessary,  in 
order  to  protect  the  rights  of  George  Lockwood,  that  the  decree, 
or  the  sale  thereunder,  should  be  impeached  for  fraud  or  error, 
or  that  tbe  legal  title  acquired  under  the  decree  by  James  C. 
Lockwood  or  Mitchell  should  be  pronounced  invalid.  But  we 
cannot,  under  the  facts,  do  less  than  hold  James  C.  Lockwood 
and  Mitchell  to  be  trustees  of  the  estate  of  Qeorge  Lockwood, 
liable  to  account  to  him  for  sales,  and  the  premises  unsold,  and 
George  Lockwood  liable  to  account  to  Mitchell  and  Crawford 
for  the  real  amount  of  the  mortgage  debt.  By  thus  holding, 
we  recognize  the  decree  as  valid  and  operative  as  to  third  per- 
sons, protect  the  just  rights  of  Mitchell  and  Crawford  under 
their  mortgage,  and  treat  the  decree  as  so  inseparably  connected 
with  the  stipulations  of  the  family  contract  as  not,  in  its  open^ 
lion  aud  effect,  to  conclude  the  rights  of  G^rge  Lockwood  as 
•^^ainst  the  parties  to  that  contract. 

5.  As  to  the  disposition  of  the  usurious  interest.     One  of  tbe 
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objects  which  this  family  contract  was  intended  to  effect,  and 
did  effect,  was  the  dismissal  of  the  suit  in  New  York,  brought 
to  impeach  the  mortgage  debt  for  usury.  The  family  con- 
tract being  unauthorized  and  Toid  as  to  George  Lockwood, 
the  dismissal  of  that  suit  being  also  unauthorized  and  to  the 
prejudice  of  the  rights  of  the  insane  mortgagor — there  being  in 
fact  usury  in  the  transaction — the  trustees  of  the  lunatic  being 
now  required  to  account  to  Mitchell  and  Crawford  for  the  prin- 
cipal and  interest,  are  entitled  to  at  least  credit  the  excess  of 
interest  beyond  the  lawful  rate  as  claimed  in  the  bill. 

G.  As  to  the  relation  of  the  representatives  of  Balph  Lockwood 
to  the  surviving  partner  and  to  the  decree  in  his  favor.  George 
Lockwood,  as  surviving  partner  of  the  firm  of  George  and 
Ralph  Lockwood,  was  vested  with  the  entire  estate  and 
control  of  the  property  of  the  firm.  The  representatives  of 
Ralph  Lockwood  had  no  such  distinct  interest  or  authority, 
in  selling  the  debts  of  the  partnership  or  disposing  of  its  estate, 
as  would  authorize  us  to  enforce  their  agreement,  to  the 
prejudice  of  the  authority  or  the  rights  of  George  Lockwood 
as  surviving  partner.  We  cannot  separate  the  unauthorized 
contract  of  the  representatives  of  Ralph  Lockwood  in  relation 
to  the  debts  and  estate  of  the  firm  and  enforce  them  against 
such  representatives,  and  at  the  same  time  vindicate  the  rights 
and  authority  of  George  Lockwood  as  surviving  partner.  The 
rights  of  the  representatives  of  Ralph  Lockwood  must  therefore 
be  controlled  by  and  follow  the  rights  of  George  Lockwood. 
There  may  be  cases  in  which  the  rights  of  a  surviving  partner 
and  of  the  representatives  of  a  deceased  partner  may  be  con- 
cluded by  the  contracts  of  the  latter;  but  this  is  not  such  a  case. 
Here  the  representatives,  as  such,  were  dealing  with  a  contract 
and  an  estate  over  which  they  had  no  control,  and  in  such  a 
manner  as  directly  to  impair  tiie  rights  and  affect  the  authority 
of  the  surviving  partner. 

This  case  will  be  referred  to  a  master,  to  state  an  aocoont  in 
accordance  with  the  views  above  indicated. 

Babtlkt,  0«  J.^  and  SsooacBHorT,  ISoott,  and  SuniwWf  JJ., 
concurred.  

Lex  Loci  CoMTaAorns  Governs  Gokstbuction  op  Contbacts,  unless  an 
other  place  is  appointed  for  their  performance:  See  notes  to  Kanaga  v.  Taylor, 
ante^  p.  62,  containing  reference  to  collected  cases.  So  law  of  state  where  bill 
of  exchange  is  made  will,  if  parties  are  silent,  fix  the  rate  of  interest  which 
it  ii  to  drawi  MeAlUOer  v.  Smith,  65  Am.  Dec.  651.  Any  rate  of  interest 
aathorixed  by  the  lea?  loci  conirmttmcrtexlocimdnikmk  wiU  be  reoogniied  aad 
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enforoed  in  the  ooartt  of  other  gOTeniments  whose  laws  would  otherwise 
Bake  such  rates  of  interest  nsarions:  Id.  Evasions  of  usury  laws  are  not 
oonntenancedy  and  when  oonrts  detect  them,  they  will  withhold  any  aid  to 
those  who  make  foreign  contracts  a  pretense  for  exacting  usury  at  home: 
Id.  Agreement  made  in  New  York  to  be  executed  there  must  be  governed 
by  the  laws  of  that  state,  and  if  by  those  laws  the  same  would  be  usurious 
and  void,  it  will  be  so  held  in  Louisiana:  Clagw  v.  OrtdUan^  20  Id.  300. 

Ths  pbihioifal  case  was  oitbd  in  Comwap  v.  Duncan,  28  Ohio  St.  106,  to 
the  point  that  it  ii  a  settled  question  that  a  judgment  can  be  impeached  for 


Nebdles's  Exeoutob  t;.  Needles. 

[7  Obzo  Btaxx,  433.] 

SKAyoTOBT  Psovisioir  AS  TO  Adtancbmbnts  has* No  Just  AppuoATioNf 
where  the  testator  distributes  his  property  with  the  intention  of  dispos- 
ing of  it  all,  but  inadvertently  leaves  a  residuum  by  omitting  to  put  any 
residuary  clause  in  his  wilL 

Husband's  Assionmsmt  ov  Wits's  Bsvbbsionabt  Imtkbist  only  Traits- 
FKHS  to  the  assignee  the  right  which  the  husband  had;  and  he  takes  noth- 
ing unless  the  husband  survive  the  wife,  or  the  reversionary  chose  in 
aotion  is  reduced  to  possession  during  coverture. 

BxraosAnoK  ob  Hopb  ov  Suoouediko  to  AnonTOB^  FBorxBrr  is  Mkbb  ob 
Bkmotb  PoflSiBiLiTT,  in  which  there  is  no  existing  right  that  can  be  the 
subject  of  release. 

BXIODTOBT  CONTBACIB  MaDI  TO  Ck>HTBOL  DiSTBIBUTION  OV  MaN^  EstATI 

after  his  death  are  not  binding. 
Advaitobiixnt  to  Sozr,  or  Full  ov  Aui  Cladcs  aoahtbt  Bszatb  of  the 
father,  will  not,  after  his  death,  prevent  the  soo  taking,  as  heir,  a  re- 
ddunm  not  disposed  of  by  wilL 

Pttnnov  for  distribution  of  assets.  Philemon  Needles  had 
eight  children,  Ladnda,  Bebecca,  Anna,  Bachael,  Amy,  James, 
Enoch,  and  John.  The  first  four  named  were  married  and  had 
received  sums  amounting  to  about  two  thousand  dollars  each 
from  their  father,  and  in  accepting  such  sums  had  signed  an 
instrument  acknowledging  the  receipt,  and  agreeing  not  to  set 
up  any  further  claim  against  his  estate  after  his  death.  These 
receipts  were  signed  by  the  husbands  also.  Lucinda  and  the 
husbands  of  Bebecca  and  Anna  died.  Philemon  Needles  then 
died.  He  left  a  last  will  and  testament,  by  which  he  gave  cer- 
tain legacies.  The  will  contained  no  residuary  clause.  After 
paying  the  debts  and  legacies,  there  remained  eight  thousand 
dollars  in  the  hands  of  the  executor.  The  first  four  heirs  above 
named,  or  their  representatives,  claimed  that  this  sum  should  be 
equally  distributed  among  the  eight.  The  last  four  claimed  the 
whole,  on  the  ground  that  the  agreement  signed  by  the  first 
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four  barred  them  from  any  further  diare  in  the  estate.  The 
petitioner  asked  an  order  directing  him  as  to  his  dutj  in  the 
premises. 

Swayne^and  Baber,  for  the  petitioner. 

John  W.  Andrew9^nd  Henry  Sianbery,  for  the  ohildien  against 
whom  the  releases  were  set  up. 

P.  B.  WUoox,  for  the  four  children  who  claimed  the  whole 
OTerplus. 

By  Court',  Babtlbt,  0.  J.  The  first  inquiry  suggested  by 
facts  of  this  case  is,  whether  the  several  gifts  or  donations  made 
by  Philemon  Needles  to  his  four  sons-in-law,  for  which  he  took 
the  several  receipts  in  question,  can  be  treated  as  advancements 
under  the  statutory  regulation  on  that  subject  in  this  state. 

It  was  held  in  the  case  of  Putnam's  Adm'r  v.  Heirs  of  PtU" 
nam,  18  Ohio,  347,  that  the  former  laws  of  this  state  regulating 
descents  and  distributions  of  personal  estates  provided  for  ad- 
vancements as  to  real,  but  not  as  to  personal,  property.  And 
this  construction,  although  stringent  and  resulting  in  unjust 
and  unequal  distribution  of  estates,  was  affirmed  by  several 
decisions  made  afterwards.  The  difficulty  was,  however,  re- 
moved by  legidation,  and  the  statute  now  in  force  applies  the 
rule  in  relation  to  advancements  to  estates,  personal  as  well  as 
real:  Ohio  B.  S.  323,  sec.  10.  The  provision,  however,  as  to 
advancements  applies  only  in  case  of  intestacy.  True  it  is, 
Philemon  Needles  died  intestate  as  to  the  residuum  of  his  estate 
now  sought  to  be  distributed.  But  it  is  apparent  from  the  pro- 
visions of  his  will  that  he  designed  and  manifestly  supposed 
that  he  had  made  a  disposition  of  his  whole  estate.  He  made 
bequests  to  all  his  children,  severally,  in  various  amounts, 
and  even  anticipated  a  supposed  residuum  of  three  hundred 
dollars  in  his  distribution.  The  several  advancements  which 
had  been  made  to  his  four  sons-in-law,  for  which  he  had  taken 
their  said  receipts,  must  have  been  in  his  contemplation  when 
he  made  his  will.  How  much  he  had  previously  advanced  to 
his  other  children  does  not  appear  in  this  case.  But  it  is  fair 
to  presume  that  in  view  of  all  his  previous  advancements  he 
made  such  a  distribution  of  his  properly  by  his  will  as  be 
deemed  just  and  proper.  In  such  a  case,  therefore,  although 
the  testator  had,  unexpectedly  and  beyond  his  own  anticipation, 
died  intestate  as  to  a  residuum  of  his  estate,  the  statutory  pro- 
vision as  to  advancements  could  have  no  jnst  application;  and 
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whether  it  could  apply  to  any  case  of  partial  intestacy,  where 
the  testator  knowingly  and  designedly  made  a  testamentary  dis- 
position of  only  a  part  of  his  properly,  it  is  not  neoessaiy  to 
consider  in  this  case. 

It  is  insisted,  howerer,  that  the  interest  in  expectation,  or 
hoped  for  inheritance  of  the  daughters  Bachal,  Anna,  Bebecca, 
and  Lucinda,  from  their  father's  estate,  was  released  by  their 
several  husbands,  by  virtue  of  the  instruments  of  writing  exe- 
cuted by  them,  respectively,  to  the  father,  whereby  each  ac- 
knowledged the  receipt  of  the  advancement  made,  and  agreed 
with  the  father  not  to  set  up  any  further  claim  against  his  es- 
tate as  one  of  his  heirs  after  his  decease.  And  this  presents  the 
question  of  the  power  of  the  husband  to  release  the  wife's  bare 
possibility  or  expectation  of  inheritance  from  her  ancestor. 

One  of  the  daughters,  Lucinda,  and  two  of  the  sons-in-law, 
Dailey  and  Gray,  died  before  the  death  of  the  ancestor,  and 
therefore  before  any  actual  right  or  interest  could  have  vested 
in  the  wife  by  inheritance.  The  wife  of  George  Dailey,  and  the 
wife  of  Thomas  Needles,  respectively,  united  with  their  hus- 
bands in  signing  the  receipts.  This,  however,  cannot  affect  the 
question,  or  give  any  legal  vitality  to  the  instruments  if  they 
bad  none  without  it.  If  the  husband  bad  the  power  to  release, 
or  by  contract  to  bar,  this  mere  expectancy  of  the  wife,  it  was 
by  virtue  of  his  right  and  control  over  his  wife's  personal  estate, 
and  not  by  means  of  the  wife's  consenting  thereto.  It  may  be 
that  in  a  disposition  of,  or  an  arrangement  in  regard  to,  a  wife's 
property  by  the  husband,  made  with  a  view  to  the  wife's  sepa- 
rate use  or  advantage,  the  consent  of  the  wife  might,  in  a  court 
of  equity,  be  treated  as  a  material  element  in  the  transaction; 
but  in  the  release  or  assignment  of  the  wife's  choses  in  action 
by  the  husband  for  his  own  interest,  the  wife's  uniting  with  the 
husband  in  the  execution  of  the  contract  is  a  matter  of  no  legal 
consequence  whatsoever.  In  regard  to  the  personal  esta^o  of 
the  wife  not  held  in  trust  for  her  separate  use,  the  husband  lep- 
resents  the  wife,  exercises  all  her  authority;  and  indeed,  in  con- 
templation of  law,  the  l^gal  existence  of  the  wife  in  that  re- 
gard is  meiged  in  that  of  the  husband.  There  is  but  one  mode 
known  to  our  law  by  which  a  married  woman  is  authorized  to 
join  her  husband  in  the  execution  of  a  contract,  and  that  has 
reference  to  real  estate,  and  is  done  under  certain  formalities, 
and  guards  against  marital  influence  prescribed  by  statute,  not 
Attempted  to  be  followed  in  this  case.  It  was  held  in  Stamper 
w.  Barker^  5  Madd.  IST^that  the  wife  could  neither  be  barred  of 


Digitized  by  VjOOQIC 


88  Needles's  Ex'r  v.  Needles.  [Ohio, 

her  light  bj  sorviTonihip  to  her  reversionary  interests,  by  her  con* 
sent  in  court  in  favor  of  her  husband,  nor  could  she,  upon  sep- 
aration from  her  husband,  bind  herself  by  deed  stipulating  that 
he  should  have  a  certain  part  of  her  contingent  property  when 
it  should  fall  into  possession. 

The  wife's  consent,  even  in  coturt,  or  her  joining  her  husband 
in  an  assignment  or  deed  for  her  reversionazy  interests,  has 
been  held  ineffectual  as  to  her  right  of  survivorship  in  numer- 
ous cases:  Eam^T.  Lee,  2Madd.  16;  WooUandav.  Orowcher,  19 
Yes.  174;  Pickard  v.  Boberis,  3  Madd.  384;  Whiie  v.  8i.  Barbe,  I 
Yes.  &  B.  405.  It  is  by  force  of  the  statute  in  this  state  that 
the  wife's  interest  in  property  is  affected,  at  law,  by  her  joining 
in  the  execution  of  a  conveyance. 

The  inquiiy  in  this  case,  therefore,  involves  the  question  of 
the  extent  of  the  power  of  disposal  by  the  husband  of  the  wife's 
contingent  interest  or  mere  expectancy. 

It  appears  to  be  well  settled  that  Oie  wife's  contingent  right 
by  survivorship  to  her  choses  in  action,  immediately  reducible 
into  possession,  may  be  barred  by  settlement  before  or  after 
marriage,  by  actual  reduction  into  possession,  or  certain  acts 
held  to  be  equivalent  to  actual  reduction  into  possession;  such  as 
the  recoveiy  of  a  judgment  or  decree  in  the  sole  name  of  the  hus- 
band; the  taking  of  a  note  or  obligation  for  the  debt  in  the  sole 
name  of  the  husband;  by  an  assignment  by  the  husband  for  a 
valuable  consideration;  or  by  release.  It  appears  to  have  been 
held  in  England,  at  one  time,  that  an  assignment  for  a  valuable 
consideration  of  the  wife's  choses  in  action,  presently  reducible 
into  possession,  would  not  defeat  the  right  of  the  wife  by  sur- 
vivorship: BumeU  v.  EinasUm,  Freem.  Ch.  241.  But  for  a  series 
of  years  past  it  appears  to  have  been  settled  in  that  countiy  that 
an  assignment  or  release  for  a  valuable  consideration,  by  the 
husband,  of  the  wife's  choses  in  action,  immediately  reducible 
into  possession,  would  bar  her  title  by  survivorship:  Clancy's 
H.  &  W.  150.  But  the  more  recent  English  equity  cases  are 
wholly  irreconcilable  with  the  former  decisions  on  the  subject 
of  the  power  of  the  husband  to  defeat,  by  assignment,  the  con- 
tingent right  of  the  wife  by  survivorship  to  her  reversionary 
interests,  or  choses  in  action  not  immediately  reducible  into  pos- 
session. In  Chandos  v.  Talbot,  2  P.  Wms.  601,  Bates  v.  Dandy, 
2  Atk.  206,  and  Hawkins  v.  Obyn,  Id.  549,  it  was  held  that 
the  wife's  reversionary  or  contingent  interest,  or  the  possibility 
of  a  term,  or  the  specific  possibility  of  the  wife,  may  be  released 
or  assigned  by  the  husband  for  a  valuable  consideration  so  as  to 
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defeat  her  title  bj  sarviyorship.  But  a  different  doctrine  was  held 
to  be  lawin  Harn^  t.  Lee,  2  Madd.  16,  in  Purdew  t.  Jackson,  1 
Buss.  70,  in  Banner  y.  Morton,  3  Id.  66,  and  in  MUford  t.  Mil- 
ford,  9  Yes.  87.  In  the  last-mentioned  case.  Sir  William  Qrant 
diq;>uted  the  soundness  of  the  role  that  the  husband's  assign- 
ment for  a  valoable  consideration  passed  the  wife's  choses  in 
action,  freed  from  her  contingent  right  of  sarviyorship,  upon 
the  ground  that  in  such  case  the  purchaser  would  take  a  greater 
right  than  the  husband  had.  In  Homtiby  y.  Lee,  supra.  Sir 
Thomas  Plummer  held  that  the  husband's  right  to  the  wife's 
choses  in  action  was  dependent  on  the  contingencyof  his  reducing 
them  to  possession  during  coyerture;  that  a  deed  assigning  a 
reyersionary  interest  is  not  an  actual  reduction  into  possession, 
because  it  is  impossible  to  reduce  a  reyersionary  interest  into 
possession;  and  tliat  it  could  not  be  a  constructiye  reduction 
into  possession,  because  its  only  effect  is  to  place  the  assignee 
in  the  same  situation  as  the  assignor;  that  is,  if  the  husband 
Burviye  the  wife,  the  assignee  would  retain  the  properly;  if,  on 
the  other  hand,  the  wife  surviye,  while  the  interest  continues 
reyersionary,  she  is  entitled  to  the  property. 

It  is  proper  to  obserye  that  our  attention  is  directed  to  the 
question  of  the  wife's  right  of  suryiyorship,  and  the  extent  of 
the  husband's  power  of  disposal  to  affect  it  by  assignment  oi 
release.  We  have  nothing  to  do  at  present  with  the  question, 
which  is  of  frequent  occurrence  in  chancery  cases,  touching  the 
extent  to  which  the  husband,  by  assignment  of  the  wife's  prop- 
erty, may  affect  what  is  termed  the  wife's  equity  to  a  suitable 
provision  out  of  the  property  for  the  support  of  herself  and  her 
children.  That  is  a  subject  wholly  disconnected  with  the  ques- 
tion now  before  us,  and  presents  yery  different  rules  for  consid- 
eration. 

In  the  case  of  Purdew  y.  Jackson,  above  cited,  where  the  ques- 
tion directly  arose  as  to  the  power  of  the  husband  to  bar  the  wife's 
right  by  survivorship  to  such  reversionary  interest  by  an  assign- 
ment for  a  valuable  consideration,  the  authority  of  the  decision 
in  Homtby  v.  Lee,  supra,  was  strenuously  denied;  and  the  mas- 
ter of  the  rolls,  in  afiSrming  his  views  expressed  in  the  former 
ease,  after  a  patient  hearing  and  searching  investigation  of  the 
whole  subject,  said:  '*The  law  of  marriage  gives  the  wife's 
choses  in  action  to  the  husband,  on  condition  that  he  reduce 
them  to  possession  during  its  continuance;  if  he  die  before  his 
wife,  witiiout  having  done  so,  she  takes  them  by  survivorship. 
How,  then,  his  honor  asks,  can  he  bar  her  right  of  survivor- 
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Bbip  by  an  act  which  is  not  a  reduction  into  possession,  and  that 
too  at  a  time  when  it  is  impossible,  from  the  nature  of  the  re- 
versionary chose  in  action,  that  it  should  be  reduced  into  pos- 
sessionf  That  if  it  be  said  that  her  right  may  be  barred  by 
something  short  of  a  reduction  into  possession,  namely,  an 
assignment  for  a  valuable  consideration,  we  must  alter  the  doc- 
ti*ine  laid  down  in  our  books.  It  will  no  longer  be  true  that 
the  husband  shall  not  have  the  chattels  personal  of  the  wife 
lying  in  actio  a  unless  he  reduce  them  into  possession  during 
the  marriage.  That  the  effect  of  an  assignment  for  a  valuable 
consideration  operates  no  otherwise  than  by  putting  the  assignee 
in  the  place  of  the  assignor;  that  the  assignor  cannot  give  to 
another  a  power  which  he  himself  does  not  possess;  and  that, 
therefore,  where  the  wife  has  a  chose  in  action,  which  the  hus- 
band himself  cannot  recover,  be  cannot  assign  over  to  another 
the  right  to  reduce  it  into  possession.  That  the  husband's 
right  is  merely  a  right  to  obtain  possession  of  the  subject  when 
the  period  arrives  at  which  the  wife  is  entitled  to  the  possession 
of  it;  and  if  he  die  in  the  mean  time,  leaving  his  wife  surviving, 
his  right  is  gone,  and  the  right  of  the  surviving  wife  takes  effect. 
The  assignee  for  valuable  consideration  must  take  the  right  as 
the  husband  himself  had  it;  he  buys  the  chance  of  the  husband's 
outliving  the  wife,  or  of  the  reversionaiy  chose  in  action  fall- 
ing into  possession  during  coverture,  and  he  must  wait  to  see 
how  the  event  turns  out  That  in  this  case  the  husband  had 
died  before  the  chose  in  action  had  been  reduced  into  posses- 
sion; the  assignee,  had  therefore  lost  all  chance  of  recovering  it, 
and  the  wife  took  it  by  her  right  of  survivorship/* 

This  doctrine  was  reaffirmed  in  Morley  v.  Wright^  11  Yes.  12, 
and  also  in  Ellison  v.  Elwin,  13  Sim.  809.  And  again,  in  Hon^ 
ner  v.  Morion^  8  Buss.  65,  Lord  Chancellor  Lyndhurst  fully 
sustained  this  doctrine,  which  had  been  declared  by  the  succes- 
sive masters^f  the  rolls.  Lord  Alvanley,  Sir  William  Orant,  and 
Sir  Thomas  Plummer,  as  to  the  reversionary  interest  of  the  wife; 
and  in  doing  so,  he  took  a  distinction  between  a  case  where  the 
husband  had  the  power  at  the  time  of  the  assignment  of  reduc- 
ing the  chose  in  action,  or  interest,  into  immediate  possession, 
and  where  he  had  not,  holding  that  in  the  former  case  the 
assignment  ought,  in  equity,  to  be  regarded  as  a  construct- 
ive reduction  of  the  property  into  possession;  for  as  he  had 
tlie  power  of  reduction  into  possession,  and  the  assignment 
amounted  to  an  agreement  to  do  it,  equity  would  regard  that  as 
being  done  which  the  party  had  a^eed  to  do.    This  docbine, 
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Jiowever,  so  well  supported  b^  authority  and  by  reason,  and  ap- 
parently resting  on  ground  incontestible,  Tms  strenuously,  and 
with  laborious  research,  controverted  by  Chief  Justice  Gibson 
in  the  case  of  Siter  and  Another,  Ovardians  of  Jordan,  4  Bawle, 
468,  wherein  he  contended  that  marriage  worked  not  only  a 
transfer  to  the  husband  of  the  wife's  choses  in  action  reduced 
io  possession  during  coverture,  but  a  transfer  of  the  wife's  do- 
sninion  and  power  of  disposal,  so  that  whatever  interest  she 
might  have  assigned,  if  a  feme  sole,  the  husband  could  assign  or 
celease  for  a  valuable  consideration;  and  that  the  distinction  be- 
tween vested  and  contingent  or  reversionary  interests  of  the  wife, 
in  leBpeet  to  the  marital  dominion  and  power  of  transfer  over  it, 
made  in  the  reoent  English  cases,  is  without  foundation.  But 
the  extensive  and  critical  reviews  of  the  English  cases  by  Chief 
Justice  Gibson  was  not  necessary  to  the  decision  of  his  case, 
and  could  only  have  been  designed  to  expose  a  supposed  erro- 
neous theory  in  the  English  decisions,  inasmuch  as  the  authority 
of  the  case  of  Siter  is  to  the  effect  only,  and  can  go  no  further 
than  that  the  assignment  of  a  wife's  chose  in  action,  by  her  first 
husband,  to  trustees,  for  the  benefit  of  the  wife  and  children, 
and  to  place  it  beyond  the  power  of  waste  by  a  subsequent  hus- 
band, was  meritorious  and  valid  in  equity.  The  views  of  Chief 
Justice  Gibson  on  this  subject,  however,  have  been  adopted  in 
subsequent  decisions  in  Pennsylvania,  in  which  they  were  ap- 
plicable, and  reluctantly  followed  in  the  recent  case  of  Webb's 
Appeal,  21  Pa.  St.  248,  wherein  the  remark  is  made  in  the  opin- 
ion of  the  court:  **  However  averse  to  this  conclusion  some  of 
us  might  be  if  the  question  were  an  open  one,  we  remember 
that  our  office  is  jus  dicere,  and  not  jus  dare;  and  we  bow  to  au- 
thorities which  we  are  bound  to  respect." 

This  doctrine,  however,  appears  to  be  peculiar  to  Pennsyl- 
vania. I  have  not  been  able  to  learn  that  it  has  been  recognized 
in  any  well-considered  case  in  either  of  the  other  states  in  this 
country.  The  case  of  IkiUle  v.  Fowler,  22  Conn.  68,  goes  no  fur- 
ther than  to  decide  that  the  husband's  assignment  of  the  wife's 
chose  in  action  capable  of  immediate  reduction  into  possession 
was  substantially  such  a  reduction  into  possession  by  the  hus- 
band as  to  defeat  the  wife's  right  by  survivorship. 

The  doctrine  of  the  decisions  in  England  above  mentioned 
was  recognijEed  as  law  by  the  court  of  errors  and  appeals  in 
Mississippi,  in  the  case  of  Sale  v.  Saunders,  24  Miss.  24  [57  Am. 
Dec.  157],  and  has  been  followed  in  numerous  other  cases  in 
ttiis  country. 
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And  the  disfcingaished  law-writer,  Mi*.  Clanoy,  in  his  treatise 
on  the  rights,  duties,  and  liabilities  of  husband  and  wife,  sus- 
tains the  doctrine  of  the  English  decisions  in  relation  to  the 
wife's  right  of  survivorship  in  her  contingent  or  reyersionary 
estate,  and  denies  that  the  power  of  disposal  by  the  husband, 
so  as  to  bar  the  rights  of  the  wife,  by  an  assignment  for  a  valu- 
able  consideration,  is  absolute.  The  effect  of  the  law  upon  this 
subject  would  seem  to  be  that  the  vrife's  dominion,  or  power  of 
disposal,  which  the  husband,  by  virtue  of  the  marital  relation, 
assumes  over  the  wife's  choses  in  action,  consists,  not  in  his 
succession  to  the  wife's  right  of  properly,  but  the  power  of  con- 
trol and  management  of  her  choses  in  action  for  the  veife's  ben- 
efit, together  veith  the  power  of  acquiring  an  absolute  right  of 
property  in  the  same,  so  far  as  they  are  capable  of  reduction 
into  possession. 

There  can  be  no  ground  for  a  distinction  between  the  power 
of  tlie  husband  to  bar  the  vnfe's  contingent  right  of  survivor- 
ship by  assignment  and  that  of  doing  the  same  thing  by  release. 
If  the  husband  could  not  by  assignment  transfer  to  the  assignee 
any  greater  interest  than  that  which  belonged  to  him,  he  cer- 
tainly could  not  by  release  to  the  releasee.  The  reason  which 
controls  in  the  one  case  must  prevail  as  to  the  other.  And  where 
the  husband  has  not  the  power  of  disposal  to  affect  the  vrife's 
right  by  survivorship  by  assignment,  he  could  not  affect  it  by 
release. 

This  view  of  the  law  is  decisiYe  of  this  case.  The  interests  in 
expectancy  of  the  four  daughters  of  Philemon  Needles,  whose 
husbands  executed  the  instruments  in  the  petition  mentioned, 
were  not,  of  course,  capable  of  reduction  into  possession  at  the 
time  of  the  execution  of  the  instruments,  and  were  not,  by  either 
of  the  husbands,  reduced  into  possession  afterwards.  And  in 
the  proceeding  now  pending,  the  claim  to  the  inheritance  is  set 
up  in  behalf  of  each  of  the  wives,  and  not  of  that  of  either  of 
the  husbands. 

It  has  been  urged  in  this  case,  that  where  a  feme  covert  has  a 
right  which,  by  possibiliiy,  may  happen  during  coverture,  the 
husband  may  release  it,  or  covenant  to  release  it  for  value,  and 
bona  fde,  so  as  to  bind  the  feme  forerer.  And  this  raises  the 
inquiry  whether  there  was  any  right  or  interest  which  could 
have  been  the  subject-matter  of  release  at  the  time  of  the  exe- 
cution of  the  instruments  in  question.  It  has  been  said  that 
' '  where  the  vrif e  hath  any  right  or  duty  which  by  possibility  may 
happen  during  coverture,  the  husband  may,  by  release,  discharge 
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it:''  Shep.  Touch.  151.  It  is  true,  as  a  general  thing,  that 
all  contingent  and  executory  interests  and  contingent  estates  of 
inheritance,  as  well  as  springing  and  executory  uses  and  possi- 
bilities coupled  with  an  interest,  are  assignable  and  releasable. 
But  it  is  also  a  general  rule  that  a  naked  or  remote  possibility 
cannot  be  released,  for  the  reason  that  a  release  must  be  founded 
on  a  right  in  being.  Tested  or  contingent:  8  Bac.  Abr.  280; 
PeUetreau  v.  Jdclaion,  11  Wend.  110.  Where  there  is  a  present 
existing  right,  although  to  take  efiEect  in  future,  and  even  then 
only  on  a  contingency,  it  may  be  released:  Woods  t.  WiUiama,  9 
Johns.  123.  But  in  case  of  a  mere  possibility,  or  a  remote  pos- 
sibility, which  is  termed  in  law  a  possibility  on  a  possibility,  4 
Kent's 'Com.  206,  there  is  no  right  in  being  which  can  be  the 
subject  of  release. 

**  The  word  *  possibility/"  says  Smith  on  Beal  and  Personal 
Property,  *'  has  a  general  sense,  in  which  it  includes  even  exec- 
utory interests  which  are  the  objects  of  limitation.  But  in  its 
more  specific  sense,  it  is  that  kind  of  contingent  benefit  which 
is  neither  the  object  of  a  limitation,  like  an  executory  interest, 
nor  is  founded  in  any  lost  but  recoverable  seisin,  like  a  right  of 
entry.  And  what  is  termed  a  bare  or  mere  possibility  signifies 
nothing  more  than  an  expectancy,  which  is  specifically  applied 
to  a  mere  hope  of  succession,  unfounded  in  any  limitation,  pro- 
vision,  trust,  or  legal  act  whatever;  such  as  the  hope  which  an 
heir,  apparent  or  presumptive,  has  of  succeeding  to  the  ances- 
tor's estate: "  Smith  on  Beal  and  Personal  Property,  192.  And 
it  appears  to  be  well  settled  that  a  contingent  interest  of  a  per- 
son unascertained,  or  a  mere  possibility  as  distinguished  from  a 
contingent  interest  in  a  person  who  is  ascertained,  or  the  mere 
hope  or  chance  of  succession  of  an  heir  apparent,  cannot  be  re- 
leased: Shop.  Touch.  822,  828. 

It  is  manifest,  therefore,  that  at  the  time  of  the  execution  of 
the  instruments  in  question  there  was  no  right  or  interest  in 
being  which  could  have  been  the  subject-matter  of  release.  But 
it  is  said  that  although  such  a  release  or  assignment  of  the  mere 
poeribilitieB  or  expectancies  of  heirs  apparent  is  wholly  in- 
valid at  law,  yet  that  a  court  of  equity  will  regard  it,  and  give 
eflbet  to  it,  as  a  contract  to  release,  when  the  interest  becomes 
vested,  and  consequently  that  when  the  interest  does  so  become 
vested,  the  daim  of  the  releasee  will  be  enforced,  not  indeed  as  a 
trust,  but  as  a  right  under  a  contract.  Or,  in  other  words,  that 
tbe  hope  or  chance  of  succession  would  be  barred  by  esU>ppel. 
It  might  be  a  sufficient  answer  to  this  to  say  that  no  daim  is  set 
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ap  in  this  proceeding  in  behalf  of  either  of  the  husbands  to  any 
interest  in  his  wife's  inheritance  from  her  father's  estate;  and 
that  the  instruments  in  question,  if  regarded  in  equify  as  con- 
tracts to  be  enforced,  must  be  treated  as  the  contract  solely  of 
each  of  the  husbands,  and  as  creating  no  estoppel  against  the 
wife.  But  for  my  own  part,  I  feel  no  hesitation  in  questioning 
the  validity  of  such  a  contract.  What  is  the  real  character  of 
the  contract  before  us?  Philemon  Needles,  in  his  life-time, 
made  certain  advancements  to  four  of  his  daughters,  and  took 
from  the  husband  of  each  a  receipt  for  the  amount  advanced,  in 
which  the  husband  acknowledged  the  same  ''  to  be  in  full  of  all 
claims  he  could  have  against  the  estate  of  said  Philemon  Needles, 
after  his  death,  as  one  of  his  heirs,"  and  stipulating  for  himself 
and  his  heirs  ''  not  to  set  up  any  further  claim."  Where  is  the 
mutuality,  either  of  consideration  or  of  obligation,  for  this  agree- 
ment ?  The  advanceDient  was  a  voluntary  act;  and  whether  Phile- 
mon Needles  should  thereafter  give  any  more  of  his  property  to 
these  children  depended  on  his  own  pleasure.  He  could,  by  his 
will,  so  distribute  his  property  hs  to  wholly  deprive  them  of  any 
further  share  in  his  estate,  or  he  could,  as  he  actually  did  subse- 
quently choose  to  do,  in  the  distribution  of  his  property  by  will, 
give  them  a  further  share  in  his  estate.  The  stipulation  only  con- 
ceded to  Philemon  Needles  that  which  was  an  inherent  legal 
right  of  his  own  in  the  disposition  of  his  own  property.  The 
real  nature  of  the  contract  was  such  as  to  impose  no  binding 
legal  obligation.  If  Philemon  Needles  chose  afterwards  to  make 
further  donations  to  these  children,  this  contract  could  not  pre- 
vent their  accepting  it;  and  if  he  was  disposed  to  give  all  the 
residue  of  his  property  to  others,  he  had  the  legal  right  and  full 
power  so  to  do  without  any  such  agreement. 

But  aside  from  these  considerations,  there  is  an  insuperable 
obstacle  in  the  way  of  giving  effect  to  such  a  contract.  The  laws 
of  the  state  have  provided  the  mode  for  the  distribution  of  a 
man's  property  after  his  decease.  All  dominion  of  the  owner 
over  it  ceases  with  hislife;  and  it  must  be  distributed  according 
to  the  bequests  of  his  will,  if  he  has  chosen  to  make  a  testamen- 
tary disposition  of  it,  and  if  not,  then  according  to  the  law  of 
descent  and  distribution.  The  owner  is  always  allowed  to  pro- 
vide by  will  for  the  division  and  distribution  of  his  property  after 
his  decease.  And  the  law  has  provided  regulations,  so  far  as  the 
distribution  of  the  estates  of  intestates  can  be  affected  by  pre- 
vious advancements  to  children.  A  man  cannot  provide  for  the 
division  which  shall  be  made  of  his  property  after  his  death,  hf 
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exeontoiy  contracts  irith  his  children,  instead  of  last  will  and 
testament.  And  to  allow  an  intestate  to  control  the  course  of 
descent  and  distribution  by  mere  executory  contracts  with  his 
children,  during  his  life,  would  be  to  allow  him  to  set  aside 
the  laws  of  the  state.  The  property  of  a  deceased  person  must 
pass  by  devise  or  descent.  And  the  operation  of  the  laws  of  the 
land  in  this  resx>ect  cannot  be  defeated  by  any  kind  of  executory 
contracts,  made  for  the  purpose  of  controlling  or  affecting  the 
distribution  of  a  man's  property  after  his  death.  This  opinion 
is  in  accordance  with  the  views  expressed  by  this  court,  in  the 
case  of  Crane  v.  Doty,  1  Ohio  St.  279. 

We  have  been  referred  to  the  case  of  FiresUme  v.  Firestone,  2 
Ohio  St.  416,  as  an  authority  to  sustain  the  validity  of  such  a 
contract.  Although  some  of  the  reasoning  of  the  opinion  in  that 
case  would  seem  to  fayor  such  a  contract,  yet  the  effect  of  that 
case  is  certainly  not  in  favor  of  the  enforcement  of  such  an  ex- 
ecutory contract,  inasmuch  as  the  decision  is  expressly  placed 
upon  the  ground  that  the  contract  had  been  fully  and  specifi- 
cally executed  by  an  abandonment  on  the  part  of  the  son  of  all 
claim  on  the  estate,  after  the  death  of  the  father. 

The  case  of  Ives  t.  Metcalfe  1  Atk.  63,  is  relied  on  as  sus- 
taining such  a  contract.  That  case  is  as  follows:  A  and  his 
wife  covenanted  in  articles  before  marriage,  in  consideration  of 
two  thousand  pounds,  the  wife's  portion,  to  release  all  the  right 
that  might  accrue  to  them  out  of  her  father's  personal  estate,  by 
the  custom  of  London.  The  lord  chancellor,  in  sustaining 
this  contract,  says:  '^  It  is  highly  reasonable  that  such  kind  of 
articles  should  be  carried  into  execution,  and  that  when  a  father 
is  bountiful  to  his  children  in  his  life-time,  that  he  should  have 
his  a£Eairs  settled  to  his  own  satisfaction."  This  reason  would 
be  wholly  futile  under  the  laws  of  Ohio,  for  a  man  can  have  his 
afEiurs  settled  to  his  own  satisfaction  here  by  making  his  will, 
without  relying  upon  any  such  executory  contract.  But  the 
lord  chancellor  adds: "  I  found  my  opinion,  too,  on  an  old  law 
well  known  in  this  ciiy  by 'the  name  of  Jud's  law,  whereby  a 
husband  was  authorized  to  agree  with  the  father  for  the  veife, 
though  she  was  under  age."  There  are  numerous  other  cases 
bearing  some  analogy  to  this  decided  on  the  peculiar  custom  of 
liondon,  and  therefore  entitled  to  no  weight  in  the  case  before 
vs. 

In  the  case  of  Morris  v.  Burroughs,  1  Atk.  398,  the  lord  chan- 
oellor  refused  to  enforce  a  somewhat  similar  contract,  saying 
liiat  agreements  of  this  kind  ought  not  to  reeeiTe  encourage* 
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ment.  Other deoisions  in  England,  boweTer,  haye  been  referred 
to,  which  go  far  to  sustain  such  agreements. 

The  case  of  Quarles  t.  Quarles,  4  Mass.  680,  to  which  reference 
has  been  made,  turned  on  the  question  of  an  advancement  under 
the  statute  of  Massachusetts,  and  is  ^therefore  not  an  authority 
against  the  conclusion  expressed  in  tiiis  case. 

Reference  has  been  made  to  a  class  of  cases  where  one  of  the 
heirs  presumptive  has  purchased  and  paid  a  valuable  considera- 
tion for  the  expectancy  of  another  of  the  heirs  in  the  ancestor's 
estate;  and  where  two  of  the  children  have  contracted  with  each 
other  to  divide  equally  whatever  may  come  to  them  from  an 
ancestor  by  devise  or  descent,  in  which  such  contracts  have  been 
sustained.  Such  is  the  effect  of  several  of  the  cases,  English 
and  American,  referred  to  by  counsel  in  this  case:  TniU  v. 
Eastman,  8  Met.  121  [37  Am.  Dec.  126];  FUch  v.  Mtch,  8  Pick. 
480;  Beckley  v.  Newland,  2  P.  Wms.  182.  These  cases,  how- 
ever, turn  upon  a  wholly  different  principle  from  that  of  the 
case  before  us,  and  bear  no  analogy  whatever  to  it.  Where  two 
of  the  children  contract  with  each  other  in  regard  to  their  ex- 
pectancy from  their  ancestor,  they  stand  upon  equal  footing, 
and  although  such  contract  cannot  operate  by  way  of  assign- 
ment or  release,  yet  where  a  valuable  consideration  has  been 
paid,  it  may  operate  by  way  of  estoppel,  or  be  enforced  in  equity. 

But  in  no  view  which  I  can  take  of  such  an  executory  con- 
tract between  the  ancestor  and  the  heir  expectant  can  it  be  sus- 
tained on  any  clear  and  satisfactory  ground. 

Ordered  that  an  equal  distribution  be  made  among  all  the 
heirs  at  law  of  Philemon  Needles,  deceased,  of  the  residuum  of 
his  estate  undisposed  of  by  will. 

Bbinxxbboff,  Bowbn,  and  Soott,  JJ.,  concurred. 

SwAH,  J.,  having  been  counsel,  did  not  sit. 

Rblkasb  bt  Hub  Appabbnt  ov  his  Estatb  nr  Bxficftakot,  with  a 
oovenftiit  of  non-oUdm,  made  fairly  and  with  oonaent  of  hit  ancettor,  prediidM 
the  releaaor  from  afterward  settiiig  up  a  claim  to  any  part  of  hia  anceator'a 
wtate,  either  aa  heir  or  deviNe:  ChaiU  v.  CWiif,  63  Am.  Deo.  051,  and  caaea 
oited  in  note  to  aame  654. 

Mere  Possibilitt  is  not  Assionabli,  Aooobdiho  to  MvXhaU  ▼.  Quian,  61 
Am.  Deo.  414;  hut  the  general  role  aeema  to  be  that  eqnity  will  nphold 
aasignmenta,  not  only  of  ohosea  in  action,  but  of  oontin^^t  intereata  and 
expectandea,  and  things  having  no  preeent  actoal  ezlatenoe,  bnt  reating  in 
poesibility,  if  fairly  made  and  not  against  publio  policy,  and  agreements  for 
such  interests  will  take  effect  as  assignments,  when  the  sabjeota  TiHgTH 
have  ceaaed  to  rest  in  possibility  and  have  ripened  into  reality:  See  FiM  v. 
ifiiyor  tic  </  Nem  Turk,  57  Id.  435,  and  note  440. 
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Oh  AoRmisKTs  to  Makb  PABnocrLAB  Disposinoir  of  Fwofnaant  bt 
IViLL,  see  Johnmm  ▼.  IfnbbeU^  66  Am.  Dm.  773,  and  extended  note  to  tanie 
784-790,  dieooasing  the  inbject. 

Tub  prikoipal  gasb  was  commbhtbd  upon  in  Mwrphp  r.  Mmrpky^  12 
Ohio  St.  416.    In  the  latter  case  it  was  held  to  be  a  settled  role  that  what  is 
tenned  either  a  naked  possibility,  or  a  remote  possibility^  osnnot  be  released, 
for  the  reason  that  a  release  mast  be  founded  on  a  right  in  being,  either  vested 
or  contingent.    And,  said  the  coart  In  the  latter  ease,  under  this  rale  it  has 
generally  been  held,  while  a  present  existing  right  may  be  released,  althoagk 
soch  right  is  not  to  take  effect  until  in  future,  yet  a  mere  possibility,  or  a 
remote  possibility,  which  the  law  terms  a  possibility  upon  a  possibility,  our 
not  be  released,  it  not  being  regarded  a  right  in  being  which  can  be  the  subject 
of  release;  for  it  is  only  such  a  right  as  the  hope  which  an  heir  apparent  hsa 
of  snooeeding  to  the  estate  of  his  ancestor.    And  said  the  court  in  the  latter 
case,  under  the  application  of  this  doctrine  to  the  principal  case,  the  court 
held  a  receipt  in  writing,  and  an  agreement  duly  signed  and  sealed  by  the 
heir,  executed  and  delivered  to  him  in  the  life-time  of  the  intestate,  acknowl- 
edging the  receipt  of  two  thousand  dollars  In  full  of  all  claims  against  the 
estate  of  the  person  so  paying  the  samCf  after  his  death,  as  one  of  the  heirs, 
snd  thereby  binding  himself  and  his  heirs  to  set  up  no  further  daim,  did  not 
preclude  such  heir  from  assertiDg  his  claim  as  such  heir  to  his  distributive 
share  of  such  estate.    The  right  so  assumed  to  be  releaaed  was  held  to  be  a 
mere  possibility,  and  not  the  subject-matter  of  a  release,  at  the  time  of  exe- 
cuting said  receipt.    It  was  also  suggested,  in  the  opinion  pronounced  ia  the 
principal  case,  as  an  insuperable  objection  to  the  giving  effect  to  such  a  con* 
tract,  that  the  laws  of  the  state  had  provided  the  mode  for  the  distribution  of 
a  man's  property  after  his  decease.    In  the  principal  case  the  heir  was  entitled 
to  a  certain  part  of  the  estate  by  the  statute  law  of  the  state.    In  Murphy  v. 
Mwrpny^  mpra,  vne  widow  was  held  entitled  to  a  certain  part  of  the  estate 
by  the  statute  law  of  the  state.    Ineaohcase  the  contract  was  made  with  the 
intestate;  and  said  the  court  in  Mwrphy  v.  Murpkpf  ft^fo,  what  is  said  of  want 
of  mutuality  of  contract  in  the  principal  case  might,  with  equal  propriety,  be 
said  in  the  other  case.    In  Bane  r.  Wick,  14  Id.  608,  the  principal  case  was 
cited  to  the  following  propositions:  The  intention  of  the  testator  has  no 
efficacy,  and  can  be  regarded  only  so  far  as  it  is  apparent  in  the  dispositions 
made  by  his  wilL    If  he  has  left  property  undisposed  of,  its  disposition  is 
not  governed  by  his  will,  but  by  another  rale,  having  its  origin  in  another 
source,  in  the  application  of  which  the  intent  of  the  testator  can  have  no  in- 
fluence.   This  rule  operates  in  the  same  manner  as  if  the  deceased  had  left 
no  other  property,  and  made  no  will    As  to  the  devlMd  property,  he  is  a 
a  testator;  as  to  that  not  disposed  of,  an  intestate.    In  J)iUoe'$  Adm*r  v. 
Ckmey'B  E^m^  22  Id.  441,  it  was  held  that  the  partial  disposition  of  an  estate 
by  will  does  not  exclude  the  operation  of  the  statute  regulating  advancements, 
In  the  distribution  of  the  intestate  residuum;  and  that  a  gift  to  a  son-in-law, 
intended  by  the  ancestor  to  be  charged  as  an  advancement  against  his  daughter, 
and  not  subsequently  converted  by  him  into  a  gift  absolute,  will  be  so  charged 
against  her  in  the  distribution  of  his  intestate  property,  if  she,  knowing  the 
fact  and  intention  of  the  gift  shall  have  acquiesced  therein;  but  the  priuopal 
case  was  therein  cited  to  show  that  gifts  to  sons-in-law,  supposed  to  have 
been  originally  intended  by  the  ancestor  as  advancements  to  his  daughters, 
were  held  otherwise,  on  its  plainly  appearing  that  in  making  a  subsequent 
partial  disposition  of  his  estate  by  will  he  had  treated  them  as,  and  there- 
Core  converted  them  into,  unqualified  gifts.    At  the  date  of  the  deed  men* 
Am.  Dso.  Tol.  LXX— 7 
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tiooed  in  ffa$i  ▼.  Chregg,  82  Id.  511,  the  grantor  had  no  intereat  in  the  land 
that  oonld  be  aaaigned  or  released;  and  the  court  in  that  oaae  said:  "No  one 
is  an  heir  to  the  living.  Daring  the  father's  life,  all  that  the  son  had  was  a 
mere  nailed  possibility,  not  oonpled  with  an  interest,  which  ooold  not  be  re- 
leased, assigned,  or  devised.  Neither  would  it  descend  to  his  heirs.  It  could 
only  be  extinguished  by  estoppeL"  To  this  the  principal  case  was  dted. 
In  Bomnthal  v.  Maiylmgh^  83  Id.  168,  it  was  held  that  a/eme  miU^  having 
capacity  to  contract,  could  bind  herself  by  her  representations  and  covenants 
so  far  as  to  estop  her  in  equity  from  repudiating  a  contract  fully  executed  in 
good  faith  by  her  grantee,  and  as  she  supposed  and  intended  at  the  time, 
fully  executed  on  her  part  The  principal  case  was  relied  on  to  support  an 
opposite  conclusion;  but  the  court  said:  *'  That  case,  so  far  as  it  bears  on 
this,  merely  holds  that,  at  common  law,  the  mere  expectancy  or  chance  ol 
succeeding  to  an  estate  is  not  the  subject  of  release  or  assignment,  but,  as  the 
opinion  shows,  may  be  upheld  in  equity;  and  that  a  married  woman  most 
join  her  husband,  as  provided  by  the  statute^  to  bind  her  real  estate,  bat  it 
is  also  expressly  held  that  in  equity  it  is  a  different  question.  ** 


Eyakb  v.  State. 

[8  Omo  Staxb.  IM.] 
Httlx  ov  Imvtbumxiit  alokb  does  not  Detkbmiks  rrs  Legal  Chasactbb. 
A  foiged  instrument  in  the  following  form,  save  the  mere  spelling,  will  be 
regarded  as  a  statutory  ''order  "  for  the  payment  of  money,  and  not  as  a 
mere  request:  "  Wen  1 9th.  Mr.  Davis  pleas.let  the  boy  have  |6,00  dolers 
for  me.    B.  W.  EarL" 

Indiothkkt  for  forgery.  The  first  count  of  the  indictment 
charged  plaintiff  with  foiging  **  a  certain  order  for  the  payment 
of  money."  It  then  set  out  a  copy  of  the  order  in  the  form  given 
in  the  syllabus  wjpra.  A  conviction  was  had  under  this  coiint. 
It  appeared  from  the  bill  of  exceptions  that  the  state,  after  hav- 
ing laid  the  proper  foundation,  offered  in  evidence  the  instru- 
ment alleged  to  be  forged,  and- which  in  all  respects,  save  the 
mere  spelling,  corresponded  with  that  set  out  in  the  first  count. 
Defendant  objected,  on  the  ground  of  variance  between  it  and 
the  paper  described  in  the  indictment.  The  objection  was  over- 
ruled, and  the  paper  allowed  to  go  to  the  jury.  The  plaintiff, 
however,  in  the  appellate  court,  abandoned  the  question  of  vari- 
ance, and  urged  the  single  point  that  the  instrument  in  question 
was  not  an  **  order''  for  the  payment  of  money,  as  named  in  the 
4r8t  count,  but  only  a  **  request." 

R  R.  Moodey,  for  the  plaintiff  in  error. 

«7.  P.  WdocUf  aUfirney-peneral^  for  the  state. 
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By  Court,  Soott,  J.  If  we  look  dinply  to  the  terms  of  the 
false  instrument  set  out  in  the  indictment  in  this  case,  a  de- 
cision either  way  of  the  question  presented  might  be  sustained 
by  a  copious  reference  to  authorities. 

The  leading  English  cases  would  decide  the  question  in  favor 
of  the  plaintiff  in  error.  Perhaps  the  instincts  of  humanity 
bad  their  influence  in  those  decisions;  for  under  their  statute^ 
then  in  force,  the  question  became  one  of  life  or  death  to  the 
prisoner.  Under  the  more  humane  criminal  codes  of  an  ad- 
vancing civilization,  the  courts  of  this  countiy  have  generally 
held  a  different  doctrine. 

It  is  by  no  means  surprising  that  this  conflict  of  authorities 
should  be  found  in  relation  to  instruments  similar  in  their  terms. 
The  language  employed  may  be  such  that  the  legal  character  of 
the  instrument  would  depend  upon  the  relations  subsisting  be- 
tween the  parties,  and  the  circumstances  of  the  case.  These 
circumstances  may  have  been  such  in  the  present  case  as,  had 
the  paper  been  genuine,  would  have  given  Earl,  the  drawer,  a 
right  to  expect  and  require  the  compliance  of  Davis  with  its 
terms.  He  may,  for  instance,  have  had  funds  in  the  hands  of 
Davis,  subject  to  his  own  order;  and  in  such  case,  the  instru- 
ment in  question  would  naturally  be  regarded  and  treated  by 
the  parties  as  an  *' order,"  and  would  both  in  fact  and  in  law 
be  such,  notwithstanding  the  civility  and  courtesy  of  the  terms 
in  which  it  is  couched.  The  siyle  alone  cannot  determine  the 
legal  character  of  the  instrument,  for  a  rude  request  may  be 
more  mandatory  in  its  form  than  a  courteous  order. 

In  this  case  there  was  no  special  finding  of  the  facts  by  the 
juiy,  and  the  bill  of  exceptions  does  not  purport  to  contain  a 
statement  of  all  the  evidence,  but  seems  to  proceed  on  the  idea 
that  this  instrument,  from  its  vexy  terms,  could  not  under  any 
circumstances  be  regarded  as  a  statutory  **  order  "  for  the  pay- 
ment  of  money.  We  think  otherwise. 
Judgment  affirmed. 

Babxuet,  O.  J.,  and  Swah,  Bboembbofw,  and  Bowxn,  JJ.,  oon- 
eoned. 
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HOLUSTBB    AND    SmITH    V.   JuDGES    OF    DiBTBIOT 

CouBT  OP  LuoAS  County. 

[8  Ohio  Statb,  901.] 
BtEST    CoUBT    OV    BsOOBD    has    SuPKRTISORT    and    PBOTBOnsrO   CllABOl 

OTIS  ITS  RBOOSDe  aod  the  papers  belonging  to  iti  filee. 

RtXBT    Ck>nBT    BAB    POWBB   TO    DiBBCT   OlBBK,   NOT    ONLY    TO    COBBBOV 

Clkbioal  Ebbobs,  bat  to  order  its  reoords  and  files  to  be  restored  to 
their  criginal  condition,  where  they  have  been  frandolently  or  otherwise 
improperly  altered  or  defaced. 
Btbbt  Coitbt  has  Powbb  to  Obdbb  SuBBTiTUTiON  ov  Papbbs  in  ease  the 
originals  are  pnrbined  or  lost.  In  making  oorrectioiis,  eta,  the  oleric  is 
under  the  control  and  authority  of  the  ooort. 

PBBSONAL    KnOWLBDGJB    ov   JUDOa    IS   NOT   BSSBNTIAL    TO  COBBBOTION  OV 

ClbbioaIi  Ebbob.    The  oonrt  may  hear  evidence  and  act  on  the  proof. 

JUDQBS  ov  Ck>UET  OV  COUUOV    PLBAS    IN    OHIO  ABB   JODOSS  OV    DiSTBICT 

CovBT,  under  the  constitution  and  laws  of  that  state,  and  as  such  are 

empowered  to  exercise  its  authority. 
Qbjbotion  that  Wbit  ov  Mandamus  is  Dibbotid  to  Pbbsons  as  Judois 

of  the  district  court,  instead  of  to  the  district  court,  is  untenable. 
Wbit  ov  Mandamus  Dibiotbd  to  Subobdinatb  Judicial  Tbibunal  is 

Pbopbblt  Dibboted  to  the  judge  or  Judges  of  such  court,  especially 

where  there  may  be  other  judges  authorised  to  hold  or  participate  in 

holding  the  court,  as  authority  is  exerdsed  over  the  judges  personally  in 

case  of  disobedience. 

Mahdaxus.  Motion  for  a  peremptory  writ.  An  altematiTe 
writ  of  mandamus  had  been  issaed  out  of  the  Bupreme  court  at 
the  instance  of  Hollister  and  Smith.  It  was  directed  to  the 
judges  of  the  district  court  of  Lucas  couniyy  and  commanded 
them  to  cause  an  order  to  be  made,  or  show  cause  why  they 
should  refuse  so  to  do,  directing  the  clerk  of  said  district  court 
to  correct  the  record  in  a  certain  action  which  had  been  tried  at 
the  April  term,  I8669  of  said  court.  In  said  action,  Hollister 
and  Smith  were  defendants,  and  John  P.  Besnor  was  plaintiff. 
The  correction  prayed  for  was  that  there  should  be  restored  to 
the  bill  of  exceptions,  signed,  sealed,  and  filed  in  said  case  as  a 
part  of  the  record  thereof,  certain  material  words  which,  as  was 
alleged,  the  judge  of  the  court  of  common  pleas,  who  presided 
at  said  term  of  the  district  court,  had  improperly  stridden  out 
of  the  bill  of  exceptions,  outside  of  the  court-room,  after  the 
final  adjournment  of  the  court,  without  personal  consultation 
with  eiiher  of  the  judges  of  said  court,  and  without  the  knowl- 
edge or  consent  of  Hollister  or  Smith,  or  their  attorneys.  And 
this  alteration,  it  was  alleged,  was  not  the  act  of  the  district 
court.  One  of  the  judges  of  the  court  of  common  pleas,  and 
who  was  one  of  the  judges  composing  the  district  court  at  the 
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time  the  said  bill  of  exceptions  was  signed,  made  a  retnm  to 
the  altemative  writ,  and  the  objections  made  to  the  coireotion 
of  the  alteration  in  the  bill  of  exceptions  appear  in  the  opinion. 

Waite  and  Murray ,  for  the  relators. 

By  Court,  Babtlbt,  0.  J.  The  objections  made  to  the  correc- 
tion  of  the  alteration  in  the  bill  of  exceptions,  on  behalf  of  the 
defendants,  appear  to  be  the  following:  1.  That  two  of  the 
judges  know  nothing  about  the  facts;  2.  That  they  have  no 
authority  over  the  derk  in  the  premises,  and  cttn  make  no  order 
that  he  is  bound  to  obey;  8.  That  they  are  judges  of  the  court 
of  common  pleas,  and  only  as  such  authorized  to  hold  a  district 
court;  4.  That  the  alternative  writ  was  directed  to  them  aa 
judges  of  the  district  court,  and  not  to  the  district  court. 

Every  court  of  record  has  a  supervisory  and  protecting  duuge 
over  its  records  and  the  papers  belonging  to  its  files,  and  may 
at  any  time  direct  the  correction  of  clerical  errors,  or  the  substi- 
tution of  papers  in  case  the  originals  are  purloined  or  lost;  and 
in  the  exercise  of  the  same  authority  in  case  the  records  or  files 
should  be  fraudulently  or  otherwise  improperly  altered  or  de- 
faced, may  direct  their  correction  and  restoration  to  their  origi- 
nal condition.  And  in  making  such  corrections,  the  derk  is 
under  the  control  and  authority  of  the  court. 

Two  of  the  judges,  it  is  said,  have  no  knowledge  of  the  facts 
touching  the  aJleged  alteration  of  the  bill  of  exceptions.  This 
is  no  l^;al  excuse  for  not  doing  the  act  directed,  when  they  have 
the  unquestionable  authority  to  direct  the  relators  and  other 
parties  interested  to  produce  their  proofs  in  relation  to  the  mat- 
ter. The  personal  knowledge  of  the  judge  is  not  essential  to 
the  correction  of  a  clerical  error.  He  may  inquire  into  the 
matter,  and  inform  himself  by  competent  evidence,  and  act  upon 
that,  as  he  acts  upon  proof  given  in  court  in  the  performance  of 
other  judicial  acts. 

It  is  objected  that  the  defendants  are  judges  of  the  court  of 
common  pleas,  and  only  as  such  authorized  to  hold  a  district 
court.  It  matters  not  in  what  form  of  expression  the  judicial 
power  is  conferred.  The  defendants  are,  by  the  constitution 
and  laws  of  the  state,  constituted  judges  of  the  district  court, 
and  as  such  dothed  with  full  authority  to  hold  the  district  court, 
and  exerdse  its  jurisdiction  and  authority.  And  their  authority 
to  exercise  chamber  powers  in  vacation,  touching  causes  pending 
in  the  district  court,  by  allowing  and  dissolving  injunctions,  and 
perfonning  other  Aots  as  judges  of  the  district  court,  cannot  be 
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controyerted.  And  the  fact  that  they  are  judges  of  the  common 
pleas  does  not,  under  the  constitution  and  laws  of  this  state,  ren- 
der them  incompetent  to  act  as  judges  of  the  district  court. 

There  is  nothing  in  the  objection  that  the  writ  is  directed  to 
them  as  the  judges  of  the  district  court  instead  of  the  district 
court.  The  writ  was  properly  directed.  They  are  the  judges  of 
that  court,  and  as  such  clothed  by  the  constitution  and  laws  of 
the  state  with  power  to  hold  that  court  and  exercise  its  authority. 

A  writ  of  mandamus  to  a  subordinate  judicial  tribunal  is  prop- 
erly directed  to  the  judge  or  judges  of  the  court,  and  especially 
where  there  may  be  other  judges  authorized  to  hold,  or  partici- 
pate in  holding,  the  court.  In  case  of  disobedience  to  the 
mandate  of  the  supervisory  court,  the  authority  to  compel 
obedience  is  exercised  over  the  judges  personally,  having  the 
power  to  exercise  the  functions  of  the  court 

Peremptory  mandamus  awarded. 

Bbimxsbhoff  and  Soott,  JJ.,  concurred. 
Swan,  J.,  dissented.  

PowxB  OT  CoxrsLTa  TO  Ordbb  CoKasonoN  and  Aiondmkht  ov  THnm 
Records:  See  Sweeny  v.  Ddanpf  44  Am.  Deo.  136,  and  note;  notes  to  J<me$ 
V.  Leuns,  47  Id.  340;  LewU  v.  Rou,  59  Id.  49;  WhitwfU  v.  Emory,  Id.  220. 

Pabol  Evidenob  or  Lost  Judicial  Rxoord:  Lyon  v.  BoUmg,  4S  Am.  Dea 
122,  and  note  120;  Eakin  v.  Vance,  Id.  770,  and  note  771. 

The  fbincipal  case  was  cited  in  Van  Buskirk  v.  CUy  qfNewaitk,  26  Ohi« 
St.  89,  to  the  point  that  under  the  judicial  system  of  Ohio  the  Jodges  of  the 
ooort  of  common  pleas  are  Judges  of  the  distxiot  court. 
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GOMMONWEAI/CS    EX    BEL.   AtTOBNEY-GeNBBAL    V. 

Gabbigues. 

[28  PxMimLTAiru.  Szats,  0.] 
Mods  Frisosibed  bt  Statute  fob  Inquibino  ihto  and  DrrsBMiNiNa 
RiouLABiTT  AND  LsoAUTT  of  monicipal  election  And  of  the  retains  made 
thereof  most  be  followed  as  proyided*  to  the  exolosion  of  the  oonunonOaw 
mode  of  redress. 

JUD6MK2IT    OT    Pa&TICULAB    CoITBT    ON  MeBFTS,   WHXBB    MaDS    FiNAL    BT 

Statute,  cannot  be  drawn  in  qaestion  in  another  court  in  a  proceeding 
different  from  the  statutory  mode. 
State  is  Bound  bt  Statutes  Made  to  Pbetent  Tobtious  Usubpation, 
and  to  r^^ulate  and  preserve  the  right  of  all  elections. 

Wbit  of  qux>  warranto  issued  out  of  the  supreme  court  on  the 
suggestion  of  the  attorney-general  against  William  Oarrigues, 
to  show  by  what  claim  and  authority  he  exercises  the  o£Eice  of 
alderman.  The  basis  of  the  relator's  claim  is  that  one  Wynkoop, 
who,  however,  was  not  joined  as  a  party,  at  the  said  election 
for  alderman,  received  eight  votes  more  than  did  Garrigues,  and 
was  therefore  legally  elected  and  entitled  to  the  office.  The 
xemi^ning  facts  appear  in  the  opinion. 

B.  If.  Waiie,  for  the  commonwealth. 

J.  B.  Townsend^  for  the  defendant. 

By  Court,  Lewis,  0.  J.  The  act  of  the  second  of  February, 
1864,  provides  that  the  returns  of  all  municipal  elections  (with 
exceptions  not  material  to  the  present  case)  **  shall  be  subject 
to  the  inquiry  and  determination  of  the  court  of  common  pleas 
of  the  county  of  Philadelphia,  upon  the  complaint  ot  fifteen 
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or  more  of  the  qualified  voters  of  the  proper  ward  or  dividoiir 
which  complaint  shall  be  filed  in  the  said  court  within  twenty 
days  aiFter  such  election/'  etc.,  and  **  the  said  court  in  judging 
of  such  elections  shall  proceed  upon  the  merits  thereof,  and  de- 
termine finally  concerning  the  same,  according  to  the  laws  of 
the  commonwealth."  If  the  election  of  William  Garrigues  had 
been  contested  in  the  manner  thus  prescribed,  the  judgment  of 
the  court  of  cpmmon  pleas  would  have  been  final.  It  would  not 
have  been  reversed  by  qtw  warranto,  or  by  any  other  col- 
lateral proceeding.  Even  a  certwrari  would  only  draw  into  re* 
view  in  this  court  the  regularity  of  the  proceedings,  without 
reaching  the  merits  of  the  case  as  disclosed  in  the  evidence. 
On  the  merits,  the  judgment  of  the  common  pleas,  by  the  terms 
of  the  act  of  1854,  is  final  and  irreversible.  In  addition  to  the 
provisions  of  the  statute  to  this  effect,  the  principle  of  the  com- 
mon law  produces  the  same  result.  It  is  the  interest  of  the  public 
that  there  should  be  an  end  to  contention.  Justice  to  the  parties 
requires  that  no  one  should  be  twice  vexed  for  the  same  cause. 
For  these  reasons,  the  general  rule  of  the  common  law  has  been 
established,  that  no  judgment  of  a  court  of  competent  juris- 
diction can  be  re-examined  in  a  collateral  proceeding.  If  the 
election  had  been  contested  in  the  manner  prescribed  by  the 
statute,  the  decree  of  the  common  pleas  could  not  have  been  re- 
examined in  this  form  of  action.  Can  the  commonwealth  gain 
any  advantage  by  disregarding  the  requirements  of  the  statute? 
The  act  of  1806  furnishes  an  answer  to  this  question.  The 
remedy  prescribed  by  the  statute  must  be  pursued. 

But  it  is  argued  that  the  commonwealth  is  not  bound  by  the 
statute.  It  is  true  that  the  general  rule  in  England  is  that  the 
king  is  not  bound  by  a  statute  if  he  be  not  named  in  it.  But  this 
rule  has  many  exceptions.  All  statutes  made  to  suppress  wrong, 
to  take  away  fraud,  to  prevent  the  decay  of  religion,  to  prevent 
tortious  usurpations,  or  to  secure  to  electors  the  right  to  make 
free  election,  are  excepted  out  of  this  rule  in  England,  and  bind 
the  king  although  he  be  not  named:  6  Co.  14  b;  Dwarris  on 
Stats.  27,  28.  The  act  of  1854  comes  within  the  spirit  of 
several  of  these  exceptions.  In  addition  to  this,  the  subject- 
matter,  being  one  in  which  the  commonwealth  is  the  chief  party 
in  interest,  plainly  indicates  an  intention  to  bind  the  state.  If 
this  were  not  the  construction,  the  statute  would  be  almost  in- 
operative. It  is  therefore  our  opinion  that  the  remedy  pre- 
scribed by  the  act  of  1854  excludes  all  other  remedies  for  mai- 
lers which  might  have  been  investigated  in  the  form  prepcribed 
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hj  ihataot.  It  is  not  neoessaxy  to  detennine  how  far  this  stat- 
ute binds  Heniy  Wynkoop.  He  is  not  a  parly  to  this  suit.  He 
has  carefollj  avoided  becoming  the  relator,  or  in  any  way  mak- 
ing himself  liable  for  costs. 

The  thirteenth  section  of  the  act  of  the  thirteenth  of  April, 
1840,  applies  to  writs  of  quo  warrarUo  brought  by  indiyiduals, 
in  which  the  controversy  is  '*  between  persons  claiming  to  be 
duly  elected.''  It  does  not  therefore  apply  to  this  case.  If  it 
did,  it  is  repealed  by  the  act  of  1864,  so  far  as  the  former  is  re- 
pugnant to  the  provisions  of  the  act  last  mentioned. 

It  follows  that  the  defendant  is  entitled  to  judgment  on  the 
demurrer. 

Judgment  for  the  defendant;  and  it  is  ordered  that  the  county 
of  Philadelphia  pay  the  costs. 

BxMBDiB  oirr  ov  GouBn  or  Ooiacoir  Law  WmoBABS  Oivsir  B¥  Scavotb 
rniiat  be  punned  to  the  letters  EUctiUm  Oaaes,  65  Pa.  8k  41,  oitiiig  the  priii« 


Fbioe  v.  Tatlob. 

(28  FnnnTLTA]iX4  Szatb.  98.] 

Law  of  EBiuLTn-TlzL  Diboubbkd. 

EsTATBS-TAiL  ABM  Iholudsd  dt  Pxnnstlvania  Imtiskazb  Aot  of  April  8, 
1833,  i^galatiiig  the  deeoents  of  real  eetate,  end  deeoend  to  the  hein 
generally,  and  not  to  the  eldeet  eon. 

UvDBB  RuLi  or  rvranuTATioH  that  Favobs  Hsm  nr  Doubtful  Casis, 
Penneylvania  ooorta  incline  in  favor  of  eetate-tail  where  it  deeoends  to 
all  the  children  equally,  ae  ench  cooise  would  be  in  exact  accordance 
with  the  Pennsylvania  laws  of  lineal  deecent. 

PuBFosB  or  PkmrsTLVAKiA  Act  of  April  27«  1855,  is  to  convert  words  of 
entailment  in  estatee  thereafter  created  into  words  of  general  inheritance 
in  fee,  and  thereby  repeals  the  statnte  de  donit  condUkmalHnu, 

Wnx  D0B8  MOT  Take  Effxot  uvtil  Tb9Tatob*8  Death,  and  therefore,  if 
a  will  is  written  and  executed  before  the  passage  of  a  law,  but  the  testa- 
tor does  not  die  till  alter  the  enactment  of  the  law,  the  will  isxtreated 
after  the  passage  of  the  law,  and  must  be  governed  by  it 

Bratb-tail  Gbnbbal  18  Cbbatbd  iir  A.  B.  T.,  Dbvisbb,  under  the  fol- 
lowing proviuon  in  will,  if  considered  independently  of  the  Pennsylvania 
act  of  1855,  vis.:  *'I  give  and  bequeath  all  my  certain  land  ....  to 
my  granddaughter,  A.  B.  T.,  fcnr  and  during  her  life,  provided  she  shall 
not  leave  issue  at  her  death;  but  if  she  shall  leave  lawful  issue  at  her 
decease,  then  it  is  my  will  that  my  plantation  shall  go  in  fee-simple  to 
her  heirs  forever.  In  case  she  shiUl  not  leave  issue  at  her  death,  I  give 
and  devise  my  said  plantation  to  the  children  of  my  sister,  R.  B.;  it  to  be 
sold  and  the  proceeds  divided  between  tbem,  share  and  share  alike;  and 
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if  any  of  my  stud  niec<«  or  nephews,  the  children  of  my  said  Bister  R., 
should  be  deceased,  leaving  children,  their  shares  respeotiyely  to  go  to  said 
children."  The  fact  that  the  devise  over  is  on  an  indefinite  foilnre  of 
issue  will  not  prevent  the  devise  from  creating  an  estate-tail;  and  the 
b'mitation  to  the  issue  in  fee-simple  goes  for  nothing,  as  being  inconsistent 
with  the  lineal  descent  with  which  the  estate  starts. 

Es FATS-TAIL  UAS  BUT  Okb  Life*s  DtTBATiON  if  the  donee  dies  without 
leaving  issue  at  his  death,  bat  it  is  not  shortened  by  tlie  fact  of  there 
being  a  limitation  over  on  that  condition. 

Fie  is  Converted  by  Implication  into  Entail  by  limitation  over  on 
indefinite  failure  of  issue;  but  if,  instead,  the  limitation  over  be  on  do* 
fault  of  issue  at  death  of  the  first  taker,  no  such  implication  arises,  and 
the  limitation  over  merely  reduces  the  fee  to  a  conditional  one. 

Dkbt.  The  plaintifffl,  Bichard  B.  Taylor  and  his  wife,  Ann 
B.  Taylor,  had  agreed  to  convey  to  defendant  the  certain  prop- 
erty mentioned  in  the  devise  following,  and  in  pursuance  of  the 
agreement  tendered  a  deed  in  due  form,  demanding  the  purehaso 
price.  This  amicable  action  was  then  brought  for  the  purchase 
price,  so  as  to  determine  the  title  to  the  property  and  what  estate 
had  passed  to  the  plaintiffs  under  the  devise,  which  was  in  the 
following  words:  '*  I  give  and  bequeath  all  my  messuage,  plan- 
tation, or  tract  of  land,  situate  in  the  township  of  Pennsbuiy, 
to  my  granddaughter,  Ann  B.  Taylor,  for  and  during  her  life, 
provided  she  shall  not  leave  issue  at  her  death;  but  if  she  shall 
leave  lawful  issue  at  her  decease,  then  it  is  my  will  that  my 
plantation  shall  go  in  fee-simple  to  her  heirs  forever.  In  case 
my  said  granddaughter,  Ann  B.  Taylor,  should  not  leave  issue 
at  her  death,  I  give  and  devise  my  said  plantation  to  the  chil- 
dren of  my  sister,  Bebecca  Baker;  it  is  to  be  sold,  and  the  pro- 
ceeds divided  between  them,  share  and  share  alike;  and  if  any 
of  my  said  nieces  or  nephews,  the  children  of  my  said  sister 
Bebecca,  should  be  deceased,  leaving  children,  their  shares 
respectively  to  go  to  said  children."  The  said  Bichard  B.  Tay- 
lor and  wife  have  one  child  living.  The  remaininii^  foots  are 
stated  in  the  opinion. 

Futhey,  for  the  plaintiff  in  error. 
Darlington,  for  the  defendant  in  error. 

By  Court,  Lowbib,  J.  All  social  progress  implies  some 
changes  in  customs  and  institutions,  and  these  always  involve 
some  degree  of  confusion. 

Social  development  is  a  continual  changing  of  the  spirit  of 
the  social  system,  and  if  it  is  not  closely  observed,  and  intelli- 
gently followed  by  corresponding  and  harmonious  forms  and 
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institutionSy  sodeiy  finds  iiBelf  embarrassed  by  the  oonfiicting 
elements  of  an  inconsistent  system.  Very  commonly,  forms 
and  institutions  remain  unchanged,  at  least  nominally,  until 
long  after  the  principles  which  they  were  intended  to  express 
and  enforce  have  been  essentially  altered.  And  very  commonly 
the  old  system  is  altered  and  amended,  either  by  custom  or  by 
legislation,  in  its  most  pmminent  parts,  without  any  adequate 
attempt  being  made  to  adapt  the  alterations  to  the  minor  por- 
tions of  the  system  which  are  properly  related  to  them;  and  in 
this  way  the  system  becomes  seriously  complicated  in  some  of 
its  parts.  In  no  parts  of  our  legal  system  do  we  meet  with 
greater  confusion  of  ideas,  manifested  in  practice,  than  that 
which  exists  in  relation  to  future  and  contingent  estates  and 
to  estates-tail;  and  it  is  noticed  by  every  writer  who  treats  of 
these  estates. 

It  is  natural  to  expect  greater  confusion  of  thought  on  this 
subject  here  than  in  England,  because  of  the  old  and  compli- 
cate principles  being  applied  here  to  widely  different  systems 
of  real  estates.  In  no  work  has  it  been  so  well  presented  as  in 
Mr.  Smith's  treatise  on  executory  interests,  which  contains  a 
very  thorough,  systematic,  and  accurate  yiew  of  the  whole  sub- 
ject, in  its  English  aspect,  and  ought  to  be  referred  to  in  the 
study  of  all  its  different  questions. 

Very  naturally,  the  rule  in  SheUetfB  Case  has  shared  in  these 
embarrassments.  Its  application  becomes  quite  complicated 
with  us,  because  of  its  having  been  at  first  accepted  in  its  Eng- 
lish form,  and  not  in  its  principle;  and  thus  it  became  an  in- 
congruous element  in  our  differing  system  of  descents.  It  was  a 
l(^cal  consequence  under  the  English  law  of  inheritances  that 
an  estate-tail  general  should  descend  to  the  eldest  son.  But 
with  us  it  would,  in  logical  consequence  from  our  law  of  de- 
scents, have  passed  to  idl  lineal  descendaots,  according  to  our 
law  of  equality  among  children.  Not  being  thus  treated,  it 
necessarily  becomes  an  element  of  disorder  and  confusion. 
Along  with  devises  and  conveyances  to  a  person  and  his  heirs 
generally,  or  his  lineal  heirs  in  the  male  or  female  line,  this 
special  kind  of  estates  and  assurances  was  fully  confirmed  by 
the  statute  de  donis  condilionaHbiLa. 

If  the  grant  was  to  a  man  and  his  heirs  generally ,  it  descended 
to  his  lineal  and  collateral  heirs  according  to  the  laws  of  inheri- 
tance generally.  If  to  a  man  and  his  lineal  heirs,  general  or 
special,  it  descended  in  the  general  or  special  line  indicated; 
those  who  were  to  take  under  it  being  ascertained  by  the  rules 
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of  lineal  deaoents.  It  ynsa  to  tLeae  institoiions  that  the  rola  in 
Shelley' B  Case  was  applied;  and  it  is  vexy  simple  and  Texy  just 
in  its  principle,  howeyer  di£5oalt  it  may  sometimeB  be  in  its 
application. 

In  its  principle,  it  is  very  like  to  the  role  of  the  statute  of 
uses  and  of  our  equity,  that  disr^iards  the  mere  form  of  a  title 
to  land,  and  eren  some  of  its  minor  incidents,  and  treats  it  as 
being  really  his  to  .whom  it  substantially  belongs,  though  the 
form  and  intention  be  otherwise.  That  we  may  discuss  the  rule 
in  Shelley'a  Case  with  8u£Eicient  clearness  for  the  present  case, 
and  for  general  purposes,  and  obtain  a  perfectly  distinct  com* 
prehension  of  the  idea  which  it  expresses,  we  may  present  it  in 
its  simplest  form;  and  as  it  most  frequently  refers  to  devises, 
we  shall  speak  only  of  this  kind  of  conveyance.  And  as  the 
rule  has  a  double  aspect,  we  may  divide  it  into  two.  Then  the 
first  one  may  be  thus  expressed:  a  devise  to  one  for  life,  with 
remainder  to  his  heirs,  creates  a  fee-simple.  The  law  so  treats 
it,  because  it  is  substantially  so,  and  sets  aside  the  apparent 
intention  to  make  two  estates  out  of  it.  And  the  second  one 
may  be  thus  expressed:  a  devise  to  one  for  life,  with  remainder 
to  the  heirs  general  or  special  of  his  body,  creates  a  fee-tail, 
general  or  special.  It  is  substantiaUy  a  fee-tail,  and  so  the  law 
treats  it,  notwithstanding  the  form  in  which  the  devise  is  ex- 
pressed: Smith  on  Executory  Interests,  sees.  428,  458,  479; 
Williams  on  Real  Prop.  192-195. 

The  words  **  heirs"  and  "  heirs  of  the  body,''  most  frequently 
express  the  relation  in  which  the  second  takers  must  stand  to  the 
first,  in  order  to  come  within  the  rule.  But  the  presence  or 
absence  of  these  words  is  not  conclusive  either  way,  for  any' 
other  words,  such  as  **  next  of  kin,"  "  sons,"  **  daughters," 
"  issue,"  "  children,"  **  descendants,"  will  answer  quite  as  well, 
if  they  appear  to  be  equivalent;  and  the  most  appropriate  words 
will  not  answer,  if  used  in  a  special  and  inappropriate  sense. 

Any  form  of  words  sufficient  to  Aow  that  the  remainder  is  to 
go  to  those  whom  the  law  points  out  as  the  general  or  lineal 
heirs  of  the  first  taker  vnll  be  sufficient,  unless  it  be  perfectly 
clear  that  such  heirs  are  selected  on  their  own  account,  and  not 
simply  as  heirs  of  the  first  taker:  1  Bro.  0.  0.  219. 

These  propositions  combined  express  the  one  principle  of 
law,  that  a  devise  to  one  for  life,  with  remainder  to  his  heirs, 
general  or  lineal  (in  substance,  even  though  not  in  form),  such 
heirs  shall  be  ascertained  by  the  laws  of  inheritance,  general  ot 
lineal,  and  shall  be  treated  as  taking  by  duscent  from  the  devisee. 
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and  not  hj  purehase  from  the  deTisor.  This  being  the  general 
law  of  such  caaeB,  it  becomea  entitled  to  the  presumption  that 
it  is  light,  and  therefore  to  the  aid  of  the  presumption,  that 
cases  foiling  apparently  within  the  reason  of  the  role  are  in- 
tended to  be  governed  by  it.  And  surely,  the  law  may  very  weU 
allow  a  devisee  to  reject  all  limitations  upon  the  relation  of 
ancestor  and  heir,  except  such  as  the  law  itself  declares. 

If,  therefore,  the  remainder  is  to  persons  standing  in  the  re- 
lation of  general  or  special  heirs  of  the  tenant  for  life,  the  law 
presumes  that  they  are  to  take  as  heirs,  unless  it  unequivocally 
appears  that  individuals  other  than  persons  who  are  to  take 
simply  as  heirs  are  intended:  Smith  on  Executory  Interests,  sec. 
479;  Feame,  188;  Burrin  v.  CharUon,  1  Man.  k  Or.  429;  J(me% 
T.  Morgan,  1  Bro.  0.  0. 219;  Lessees  of  FmdUiy  v.  Riddle,  3  Binn. 
1G3,  164  [5  Am.  Dec.  855].  We  need  not  refer  to  the  mere 
feudal  reasons  that  were  involved  in  the  origin  of  the  rule,  for 
they  have  passed  away. 

The  rule  regards  such  devises,  not  according  to  their  acci- 
dental, but  according  to  their  substantial,  character,  and  thus 
erects  a  general  principle  of  interpretation  for  all  such  grants, 
and  saves  them  from  the  mere  arbitrariness  that  would  neces- 
sarily result  from  supposing  that  every  such  grant  has  a  purpose 
peculiar  to  itself.  There  is  another  reason,  somewhat  more 
specific,  and  which  appears  especially  in  cases  where  the  subse- 
quent takers  are  described  as  lineal  descendants  of  the  prior 
one.  In  almost  all  such  cases  the  sons,  daughters,  children,  or 
issue  that  are  to  take  are  to  be  ascertained  at  the  death  of  the 
first  taker.  If,  therefore,  the  devise  be  to  A  for  life,  with  re- 
ibainder  to  his  eldest  son  and  his  heirs  general  or  special,  or  to 
his  children  and  their  heirs,  etc.,  then  it  must  be  treated  in  one 
of  these  two  modes.  The  eldest  son  or  the  children  must  take 
either  as  purchaser  from  the  devisor,  or  as  heirs  of  their  ancestor. 
But  generally  they  are  not  living  at  the  time  of  the  devise,  and 
are  left  to  be  ascertained  at  the  death  of  the  ancestor,  and  not 
until  then  can  the  grant  take  effect  in  their  favor.  If,  therefore, 
the  eldest  son  or  the  children  are  to  take  as  purchasers,  and 
should  die  before  their  parent,  they  would  take  nothing,  and  of 
consequence  no  children  or  grandchildren  of  theirs  could  take 
under  such  a  devise,  for  no  one  can  take  as  heir  that  which  his 
ancestor  never  owned. 

Going  on  this  hypothesis,  a  devise  over  may  take  effect  even 
while  many  of  the  descendants  of  him  who  was  intended  to  be 
the  first  taker  are  still  living;  yet  it  is  very  certain  that,  as  a 
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general  rule,  it  is  intended  in  such  devises  that  they  shall  be 
for  the  benefit  of  all  the  issue  of  the  first  taker  indefinitely,  and 
shall  not  go  to  others  so  long  as  any  of  them  survive.  If  we 
treat  the  descendants  of  the  first  taker  as  deriving  title  by  de- 
scent from  him,  and  not  by  gift  from  the  devisor,  then  this  pur- 
pose is  effected,  and  without  it,  it  could  not  be:  Smith  on  Exec- 
utory Interests,  sees.  434, 435;  Doe  ex  dem.  Candler  v.  Smiih,  7 
T.  R.  631;  Bennett  v.  Earl  of  TanbervUle,  19  Ves.  178;  Baggett 
V.  Fries,  11  East,  674. 

The  law  first  ascertains,  as  matter  of  mere  interpretation,  that 
persons  in  a  certain  line  or  lines  of  descent  from  one  person  are 
to  be  preferred  to  all  persons  that  are  collateral  to  those  lines, 
and  then,  in  order  to  effectuate  this  intent,  it  starts  the  title 
with  and  the  descent  from  him,  if  he  had  such  connection  with 
the  estate  as  to  enable  this  to  be  done. 

This  may  very  often  defeat  the  specific  form  in  which  a  devise 
is  worded,  but  it  meets  and  answers  its  paramount  intent  in  its 
definition  of  the  objects  of  the  testator's  bounty,  though  it  at 
the  same  time  allows  those  to  whom  the  title  passes  to  defeat 
his  ulterior  purposes  by  selling  the  property.  In  some  instances 
the  subsequent  takers  are  described  as  issue,  and  then  the  lit- 
eral interpretation  would  be  that  all  descendants,  children, 
grandchildren,  etc.,  living  at  the  death  of  their  ancestor,  should 
take  together  and  equally;  which,  as  an  interpretation  of  inten- 
tion, would  be  much  less  probable  than  that  to  which  the  laws 
of  lineal  descent  direct  us.  And  in  many  cases  the  word  **  is- 
sue "  is  unaccompanied  by  superadded  words  of  inheritance,  and 
if  regarded  as  a  word  of  purchase,  the  result  (until  lately)  would 
have  been  a  mere  life  estate;  but  that  word  may  be  used  as  one 
of  inheritance;  and  when  it  is  so  used,  the  children  inherit  fees, 
either  general  or  special. 

Again:  an  estate-tail — that  is,  an  estate  that  is  to  i>ass  by  lin- 
eal descent,  according  to  the  laws  and  customs  of  the  country — 
is  the  very  form  of  transmission  of  property  to  which  persona 
are  naturally  most  favorable;  and  therefore  we  naturally  incline 
to  expect  this  law  of  descent  to  be  provided  for  when  the  do- 
visor  thinks  of  anything  beyond  the  laws  of  descent  of  a  fee- 
simple.  Now,  plain  as  is  the  principle  intended  to  be  expressed 
by  the  rule,  it  has  not  been  found  simple  in  its  application,  even 
in  England,  where  it  was  better  adapted  in  its  form  to  their 
rules  of  real  property  than  it  is  here.  And  it  can  hardily  be  ex- 
pected to  be  of  easier  application  here,  where,  as  at  first  ad- 
mitted, it  was  really  a  heterogeneous  element  of  our  law. 
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BeceiTing  it  in  the  EngliBh  seiiBe  of  it,  in  its  application  to 
estatea-taily  and  considering  tlie  eldest  son  as  the  heir  to  an  es- 
tate-tail general,  we  in  fact  retersed  the  order  of  our  law.  Ac- 
cording to  it  an  estate-tail  general  would  haTe  descended  to  all 
the  children,  just  as  in  England  it  would  pass  to  the  youngest 
son  if  it  was  borough  English  land,  or  to  all  the  sons  equally 
b  tail  if  it  was  gaveUdnd  land:  Doe  ex  dem.  BosnaU  y.  Harvvy,  4 
Bam.  Jb  Oress.  610;  May  t.  HUUm,  Dyer,  133,  pi.  5;  and  Anon-  • 
ymou8.  Id.  179,  pi.  46;  Boe  ▼.  Aisirana,  2  W.  Black.  1228;  or  to 
all  the  daughters  equally  if  it  was  a  devise  in  tail  female. 

It  could  only  be  a  special  tail  male  that  could  in  strict  sys- 
tematic propriety  descend  with  us  to  the  eldest  son.  On  the 
branch  of  the  nde  making  a  deyise  to  one  for  life,  and  remain- 
der to  his  heirs  generally  a  fee-simple,  we  never  thought  of  look- 
ing away  from  our  law  of  descents  in  order  to  fi^d  the  heir. 

If  it  was  an  error  to  admit  the  eldest  son  as  the  heir  to  an  es- 
tate-tail general,  under  our  law,  it  was  perhaps  an  inevitable 
one,  for,  inheritiug  all  our  forms  of  wills  and  conveyances,  and 
of  legal  practice,  from  England,  we  could  not,  if  we  would,  at 
once  build  up  a  perfectly  consistent  system  of  legal  principles, 
founded  on  our  new  circumstances. 

Besides  this,  our  early  practice  was  very  probably  a  proper 
expression  of  the  intention  of  such  devises,  for  the  law  of  equal- 
ity among  children  could  not  very  soon  change  the  long-estab- 
lished custom  of  giving  a  substantial  preference  to  the  eldest 
son.  It  continued  to  exist  even  in  our  statutes  for  a  hundred 
years  so  far  as  to  give  the  eldest  son  a  double  share,  and  many 
of  our  early  decisions  are  upon  wills  nfttde  before  the  rule  of 
entire  equality  was  instituted.  In  former  times  it  was  not  gen- 
erally regarded  as  wrong  for  the  eldest  son  to  inherit  the  whole 
real  estate  of  lus  parent,  subject  to  such  chaiges  as  the  parent 
thought  proper  to  impose  upon  it.  But  now  it  is  entirely  dif- 
ferent, since  law  and  custom  have  introduced  entirely  different 
expectations. 

Now,  therefore,  we  never  suppose  that  a  devise  in  form  to 
create  an  estate-tail  was  really  intended  to  pass  the  land  to  the 
eldest  son,  and  such  an  interpretation  could  not  possibly  be  en- 
dured, were  it  not  for  the  facility  with  which  such  estates  may 
be  changed  into  fees-simple;  and  I  have  known  several  instances 
in  which  eldest  sons  were  too  honorable  to  claim  an  estate  thus 
descending  to  them. 

Ihe  feeling  of  the  hardship  of  such  an  interpretation  has  un- 
doubtedly been  the  cause  of  some  of  the  confusion  to  be  found 
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in  the  application  of  the  rule  to  cases  wheie  tne  ancestor  had 
died  without  barring  the  entail.  Now,  without  deciding,  we 
▼enture  the  suggestion  that  since  the  laws  of  intestates  and  of 
wills,  of  1838,  an  estate-tail  must  descend  according  to  our  law 
of  lineal  descents,  and  not  according  to  the  old  English  common 
law;  and  the  following  reasons  present  themsdves  in  support  of 
the  suggestion: 

1.  The  reason  why  estates-tail  descended  to  the  eldest  son, 
under  our  old  law  of  descent,  was  because  the  descent  of  such 
estates  was  not  provided  for  under  our  old  statutes,  and  there- 
fore the  old  common  law  alone  furnished  the  rule  for  them:  SaW' 
der  y.  M(yrning-Star^  1  Yeates,  816. 

Our  old  statutes  of  descent  proyided  only  for  the  descent  of 
land  which  the  decedent  could  dispose  of  by  deed  or  will,  and 
estates-tail  did  not  then  fall  within  that  catc^ry.  But  the  act 
of  1790  changed  this,  and  allowed  estates-tail  to  be  sold  and 
convejed  by  deed  in  a  very  simple  form.  Therefore  the  new 
law  of  intestates,  of  1883,  expressly  includes  such  estates,  be- 
cause it  declares  the*  line  of  descent  of  all  land  which  the  dece- 
dent might  have  sold  in  his  life-time  or  disposed  of  by  will. 

2.  Our  statute  of  wills,  passed  on  the  same  day  with  the 
intestate  law,  and  one  of  its  supplements  (sixth  of  May,  1844), 
provides  for  a  lineal  descent,  in  order  to  prevent  a  devise  to  a 
child,  or  to  a  brother  or  sister,  if  there  is  no  child,  from  lapsing 
by  the  death  of  the  devisee  in  the  life-time  of  the  testator;  and 
in  such  case  the  descent  goes  according  to  our  law  of  lineal 
descents,  on  the  supposition  that  such  is  the  testator's  intention, 
that  is,  on  the  principle  of  entailment  until  it  vests. 

It  may  also  be  worthy  of  notice  that  the  decisions  in  relation 
to  contingent  remainders  tend  in  the  same  direction,  in  order  to 
keep  them  from  falling  by  the  particular  estate  enduring  beyond 
the  life  of  the  remainderman. 

8.  The  judicial  adoption  of  the  English  law  of  primogeniture 
in  estates-tail  has  entirely  ceased  to  have  any  support  in  our 
laws  and  customs,  and  is  now  plainly  incompatible  with  them 
all.  Therefore  we  can  no  longer  presume,  from  general  words 
of  entailment,  that  a  lineal  descent  according  to  the  English  law 
is  intended. 

4.  This  principle  would  make  our  law  on  this  subject  per- 
fectly simple  and  homogeneous,  and  we  might  hope  to  have  wills 
of  this  character  easily  interpreted  by  the  parties  or  their  coun- 
sel,  without  the  necessity  that  now  exists  of  always  resorting  to 
the  courts  for  an  authoritative  interpretation  of  them  before 
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making  or  aooepting  a  tide  under  them.  It  may  be  thought 
that  since  the  act  of  1855,  oonveriing  entails  thereafter  created 
into  fees-flimpley  this  principle  can  be  of  Teiy  little  use.  But 
this  estimate  of  it  may  change  when  it  is  considered  that  for  a 
Teiy  long  time  to  come  the  old  forms  of  wills  and  conveyances 
will  continue  to  be  used,  and  will  require  interpretation,  and 
that  most  of  the  wills  inyolving  these  questions,  written  since 
1833,  yet  remain  to  be  interpreted. 

And  under  this  principle  tiie  rule  of  interpretation  that  favors 
the  heir  in  doubtful  cases  would  be  differently  applied,  even  to 
the  same  language,  depending  upon  the  question  of  the  form  of 
the  lineal  descent.  We  incline  in  &vor  of  an  estate-tail,  if  it  is 
to  descend  to  all  the  children  equally,  because  that  is  in  exact 
accordance  with  our  laws  of  lineal  descent,  and  with  our  cus- 
tomary modes  of  thinking. 

We  may  now  resume  the  consideration  of  the  spedal  case  be- 
fore us,  and  ascertain  the  influence  which  the  act  of  1856  has 
upon  it.  The  purpose  of  that  act  is  to  convert  words  of  entail- 
ment in  estates  thereafter  created  into  words  of  general  inheri- 
tance in  fee.    It  repeals  the  statute  de  donis  condiHonalUms. 

Though  this  will  was  written  before  the  act  was  passed,  yet  it 
did  not  take  effect  by  the  testator's  death  until  some  months 
afterwards.  It  was  therefore  created  after  the  law,  and  must  be 
governed  by  it. 

A  will,  so  &r  as  its  form  is  concerned,  would  hardly  be  con- 
demned if  it  conformed  to  the  law  under  which  it  was  written. 
And  interpretation  must,  of  course,  read  it  as  of  the  .time  when 
it  was  written;  but  a  law  wotdd  and  does  apply  to  the  will,  irre- 
spective of  intention,  and  takes  hold  of  it  only  when  it  goes  into 
e&ct.  Then  the  question  arises,  Wotdd  this  will  create  an 
estate-tail  independentiy  of  the  act  of  1855  f 

We  may  translate  the  clause  in  question  into  some  approxi- 
mation to  the  usual  language  of  such  devises,  thus:  I  give  my 
plantation  to  Ann  for  life,  with  remainder  to  the  heirs  of  hei 
body  in  fee-simple  forever  (or,  and  their  heirs  and  assigns  for 
ever),  but  if  she  die  without  leaving  issue  living  at  her  death, 
then  I  give  the  same  to  my  sister's  children.  We  have  used  the 
term  ''heirs  of  the  body"  where  the  testatrix  used  only  the 
word  "  heirs,''  because  her  use  of  the  word  **  issue,"  as  a  syno- 
nym, shows  this  to  be  her  meaning.  She  means  that  it  shall  go 
to  Ann's  lineal  heirs,  if  she  has  any,  and  if  no),  then  over.  It 
is  very  evident  that  they  are  to  take  the  remainder,  not  as  per- 
sons selected  out  of  the  number  of  her  lineal  descendants,  but 
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M  the  lineal  deaoendants  of  eveiy  degree  from  the  first  taker, 
and  according  to  our  law  of  descents,  and  therefore,  under  the 
rule  in  SheUej/s  Case^  they  take  an  estate-tail:  Feame,  188. 

It  is  for  Ann  "  and  her  children  after  her: "  Lessee  of  Haines 
V.  Wiimer,  2  Teates,  405;  Parson  v.  Leferis,  3  Rawle,  73.  It  is 
supposed  that  it  is  not  an  estate-tail,  because  the  devise  over  is 
on  a  definite  failure  of  issue;  that  is,  in  default  of  issue  living 
at  the  death  of  the  first  taker.  But  the  contingency  on  which 
a  remainder  depends  does  not  properly  enter  into  the  definition 
of  the  precedent  estate,  though  it  often  happens  that  their  defini- 
tions run  into  each  other. 

The  element  of  issue  living  at  the  death  was  in  the  cases  of 
Carter  v.  McMichael,  10  Serg.  &  B.  429,  and  Maurer  v.  MdrshaU, 
16  Pa.  St.  877;  and  yet  the  devises  were  entailments.  It  is  also 
to  be  found  in  many  other  cases  of  entailment:  Droadhurst  v. 
Morris f  2  Bam.  &  Adol.  1;  Ireson  v.  Pearman,  3  Bam.  &  Cress. 
799;  Doe  v.  Ooldsmiih,  7  Taunt.  209;  Wright  v.  Pearson,  I  Eden, 
119;  University  v.  Clifton,  Id.  473;  Bimington  v.  Cannon,  12  0. 
B.  18;  Doe  dent.  Cannon  v.  BucasUe,  8  Id.  876;  Oeorge  v.  Mor^ 
gan,  16  Pa.  St.  95. 

The  limitation  to  the  issue  in  fee-simple  forever  goes  for 
nothing,  as  being  inconsistent  with  the  lineal  descent  with  which 
the  estate  starts.  Words  of  that  kind  are  very  often  rejected  as 
incompatible  with  the  character  of  the  descent,  just  as  in  Eng- 
land words  indicating  that  the  property  was  to  be  divided  among 
the  heirs  are  rejected  as  contrary  to  ttie  usual  character  of  the 
descents  with  them:  Doe  v.  Ooldsmiih,  7  Taunt.  209;  Doe  dem. 
Cannon  v.  RucasOe,  8  0.  B.  876;  Doe  v.  Cooper,  1  East,  229; 
Doe  ex  dem.  Foquett  v.  Worsley,  Id.  424;  Pierson  v.  Vichers,  5  Id. 
648;  Doe  ex  dem.  Candler  t.  Smith,  IT.  R.  531;  BenneU  v.  Earl 
of  TankervUle,  19  Ves.  170:  Jesson  v.  Wright,  2  Bligh,  1. 

Such  words  are  not  inconsistent  with  our  law  of  lineal  de- 
scents, and  they  are  found  in  the  case  of  Maurer  v.  Marshall,  supra, 
an  estate-tail  under  a  will  since  the  act  of  1833.  An  estate-tail  has 
but  one  life's  duration,  if  the  donee  dies  without  leaving  issue 
at  his  death;  but  it  is  not  shortened  by  the  fact  of  there  being  a 
limitation  over  on  that  condition.  A  fee  is  converted  by  impli- 
cation into  an  entail  by  a  subsequent  limitation  over  on  an  in- 
definite failure  of  issue.  But  if  the  limitation  over  be  on  default 
of  issue  at  death,  no  such  implication  can  arise,  and  the  limits  • 
tion  over  merely  reduces  the  fee  to  a  conditional  one:  Smith  on 
Executory  Interests,  sees.  128,  584,  G49;  Doe  ex  dem.  Bamfietd  v. 
WeUon,  2  Bos.  &  Pul.  324;  Lessee  of  Willis  v.  Bucher,  2  Binn.  455; 
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Hoge  T.  Edge,  1  Serg.  &  B.  144;  Sheett^a  Witt,  3  Id.  487,  note; 
EichelbergerY.  Bamitz,  9  Watts,  460;  Stewart  v.  Kenoioer,  7  Watts 
&  S.  288.  The  actual  form  of  this  deyise  is  for  life,  if  Ann  shall 
not  have  issue.  It  is  not  without  example:  Shaw  y.  Weigh,  2 
Stra.  798;  Paason  v.  LefferU,  3  Bawle,  59;  but  it  is  a  mere  reversal 
of  the  mode  in  which  the  thought  is  usually  expressed  and  the 
substantial  thought  remaining  the  same,  it  *does  not  affect  the 
question.  There  is  a  limitation  to  the  issue  in  fee;  but  this  does 
not  affect  the  question.  So  there  was  in  EUeman  v.  Bouslaugh^ 
13  Pa.  St.  344  [53  Am.  Dec.  474];  and  in  numerous  other  cases, 
where  estates-iail  were  held  to  have  been  created:  Oeorge  y.AIoT' 
gan,  16  Id.  95;  Alpasa  v.  Wathins,  8  T.  B.  518;  Ooodright  dem. 
Lisle  v.  PuUin,  2  Stra.  729;  Wright  v.  Pearson,  1  Eden,  119; 
University  v.  Clifton,  id.  424;  Measure  v.  Oee,  5  Bam.  &  Aid. 
910;  Frank  v.  Stovin,  3  East,  648;  Lewis  ex  dem.  Osmond  v.  WaJU 
ters,  6  Id.  336. 

We  are  of  opinion  that  this  cause  was  rightly  decided  in  the 
common  pleas. 

Judgment  a£5rmed.  ^^_^ 


Will  Made  buorc  Pasbaob  of  Law,  where  teetetor  diet  after 
meot  of  law,  is  affected  by  each  law:  Orile^  v.  ChamberltOn,  80  F»l  St.  19%^ 
dting  the  principal  caae. 

Devise  Similar  to  That  in  Pbdioipal  Case  Considebsd  and  held  It 
pais  eaUte-tail:  PoUt^s  Appeal,  30  Pa.  St.  172. 

Devise  to  One  fob  Life,  with  Remainder  to  Heirs  or  Heirs  of  Boot, 
gives  fee-dmple  or  lee-tail  in  land:  Bttth's  Appeal,  33  Fa.  St  87;  MeKee  v. 
MteKhOey,  Id.  03;  ThornUm  v.  Krtppe,  37  Id.  302;  Mailaek  v.  Boberts,  54  Id. 
150^  all  citing  the  principal  caae. 

That  Bbtatbs-tail  are  Embraced  in  Pennsylvania  Act  of  1833  is 
denied,  and  the  portion  of  the  opinion  in  the  principal  case  in  regard  thereto 
held  to  be  merely  a  soggeetion  or  dictum  and  wrong,  in  Oulkrie*8  Appeal,  37 
P^  St.  17;  OaUe  v.  jDoiift,  40  Id.  220;  Tayhr  v.  Taylor,  63  Id.  486;  but 
Lowrie^  J.,  who  delivered  the  opinion  in  the  principal  case,  in  a  dieaenting 
opinion  to  JUinkart  v.  LatUz,  87  Id.  488,  reaffirms  his  former  opinion  that 
anch  estates  are  embraced  within  the  provisions  of  the  act,  and  descend  to 
the  hein  generally,  and  not  to  the  eldest  son. 


Beaupland  v.  MoKeen. 

[28  PsmnTLTAjciA  Statb,  194.] 
Pabtt  19  Estopped  to  Dent  Right  in  Existence  of  Which  He  In- 
duced Purchaser  to  Confide,  and  on  faith  of  which  he  purchased, 
and  a  snbeeqnent  purchase  by  the  former  and  assertion  of  a  better  title 
to  the  land  is  void  where  he  enoooraged  the  vendee  to  boy  the  land,  acted 
as  his  agent  in  the  purchase,  adjusted  the  lincfs,  paid  the  taxes,  and 
received  a  commission  on  the  purchase  money. 
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Omesioir  to  Aasxsa  Bight  will  Estop  Party  ohlt  whkbji  Silenoi 
Amountb  io  Fbaub;  bat  as  to  aote  done,  a  different  nde  applies,  and  a 
party  may  be  estopped  withont  frand,  on  the  principle  that  between  two 
innocent  persons  he  whose  acts  occasioned  the  loss  most  suffer. 

DlFBNSB  OV  FaILUBB  OF  TiTLB  TO  PaTMSMT  OF  PURCHASE  PRICE  OF  LaHL 

is  extinguished  If  the  party  attempting  to  set  up  an  adverse  title  is,  bj 
his  acts  toward  the  vendee  at  such  sale,  estopped  from  setting  up  snob 
title. 

Poeasssioir  Taxbit  bt  Owmxh  of  Junior  Survet  of  Iktsrferbmce  with 
older  and  nnoconpied  snrvey,  by  erecting  improvements  upon  and  dear* 
ing  and  cultivating  his  land  outside  the  lines  of  the  interference,  and 
using  the  balance  of  it,  including  the  interference,  as  owners  usually  do 
their  adjacent  timber-lands,  by  taking  fire-wood,  fence-rails,  or  timber  for 
the  use  of  a  saw-mill  for  a  period  of  twenty-one  years,  will  be  such  pos- 
session as  would  give  title  under  the  statute  of  limitetions  to  the  part 
within  the  lines  of  such  interference.  But  simply  occasional  entries 
upon  the  interference  for  lumbering  purposes  will  not  constitote  such  a 
possession. 

Measure  of  Damages  fob  Failube  ob  Defect  of  Titlb  to  psrt  of  land 
conveyed  is  the  relative  value  which  the  part  taken  away  bears  to  the 
whole,  as  fixed  by  the  price  agreed  upon  for  the  whole,  subject,  however, 
to  proof  by  the  parties  that  the  part  lost  was  of  greater  or  leas  value 
from  particular  advantages  or  disadvantages.  But  the  expense  of  im> 
provemente  cannot  be  considered  in  estimating  sooh  damage. 

AonoH  to  recoyer  purchase  price  of  land.  The  opinion  states 
the  facts. 

Brown  and  Ihrie,  for  the  plaintiffs  in  error. 

Porter  and  Chreen^  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  We  have  gone  further  in  Pennsyl- 
yania  in  relieving  purchasers  of  real  estate  from  payment  of 
purchase  money,  on  the  ground  of  defects  and  incumbrances, 
than  courts  of  justice  have  gone  in  any  other  state  or  country 
where  the  common  law  obtains.  We  administer  not  only  all 
equitable  relief  whilst  the  contract  remains  euecatory,  but  after 
it  has  been  executed  by  a  deed  made  and  delivered,  we  give  the 
piurchaser,  besides  the  full  benefit  of  any  covenants  his  deed 
may  contain,  the  right  to  defend  himself  from  payment  of  the 
purchase  money,  however  solemn  the  instrument  by  which  it  is 
secured,  if  he  can  show  a  clear  outstanding  defect  or  incum- 
brance,  unless  he  expressly  assumed  the  risk  of  it. 

In  England,  and  in  most  of  the  states  around  us,  the  equi- 
toble  right  of  the  purchaser  to  detain  unpaid  purchase  money 
depends  on  the  covenants  in  his  deed.  He  is  not  compelled  to 
pay  that  which  he  would  be  entitled  to  recover  back  in  damages 
by  an  action  at  law;  but  as  his  equity  springs  from  breach  of 
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A  legal  ooTenant,  he  has  no  title  to  relief  where  there  is  no  oot- 
enanty  or  a  covenant  but  no  breach. 

But  irith  us  the  failure  of  consideration  is  the  ground  of  re- 
lief, and  neither  corenants  nor  eviction  are  essential  to  it.  In 
England,  eviction  is  an  indispensable  ingredient  of  a  claim  for 
relief  against  payment  of  purchase  money.  Here  it  is  sufficient 
that  eviction  may  take  place. 

This  is  a  veiy  delicate  ground  on  which  to  administer  justice 
to  vendors  and  vendees,  for  in  determining  the  possibility  of  an 
eriotion,  we  have  not  before  us  the  paramount  claimant  on  whose 
will  And  rights  the  liability  to  eviction  depends.  Possibly  he 
has  no  rights,  as  would  appear  the  moment  he  attempted  to 
usm  ft  them,  or  if  he  have  rights,  it  is  possible  he  may  never  at- 
ten  pt  to  assert  them;  and  in  either  case  it  would  be  against  con- 
sei^ce  and  equity  to  allow  the  purchaser  to  keep  the  land  on 
w'ich  so  unsubstantial  a  cloud  rests,  and  the  price  also  which 
he  agreed  to  pay  to  the  parij  who  put  him  into  possession. 

Not  intending,  however,  to  question  any  of  the  well-settled 
rules  of  law  which  prevail  with  us,  it  is  sufficient  for  present 
purposes  to  say  that  this  case  lies  fax  beyond  any  extent  to 
which  we  have  carried  the  doctrine  of  equitable  relief  against 
payment  of  purchase  money. 

W^t  is  this  case  in  its  general  outlinesf  A  weU-paid  agent 
of  the  plaintiff  buys  him  a  body  of  timber-lands  in  Luzerne 
county.  He  employs  surveyors  to  define  and  settle  the  lines, 
and  assists  in  person  in  the  work.  Having  completed  the  pur- 
chase for  lus  principal,  settled  lines,  paid  taxes,  and  exercised 
other  acts  of  agency  and  ownership  over  the  lands,  he  advertises 
them  for  sale,  and  proclaims  to  the  world,  "  titles  indisputable, 
and  possession  given  immediately  if  required." 

Within  three  months  after  thus  offering  the  lands  to  the  pub- 
lic, the  defendants  bought  them  of  the  plaintiff  for  twenty-seven 
thousand  two  hundred  and  fifty  dollars,  took  possession  of 
them,  and  paid  all  the  purchase  money,  except  one  note  for 
eight  thousand  six  hundred  and  twenty-five  dollars,  for  which 
this  suit  was  brought.  And  what  is  tiie  defense  to  this  note? 
Nothing  else  than  that  the  veiy  party  who  acted  as  agent  for 
the  plaintiff,  both  in  buying  and  selling  these  lands,  has  ac- 
quired a  better  title  to  part  of  one  of  the  tracts.  Williams  has 
not,  indeed,  evicted  the  purchasers,  nor  even  threatened  to  dis- 
turb them.  The  tract  which  he  purchased  did  not  belong  to 
this  body  of  lands — ^was  a  younger  survey — and  interferes  only 
to  the  extents  of  one  hundred  and  fifteen  acres  with  one  of  the 
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tracts  Bold  by  the  plaintiff  to  the  defendants.  There  is  not  a 
fact  or  snggestion  on  this  record  to  lead  to  the  suspicion  that 
Williams  or  Pearson  &  Williams  intend  to  take  away  from  the 
defendants,  or  even  to  claim  the  interference. 

Then  why  should  not  the  defendants  pay  ?  Because  they  may 
be  evicted,  and  that,  in  Pennsylyania,  is  a  defense.  Impossible. 
The  title  of  Pearson  &  Williams,  if  the  best  for  the  interference, 
can  never  disturb  McEeen  and  Pursell,  because  they  have 
e8topi)ed  themselves  from  setting  it  up  and  asserting  it.  They 
were  doubtless  in  possession  of  the  Patterson  tract  whilst  act- 
ing as  agents  of  Beaupland;  but  let  it  be  granted  that  they  had 
no  interest  whatever  in  the  tract,  and  that  the  title  to  it  has 
been  acquired  since  their  agency  ceased,  the  question  then  is, 
whether  a  party  who  stands  by  and  encourages  two  several  pur- 
chasers of  the  same  land,  receives  a  commission  on  the  sale, 
surveys  and  adjust  lines,  and  performs  all  necessary  acts  for 
the  protection  of  the  apparent  title,  can  afterward  buy  up  and 
assert  a  better  title  to  part  of  the  land.  Surely  he  cannot  until 
all  distinctions  between  fraud  and  fair  dealing  come  to  be  con- 
founded. He  is  estopped  from  denying  the  right  in  whose  ex- 
istence he  gave  the  purchaser  reason  to  confide:  5  Watts  &  S. 
209. 

The  rule  is  clear  that  mere  silence  will  postpone  only  ^ere 
silence  was  a  fraud,  and  a  fraudulent  concealment  of  title  can- 
not be  imputed  to  one  who  was  ignorant  that  he  had  any  title 
to  conceal,  but  x>ositive  acts  stand  on  a  different  ground.  For 
these  his  title  may  be  postponed  even  without  fraud,  in  accord- 
ance with  an  equitable  principle  of  universal  application,  that 
where  a  loss  must  necessarily  fall  on  one  of  two  innocent  per- 
sons, it  shall  be  borne  by  him  whose  act  occasioned  it:  Per  Gib- 
son, 0.  J.,  in  Boinmon  v.  Justice,  2  Penr.  k  W.  22  [21  Am. 
Deo.  407].  Though  the  ordinary  effect  of  estoppel  is  confined 
to  the  persons  of  those  to  whom  it  attaches,  yet  where  it  arises 
upon  the  conveyance  of  land,  it  operates  upon  the  estate  apart 
from  the  person.  Thus  in  BawlyrCs  Ccae,  4  Go.  52,  where  A, 
having  nothing  in  land,  demised  it  by  indenture  to  B  for  six 
years,  the  lease  was  good  at  the  time  as  against  the  lessor,  but 
when  he  obtained  a  subsequent  term  for  twenty-one  years  in  the 
same  land,  the  term  itself  was  bound  by  the  estoppel,  and  the 
lease  became  good  against  all  parties  to  whom  the  estate  might 
subsequently  come.  So  it  was  held  in  Helps  v.  Hereford,  2  Bam. 
k  Aid.  242,  that  a  fine  levied  by  an  heir  who  had  no  estate  in 
the  land  at  the  time,  either  contingent  or  vested,  bound  the 
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estate  hj  estoppel  upon  its  subsequent  descent  from  the  ancestor. 
And  see  WM  y.  Austin,  7  Man.  &  G.  701,  and  Doe  y.  Oliver, 
and  the  notes  thereto,  in  2  Smith's  Lead.  CSas.,  Am.  ed.,  620. 

These  were  estoppels  arising  from  conyejances,  but  we  haye 
held  that  a  parij  may  be  estopped  as  effectually  by  matter  in  poit 
as  by  matter  of  record,  which  is  a  higher  species  of  eyidence 
than  conyeyances:  JUarHn  y.  Ives,  17  Serg.  k  B.  864;  (7ommoyi- 
wealih  y.  MolU,  10  Pa.  St  527  [51  Am.  Deo.  499]. 

Without  going  further  into  ihe  law  of  estoppel,  and  inyoldng 
only  those  familiar  principles  which  we  haye  often  applied  to 
agreed  or  consentable  lines  between  adjacent  estates,  it  is  bqrond 
question  that,  upon  the  eyidence  of  Pearson  &  Williams's  agency, 
that  which  was  rejected  by  the  court  below  as  well  as  that  which 
was  admitted,  they  and  all  persons  claiming  the  Patterson  tract 
under  them  would  be  estopped  from  extending  its  lines  beyond 
the  boundary  of  the  Edgerton  suryey.  If,  then,  the  Patterson 
suryey  was  tiie  better  title — ^if .  when  MoEeen  and  PurseU  pur- 
chased the  Edgerton  tract,  the  Pine  Forest  Company  might 
haye  taken  away  the  interferenoe  from  them — ^the  moment  that 
title  yested  in  Pearson  k  Williams  it  inured  to  the  benefit  of 
Beaupland,  and  through  him  to  McEeen  and  Pnrsell,  and  thereby 
extinguished  all  defense  to  the  note  in  suit.  Whateyer  hazards 
of  loss  they  were  exposed  to  when  they  made  their  note,  they 
are  exposed  to  none  now,  for  the  parties  who  encouraged  them 
to  inyest  money  in  that  title  haye  bought  in  the  adyersary  title, 
and  are  restrained  by  a  salutary  rule  of  law  from  asserting  it  to 
their  prejudice. 

This  yiew  of  the  case  was  suggested  to  the  court  below  by  the 
second  point  submitted  by  plaintiff's  counsel,  but  the  court 
waiyed  it  with  the  remark  that  Williams's  agency  for  Beaupland 
did  not  affect  the  Patterson  tract  if  that  title  was  complete  be- 
fore the  Patterson  tract  came  into  i>ossession  of  Williams,  and 
they  put  the  cause  to  the  jury  upon  different  grounds. 

The  judgment  must  be  reyersed  not  only  because  the  true 
ground  for  ruling  the  cause  was  repudiated,  but  because  iLto 
eyidence  of  Williams's  agency,  which  was  rejected,  was  compe- 
tent, and  ought  to  haye  been  admitted. 

Had  the  court  admitted  that  eyidence,  and  ruled  the  case  upon 
the  second  point  of  the  plaintiff,  there  would  haye  been  an  end 
of  it;  but,  inasmuch  as  we  cannot  assume  that  the  case  on  re* 
trial  will  present  the  same  aspect  it  exhibits  on  the  present  rec- 
ord, we  must  reyiew  the  points  taken  by  the  court  bolow,  no 
that  the  cause  may,  if  dependent  on  them,  be  properly  tried. 
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The  case  inTolTed  an  interference  of  saxreys.  The  Edgerton 
tract,  for  which  in  part  the  note  was  giyen,  was  the  oldest  snr- 
vey,  and  the  Patterson  traot,  now  owned  by  Pearson  &  Williams, 
and  interfering  with  the  Edgerton  to  the  extent  of  one  hundred 
and  fifteen  acres,  is  the  younger  snrrey.  There  was  an  ancient 
possession  on  the  Patterson  tract  not  within  the  interference, 
but  at  a  well-known  point  on  the  Easton  and  Wilkesbarre  turn- 
pike, called  Bear  creek.  Here  was  a  tavern-house  and  saw-mill 
from  an  early  day,  and  a  few  acres  of  land  cleared  and  culti- 
yated.  There  had  been  no  actual  possession  of  the  Edgerton 
tract.  The  learned  judge,  following  the  doctrine  which  origi- 
nated with  Waggoner  and  Hastings^  5  Pa.  St.  800,  and  was  recog- 
nized by  two  judges  of  this  court  in  Bole  ▼.  BiUenhouaef  19  Id. 
306,  the  first  time  that  case  appeared  in  this  court,  ruled 
that  the  possession  of  the  Patterson  tract  at  Bear  creek  was  in 
law  a  possession  of  all  the  land  within  the  lines  of  the  survey, 
and  if  kept  up  for  twenty-one  years  would  give  title  to  the  whole 
tract.  This  established  the  Patterson  title  to  the  interference, 
tad  to  that  extent  failure  was  shown  in  the  consideration  of  the 
Aote  in  suit. 

It  is  due  to  the  mem<»y  of  the  learned  judge,  now  no  more, 
to  state  that  the  cause  was  tried  before  Hole  v.  BiUenhouae,  supra, 
had  its  final  ruling  in  this  court  as  reported  in  25  Pa.  St.  491.  In 
Ihat  case  the  doctrine  of  Waggoner  and  Bastings,  supra,  was 
exploded  in  an  opinion,  of  which  I  may  be  permitted  to  say  that 
any  attempt  to  make  the  reasoning  stronger  or  clearer  than  it  is 
would  be  extravagant  presumption. 

With  excellent  good  taste,  the  counsel  for  the  defendants  in 
error  do  not  resist  the  ruling  in  Hole  v.  Bittenhouse,  supra,  the 
last  time  it  was  here,  nor  attempt  to  justify  the  position  assumed 
by  the  court  below  on  the  trial  of  this  cause.  They  agree  that 
Waggoner  and  Hastings,  supra,  and  its  cognates  are  not  law,  and 
that  it  was  a  mistake  to  rest  this  cause  on  them;  but  they  main- 
tain that  the  result  arrived  at  by  the  court  below  was  right,  be- 
cause the  evidence  clearly  showed  that  there  had  been  actual 
possession  of  the  interference  for  more  than  twenty-one  years 
by  those  claiming  title  to  the  Patterson  tract.  This  is  denied 
on  the  other  side,  and  it  is  said  the  only  possession  of  the  inter- 
ference was  by  timber-stealers,  who  were  unconnected  with  the 
Patterson  title.  This  involves  a  question  of  fact  to  be  decided 
by  a  jury. 

If  the  fact  be  that  those  in  possession  of  the  Patterson  tract 
at  Bear  creek  made  such  use  of  the  interference  as  owners  ordi- 
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narilj  make  of  their  adjacent  timber-lands— taking  flze-wood, 
fence-xails,  or  lumber  from  it  for  the  use  of  their  mill,  for  a 
period  of  one  and  twenty  years,  this  would  be  possession,  and 
would  giye  title  under  the  statute  of  limitations.  OouBtruetiYe 
possession  would  not  oust  the  real  owner  of  the  Edgerton  sur- 
vey, but  actual  possession  would,  and  such  acts  as  I  have  enu- 
merated have  repeatedly  been  held  to  constitute  actual  posses- 
sion. The  marking  of  lines,  and  payment  of  taxes,  would  be 
additional  assertions  of  ownership  which  would  help  to  make 
out  the  actual  possession.  But  if  this  was  mere  marauders' 
ground — ^if  anybody  who  wanted  to  get  lumber  manufactured 
at  the  Bear  creek  mill  went  upon  the  interference  to  take  tim- 
ber, without  regard  to  the  Patterson  title — ^if,  in  a  word,  the 
only  acts  of  possession  were  occasional  entries  for  lumbering 
purposes— they  would  not  constitute  the  possession  essential  to 
title:  Sorter  v.  WiUing,  10  Watts,  141. 

If  on  the  next  trial  this  question  of  fact  should  be  so  found 
as  to  give  title,  under  the  statute  of  limitations,  to  the  owners  of 
the  Patterson  tract,  the  next  inquiry  will  be.  What  is  the  meas- 
ure of  damages  which  the  defendants  will  be  entitled  to  defalk 
against  their  notef 

The  rule  that  applies  to  damages  on  breaches  of  covenant  of 
title  is  applicable  here;  and,  according  to  that,  either  jpaxty 
may  produce  evidence  to  show  the  relative  value  which  the  part 
taken  away  bears  to  the  whole,  and  this,  as  was  said  by  Kent, 
chief  justice,  in  Morris  v.  Fhetpa,  5  Johns.  56  [4  Am.  Dec.  323], 
operates  with  equal  justice  as  to  all  the  parties  to  the  convey- 
ance. In  Lee  v.  Dean,  3  Whart.  381,  Judge  Kennedy  reasserted 
the  rule  with  great  emphasis  as  applicable  to  a  case  untainted 
inth  fraud. 

The  relative  value  of  the  part  to  the  whole  is  to  be  estimated 
with  regard  to  the  price  fixed  by  the  parties  for  the  whole.  The 
whole  purchase  being  assumed  to  be  worth  the  price  agreed  on, 
what  part  of  the  price  would  fairly  be  represented  by  the  part 
taken  awayf  This  was  the  question  in  Stehley  v.  Irvine,  8  Pa. 
St.  500,  though  the  case  is  so  defectively  reported  that  the  point 
ruled  is  scarcely  discernible. 

It  was  competent  for  either  party,  under  this  rule,  with  its 
limitation,  to  give  evidence  of  the  peculiar  advantages  or  dis- 
advantages of  the  part  lost,  and  the  inquiry  shotdd  not  be  un- 
duly restrained  whilst  it  is  confined  to  the  proper  point;  but 
undue  latitude  was  allowed  to  it  when  the  cost  of  erecting  a 
•iiw-mill  on  an  adjoining  tract  was  gone  into.     We  think  there 
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was  erxor  in  admitting  all  the  evidence  in  relation  to  the  cost  of 
the  water-mill,  dam,  plank  road,  and  other  improvements  of  tDo 
defendants.  We  have  already  intimated  that  the  court  erred  iu 
rejecting  the  receipts  of  Pearson  &  Williams  for  moneys  paid 
them  by  the  plaintiff  for  their  agency.  The  receipt  of  Hoyt 
also  ought  to  have  been  admitted. 

There  was  no  error  in  admitting  Ford's  deposition,  for  what 
he  swore  to  were  open  and  notorious  facts  occurring  in  the 
prisence  of  others,  and  not  confidential  communications  from 
client  to  counsel,  such  as  are  privileged  in  law. 

Having  now  alluded  sufficiently  to  the  several  errors  relied  on, 
the  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 

Estoppel  bt  Silknck,  Misbbprbssvtation  anb  Ooncbaucsnt:  See  TUu» 
▼.  Morae,  63  Am.  Deo.  665,  and  cases  in  note  670.  Silence  withont  knowl- 
edge works  no  estoppel:  IIUl  t.  EpUy^  31  Pa.  St.  334,  citing  the  principal 
case.  Party  leading  another  to  pnrchase  by  means  of  misrepresentations  is 
estopped  to  deny  the  existence  of  the  facts  in  which  he  induced  the  other  to 
confide,  or  to  set  up  an  adverse  claim  to  the  property  or  right:  See  PkUlipe  v. 
Blair,  38  Iowa,  654;  L^man  ▼.  Flanigan,  5  Phila.  161 ;  McKeen  v.  BeaujUand, 
35  Pa.  St.  490  (arising  out  of  the  same  facts  as  the  principal  case);  Woods  v. 
Wilson^  37  Id.  384;  Yotingman  v.  Linn,  62  Id.  417;  MiUigar  v.  &[>rg,  55  Id. 
225;  Chapman  v.  Chapman,  59  Id.  218;  Lawrence  y.  L«Ar,65  Id.  241. 

Vekdob  and  Vendrx,  Msasorx  of  Damages  bxtwekm,  for  failure  of  title: 
See  Femander  v.  Dunn,  65  Am.  Dec.  607i  and  note  608.  The  principal  case 
is  cited  in  DaUon  v.  Bowker,  8  Nev.  198;  Murphif  v.  BiehanUon,  28  Pa.  St. 
292;  Ro$enberger  v.  Keller,  33  Gratt.  493,  to  the  point  that  the  measure  of 
damages  ought  to  be  the  purchase  price  for  the  whole  if  title  faHa  as  to  the 
whole,  or  a  proportion  of  the  purchase  price  for  the  part  as  to  which  title  fails 
unless  such  part  is  proved  to  be  more  or  less  valuable. 

P0B8B88ION  roB  TwBMTT-OKB  TxABS  of  interference,  by  taking  fire-wood, 
etc.,  will  give  title  under  the  statute  of  limitations:  See  Tovng  ▼.  Herdit,  55 
Pa.  St  175;  PeyUm  ▼.  BarUm,  53  Tex.  303,  where  the  principal  case  is  cited 
on  this  pdnt;  and  Bole  r,  BiUenhouse^  37  Fik  St.  120,  where  it  qualifies  the 
prqpodtion  as  stated  in  the  principal  case. 


Bbaoh  v.  Schoff. 

[98  PsmfSTLTAjciA  Stats,  196.] 

Navioatob  on  Stbbam  Wuioh  is  Pubuo  Hiohwat  mat  Bbmovb  Obstbuo* 
TION,  as  raft  or  the  like,  in  the  most  speedy  way,  if  the  exigencies  of  the 
case  require  it,  and  is  only  liable  for  injury  thereby  where  he  is  guilty  of 
gross  Diligence  or  willful  destruction.  Pbrty  removing  the  obstruction 
is  bound  to  use  the  same  degree  of  caution  that  a  careful  man  would  exer- 
cise in  reference  to  his  own  property. 

Wbwbm  Loss  must  Fall  on  Omk  of  Two  Innooxnt  Pbbsons,  it  ihould  be 
borne  bv  him  whose  accident  was  the  cause  of  it. 
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TsBPAfls.    The  facta  axe  stated  in  the  opmion. 
Monroe,  for  the  plaintiff  in  error. 
Byan,  for  the  defendant  in  error. 

Bj  Court,  Exox,  J.  Winthrop  Beach,  the  plaintiff  in  error 
and  defendant  below,  in  ranniog  lumber  down  the  Oowanesque 
river,  in  Tioga  county,  found  a  raft  of  spars  belonging  to  the 
plaintiff  lodged  on  a  mill-dam.  All^fing  that  the  spars  pre- 
irented  his  passing  over  the  dam  with  safety,  he  removed  two  of 
them,  one  of  which  was  lost.  To  recover  for  the  lost  spar  and 
the  expenses  incurred  in  putting  tfie  raft  again  in  order,  this 
action  of  trespass  was  brought. 

Upon  the  trial  the  defendant's  counsel  requested  the  court  to 
charge  the  jury: 

1.  That  if  the  plaintiff  by  his  negligence  contributed  to  the 
injury,  he  could  not  recover,  although  the  defendant  might  have 
been  also  guilty  of  negligence. 

2.  That  if  the  jury  believed  from  the  evidence  that  the  plain- 
tiff's raft  was  run  and  left  by  him  in  the  course  for  three  or 
four  weeks,  and  until  the  next  freshet,  and  the  defendant  in 
descending  the  river  with  his  rafts  was  obstructed  by  the  plain- 
tiff's  raft,  the  defendant  had  the  right  to  remove  the  plaintiff's 
spars  to  effect  a  passage,  and  in  doing  so,  is  not  liable  for  the 
loss  of  plaintiff's  spars,  unless  he  was  guilty  of  gross  or  willful 
negligence. 

To  the  first  proposition  the  court  of  common  pleas  answered 
that  it  was  not  applicable  to  the  case. 

To  the  second,  that  the  defendant  had  the  right  to  remove 
the  spars  from  the  course,  but  in  so  doing  he  was  "  bound  to 
exercise  the  same  care  in  removing  it  as  an  ordinarily  careful 
man  would  have  used  in  the  removal  of  his  own  property  from 
the  same  or  a  similar  position." 

We  see  nothing  in  the  case  which  convicts  the  court  of  error 
in  refusing  to  apply  the  well-established  principle  that  no  re- 
covery can  be  had  when  the  loss  springs  from  mutual  negligence. 
But  we  are  of  opinion  that  there  was  error  in  the  instruction 
that  the  defendant  in  removing  the  spars  was  bound  to  the 
same  care  that  an  ordinarily  careful  man  would  exercise  in  re* 
moving  his  own  property  from  a  similar  positiou. 

The  Cowanesque  river  is  a  public  highway,  and  as  such  is  open 
to  the  use  of  the  public  for  the  purposes  to  which  it  is  applicable. 
It  can  only  be  used  for  descending  navigation  in  times  of  high 
water,  which  usually  lasts  but  for  a  short  time.    During  the 
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period  of  naTigation  it  is  reiy  imi>ortant  to  the  lumber  trade 
that  the  course  should  be  kept  free  from  obstraetion;  and  where 
one  desoending  the  stream  finds  it  blocked  up  so  as  to  arrest 
his  progress,  he  may  undoubtedly  remove  the  obstruction,  and 
that  too  in  the  most  speedy  manner,  if  the  ezigendos  of  the 
occasion  require  it.  At  the  most,  he  is  only  liable  for  gross 
negligence  or  willful  destruction  in  removing  the  obstruction. 
Any  other  rule  might  result  in  loss  to  one  without  fault,  for  the 
purpose  of  protecting  the  person  who  by  accident  or  otherwise 
had  caused  the  obstruction. 

''  Where  a  loss  must  fall*on  one  of  two  innocent  persons,  i< 
should  be  borne  by  him  whose  accident  was  the  cause  of  it:' 
Philiber  v.  Matson,  14  Pa.  St.  807.  True,  the  defendant  wat 
not  justified  in  doing  unnecessary  injury  to  the  plaintiff's  prop- 
erty; but  he  had  the  right  to  protect  his  own  properly,  even  at 
the  expense  of  loss  to  the  plaintiff's.  And  this  was  denied  to 
him  under  the  rule  applied  ui>on  the  trial;  for  if  he  was  bound 
to  act  as  the  owner  of  the  spars  wotdd  act  under  the  same  cir- 
cumstances, the  right  of  preference  was  gone. 

The  defendant  was  entitled  to  an  affirmative  answer  to  his 
second  point,  and  because  he  did  not  get  it,  the  judgment  must 
be  reversed. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Stbiam  ab  Highway,  OasTBUonoNS  n,  and  Biobt  to  Bmovis  See  Pot' 
ter  V.  AUm^  66  Am.  Deo.  750^  and  note  ooUeotuig  the  prior  ctmm  in  the 


Whsbb  Oirs  ov  Two  Innoobmt  Pabxim  must  Suvikb,  he  who  oontribated 
most,  or  whoee  eooident  reeoltedin  the  i^Juiy,  must  bear  the  kiee:  See  ihits  v. 
JVbfiofi,  60  Am.  Deo.  61& 


SiBOEL  V.   GHIDSBr. 

t28  PSBHRLTAaZA  SZATS,  379.] 

Fact  that  Movbt  WmcH  was  Obtained  ok  Pxbsokal  Obbdit  ov  Mkmbkb 
OF  FoLM  was  used  by  the  firm  and  for  its  exolnsive  benefit  will  not  of  it- 
self make  the  finn  liable  to  the  creditor  for  snob  debt,  bat  would  be  a 
good  consideration  to  support  a  subsequent  promise  by  the  firm  to  pay 
the  debt. 

CoBviasiON  ov  JuDOMBHT  BT  Parthxbs  TO  CBBDFroB,  on  promise  to  pay  the 
individual  debt  of  a  member  of  the  finn  for  money  borrowed  by  him  and 
used  by  and  for  the  exclusive  benefit  of  the  firm,  is  not  the  application  of 
partnership  effects  to  the  private  debt  of  a  member  of  the  firm,  but  tbs 
honest  assumption  by  the  partners  of  a  debt  created  for  their  joint  bene* 
fit,  and  which  in  equity  and  oonsdenoe  they  are  equally  bound  to  pay. 
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Amanmom  bt  Fnuc  ov  Dbbt  ov  Mxmbxb  tob  Monst  Bosbowbd  iob  Ex« 

CLUSITB  UsB  OF  FoLM  if  not  a  frandolent  traiuaoticm  as  to  the  partnen, 
because  they  all  assent  to  it,  and  not  as  to  the  finn  creditors,  if  they 
have  no  lien  on  the  partnership  effects,  because  their  equities  most  be 
worked  ont  throngh  the  partners  themselyes. 

ImOLTlZIOT  DOBS  NOT  OF  ItSSLF  WoBK  DISSOLUTION  OF  PaBTNXBSHIP,  DOT 

divest  partners  of  their  anthority  over  firm  property. 
Confession  of  Judgment  to  Bona  Fide  Crbditob  is  not  Fbauduuent  Dm* 
POSITION  OF  Insolvent  Estate,  even  if  it  have  the  effect  of  gifing  hiai  a 
preference  over  other  creditors. 

FEiaiiED  isstie  to  determine  the  right  to  proceeds  of  the  per- 
sonal property  of  an  insolvent  partnership.  The  opinion  states 
the  facts. 

.Sroion  and //^ri0»  for  the  plaintLBf  in  error. 
Oreen,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  Unquestionably  the  debt  of  John 
SiQgel,  jnn.»  to  his  fiither,  John  Siegel,  sen.,  was  originally  an 
indiTidnaly  and  not  a  partnership,  debt.  The  paper  taken  for  it 
proTes  it  such,  and  the  verdict  has  fixed  it  as  the  debt  of  one 
partner.  But  it  is  equally  clear  that  the  money,  though  ob- 
tained on  the  personal  credit  of  Siegel,  jun.,  went  into  the  part- 
nership funds,  and  was  used  for  the  exclusive  benefit  of  the 
firm  of  Field  &  Siegel.  Now,  although  this  circumstance  wotdd 
not  of  itself  make  the  firm  liable  to  the  creditor,  OraefY,  EUch- 
man,  5  Watts,  454;  Clay  v.  Cotirea,  18  Pa.  St.  412;  yet  it  would 
be  a  consideration  to  support  the  firm's  subsequent  promise  to 
pay.  The  single  bill  of  the  twenty-third  of  March,  1862,  was 
soch  a  promise.  It  was  an  express  undertaking  on  the  part  of 
the  firm,  ui>on  a  sufficient  consideration,  to  pay  this  debt  out  of 
the  partnership  assets.  It  became  at  that  moment  a  partnership 
debt  for  all  intents  and  purposes. 

This  was  not  the  application  of  partnership  effects  to  the  pri- 
vate debt  of  one  member  of  the  firm,  but  it  was  the  honest  and 
fair  assumption  by  both  members  of  the  firm  of  a  debt  which 
had  been  created  for  their  benefit,  and  which  in  equity  and  con- 
science they  were  both  equally  bound  to  pay.  Field  swore  that 
the  money  had  always  been  treated  as  a  pa^ership  debt;  that 
the  interest  was  paid  out  of  the  drawer  of  Field  &  Siegel,  and 
that  we  gave  the  note  of  March,  1862,  for  that  of  August,  1847. 
The  creditor  advanced  his  money  for  the  purposes  of  the  firm — 
it  went  to  their  use,  it  was  represented  in  the  effects  which  they 
poesessed,  and  both  members  of  the  firm,  with  a  full  knowledge 
of  the  &cts,  concurred  in  giving  it  the  form  of  a  partnership 
debt.    It  is  impossible  to  think  of  such  a  transaction  as  fraudu*' 
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lent.  Fmndmeiit  as  to  whom?  Not  as  to  Field,  because  he 
assented  to  all  that  was  done,  and  all  the  authorities  agree  that 
where  a  creditor  receives  partnership  paper  from  one  partner  in 
discharge  of  his  separate  debt  he  will  repel  the  presumption  of 
fraud  by  showing  that  it  was  given  with  tiie  consent  of  the  other 
partners:  See  Story  on  Part.  202,  and  the  cases  cited  in  notes. 

Nor  could  it  be  a  fraud  on  partnership  creditors,  for  they 
have  no* lien  on  partnership  effects,  and  whatever  equities  are 
available  to  them  must  be  worked  out  through  the  partners.  We 
held,  in  Baker's  Appeal,  21  Pa.  St.  82,  that  the  right  to  confine 
a  partner,  or  those  who  claim  under  him,  to  his  interest  in  the 
surplus,  after  x>&yment  of  the  partnership  debts,  is  an  equity 
which  rests  in  the  other  partners  alone,  and  not  in  the  creditors 
of  the  firm;  and  therefore,  that  where  one  partner  sells  his  in- 
terest in  the  firm  to  another  partner,  upon  an  express  engagement 
of  the  latter  to  pay  the  partnership  debts,  he  may  make  a  differ- 
ent disposition  of  the  assets,  and  leave  the  creditors  only  his 
personal  responsibility.  This  is  a  much  stricter  rule,  as  to  the 
equities  of  partnership  creditors,  than  any  that  we  have  occa- 
sion to  invoke  in  this  case. 

If  as  between  the  partners  there  was  no  equity  to  forbid  the 
assumption  of  Siegel's  debt,  the  creditors  of  the  partnership 
could  have  none.  If  it  was  not  a  fraud  on  the  firm,  it  was  not 
a  fraud  against  the  creditors  of  the  firm.  But  that  it  was  not  a 
fraud  on  the  firm  I  have  shown  already,  for  both  members 
assented  to  the  assumption.  And  what  possible  equities  can 
partnership  creditors  be  thought  to  possess  which  do  not  belong 
equally  to  old  Mr.  Siegel?  l^e,  he  advanced  his  money  to  his 
son,  but  it  was  for  the  partnership.  It  entered  into  the  busi- 
ness of  the  firm,  and  purchased  just  as  large  a  portion  of  the 
assets  as  he  now  claims  to  take  out  of  the  firm.  What  more 
did  the  money  of  any  other  creditor  do  ?  As  partnership  prop- 
erty has  been  acquired  by  means  of  partnership  debts,  it  ought 
first  to  be  applied  to  the  discharge  of  them.  This  is  the  ground 
on  which  text-writers  rest  the  primaiy  claims  of  joint  creditors, 
and  it  is  evident  that  Siegel  is  as  clearly  on  this  ground  as 
Ghidsey.  If  not  a  joint  creditor  at  first,  he  was  only  not  so  in 
form,  and  equity  regards  substance  rather  than  form;  but  he 
became  a  joint  creditor  in  form  as  well  as  substance  before  dis- 
tribution commenced,  or  any  counter  legal  rights  had  vested. 
He  stands,  therefore,  a  partnership  creditor  among  partnership 
creditors. 

But  it  is  objected  that  he  was  made  so — that  his  claim  was 
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assumed  by  the  firm  after  they  were  insolvent.  The  point  put 
to  and  affirmed  by  the  court  was,  that  "  if  at  the  time  of  the 
giving  this  judgment  note  to  John  Siegel,  sen.,  by  Field  k  Sie- 
gel,  the  firm  was  insolvent/'  etc.  Now,  the  jury  could  not  fail 
to  understand  from  the  affirmance  of  this  point  that  if  Field  & 
Siegel  were  unable  to  pay  all  their  debts,  they  had  no  right  to 
assume  the  debt  to  Siegel,  sen.    Is  this  law  ? 

Under  the  statutes  of  bankruptcy,  the  judicial  declaration  of 
the  fact  relates  back  to  the  first  act  of  bankruptcy,  so  that  from 
that  period  the  bankrupt  is  deemed  divested  of  all  of  his  prop- 
erty and  effects,  and,  by  operation  of  law,  as  soon  as  assignees 
are  appointed,  it  is  vested  in  them  by  relation  from  the  same 
period.  It  is  clear  that  after  an  act  of  bankruptcy  partners 
could  not  pledge  their  effects  to  the  payment  of  a  debt  of  one  of 
their  number;  but  it  was  not  made  a  point  in  this  case,  nor 
found  by  the  jury  that  any  act  of  bankruptcy  had  been  com- 
mitted before  the  twenty-tiiird  of  March,  1852.  Simple  insol- 
vency, however,  without  stoppage  of  payment,  without  an  assign- 
ment, or  any  judicial  process,  does  not  work  a  dissolution  of  the 
partnership,  nor  divest  the  partners  of  their  dominion  over  the 
partnership  property.  They  may  not  make  a  fraudulent  dis- 
position of  it,  but  the  confession  of  judgment  to  a  bona  fide 
creditor,  even  though  it  have  the  effect  of  giving  him  a  prefer- 
ence over  other  creditom.  is  not  a  fraudulent  disposition  of  an 
insolvent  estate. 

It  would  not  be  quesnuued  that  an  insolvent  firm  might  make 
ft  valid  sale  of  goods,  or  pay  a  debt,  or  make  an  assignment,  or 
exercise  the  jus  disponendi  in  any  form  that  was  consistent  with 
good  faith  and  fair  dealing.  Why,  then,  may  they  not  confess  a 
judgment  to  a  bona  fide  creditor?  The  whole  force  of  the  argu- 
ment on  the  part  of  Ghidsey  consists  in  the  assumption  that  this 
was  an  application  of  partnership  effects  to  the  separate  debt  of 
one  of  the  partnera.  If  such  an  application  by  an  insolvent 
firm  would  indeed  be  fraudulent  as  to  partnership  creditors  (a 
conclusion  which  I  am  not  prepared  to  admit),  the  assumption 
is  unwarranted  that  this  was  a  separate  debt  after  the  twenty- 
third  of  March,  1852.  Regarded  by  both  partnen  as  essentially 
ft  partnership  debt  from  the  first,  it  beca&e  on  that  day  a  part- 
nership debt  in  form  and  effect,  and  from  that  time  to  this 
Siegel,  sen.,  has  been  a  partnership  creditor. 

The  only  peculiarity  which  the  record  discloses  is  that  he 
acquired,  by  superior  diligence,  the  first  lien  on  the  debtors' 
UTOods.     This  he  had  a  right  to  assert,  and  the  court  ought  to 
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have  rendered  such  answers  to  the  points  propounded  as  woold 
have  secured  to  him  his  rights. 

There  are  several  questions  of  evidence  on  the  record,  but  the 
view  that  has  been  taken  of  the  main  points  in  controyersj 
renders  it  unnecessary  to  notice  the  bills  of  exception  to  evidence. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Pabtnkbship  akd  iNDiviDnAL  Cbbditobs,  Rights  and  Pbioritixs  or: 
See  Coover^a  Appeal^  poet^  p.  149,  and  note,  where  oases  are  collected. 

Fact  that  Monxt  Bobbowed  bt  Pabtnsb,  iob  WmoH  Hb  Gmn  his  In- 
dividual NoTB,  was  applied  to  the  purposes  of  partnership  business,  does 
not  make  snch  note  a  firm  debt:  North  Pemujfivcmia  Coal  Co.*$  Appeal^  45 
Pa.  St.  185,  dting  the  principal  case. 

CONTESSION  OF  JUDOMBNT  TO  BONA  FiDB  CbBDITOB,  BVBN  BT  InSOLVBVT, 

IS  NOT  Fbaudulbnt  DISPOSITION  ov  EsTATB:  WUmer^B  Appeal^  45  Pa.  St 
462,  citing  the  principal  < 


Philadelphia,  Wilminqton,  and  BALiDf obb  Bail- 

BOAD   GOMPANT  V.   GoWELL. 

(28  PsmnxXiTAiiXA  Stats,  839.] 

Whbbb  Dibbotob  or  Bailboad  Company  Subsobibkd  for  additional  shares 
of  stock  for  and  in  the  name  of  a  certain  large  stockholder  in  the  corpo- 
ration, to  relieye  the  company  from  embarrassment,  snch  stockholder 
being  at  the  time  a  resident  of  a  foreign  coantry,  and  immediately  noti- 
fied the  latter  of  what  he  had  done,  and  the  stockholder  never  made  any 
reply,  and  the  accming  dividends  on  his  other  stock  were  applied  in  pay- 
ment of  the  additional  shares,  and  seven  years  afterward  he  demanded 
and  sned  for  the  dividends,  and  claimed  that  the  subscription  for  the  ad- 
ditional stock  was  unanthoriaed,  it  was  held  that  his  long  silence,  after 
being  informed  of  the  facts,  was  evidence  to  be  sabmitted  to  the  jniy  of 
his  ratification  of  the  act  of  snch  director  in  making  the  snbscription. 

Long  Silsnob  to  CSoNuriTnTB  Ratifioation  or  Unautbobizbd  Act  is  not 
confined  to  cases  where  the  relation  of  principal  and  agent  exists  between 
the  person  doing  the  act  and  the  person  affected  by  it;  snch  conduct  is 
evidence  of  a  ratification,  more  or  less  expressive  according  to  the  dr- 
cumstanoes  under  which  it  takes  place. 

Batoioation  op  Unauthobizbd  Act  ov  Stbangbb  may  not  be  implied  as 
a  conclusion  of  law  from  the  silence  of  the  party  affected  by  the  act,  but 
it  does  not  follow  that  it  is  incompetent  to  be  submitted  to  the  jury; 
and  it  may,  as  a  drcumstanoe,  with  others,  be  submitted  to  the  Jury  as 
facts  from  which  they  may  imply  such  ratification. 

Dibbotob  op  Bailboad  Ck)MPANT  Stands  in  F^duoiaby  Bblatiqh  to 
stockholder,  and  in  acting  for  him  in  his  absence,  cannot  be  regarded  as 
a  stranger. 

Statutb  op  Limitations  dobs  not  Bun  against  Aotion  pob  Dividends 
of  stockholder  in  corporation  until  after  demand  and  refusal,  or  notice 
that  the  stockholder's  right  to  dividends  is  denied. 
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AonoH  by  stockholder  against  railroad  company  for  dividends 
due  on  shares  of  stock.  Cowell  \ras  a  large  holder  in  the  stock 
of  the  defendant  company.  He  himself  had  gone  to  reside  in  a 
foreign  country.  One  of  the  directors  of  the  corporation,  dur- 
ing his  absence,  for  and  in  his  name,  subscribed  for  additional 
shares  of  stock  to  relieye  the  company  from  embarrassment,  and 
notified  him  of  his  action,  but  Cowell  neyer  answered  in  any 
manner.  During  his  absence  the  dividends  accruing  on  his 
other  stock  were  applied  in  payment  of  the  additional  shares. 
Seyen  years  after  the  subscription  for  the  additional  stock  Cow- 
ell demanded  his  dividends  on  his  originid  subscription,  and 
denied  the  subscription  to  the  latter  shares  as  unauthorized. 
The  above  facts,  together  with  his  long  silence,  were  offered  as 
evidence  of  his  ratification  of  the  said  director's  action  in  mak- 
ing such  subscription  for  the  additional  shares.  The  remaining 
facts  appear  in  the  opinion. 

8t.  O.  T.  Campbell,  for  the  plaintiff  in  error. 

H.  J.  Williams,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  The  question  presented  by  the  first 
error  assigned  is  not  whether  the  evidence  offered  and  rejected 
proved  the  plaintiff's  ratification  of  Fisher's  subscription,  but 
whether  it  tended  to  prove  it. 

Suppose  the  court  had  admitted  the  evidence,  and  the  juiy 
had  found  the  plaintiff's  assent  and  ratification,  could  he  have 
expected  us  to  reverse  the  judgment  on  the  ground  that  a  ques- 
tion of  fact  had  been  submitted  and  found  without  any  evi- 
dence? 

Could  it  have  been  said  that  the  facts  set  down  in  the  bill  of 
exception,  fully  proved,  were  no  evidence  of  ratification;  that 
they  were  so  entirely  irrelevant  as  to  be  unworthy  of  considera- 
tion by  rational  minds  in  connection  with  such  a  question;  that 
that  question  stood  just  as  far  from  demonstration  after  such 
evidence  as  before  ? 

Unless  this  could  have  been  said,  and  must  have  been  said  in 
the  event  supposed,  the  judgment  now  before  us  must  be  re- 
versed; for  the  question  here  is,  in  essence  and  substance,  ex- 
actly the  same  as  it  would  have  been  then. 

If  this  evidence  might  have  satisfied  the  jury,  that  is,  if  it 
were  of  a  quality  to  persuade  reasonable  men  that  Cowell  did  • 
assent  to  Fisher's  assumed  agency  after  he  hod  full  knowledge 
of  what  had  been  done,  it  should  have  been  admitted.    The 
question  in  the  cause  was  for  the  jury,  and  not  the  court.     Bui 
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the  fact  to  be  inquired  for,  like  all  mental  conditions  and  opera- 
tions, could  be  established  only  inferentiallj.  We  judge  of  ^he 
mind  and  will  of  a  party  only  from  his  conduct,  and  if  he  haye 
done  or  omitted  nothing  which  may  fairly  be  interpreted  as  in* 
dicative  of  the  mental  purpose,  there  is  indeed  no  CTidence  of 
it  for  either  court  or  jury;  but  if  his  conduct,  in  given  circum« 
stances,  affords  any  ground  for  a  presumption  in  respect  to  the 
mental  purpose,  it  is  for  a  jury  to  define,  limit,  and  apply  the 
presumption. 

The  most  material  circumstance  in  the  offer  was  the  silence  of 
Mr.  Gowell.  Fully  informed  about  the  last  of  the  year  1848  as 
to  what  had  been  done  in  his  name,  and  the  motives  and  rea- 
sons for  doing  it,  he  did  not  condescend  to  reply  for  nearly 
seven  years.  It  is  insisted  that  this  fact,  even  when  taken  in 
connection  with  the  other  circumstances  in  the  offer,  was  no 
evidence  of  his  intention  to  assent  to  the  new  subscription. 

The  argument  admits  that  where  the  relation  of  principal  and 
agent  has  once  existed,  or  where  the  property  of  a  principal  has 
with  his  consent  come  into  the  hands  and  possession  of  a  third 
party,  the  principal  is  bound  to  give  notice  that  he  will  not 
sanction  the  unauthorized  acts  of  the  agent,  performed  in  good 
faith  and  for  his  benefit;  but  it  is  said,  and  truly,  that  Mr. 
Fisher  had  never  been  an  authorized  agent  of  the  plaintiff  for 
any  purpose,  and  that  the  plaintiff's  property  had  never  been 
intrusted  to  him.  It  is  on  this  distinction  that  the  learned 
counsel  sets  aside  the  case  of  Kentucky  Bank  v.  Combs,  7  Pa. 
St.  546,  and  indeed,  all  of  the  authorities  relied  on  by  the  de- 
fendants. 

I  do  not  understand  counsel  to  mean  that  there  can  be  no 
valid  ratification  unless  one  of  the  conditions  specified — either 
prior  agency  or  possession  of  principal's  properly — ^has  existed, 
but  that  silence  after  knowledge  of  the  act  done  is  evidence  of 
ratification  only  in  such  cases.  It  must  be  admitted  that  the 
act  of  a  mere  stranger  or  volunteer  is  capable  of  ratification,  for 
all  the  authorities  are  so;  but  the  argument  is  that  the  silence 
of  the  party  to  be  affected,  whatever  the  attending  circumstances, 
cannot  amount  to  ratification  of  the  act  of  a  stranger. 

In  WUson  v.  Tumman,  6  Man.  &  O.  242,  Chief  Justice  Tindal, 
on  the  authority  of  several  old  cases,  considered  that  the  effect 
of  a  ratification  was  dependent  on  the  question  whether  the 
person  assuming  to  act  had  acted  for  another,  and  not  for  him- 
self. The  act,  it  would  seem,  cannot  be  ratified  unless  it  wa« 
done  in  the  name  of  the  person  ratifying.     BcUum  quits  liabere 
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non  potest^  quod  ipsiui  nomine  non  esi  gestwm.  And  the  general 
rale  is  thus  expressed  in  the  Digest,  50:  Si  quia  ratum  habuerU 
quod  getUum  est,  oMringUur  mandali  adione. 

If  9  then,  the  principle  of  law  be  that  I  can  ratify  that  only 
which  is  done  in  my  name,  bat  when  I  have  ratified  whatever  is 
done  in  my  name  I  am  bound  for  it,  as  by  the  act  of  an  author- 
ised agent,  it  is  apparent  that  my  silence,  in  yiew  of  what  has 
been  done,  is  to  be  regarded  simply  as  evidence  of  ratification, 
more  or  less  ezpressive,  according  to  the  circumstances  in  which 
it  occurs.  It  is  not  ratification  of  itself,  but  only  evidence  of  it, 
to  go  to  the  jury  along  with  all  the  circumstances  that  stand  in 
immediate  connection  with  it.  Among  thesis,  the  prior  relations 
of  the  parties  are  very  important.  If  the  parfy  to  be  charged 
had  been  accustomed  to  contract  through  the  agency  of  the  indi- 
vidual assuming  to  act  for  him,  or  had  intrusted  property  to  his 
keeping,  or  if  he  were  a  child  or  servant,  partner  or  factor,  the 
relation,  conjuncOonis  favor,  would  make  silence  strong  evidence 
of  assent. 

On  the  other  hand,  if  there  had  been  no  former  agency,  and 
no  peculiarity  whatever  in  the  prior  relations  of  the  parties, 
silence— a  refusal  to  respond  to  a  mere  impertinent  interfer- 
ence— ^would  be  a  very  inconclusive,  but  not  an  absolutely  irrel- 
evant, circumstance.  The  man  who  will  not  speak  when  he 
sees  his  interests  a£fected  by  another  must  be  content  to  let  a 
jury  interpret  his  silence. 

It  is  a  clear  principle  of  equity  that  where  a  man  stands  by 
knowingly  and  sufifers  another  person  to  do  acts  in  his  own 
name,  without  any  opposition  or  objection,  he  is  presumed  to 
have  given  authority  to  do  those  acts.  Semper,  qui  non  pro- 
kibei  pro  Be  intervenire,  mandare  crediiur:  Story's  Agency,  sec. 
89. 

We  do  not  apply  the  full  strength  of  this  principle  when  we 
rule  that  the  plaintiff's  silence,  in  connection  with  the  circum- 
stances ottered,  was  evidence  fit  for  the  consideration  of  a  jury 
on  the  question  of  ratification.  If  mental  assent  may  be  inferred 
from  circumstances,  silence  may  indicate  it  as  well  as  words  or 
deeds.  To  say  that  silence  is  no  evidence  of  it  is  to  say  there 
can  be  no  implied  ratification  of  an  unauthorized  act — or  at  the 
least  to  tie  up  the  possibility  of  ratification  to  the  accident  of 
prior  relations.  Neither  reason  nor  authority  justifies  such  a 
conclusion.  A  man  who  sees  what  has  been  done  in  his  name 
and  for  his  benefit,  even  by  an  intermeddler,  has  the  same  power 
io  ratify  and  confirm  it  that  he  would  have  to  make  a  similar 
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oontraot  for  himself;  and  if  the  power  to  ratify  be  conceded  to 
him,  the  fact  of  ratification  must  be  provable  by  the  ordinaxy 
means. 

For  these  reasons,  the  distinction  on  which  the  argoment  for 
the  defendant  in  error  rests  seems  to  us  to  be  too  narrow. 

The  prior  relations  of  the  parties  lend  great  importance  to  the 
fact  of  silence,  but  it  is  a  mistake  to  make  the  competency 
of  the  fact  dependent  on  those  relations.  I  am  aware  that 
Liyermore  cites  with  approbation  (p.  60)  the  opinion  of  ciyil- 
law  writers,  that  where  a  Yolonteer  has  officiously  interfered  in 
the  affidrs  of  another  person,  and  made  a  contract  for  him  with- 
out any  color  of  authority,  such  other  person  is  not  bound  to 
answer  a  letter  from  the  intermeddler,  informing  him  of  the 
contract  made  in  his  name,  nor  is  his  silence  to  be  construed 
into  ratification.  But  it  is  to  be  remembered  that  such  writers 
are  not  laying  down  a  rule  of  CTidence  to  goyem  trials  by  jury, 
but  are  declaring  rather  the  e£Eect  upon  the  judicial  mind  of  the 
party's  silence.  It  is  one  thing  to  say  that  the  law  will  not 
imply  a  ratification  from  silence,  and  a  very  different  thing  to 
say  that  silence  is  a  circumstance  from  which,  with  others,  a 
jury  may  imply  it.  Because  CTidence  does  not  raise  a  presump- 
tion so  Tiolent  as  to  force  itself  upon  the  judge  as  a  conclu- 
sion of  law,  is  the  evidence  therefore  incompetent  to  go  to  a  jury 
as  ground  for  a  conclusion  of  fact?  No  writer  with  a  common- 
law  jury  before  his  eyes  has  ever  maintained  the  affirmative  of 
this  proposition.  If  it  could  be  established,  it  would  abolish 
that  institution  entirely,  and  refer  every  question  and  all  evi- 
dence to  the  judicial  conscience. 

But  it  is  thne  now  to  remark  that  this  case  is  far  from  being 
that  of  a  mere  volunteer  or  intermeddler.  True  it  is  that  Mr. 
Fisher  had  not  any  proper  authority  to  make  the  new  subscrip- 
tion, but  Messrs.  Binney  and  Biddle,  the  friends  and  corre- 
spondents of  the  plaintiff,  had  consulted  him  in  reference  to  the 
plaintiff's  interests  in  this  railroad  company;  and  as  a  director 
of  the  company,  he  stood,  in  some  sort,  as  a  representative  and 
trustee  of  the  plaintiff,  who  was  in  a  foreign  country,  and  with- 
out any  authorized  agent  here.  The  proposition  that  every 
stockholder  should  subscribe  new  stock  to  the  extent  of  ten  per 
cent  was  designed,  and  as  the  event  proved  was  well  designed, 
to  retrieve  the  fortunes  of  the  company,  but  it  was  necessary  to 
its  success  that  every  stockholder  should  come  into  the  arrange- 
ment. The  emergency  was  pressing,  and  Mr.  Fisher,  mauif  estlj 
acting  in  perfect   good  faith,  made  the  subscription  for  the 
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plaintiff,  which  he  believed  the  plaintiff  would  not  hesitate  to 
make  if  personally  present. 

When  the  plaintiff  was  f oUj  informed  that  a  sagacious  finan- 
cier, to  whom  his  chosen  friends  and  correspondents  had  re- 
ferred his  interestc,  and  who  stood  in  the  fiduciaiy  relation  of 
a  director,  had  pledged  him  for  a  new  subscription,  which  cir- 
CLmstances  seemed  to  justify  and  demand,  I  say  not  that  he 
was  bound  by  it,  nor  eren  that  he  was  bound  to  repudiate  it, 
but  that  his  delay,  for  near  seven  years,  either  to  approve  or 
repudiate,  was  a  fact  fit  to  be  considered  by  a  jury  on  the  ques- 
tion of  ratification.  The  subscription  was  made  in  the  plaintiff's 
name,  and  accepted  by  the  company  as  his,  and  it  does  not 
appear  that  they  knew  Fisher  was  acting  vnthout  authority. 
The  offer  was  to  show  that  it  was  highly  beneficial  to  the  plain- 
tiff. It  was  then  such  an  act  as  is  capable  in  law  of  being  rati- 
fied. The  plaintiff  might  make  it  his  own  by  adoption.  Did 
he  adopt  it  ?  He  did  if  he  ever  gave  it  mental  assent.  How 
could  the  company  show  assent,  by  anything  short  of  a  written 
agreement,  if  not  by  evidence  of  the  nature  of  that  in  the  bill 
of  exception  ?  The  medium  of  proof,  where  a  mental  purpose 
is  the  object  of  inquiry,  must  conform  to  the  mode  of  m^iif esta- 
tion.  To  say  that  you  may  prove  assent,  but  may  not  give  the 
circumstances  in  evidence  from  which  it  is  to  be  implied,  is  to 
say  nothing. 

Strongly  persuasive  as  we  consider  the  offered  evidence,  we 
do  not  put  our  judgment  so  much  upon  the  strength  as  upon 
the  nature  of  it.  We  think  it  was  calculated  to  convince  a  jury 
that  the  plaintiff  did  indeed  assent  to  and  approve  of  what  Mr. 
Fisher  had  done  in  his  behalf,  and  therefore  it  should  have  been 
received  and  submitted. 

If  they  should  find  from  it  the  assent  and  ratification  of  the 
plaintiff,  the  subscription  became,  as  between  him  and  the  com- 
pany, a  valid  contract,  and  on  his  failure  to  pay  the  installments, 
the  company  had  a  right  to  apply  thereto  the  accruing  dividends 
on  his  old  stock. 

When  he  pays  what  remains  unpaid  on  the  installments,  he 
will  be  entitled  to  his  certificates  of  stock. 

The  defense  under  the  statute  of  limitations  was  not  well 
taken.  It  may  be  well  doubted  whether  under  our  acts  of  as- 
sembly any  incorporated  company  can  set  up  the  statute  of 
limitations  against  a  stockholder's  dividends.  It  certainly  can- 
not hA  ^one  until  after  a  demand  and  refusal,  cr  notice  to  a 
«r:Aretiolder  that  his  right  to  dividends  is  denied.    But  here,  so 
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far  from  saoh  notioe  having  been  given,  the  company  recognize 
the  plaintiff's  right  to  the  diyidends,  and  claim  to  have  applied 
them  to  his  use.    The  statute  can  have  no  place  in  such  a  de- 
fense. 
The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Estoppel  bt  Silknob,  Missbfrbssntation,  or  CoNCEALiaBKT:  See  TUm 
'  A/orsey  63  Am.  Deo.  665,  and  cases  in  note  670;  Beaupland  t.  MeKeen, 
ante,  p.  115. 

Ratipication  op  Unauthobxzsd  Acts  op  Aobnot,  what  constitate,  and 
effect  of  silence  as:  See  Flemming  v.  Marine  Ins,  Co,,  33  Am.  Dec.  33,  and 
cases  in  note  36.  The  principal  case  is  cited  to  the  point  that  silence  of  the 
party  affected  hy  the  acts,  with  knowledge  of  what  has  been  done  for  him, 
amounts  to  a  ratification  of  the  nnauthorized  acts,  in  JJa>ggerty  ▼.  Juday^  58 
Ind.  158;  Masaey  v.  Insurance  Co,,  3  Phila.  202;  London  ^  S,  F,  See,  v,  /To- 
yerstoton  Bank,  36  Pa.  St.  503;  HaU  v.  Vanness,  49  Id.  464. 

Where  Claim  is  not  Payable  until  Desiand,  the  statute  of  Umita- 
lions  does  not  commence  to  ran  until  sach  demand:  Qhrard  Bank  t.  Penn 
Toumahip  Bank,  4  Phila.  105. 


WOODBING   V.  FOBKS  ToWNSHIP. 

[28  PEHmTLiTAllXA  STATB,  855.] 

Owner  op  Land  through  Which  Publio  Boad  Buns  may  ont  a  passage 
aoroas  the  road  for  the  purpose  of  draining  his  land  or  leading  water  to 
his  mill,  because  the  land  is  his  own;  but  in  so  doing,  he  must  not  injur* 
the  public  easement,  and  to  preserve  it»  must  construct  bridges  over  such 
ditches  where  they  cross  the  road,  and  must  keep  the  same  in  repair. 
And  a  subsequent  owner  who  continues  such  ditches  is  bound  by  such 
duties,  and  liable  for  repair  of  such  bridges. 

PaOOEEDINQS  BT  INDICTMENT,  AND  POR  STATUTORY  PeNALTT  POR  OBSTRUCT- 
ING PuBUO  BoAD,  are  designed  more  as  punishments  for  offenses  than  as 
remedies  for  the  injury,  and  will  not  preclude  the  publio  from  repairing 
the  road  in  the  first  instance,  and  then  bringing  actions  to  recover  the 
oost  thereof  from  the  party  bound  to  make  repairs 

Township  Making  Bepatrs  to  Public  Boad  may  sue  the  owner  of  the 
adjoining  land  who  is  liable  therefor,  notwithstanding  the  work  was 
done  on  the  credit  of  the  township,  and  was  not  actually  paid  for  at  the 
time  of  suit  brought. 

Where  Suit  was  Originally  Brought  bepore  Justice  op  Peace,  and 
on  appeal  the  parties  went  to  trial  without  objection,  on  a  dedaratioD 
for  "  money  had  and  received,"  all  objections  to  the  form  of  action  of 
jurisdiction  of  the  justice  are  considered  as  having  been  waived. 

Indebtttatus  assumpsit  to  recover  the  cost  of  repairing  cer- 
iain  bridges.  The  defendant  was  &  mill-owner.  His  predeces- 
sors in  interest  in  such  mill  had  dug  ditches  across  the  public 
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road  adjoining  the  mill  for  the  purpose  of  conducting  water  to 
the  mill,  and  had  placed  bridges  Over  such  ditches  and  kept 
them  in  repair.  The  defendant,  however,  failed  to  keep  the 
bridges  in  repair,  and  the  township,  being  bound  to  see  that 
the  roads  were  in  good  order,  therefore  repaired  such  bridges, 
and  now  brings  this  action  to  recover  the  cost  of  such  repairs. 
The  further  facts  appear  in  the  opinion. 

Oreen,  for  the  plaintiff  in  error. 

J.  M.  Porter  and  M,  Ooepp,  for  the  defendant  in  error. 

Bj  Oourt,  Lewis,  0.  J.  There  is  no  act  of  assembly  author- 
izing the  court  of  common  pleas  of  Northampton  county  to  enter 
judgment  nan  obstante  veredicto,  on  a  point  of  law  reserved  at 
the  trial.  But  as  the  judgment  is  to  be  reversed  for  error  in 
the  solution  of  the  point  reserved,  it  is  not  necessary  to  decide 
the  question  whether  such  a  judgment  can  be  entered  without 
an  act  of  assembly  conferring  the  power. 

We  are  to  take  it  as  settled  by  the  verdict  that  the  two  public 
highways  were  in  existence  before  the  mill-races  were  dug  across 
them;  that  the  said  races  were  dug  for  the  benefit  of  the  mill, 
by  the  former  owner  of  it,  and  that  they  are  continued  by  the 
defendant  below  for  the  same  purpose.  We  are  also  to  assume 
that  the  bridges  have  heretofore  been  kept  in  repair  by  the  former 
owners  of  the  mill.  From  these  facts,  an  agreement  to  keep 
them  in  repair  may  be  implied.  A  man  who  owns  soil  on 
which  the  public  have  a  highway  has  a  right  to  enjoy  his  prop- 
erty in  every  way  that  may  promote  bis  interest  or  convenience, 
80  that  he  takes  care  not  to  injure  the  public  easement.  Sic 
uiere  two  tit  alienum  non  kedas,  is  the  maxim  which  applies  in 
sucli  cases.  He  may  cut  a  passage  across  the  road  for  tiie  pur- 
pose of  draining  his  land,  or  leading  water  to  his  mill,  because 
the  land  is  his  own,  and  he  may  use  it  for  all  legitimate  purposes. 
But  as  he  has  no  right  to  injure  the  public  easement,  he  is  bound, 
in  order  to  preserve  that  right,  not  only  to  construct  bridges 
over  the  ditches  where  they  cross  the  highways,  but  also  to  keep 
them  in  repair.  The  duty  of  keeping  such  bridges  in  repair  is 
as  imperative  as  the  original  obligation  to  construct  them.  He 
could  not  be  permitted  to  cut  the  ditch  without  erecting  the 
bridge.  He  is  bound  to  keep  the  bridge  in  repair,  **  because  he 
erected  it  for  his  own  benefit."  Pur  ceo  que  il  ceo  erect  pur  son 
benefit  demesne:  Bowbridge  and  Channel  Bridge  v.  Le  Prior  de 
Strafford,  Temp.  8  Edw.  11. ,  cited  in  Bolle's  Abr.  363,  tit.  Bridges ; 
Periey  v.  Ohandier,  6  Mass.  454  [4  Am.  Dec.  159];  Dygert  v 


Digitized  by  VjOOQIC 


186  WooDRiNO  t;.  Forks  Township.  [Poim. 

Bchenok,  28  Wend.  446  [85  Am.  Deo.  675].  It  follows  from  these 
principles  that  a  subsequent  owner  of  the  land,  who  continues  a 
watercourse  across  a  highway,  for  the  use  of  his  mill,  and  thus 
renders  a  continuance  of  the  bridge  necessary,  is  liable  for  the 
repairs  of  the  bridge.  There  was,  therefore,  error  in  giving 
judgment  for  the  defendant  on  the  point  reserved. 

The  act  of  the  sixth  of  April,  1802,  8  Smith's  Laws,  512,  im- 
posing a  penalty  for  committing  a  nuisance  in  the  highway,  has 
never  been  construed  to  supersede  the  punishment  by  indict- 
ment at  common  law:  Kelly  v.  CommonweaUh^  11  Serg.  &  R.  845. 
The  act  of  thirteenth  of  June,  1886,  sec.  68,  expressly  preserves 
the  latter  remedy  in  addition  to  the  other.  But  those  proceed- 
ings are  designed  more  as  punishment  for  offenses  than  remedies 
for  the  injuries  caused  by  them.  They  do  not,  therefore,  preclude 
the  public  from  repairing  the  highway  in  the  first  place,  and  then 
bringing  an  action  to  recover  the  expenses  of  such  repairs  against 
the  party  who  is  liable  for  them.  It  is  the  duty  of  supervisors  to 
keep  the  roads  and  township  bridges  in  repair.  The  public  in- 
terest requires  that  this  duty  be  promptly  performed.  The  peo- 
ple are  not  to  be  obstructed  in  their  right  of  passage  until  the 
termination  of  litigation  with  a  wrong-doer.  The  obligation  to 
keep  the  roads  and  bridges  in  repair  gives  the  township  a  right 
of  action  against  all  persons  whose  neglect  of  duty  has  rendered 
the  services  of  its  supervisors  in  this  respect  necessary:  Potts- 
viUe  Borough  v.  Norwegian  Totonship,  14  Pa.  St.  548.  It  is  not 
necessary  that  the  township  should  prove  that  the  expense  of 
the  repairs  was  paid  before  suit  brought.  It  is  sufficient  that 
the  work  has  been  done  on  the  credit  of  the  township.  The 
defendant  has  nothing  to  do  with  the  question  whether  the  town- 
ship has  been  able  to  pay  its  debts  or  not.  A  stranger,  who  is 
under  no  obligation  to  repair  the  bridges,  could  not  recover 
from  the  defendant  for  expenses  voluntarily  incurred.  The 
crcditois  of  the  township,  for  work  done  at  the  request  of  the 
supervisors,  are  strangers  and  volunteers,  so  far  as  regards  the 
defendant  below.  They  could  maintain  no  action  against  him 
for  these  services.  He  may  therefore  feel  perfectly  safe  in  pay- 
ing the  just  demand  of  the  township. 

But  it  is  supposed  by  the  defendant  in  error  that  the  form  of 
the  action,  and  the  want  of  jurisdiction  in  the  justice,  present 
objections  to  the  plaintiff's  recovery.  It  must  be  remembered 
that  when  the  cause  came  into  the  common  pleas,  by  appeal, 
the  parties  went  to  trial  without  objection,  on  a  declaration  for 
*<  monqr  had  and  received,"  without  any  regard  to  .the  true 
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nature  of  the  action.  Such  a  proceeding  ia  a  waiver  of  all 
objections,  eitiier  to  the  form  of  the  action  or  to  the  jnrisdiction 
of  the  justice.  It  is  in  the  natore  of  an  amicaUe  action,  with 
an  agreement  to  waive  all  such  questions^  and  to  tiy  the  case  on 
its  merits. 

We  perceive  no  reason  why  the  plaintiff  in  error  should  not 
have  judgment  upon  the  verdict.  But  as  the  (defendant  below 
may  have  grounds  for  a  writ  of  error,  we  do  not  enter  the  final 
judgment  against  him  here;  but  reverse  the  judgment  for  the 
defendant  below,  and  remit  the  record  for  further  proceedings 
according  to  law. 

Judgment  reversed  and  procedendo  awarded. 

Owner  or  LAin>  Anjonravo  Highway  mat  Cctt  Jhroa  Aoaoes  Eoad, 
bat  if  he  do  lo,  he  most,  by  bridging  or  otherwise,  make  the  highway  safe 
for  travel,  ai  before:  Dygeri  v.  Sehenek^  35  Am.  Dec.  575;  P/uxnixvilU  t. 
Phamx  Iron  Cb.,  45  Pa.  St  137,  citing  the  principal  case. 

Oiusonoira  to  Fobm  or  Aonoir  abb  Waived  bt  Gonro  to  Trial  with- 
out laiaing  them:  Stamer  v.  Nati^  3  Qrant  Gas.  241,  citing  the  principal  < 


Lloyd  t;.  Ltnoh. 

[9B  VammihYAMiA  Skaxi,  419.] 
PUBOHASB  BT  TbBABT  IB  COMlfOB  OV  OUTSTANDIBO  TlTLB  InUM  tO  benefit 

ol  all  his  oo-tenanta. 

TbBAKT  in    COMlfOlf  OABKOT  AOQUIBB    InDEPBNDENT    TiTLB  A0AIV8T    HIS 

Co-TBNANTS,  where  the  land  held  in  joint  tenancy  is  sold  at  a  treasurer's 
sale  for  non-payment  of  taxes,  by  taking  an  assignment  of  the  purchaser's 
deed  before  the  time  for  redemption  has  expired. 

TMtst  is  not  Cbbated  Df  Fator  or  Son  or  Vendbb  or  Land  by  a  mere 
declaration  of  the  vendee,  at  the  time  of  making  the  porohase,  that  '*  he 
was  going  to  bay  the  land  for  his  son,"  if  there  is  no  further  proof  of 
any  agreement  to  do  so,  nor  any  evidence  that  the  son  furnished  the 
money  to  pay  for  it. 

BaorrAL  nr  Deed  or  Pathbnt  or  Pu^ghasb  Monet  is  no  evidence  of  the 
hat  of  its  payment  as  against  third  persons. 

Pabtt  Claimino  as  Bona  Fidb  Pubohaseb  roB  Valuablb  OoNsmBBa- 
noN  Paid,  without  notice  of  a  trust,  must  affirmatively  prove  the  pi^y- 
ment  of  the  consideration  by  other  evidence  than  the  receipt  upon  the 
deed. 

EnoTMBRT.    The  faets  are  stated  in  the  qpinkuL 

Eoffiua^  for  the  plaintiff  in  error. 

Blatr,  for  the  defendant  in  error. 
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By  Court,  Lewis,  C.  J.  On  tbe  seventh  of  October,  1841, 
James  Boss  and  Peter  Collins,  being  then  the  owners  of  the  land 
in  controversy,  entered  into  a  written  contract  to  convey  it  to 
Barnabas  Farrel,  in  consideration  of  the  sum  of  three  hundred 
and  seventy-five  dollars.  The  sum  of  one  hundred  and  sixty- 
eight  dollars  was  paid  by  Barnabas  Farrel  at  the  execution  of  the 
article.  The  residue  was  to  be  paid  in  installments,  the  last  of 
which  became  due  on  the  first  of  May,  1843.  Barnabas  Farrel 
died  on  the  twenty-fourth  of  October,  1841,  leaving  three  chil- 
dren, Thomas,  Catharine,  and  Elizabeth.  This  ejectment  was 
brought  to  recover  the  share  which  descended  to  Catharine  as 
the  heir  of  her  father. 

The  defense  is  founded  on  a  conveyance  of  the  seventh  of 
February,  1844,  by  James  Boss  and  Peter  Collins  to  Thomas 
Farrel,  on  his  securing  the  unpaid  portion  of  the  purchase 
money  due  on  the  contract;  a  treasurer's  deed  of  the  twenty- 
second  of  August,  1846,  to  John  Armitage,  for  taxes  assessed 
for  the  years  1844  and  1845;  an  assignment  of  the  last-men- 
tioned deed  by  Armitage  to  Thomi^  Farrel  on  the  ninth  of  De- 
cember, 1846;  and  a  conveyance  from  Thomas  Farrel  to  Gilbert 
L.  Lloyd  on  the  first  of  July,  1854.  Peter  Collins  testifies  that 
when  Barnabas  Farrel  was  looking  at  the  land,  before  the  con- 
tract was  made,  he  said  he  was  "going  to  buy  it  for  his  son," 
and  adds  that  that  was  the  reason  why  he  and  Boss  **  made  the 
deed  to  Thomas  Farrel"  several  years  after  the  death  of  Barna- 
bas Farrel.  This  evidence  is  in  conflict  with  that  of  James 
Boss;  but,  taking  it  for  truth,  it  is  entirely  insufficient  to  create 
a  trust  in  favor  of  Thomas  Farrel.  There  was  no  evidence  that 
the  hand-money  paid  at  the  execution  of  the  contract  be- 
longed to  Thomas  Farrel.  On  the  contrary,  the  evidence  is 
that  Barnabas  at  that  time  declared  that  he  '*  had  money  enough 
to  pay  for  it; "  that  he  had  **  money  from  Spang's  works."  He 
took  the  contract  in  his  own  name.  The  mere  declaration  of  a 
vendee  that  he  intends  to  buy^for  another,  without  evidence  of 
any  previous  agreement  to  do  so,  or  of  any  advance  of  money 
for  the  purpose,  raises  no  trust  which  can  be  supported  in 
equity:  Robertson  v.  Bobertson,  9  Watts,  82;  Sidle  v.  Waters,  5 
Id.  391;  Bear  v.  Whisler,  7  Id.  147. 

Thomas  Farrel,  on  the  death  of  his  father,  became  a  tenant 
in  common  with  his  two  sisters.  Independently  of  his  dafy  as 
a  brother,  his  obligations  to  his  sisters,  as  a  tenant  in  common 
with  them,  required  that  any  title  which  he  might  obtain  to  the 
premises  should  inure  to  the  benefit  of  all.     This  principle  of 
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law  giT68  to  all  the  heirs  of  Barnabas  Farrel  the  benefit  of  the 
two  deeds  acquired  by  one  of  them  for  the  premises  held  in 
common:  Van  Home  v.  Fonda,  6  Johns.  Ch.  408;  Smiley  v. 
Dixon,  1  Pa.  439;  Weaver  v.  Wible,  25  Pa.  St.  272  [64  Am. 
Dec.  696].  Those  deeds  can  only  be  used  as  a  security  to  en- 
force contribution  for  the  money  paid  for  them. 

But  it  is  alleged  that  Gilbert  L.  Lloyd  is  %  purchaser  for  a 
Taluable  consideration  paid,  without  notice  of  the  rights  of  the 
plaintiffs  below.  He  gave  no  eyidence  whatcTer  of  the  payment 
of  the  purchase  money,  except  the  receipt  on  the  deed  from 
Thomas  Farrel  of  the  first  of  July,  1854.  That  receipt  is  un- 
doubtedly evidence  of  payment  against  Thomas  Farrel  himself, 
and  all  who  subsequently  derive  title  from  him.  It  is  also  evi- 
dence to  pass  the  right  of  Thomas  Farrel,  whatever  it  was,  at 
the  time.  But  it  is  no  evidence  whatever  of  the  fact  of  pay- 
ment against  a  stranger,  or  even  against  one  who  derived  title 
from  Thomas  Farrel  previously  to  the  date  of  the  conveyance  to 
Lloyd.  Against  them  it  is  nothing  but  hearsay.  It  is  a  mere 
ex  parte  declaration  not  under  oath,  taken  without  any  oppor- 
tunity to  cross-examine.  It  has  been  long  setUed  that  such 
declfljnations  are  not  evidence  against  strangers.  It  is  upon  this 
principle  that  an  indorsement  by  the  payee  of  negotiable  paper, 
although  sufficient  evidence  to  pass  his  right  and  to  enable  the 
holder  to  maintain  an  action  in  his  own  name,  is  entirely  insuf- 
ficient to  show  that  he  paid  a  valuable  consideration  for  it,  so  as 
to  exclude  a  defense  which  would  be  otherwise  available:  Holme 
V.  Karsper,  6  Binn.  471;  Bellihoaver  v.  BlaclaUook,  3  Watts,  20 
(27  Am.  Dec.  330].  It  is  upon  this  principle  that  the  receipt  in  a 
deed  is  not  evidence  of  payment  of  the  purchase  money  against 
creditors  who  attack  it  by  evidence  tending  to  show  that  it  was 
made  to  defraud  them :  Clark  v.  Depew,  25  Pa.St.  516.  It  is  upon 
this  principle  that  it  has  been  constantiy  held  that  the  declara- 
tions of  a  grantor,  after  he  has  parted  with  his  interest,  are 
not  evidence  against  his  grantee:  Packer  v.  Chmsales,  1  Serg.  & 
B.  526;  Fatton  v.  Ooldsbonmgh,  9  Id.  47;  Babb  v.  Clemson,  12 
Id.  328;  Hoffman  v.  Lee,  3  Watts,  352;  McGuUoch  v.  Cowher,  5 
Watts  &  S.  427;  Gregory  v.  Griffin,  1  Pa.  St.  208.  It  is  on  this 
principle  that  it  has  been  repeatedly  held  that  receipts  of  third 
persons  are  not  evidence  of  payment  of  money,  unless  those 
persons  are  either  officers  of  the  law  or  agents  of  the  pariy 
against  whom  they  are  offered:  CtUbtish  v.  Gilbert,  4  Serg.  &  B. 
655;  Morton  v.  Mofton,  13  Id.  108.  On  the  same  principle,  it 
W^  been  a  hundred  times  decided  that  recitals  in  deeds  are  not 
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eTidenoe  of  the  facts  recited  against  strangers  or  persons  who 
deriye  title  from  the  grantors  before  the  execution  of  the  deeds 
containing  such  recitals:  Penrose  y.  OriffUh,  4  Binn.  231;  Oar^ 
wood  V.  Dennis,  Id.  827;  Dean  v.  Connelly,  6  Pa.  St.  239;  Foyf^ 
leU  V.  Spencer,  Id.  254;  SiUzeU  y.  Michael,'S  Watts  &  S.  332.  It  is 
oil  this  principle  that  the  rule  in  chancery  practice  requires  that 
the  plea  of  "  purchaser  for  a  valuable  consideration  "  should  dis- 
tinctly aver  that  the  consideration  money  was  bona  fide  and 
truly  paid,  independently  of  the  recital  in  the  purchase  deed:  2 
Darnell's  Ch.  Pr.  201.  Although  the  courts  in  this  country  may 
not  adopt  all  the  rules  of  practice  in  the  English  chancery,  they 
are  goTemed  by  the  same  equity  principles,  and  enforce  them  in 
some  form.  Chancellor  Desaussure,  in  speaking  of  this  plea,  has 
Tery  properly  held  that  its  substance  must  be  regarded  in  ad- 
ministering equity;  and  that  it  must  be  ayerred  that  the  pur* 
chase  money  was  '*  bona  fide,  truly,  and  actually  paid:"  Snel- 
grove  y.  Sndgrove,  4  Desau.  £q.  286.  No  new  principle  was 
announced  when  it  was  held  that  the  receipt  in  the  deed  of 
purchase  is  not  eyidence  to  support  this  material  ayerment 
against  any  persons  except  parties  to  the  deed,  or  persons  who 
subsequently  deriye  title  from  the  grantor.  This  application  of 
a  yery  familiar  rule  of  eyidence  was  fully  sanctioned  in  Union 
Canal  Company  y.  Young,  1  Whart.  432  [30  Am.  Dec.  212]; 
Bogers  y.  EaU,  4  Watts,  862;  BoUon  y.  Johns,  6  Pa.  St  151  [47 
Am.  Dec.  404];  and  Henry  y.  Eaiman,  25  Id.  860,  A  receipt 
for  the  purchase  money  at  the  foot  of  the  deed  has  been  held  to 
be  '*  eyidence  of  the  lowest  order,"  eyen  against  the  party  sign- 
ing it,  because  it  was  ''  eyery  day's  practice  to  haye  such  a 
receipt "  on  the  deed,  *'  when  perhaps  nine  times  in  ten  there  was 
not  a  shilling  paid: "  EamiUon  y.  McOuire,  3  Serg.  &  B.  356.  If 
such  eyidence  were  received  against  strangers  for  the  pur{>ose  of 
extinguishing  their  equitable  rights,  the  salutary  rules  estab- 
lished for  ages  would  be  subverted;  hearsay  evidence  would  be 
substituted  for  testimony  under  the  sanction  of  an  oath,  and  all 
the  advantages  of  a  cross-examination  would  be  swept  away. 
Under  such  a  system,  no  equitable  title  could  be  protected.  But 
it  is  urged  that  there  is  a  presumption  that  the  grantor  and 
grantee  have  acted  with  integrity.  This  may  be  so;  but  that  is 
no  reason  why  their  declarations  should  be  given  in  evidence 
against  persons  who  have  no  connection  with  them.  If  they 
are  acquainted  with  material  facts,  they  are  as  much  bound  to 
deliver  their  testimony  under  oath  as  other  persons,  if  competent 
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witneeaeB.  If  interested,  neither  their  deolaratione  nor  theii 
testimony  can  be  reoeiyed-  in  their  own  faTor. 

But  the  rejection  of  a  receipt  signed  by  a  stranger  implies  no 
imputation  of  dishonesty  in  the  party  signing  it  It  is  always 
signed  whenerer  a  conTeyanoe  is  made,  and  proTCS  nothing  fur- 
ther, eyen  against  the  grantor,  than  that  he  has  either  receiyed 
the  purchase  money  or  has  taken  security  for  it  Taking  secu- 
rity for  it  is  no  payment  which  would  defeat  a  prior  title.  Bona 
fide  payment  is  an  affirmatiTe  fact  peculiarly  within  the  knowl- 
edge of  the  party  making  such  payment  or  claiming  advantage 
from  it  It  is  therefore  easy  for  him  to  proYC  it  While,  on 
the  other  hand,  the  opposite  party,  who  is  a  stranger  to  the 
transaction,  might  haye  insuperable  difficulties  in  proving  a 
negatiye.  It  is  against  all  the  reason  and  life  of  the  law  that 
such  a  burden  should  be  imposed  upon  him. 

It  follows  from  this  view  of  the  case  that  Qilbert  L.  Lloyd 
stands  in  no  better  condition  than  Thomas  Farrel,  and  that  tiie 
court  was  correct  in  giving  a  positive  direction  in  favor  of  the 
plaintiffs  below.    This  disposes  of  the  whole  case. 

Judgment  affirmed.  

PUBCUASB  BT  OB  GOITVETAKOS  TO  OnB  OB  SbVBKAL  Go-TBNANTS  OF  OUT- 

BTAif  Dixo  TrrLB  inures  to  benefit  of  all  the  tenants  in  common:  Weaver  r. 
WibU,  64  Am.  Dec.  696,  and  note  698;  Tisdale  v.  TUdaU,  Id.  775,  and  note 
784;  MandevUU  v.  Solomon,  39  Cal.  133;  Noel  v.  WhUe,  37  Pa.  St.  525;  the 
two  last  citing  the  principal  case;  and  the  rale  will  apply  to  a  purchase  by 
the  tenant  at  tax  sale:  Bender  v.  Stewart,  75  Ind.  91. 

Trust  is  hot  Csbatbd  bt  Mbbb  Dbclaratiox  ov  Ybitdsb  at  the  sale 
that  he  purchased  for  another  without  further  proof:  WiUard  v.  WUlard,  56 
Pa.  St  125^  citing  the  principal  case.  The  principal  case  is  also  cited  on  this 
j^omt  in  Farr^Y.  Lloyd,  69  Id.  246,  which  was  a  case  arising  out  of  the  same 
subject-matter. 

Rbcral  Df  Dmmd  o»  Patxbnt  of  Pi7bci:\sb  Monet,  EftBor  or:  See 
Hammond  v.  Woodman,  66  Am.  Dec  219;  IFoocf  r.  Cheq^m,  67  Id.  62,  and 
cases  in  note  74,  75;  the  recital  is  conclusive  as  against  the  grantor  and  any 
claiming  under  him,  but  not  against  strangers:  Pennsylvania  Ball  Mfg,  Co, 
T.  Netl,  54  Pa.  St  18,  dting  the  principal  case. 

Pabtt  CLancnro  as  Boha  Fidb  PoBOHASBa  without  Notiob,  and  fof 
a  valuable  consideration,  must  afiSrmatively  prove  the  payment  of  the  oon« 
■ideration  by  other  evidence  than  the  receipt  upon  the  deed:  Whekm  v.  Mc* 
Cfreary,  64  Ala.  328;  Mor€$i  v.  Swift,  15  Nov.  224;  Se^/ield  S  B.  M.  <fQ.  v. 
I>l^rt  62  F^  St  66,  aU  oiiiiig  the  principal  < 
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Haldeman  &  Gbubb  v.  Bank  of  Middletown. 

L28  PsmnTLTAiiXA  BzAxm,  440.] 

The  Fact  that  Draft  Dbawk  bt  Firm  is  Payable  to  Ordbb  of  One 
Pabtneb,  and  by  him  indorsed,  is  not  evidence  that  it  was  not  drawn  by 
the  firm  in  the  nsnal  coarse  of  business. 

Pbesumftion  is  that  Dbawing  ov  Draft  ob  Bill  in  name  of  firm  by 
one  partner,  and  offering  the  same  for  disoonnt,  is  a  partnership  transac- 
tion, eren  though  the  draft  or  bill  was  made  payable  to  the  order  of  one 
of  the  members  of  the  firm. 

Pbesumftion  that  Dbawino  of  Dbait  in  Fibm  Name  and  discounting 
it  was  a  partnership  transaction  is  not  affected  because  the  paper  was 
discounted  at  the  request  of  the  partner  who  drew  it  in  the  name  of  the 
firm,  and  whose  name  was  inserted  at  payee,  and  who  indorsed  it  and 
drew  the  proceeds. 

Actual  EInowledoe  that  Negotiable  Papeb  was  Given  without  Con- 
sent of  certain  partners  is  a  good  defense  to  the  non-consenting  partners. 

Note  of  Fibm  Given  fob  I^rivate  Debt  of  One  Pabtneb  ls  Good 
against  the  firm  in  the  hands  of  a  6ona  Jide  holder;  the  right  of  the  indi- 
vidual partner's  creditor  depending,  however,  on  the  consent  of  all  the 
partners. 

In  AonoN  against  Fibm  on  Neootlabui  Paper  Dbawk  and  Discounted 
bt  Pabtneb  in  Name  of  Fibm  it  is  not  error  to  reject  evidence  show- 
ing that  the  partner  having  the  paper  discoanted  appropriated  the  pro- 
coeds  to  his  own  use. 

In  Action  against  Pabtnbbship,  Evidence  having  No  Tendency  to 
DiSFBOVE  Existence  of  Pabtnebship,  as  that  the  partners  held  the 
real  estate  used  in  their  partnership  transactions  as  tenants  in  common, 
or  that  the  oounsel  of  one  of  the  partners  advised  him  not  to  enter  into 
the  partnership,  or  that  the  partner  having  the  paper  discounted  did  not 
pay  over  to  the  other  partner  his  proportion  of  the  fnofits  of  the  con- 
oem,  it  not  admissible  for  that  purpose. 

Dbbt  against  partners  on  a  bill  of  exchange.  The  faets  are 
stated  in  the  opinion. 

Kline f  for  the  plaintiff  in  error. 

Parke  and  HateJhurst^  for  the  defendant  in  error. 

By  Oonrt,  Enox,  J.  Peter  Haldeman  and  Edward  B.  Gmbb 
were  partners  in  manufacturing  iron  at  the  Henry  Clay  furnace 
in  Lancaster  county,  from  June,  1863,  to  November,  1854.  On 
the  twenty-first  of  October,  1854,  Peter  Haldeman,  in  his  own 
name  and  that  of  his  partner,  E.  B.  Orubb,  made  a  draft  for  six 
thousand  dollars  at  sixty  days,  directed  to  EEaldeman  Brothers, 
Philadelphia,  payable  to  the  order  of  Peter  Haldeman,  and  by 
him  indorsed.  The  draft  was  discounted  by  the  Bank  of  Mid- 
dletown, and  the  proceeds  paid  to  Peter  Haldeman.  It  was  pro- 
tested for  non-payment,  and  this  suit  was  brought  by  the  bank 
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against  Haldeman  &  Gh^bb  to  lecoTer  the  amount  due  and 
unpaid  upon  the  draft. 

Edward  6.  Onibb  defends,  upon  the  ground  that  the  draft, 
although  in  the  name  of  Peter  Haldeman  and  himself,  was  really 
made  by  Haldeman  for  his  own  use,  and  that  the  proceeds  were 
■ot  used  in  the  business  of  Haldeman  &  Ghrubb,  but  were  ap- 
propriated by  Haldeman  to  his  individual  puri>oses.  The  case 
dep^ds  upon  the  question  whether  the  bank  was  bound  to  in- 
quire as  to  the  authority  of  Haldeman  to  draw  the  draft  in  the 
firm  names.  It  is  not  pretended  that  the  bank  had  actual  no- 
tice that  the  discount  was  for  Haldeman's  separate  use;  but  it  is 
alleged  that  the  form  of  the  draft  was  sufficient  to  put  the 
bank  upon  inquiry.  The  draft  was  made  payable  to  Peter  Hal- 
deman's  order.  Was  this  an  indication  that  it  was  not  drawn 
by  the  firm  in  the  usual  course  of  its  business?  Certainly  it  was 
not;  for  although  it  may  not  be  the  ordinaiy  form  in  which  bills 
are  drawn,  it  is  by  no  means  an  unusual  transaction,  when  the 
object  of  drawing  a  draft  is  to  raise  money  for  a  firm  that  it 
should  be  made  payable  to  the  order,  and  indorsed  by  one  of 
the  members  of  the  firm.  The  law  merchant,  founded  as  it  is 
upon  the  usage  and  custom  of  merchants,  should  conform  to  the 
business  habits  of  the  people  where  it  is  to  be  applied,  rather 
than  compel  the  business  community  to  follow  arbitrary  rules 
not  in  conformity  with  the  common  understanding  of  business 
men.  Where  a  draft  or  bill,  drawn  in  the  name  of  a  firm  by  one 
of  the  partners,  is  offered  for  discount,  the  presumption  is  that 
drawing  '^the  draft  was  a  partnership  transaction,  even  although 
it  was  made  payable  to  the  order  of  one  of  the  members  of  the 
firm.  Actual  knowledge  that  a  bill  or  note,  purporting  to  be 
drawn  or  made  by  a  firm,  was  given  without  the  consent  of  some 
of  the  partners,  is  a  good  defense  as  to  the  non-consenting  part- 
ners; but  the  presumption  that  the  paper  is  what  it  purports  to 
be  cannot  be  overthrown  upon  a  mere  matter  of  form  in  insert- 
ing the  name  of  one  of  the  members  of  a  partnership  as  payee. 
Where  a  firm  note  is  given  for  an  individual  debt»  the  person  to 
whom  the  debt  was  due  is  affected  with  notice  that  the  note  was 
not  given  in  a  partnership  transaction,  and  therefore  his  right 
to  recover  from  the  firm  will  depend  upon  the  assent  of  the  part- 
ner or  partners,  other  than  the  original  debtor.  But  such  a 
note  would  clearly  be  good  against  the  firm  in  the  hands  of  a 
boTiafide  holder. 

It  is  unnecessary  to  review  the  authorities  cited  by  the  plain- 
tiffs in  error.    It  is  sufficient  to  say  that  none  of  them  sustain 
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the  position  that  the  form  of  the  draft  ^was  notice  to  the  bank 
that  it  vras  not  drawn  for  partnership  purposes.  The  &ee  cir- 
oolation  of  mercantile  paper  is  essentially  necessary  to  the  qros- 
perify  of  the  bnsiness  public,  and  all  defense  made  against  it 
which  is  not  clearly  founded  upon  principles  of  substantial  jus- 
tice should  be  disregarded.  If  the  paper  is  fraudulently  put 
into  circulation^  let  him  who  has  actual  knowledge  of  the  fraud» 
or  who  has  been  grossly  negligent  in  obtaining  such  knowledge, 
be  a£Eeoted  by  the  fraud;  but  if  notice  is  to  be  implied  from  the 
name  of  the  payee  in  the  bill  or  note,  other  implications  of 
equal  or  greater  weight  will  be  made  from  other  causes;  and  the 
end  would  be  that  no  one  would  dare  take  a  note  or  bill  without 
first  taking  the  advice  of  counsel  learned  in  the  law  merchant. 
In  the  case  at  bar,  when  the  draft  was  offered  to  the  bank  for 
discount,  it  was  accompanied  by  a  letter  from  Peter  Haldeman, 
in  which  he  expressly  stated  that  the  money  was  wanted  for  the 
Henry  Clay  furnace,  in  which  he  and  Ghrubb  were  jointly  inter 
ested.  Instead  of  haying  notice  that  this  was  not  a  partnership 
transaction,  in  addition  to  the  presiunption  arising  from  the 
names  of  the  drawers,  the  bank  was  expressly  told  that  the 
money  was  wanted  to  pay  partnership  debts.  We  do  not  think 
that  the  letter  referred  to  was  necessary  to  the  plaintiff's  case, 
but  it  certainly  did  not  weaken  it.  That  the  draft  was  dis- 
counted upon  the  request  of  Haldeman,  and  the  proceeds  paid 
to  him,  is  entirely  immaterial,  for  which  we  have  the  authority 
of  Lord  Eldon  in  Ex  parte  Bonbonus,  8  Yes.  542,  and  Chief  Jus- 
tice Gibson  in  Jbnner  y.  Ball,  1  Pa.  St.  417.  It  is  difficult  to 
distinguish  this  case  in  principle  from  that  of  Ihmsen  y.  Ne^- 
ley,  25  Id.  297.  There  the  note  in  suit  was  made  by  Negley  & 
Mohan,  in  the  handwriting  of  James  S.  Negley,  payable  to  the 
order  of  James  S.  Negley,  and  indorsed  by  James  S.  Negley, 
and  by  Negley,  Mohan,  &  Co.;  which  indorsements  were  in  the 
handwriting  of  James  S.  N^ley,  who  was  a  member  of  the  firm 
of  Negley  &  Mohan  as  well  as  that  of  Negley,  Mohan,  &  Co. 
The  suit  was  against  Negley,  Mohan,  ^  Co.,  and  it  was  the 
unanimous  opinion  of  this  court  that  there  was  nothing  suspi* 
cious  upon  the  face  of  the  note,  and  that  a  bona  fide  holder  was 
entitled  to  recoyer  against  Negley,  Mohan,  &  Co.  It  is  to  be 
obseryed  that  the  note  of  Negley  &  Mohan  was  made  payable  to 
the  order  of  James  S.  Negley,  and  by  him  indorsed;  now  if  this 
was  sufficient  to  haye  put  the  purchasers  upon  inquiry  in  fayor 
of  Negley  &  Mohan,  it  would  surely  haye  had  the  same  effect 
in  behalf  of  Negley,  Mohan,  &  Co. ,  for  James  S.  Negley  had  the 
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Bame  authority  to  sign  the  names  of  the  one  firm  as  makers  as 
he  had  to  indorse  the  note  in  the  name  of  the  other  firm.  Had 
the  suit  been  against  the  firm  of  Negley  &  Mohan,  that  case  and 
the  one  in  hand  would  have  been  identical  in  fact  as  they  now 
are  in  principle. 

From  what  has  been  said,  it  follows  that  there  was  no  error  in 
rejecting  evidence  that  Haldeman  had  appropriated  the  money 
to  his  own  use,  and  that  the  statements  made  in  his  letter  to  the 
cashier  of  the  bank  were  not  true.  It  likewise  follows  that  the 
instructions  given  by  the  court  of  common  pleas  to  the  jury 
were  correct.  Neither  was  there  error  committed  in  rejecting 
the  offer  to  prove  by  Mr.  Penrose  that  the  purchase  of  tiie  real 
estate  was  made  by  Haldeman  &  Grubb  as  tenants  in  com- 
mon, and  not  as  partners;  and  that  he  advised  Orubb  not  to 
enter  into  a  partnership  with  Haldeman,  and  that  Haldeman 
did  not  pay  over  to  Grubb  the  one  half  of  the  profits.  This 
offered  evidence  did  not  tend  to  disprove  the  partnership,  and 
was  therefore  properly  rejected. 

Judgment  afSrmed.  

Paktvxb's  Powxr  to  BiiTD  FmM  bt  Nsootiablb  Instbumbnt  drawa 
by  him  in  firm  name:  See  Chrcder  v.  Kirher,  61  Am.  Beo.  724;  Hamilton  v. 
Summen^  64  Id.  500.  Contracts  made  in  the  finn  name  will  be  pretnmed  to 
be  for  the  firm:  Hogg  v.  OrgiU,  84  F^  St.  340,  dthig  the  principal  < 
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[28  FmrariiTAifiA  Siaxb,  447.) 

Indobskb  or  Kon  bktobb  Nbootiation  THsaior  bt  Patbi  it  liable  to 
the  payee  if  it  can  be  prored  that  the  object  of  the  indoraement  wai 
to  give  the  maker  of  the  note  credit  with  the  payee;  and  on  proof  d 
■nch  fact,  the  indorser  would  be  liable  in  a  similar  manner  to  the  in- 
doTBee  of  the  payee,  and  either  may  write  over  such  indoraer's  ngnatore, 
an  agreement  corresponding  with  such  facts. 

Ik  Absenob  op  Extbiksto  Pboof  to  Chabob  Ibbboulab  Indobsbb,  his 
liability  is  measored  by  his  indorsement  solely,  and  he  is  not  liable  to 
the  payee  at  all,  and  <mly  liable  to  snbseqnent  indorsees  by  the  payee 
assnming  the  position  of  first  indorser,  and  negotiating  the  note  on  the 
credit  of  all  the  parties  to  it. 

Affnom  on  promissory  note.    The  facts  are  stated  in  the  opin- 
ion. 

McKeniy^  for  the  plaintiff  in  error. 

Banks  and  Van  Beed,  for  the  defendant  in  error. 
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By  Courty  Woodwabd,  J.  The  plaintiff  snes  as  indorsee  of  a 
note  negotiable  on  its  face;  but  the  defendant  whom  he  sues, 
not  an  original  party  to  the  note,  appears  to  have  indorsed  it 
before  the  payee  indorsed  it  to  the  plaintiff.  Such  an  indorse- 
ment is  out  of  the  usual  course  of  business,  and  makes  the 
paper  what  was  called  in  Leech  t.  HiU,  4  Watts,  449,  "  an  anom* 
alous  instrument." 

Undoubtedly  the  indorser  meant  to  pledge  his  responsibility 
for  the  payment  of  the  note — but  how  ? 

If  he  meant  to  be  bound  to  the  payee,  as  surety  or  guarantor 
for  the  maker,  the  plaintiff  was  bound  to  prove  the  agreement, 
or  circumstances  from  which  it  might  be  fairly  inferred.  And 
to  prove  it  by  extrinsic  evidence — ^not  by  the  indorsement 
merely,  because  that,  being  out  of  the  usual  course,  cannot  im- 
port either  a  guaranty  or  suretyship. 

And  when  a  party  has  evidence  to  define  and  explain  such  an 
indorsement,  he  may  recover  upon  it  as  on  any  other  cause  of 
action  which  rests  in  parol. 

But  in  this  case  there  was  no  evidence  explanatory  of  the  in- 
dorsement. The  question  therefore  is.  What  does  it,  of  itself, 
and  unaided  by  extrinsic  proof,  import?  Simply  that  the  de- 
fendant meant  to  stand  as  second  indorser  after  the  payee. 
This  is  the  doctrine  of  the  cases  as  examined  and  declared  in 
Taylor  v.  MoCune^  11  Pa.  St  466,  and  as  repeated  lately  in  this 
court  in  the  cases  of  SchoUenberger  v.  NeJ^,  28  Id.  189,  and 
Fegenbush  v.  Lang,  Id.  193.  In  Eyner  v.  Shower^  13  Id.  444, 
Chief  Justice  Gibson  referred  himself  vdth  approbation  to 
Taylor  v.  McCune,  supra;  but  in  stating  the  substance  of  that 
case,  not  then  reported,  he  erroneously  imputed  to  it  the  doc- 
trine that  where  there  is  no  evidence  to  explain  this  anomalous 
kind  of  indorsement,  the  indorser  '/authorizes  the  payee  to 
write  over  his  name  any  form  of  engagement  he  may  see 
proper." 

It  WBB  this  observation  that  manifestly  misled  the  learned 
judge  below  into  deciding  that,  there  being  no  evidence  to  ex- 
plain Bartons  indorsement,  he  was  bound  to  meet  any  form  of 
engagement  the  payee  might  see  fit  to  write  over  his  name. 

An  examination  of  Tayhr  v.  McCune,  mipra,  will  show  that 
no  such  proposition  was  affirmed,  but  that  the  ruling  was  to  ex- 
actly the  contrary  effect,  though  the  syllabus  of  the  case  proves 
ttiat  the  reporter  misapprehended  it,  not,  indeed,  in  the  same 
manner  as  Judge  Gibson,  but  quite  as  essentially. 

It  was  a  suit  by  ICoOune  against  Taylor  on  an  indorsement 
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made  by  the  latter  of  a  promissory  note  of  Alexander  Short  to 
McGnne,  at  six  months.  On  the  trial,  evidence  was  given  to 
explain  the  purposes  of  the  indorsement,  and  the  judge  of  the 
district  court  of  Alleghany  instructed  the  jury  that  if  they  be- 
lieved the  informal  note  wiEis  given  by  Short  and  Taylor  to 
secure  the  plaintiff  for  the  amount  due  to  him,  the  note  was  to 
be  construed  according  to  the.  understanding  of  the  parties. 
The  jury  did  so  believe,  and  the  plaintiff  had  the  verdict  and 
judgment.  When  it  came  into  this  court.  Judge  Bell  reviewed 
the  cases  on  the  subject  of  these  informal  indorsements,  and 
declared  that  in  all  of  them  the  event  was  made  to  depend  on 
the  express  undertaking  of  the  defendant  as  surety,  "mani- 
fested, not  merely  by  his  irregular  indorsement  of  the  note, 
but  by  evidence  aliunde;"  and  then  he  proceeded  to  show  that 
the  extrinsic  proof  in  the  case  failed  to  establish  Taylor's  liabil- 
ity; that  the  legal  presumption,  from  the  mere  indorsement, 
was,  that  Taylor  intended  to  stand  as  second  indorser,  and  con- 
cluded by  reversing  the  judgment  in  these  words:  "  There  was 
no  acirUiUa  of  proof  of  an  understanding  of  the  parties,  differ* 
ing  from  that  to  be  drawn  from  the  instrument  itself,  and  con- 
sequently the  plaintiff  was  not  entitled  to  recover." 

Such  is  Taylor  v.  McOune,  9upra;  and  the  two  propositions  it 
establishes,  and  which  have  been  enforced  in  the  recent  cases 
already  referred  to,  may  be  stated  thus: 

1.  That  where  a  third  party  indorses  a  negotiable  note  before 
the  payee  has  negotiated  it,  he  is  liable  to  the  payee  if  it  can  be 
proved  that  the  object  of  the  indorsement  was  to  give  to  the 
maker  of  the  note  credit  with  the  payee.  And  it  is  a  fair  infer- 
ence from  this  proposition  that  on  proof  of  such  an  understand- 
ing the  indorser  would  be  in  like  manner  liable  to  any  indorsee 
of  the  payee,  either  of  whom  may  write  over  the  signature  of 
the  indorser  an  agreement  corresponding  with  the  facts  suscepti- 
ble of  proof. 

2.  But  where  there  is  no  extrinsic  or  collateral  proof  to  charge 
such  an  irregular  indorser— where  his  liability  is  to  be  measured 
solely  hy  the  fact  of  indorsement,  he  is  not  responsible  to  the 
payee  at  all,  and  becomes  responsible  to  a  subsequent  indorsee 
only  by  the  payee's  assuming  the  position  of  a  first  indorser, 
and  then  negotiating  the  note  on  the  credit  of  all  the  parties 
to  it 

The  cases  of  Leech  v.  HiU,  4  Watts,  449,  Kyner  v.  Shower,  18 
Pa.  St  444,  and  SchoUenberger  v.  Nehf,  28  Id.  189,  illustrate  the 
first  of  these  propositions,  and  Taylor  v.  MoOune,  H  Id.  466, 
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and  Ibgenbush  t.  Lang,  28  Id.  193»  are  illustacations  of-  the  sec- 
ond. There  is  no  diffioulty  in  classifying  the  case  before  us. 
It  belongs  to  the  second  proposition. 

There  was  no  proof  to  charge  Barto  with  liability  to  the  payee, 
and  he  could  be  made  liable  to  Schmeck  as  a  subsequent  holder 
only  by  the  payee's  assuming  the  responsibility  of  a  first  in- 
dorser.  Barto  must  be  presumed  to  have  come  upon  the  note 
as  second  indorser,  with  the  expectation  and  understanding  that 
Mannerback  should  be  first  indorser  before  it  should  be  nego- 
tiated. 

It  was  a  fraud  on  Barto,  therefore,  for  Mannerback  to  indorse 
below  him,  and  to  negotiale  the  note  to  Schmeck,  without  him- 
self assuming  the  responsibility  of  a  first  indorser.  And  Schmeck 
took  the  note  with  his  eyes  wide  open  to  the  fact  that  Manner- 
back  was  the  payee,  and  could  not  regularly  be  second  indorser. 
This  was  a  dxcumstance  sufficient  to  discredit  the  commercial 
character  of  the  paper,  and  to  put  Schmeck  upon  inquiry  for 
the  collateral  agreement  which  could  alone  entitle  him  to  charge 
Barto  as  first  indorser.  The  defense,  therefore,  is  just  as  avail- 
able against  Schmeck  as  it  would  have  been  agauist  Manner- 
back. 

Barto  is  liable  to  neither — ^not  to  Mannerback,  because  his 
mere  indorsement  imported  in  law  no  liability  to  him;  nor  to 
Schmeck,  because  in  taking  the  note  without  Mannerback  on  it 
as  first  indorser,  he  deprived  Barto  of  that  recourse  to  Manner- 
bach  which  he  was  entitled  to  have,  and  without  which,  it  is 
fair  to  presume,  he  would  not  have  indorsed  the  paper. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Pkbbon  Wbitiko  Name  on  Back  of  Non  beiobs  Dklivxby  to  Patbb« 
OB  BBiOBB  Nbootiation  bt  Him,  extent  of  liability  of:  See  Lewis  v.  Har^ 
veff,  50  Am.  Deo.  286,  and  note  292,  citing  prior  oases;  Cook  v.  Southwicky  60 
Id.  181;  Wright  v.  Mone,  69  Id.  291.  The  principal  case  is  cited  to  the  prop- 
osition that  such  indorser  is  liable  to  the  payee  on  proof  that  the  objcHit  ol 
his  indorsement  was  to  give  the  maker  credit,  but  that  in  absence  of  such 
proof  he  is  liable  merely  as  an  indorser  after  the  payee,  in  Smith  v.  Kessler, 
44  Pa.  St.  144;  Slack  v.  Kirk,  67  Id.  384;  Schafer  v.  Farmer^  and  MecJianies' 
Bank  59  Id.  149;  S.  C,  8  Am.  L.  B^.,  N.  S.,  689;  Shenk  v.  Sobeson,  2 
Grant  Oas.  875;  Jliartm  v.  Dnfqf,  4  Phila.  75;  Hainei  ▼.  Atwood,  7  Id.  197. 
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Coovbr's  Appeal. 

[39  PXHXITLTAlflA  STATB»  9.] 

Samm  bt  Pabtneb  ov  his  Intkbkt  jx  Pebsonal  Pbopbbtt  or  Fbui 
puses  nothing  bat  his  interest  in  the  surplns,  after  pftjineni  of  the  psrt* 
nership  debtsi 

Pabtxcbship  Cbkditobs  Who  hayb  No  Lmr  ox  Pbbsonal  Pbopebtt 
ov  FiBM  have  no  means  of  enforcing  their  claim  to  a  preference  in  the 
distribution  of  it;  their  eqnity  is  only  to  be  worked  out  through  the  equi- 
ties of  the  partners  themselves,  each  of  whom  has  a  right,  while  he  exer- 
cises dominion  over  the  property,  to  insist  on  its  application  to  partner- 
ship claims  before  it  be  appropriated  to  the  individual  debts  of  the  several 
psrtners.  This  right  may,  however,  be  waived  by  each  partner  dispos- 
ing of  all  his  interest  in  the  property. 

Lebh  Aoquibxd  bt  Pabtnbbshif  Cbxditobs  oir  Joibt  Aasm  oaknot  bb 
Dkratbd  by  any  subsequent  disposition  of  the  property  by  the  several 
partners. 

Whkbb  ExBounoNS  abb  Issued  against  Individual  Pabtnebs  fob  Sep- 
ABATE  Debts,  and  also  against  Fibic  for  partnership  debts,  and  by 
agreement  of  the  execution  creditors  the  firm  property  is  all  sold  at  the 
same  time,  the  firm  creditors  are  entitled  to  preference,  and  are  entitled 
to  all  the  proceeds  where  necessary  to  satisfy  their  claims,  and  the  rule 
is  the  same  though  the  individual  executions  were  prior  in  date. 

Appeal  from  order  confirming  auditor's  report.  Oertain  judg- 
ments having  been  rendered  against  a  partnership,  and  other 
judgments  rendered  against  members  constituting  the  firm,  and 
executions  haying  been  issued  on  each  judgment,  all  the  execu- 
tion creditors  agreed,  for  mutual  convenience,  that  all  the  firm 
property  should  be  sold  under  all  the  executions  at  one  sale. 
The  property  was  sold,  and  under  the  agreement  the  proceeds 
were  paid  into  court,  and  an  auditor  appointed  to  make  distri- 
bution. The  auditor  reported  a  certain  mode  of  distribution, 
which  in  effect  was  that  the  claims  of  the  firm  creditors  be  first 
settled  in  full,  and  if  any  balance  remain,  that  it  be  distributed 
to  the  individual  creditors,  in  the  order  of  issuance  of  their  execu- 
tions. The  report  was  confirmed,  and  the  distribution  so  de- 
creed. From  this  decree  the  individual  creditors  appealed.  The 
remaining  facts  appear  in  the  opinion. 

By  Court,  Lewis,  0.  J.  If  one  of  several  partners  sell  his 
interest  in  the  personal  property  belonging  to  the  firm,  nothing 
passes  but  his  interest  in  the  surplus,  i^ter  payment  of  the  part- 
nership debts.  Partnership  creditors  who  have  no  lien  on  the 
personal  estate  of  the  firm  have  no  means  of  enforcing  theii 
claim  to  a  preference  in  the  distribution  of  it.  Their  equity, 
whatever  it  may  be,  is  to  be  worked  out  through  the  equities  of 
the  partners  themselves,  each  of  whom  has  a  right,  while  he 
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exeroifles  dominion  over  the  property,  to  insist  on  its  application 
to  partnership  claims,  before  it  be  appropriated  to  the  indi- 
vidual debts  of  the  several  partners.  But  this  right  may  be 
waived,  and  it  is  waived  when  each  partner  disposes  of  all  his 
interest  in  the  property.  Sales  on  separate  executions  against 
the  several  partners  have  the  same  effect  as  sales  by  the  indi- 
vidual partners  themselves:  Doner  y.  SUmffer^  1  Penr.  &  W.  205 
[21  Am.  Deo.  870];  Baher^s  Appeal,  21  Pa.  St.  76  [59  Am.  Dec. 
752].  But  when  the  joint  creditors  acquire  a  lien  on  the  joint 
assets,  either  by  assignment  or  by  levy,  no  subsequent  disposi- 
tion of  the  property  by  the  several  partners,  or  by  their  separate 
execution  creditors,  can  defeat  such  lien.  It  differs  from  a  lien 
against  a  single  member  of  the  firm  in  this  important  particular, 
that  the  former  is  a  lien  on  the  chattels  themselves,  while  the 
latter  is  a  lien  on  the  surplus  only,  after  payment  of  partnership 
debts.  The  lien  of  the  partnerdiip  creditors  is  in  time  if  ac- 
quired before  the  sale.  The  moment  the  equity  of  the  partner- 
ship creditors  is  thus  secured,  their  rights  become  paramount, 
and  no  arrangement  of  the  order  of  sale  can  give  the  separate 
creditors  a  preference  over  them.  It  follows  that  the  agreement 
respecting  the  time  and  manner  of  selling  on  the  executions  in 
the  sheriff 's  hands  did  not  change  the  rights  of  the  parties.  The 
partnership  creditors  were  entitled  to  the  proceeds.  As  the 
sum  raised  was  not  8u£Scient  to  pay  them,  there  was,  of  course, 
nothing  left  for  the  separate  creditors.  The  opinion  of  the 
learned  president  of  the  common  pleas  contains  a  correct  state- 
ment of  the  law  of  this  case. 
Decree  of  distribution  affirmed  at  the  costs  of  the  appellants. 

Lbwis,  0.  J.  The  decree  of  distribution  affirmed  in  Coover'B 
Appeal^  for  the  reasons  assigned  in  the  opinion  just  delivered, 
disposes  of  Bex^  Silvia,  it  Oo.'s  Appeal,  Henry  L.  Kin^%  Appeal, 
and  Mary  Dare^e  Appeal. 

Decree  of  distribution  affirmed  at  the  costs  of  the  appellants. 

PaBTZTIBSHIP  CbEDITOBS  and  CbSDITOBS  OV  iNDIVIDUAIi  PABTinEBS,  lioia 

or  priorities  of,  regarding  firm  property:  See  MUUr  ▼.  EtUU,  67  Am.  Dec.  306^ 
and  THUingluut  ▼.  CkampUn^  Id.  510,  and  notee  to  both  cases,  citing  many 
prior  decisions  in  the  series,  which  cover  the  snbject-matter  of  the  principal 
case.  The  equities  of  the  firm  creditors  are  to  be  worked  oat  throogh  the 
equities  of  the  partners:  MeNnU  v.  Strayham,  39  Pa.  St.  273,  citing  thf 
principal  case. 

Thb  principal  cask  is  crr£D  in  Baekus  v.  Murphy,  39  Pa.  St.  401,  and 
Stuart  V.  McIIenry,  3  Phila.  342,  as  to  the  effect  of  a  judicial  sale  of  partner- 
ship effects  at  the  suit  of  joint  and  several  creditors. 
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Weaver  v.  Fegelt. 

[39  PimnTLTAifiA  Statb,  27.] 

Two  Thousaitd  Pouvds  Atoibdupois  Wught  CoirsnTun  Tov  ia  Penn* 
■ylyaoU:  Ewom  t.  Meyen,  25  Pa.  St  114. 

OsAirr  19  FsDDUL  Cohotitution  or  Powxr  to  Cohobbm  to  Rioul4TI 
WnoHTS  AND  MXA8UBX8  doM  oot  extingoith  the  right  of  the  states  to 
deal  with  the  same  ■abject  until  coogrees  shall  have  exercised  its  power 
in  regard  thereto. 

(huHT  OF  PowxK  TO  CoMORBS  ExoLiTDis  RiGHT  09  Stati  OTcr  Same  sub- 
ject only  when  the  grant  is  in  express  terms  an  exdnslye  authority  to 
the  Union,  or  where  the  grant  to  congress  is  Osiupled  with  a  prohibition 
to  the  states  to  exercise  the  same  power,  or  where  the  grant  to  the  one 
would  be  repugnant  to  the  exercise  of  a  similar  authority  by  the  other. 

AnBUMPsiT  to  recover  the  price  of  certain  coal.  The  sole 
question  in  dispute  was  whether  a  ton  consisted  of  two  thousand 
or  two  thousand  two  hundred  and  forty  pounds  avoirdupois. 

Banks,  for  the  plaintiff  in  error. 
FUbert,  for  the  defendant  in  error. 

By  Court,  Lewis,  G.  J.  The  question  raised  in  this  case  was 
decided  in  Evana  ▼.  Myers,  25  Pa.  St.  114.  It  was  noli  then 
supposed  by  any  one  that  congress  had  exercised  their  constitu- 
tional power  to  fix  a  standard  of  weights  and  measures.  In  the 
decision  since  pronounced  by  Judge  Grier,  in  MoU  ▼.  Steamer 
Miantonomi,  8  Liv.  Law  Mag.  598,  S.  0.,  sUb  nam.  The  Mianto- 
nami,  8  Wall.  jun.  46,  it  is  fully  conceded  that  they  have  not 
hitherto  exercised  that  power.  The  same  concession  is  made 
by  Judge  Story  in  his  Commentaries  on  the  Constitution.  The 
omission  to  exercise  this  power  was  in  fact  made  a  matter  of 
complaint  and  remonstrance  by  the  legislature  of  Pennsylvania, 
in  &eir  resolutions  of  the  ninth  of  April,  1834,  in  which  the 
general  government  was  urged  to  perform  this  obligation.  The 
act  of  assembly  of  the  fifteenth  of  April,  1834,  is  based  upon  the 
neglect  of  the  federal  legislature  in  this  particular,  and  it  is  in 
that  act  expressly  provided  that  whenever  congress  shall  estab- 
lish a  standard  of  weights  and  measures,  the  standards  named  in 
the  state  law  shall  be  made  to  conform  to  the  act  of  congress.  It 
is  an  error  to  suppose  that  either  the  resolution  of  congress  of 
the  fourteenth  of  June,  1836,  or  the  acts  of  the  nineteenth  of 
Hay,  1828,  and  thirtieth  of  August,  1842,  establish  a  standard 
of  weights  and  measures  to  regulate  the  business  transactions 
of  the  people.  The  resolution  of  1836  was  nothing  more  than  a 
preliminary  step  looking  to  the  exercise  of  the  power  at  a  future 
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day.    The  act  of  1828  had  relation  merely  to  ihe  opeiatioiiB  of 

the  United  States  mint;  and  the  act  of  1842  was  limited  exclu- 
fiivelj  to  the  collection  of  the  public  revenue,  under  the  tariff  of 
that  year.  There  is  therefore  no  foundation  whatever  for  the 
allegation  that  congress  has  exercised  this  power,  and  that  there 
is  therefore  any  actual  conflict  between  the  state  and  national 
legislation  on  this  subject. 

But  it  seems  to  be  thought  by  the  plaintiff  in  error  that  the 
mere  grant  of  the  power  to  congress,  although  not  exercised  by 
that  body,  extinguishes  it  in  the  states.  This  is  contrary  to  the 
rule  of  construction  adopted  by  all  approved  authorities.  Alex- 
ander Hamilton,  who  was  not  likely  to  relinquish  federal  au- 
thority where  he  could  maintain  it  with  any  shov  of  reason, 
states  the  rule  thus:  "This  exclusive  delegation,  or  rather  this 
alienation,  of  state  sovereignly  exists  only  in  three  cases:  1. 
Where  the  constitution  in  express  terms  granted  an  exclusive 
authority  to  the  Union;  2.  Where  it  granted  an  authority  to 
the  Union,  and  at  the  same  time  prohibited  the  states  from  exer- 
cising the  like  authority;  8.  Where  it  granted  an  authority  to 
the  Union,  to  which  a  similar  authority  in  the  states  would  be 
absolutely  and  totally  contradictoiy  and  repugnant."  It  is  not 
pretended  that  the  jgrant  of  the  power  to  regulate  weights  and 
measures  is  exclusive  in  express  terms,  nor  that  the  states  are 
expressly  prohibited  from  exercising  it.  The  state  sovereigntiea 
are  therefore  to  be  extinguished  as  regards  ibis  subject,  if  at  all, 
by  mere  implication.  But  that  implication  can  only  arise  where 
the  state  authority  is  **  absolutely  and  totally  contmdictoiy  and 
repugnant"  to  the  power  delegated  to  congress.  These  terms 
necessarily  imply  the  pre-existence  of  something  to  contradict 
or  oppose.  But  there  is  nothing  whatever,  either  in  the  consti- 
tution or  in  the  acts  of  congress,  which  the  act  of  assembly  in 
any  respect  contravenes  or  opposes.  It  is  therefore  perfectly 
constitutional.  The  true  rule  in  this  respect  was  correctly 
stated  by  Chief  Justice  Tilghman,  in  the  celebrated  case  of  Mocre 
V.  Houston,  8  Serg.  &  B.  179.  "  Where  the  authority  of  the 
atsktea  is  taken  away  by  implication,  they  may  continue  to  act 
tmtil  the  United  States  exercise  their  power,  because  until  such 
exercise  there  can  be  no  incompatibility."  The  decision  of  the 
supreme  court  of  Pennsylvania  in  the  case  referred  to  was  af- 
firmed in  the  supreme  court  of  the  United  States.  The  frequent 
application  of  the  principle  settled  in  that  case  is  familiar  to  all 
persons  conversant  with  the  operations  of  our  government.  Con- 
gress has  power  to  provide  for  calling  forth  the  militia,  but  the 
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Btates  may  do  tho  same,  bo  that  their  enactments  do  not  oonfliot 
with  the  acts  of  congress:  Moore  y.  Houston,  supra;  Houston  v. 
Mbore,  5  Wheat.  1.  Congress  may  establish  uniform  bankrupt 
laws,  but  the  states  may  exercise  the  same  power  within  their  re- 
spectiTe  jurisdictions,  so  long  as  they  do  not  conflict  with  exist- 
ing regulations  of  congress:  Sturges  y.  Crowninshield,  4  Id.  122; 
Ogden  y.  Saunders,  12  Id.  213;  Boyle  y.  Zacharie,  6  Pet.  348. 
Congress  may  exercise  the  taxing  power,  and  so  may  the  states 
exercise  general  powers  of  the  like  kind.  Congress  haye  power  to 
punish  for  counterfeiting  the  coin,  and  had  power  to  punish  for 
counterfeiting  the  notes  of  the  Bank  of  the  United  States,  and  the 
states  exercised  the  same  power:  Fox  y.  Ohio,  5  How.  432;  WhUe 
y.  CommonvoeaHh,  4  Binn.  418;  Livingston  y.  Van  Ingen,  9  Johns. 
267.  Congress  may  grant  exclusiye  priyileges  for  limited  times  to 
authors  and  inyentors.  The  states  did  the  same  until  congress 
exercised  the  power:  Livingston  y.  Van  Ingen,  supra.  Congress 
haye  power  to  proyide  for  the  recaption  of  fugitive  slayes.  The 
states  haye  the  same  power  so  long  as  their  enactments  are  not 
in  conflict  with  the  acts  of  congress  on  the  subject.  It  is  true 
that  this  principle  was  denied  by  Justice  Story  in  Prigg  v. 
Pennsylvania,  16  Pet.  539.  But  that  opinion  was  on  a  question 
which  did  not  arise  in  the  case.  It  was  one  of  the  most  mis- 
chieyous  heresies  ever  promulgated.  It  was  neyer  received  as 
the  true  construction  of  the  federal  constitution,  and  the  more 
recent  case  of  Moore  y.  Illinois,  14  How.  13,  shows  that  it  was 
promulgated  without  the  sanction  of  a  majority  of  the  court. 

The  United  States  courts  haye  jurisdiction  oyer  controyersies 
between  citizens  of  different  states,  but  no  one  has  ever  doubted 
the  jurisdiction  of  the  state  courts  oyer  the  same  parties.  To 
hold  that  the  mere  grant  of  power  to  the  federal  goyemment 
oyer  any  subject  extinguishes  state  authority  oyer  the  same  sub- 
ject would  invalidate  thousands  of  judgments  rendered  by  state 
courts,  in  controversies  between  citizens  of  different  states.  In 
every  state  in  the  Union  weights  and  measures  have  been  con- 
stantly governed  either  by  a  standard  established  by  a  state 
statute,  or  by  the  common  law  of  the  state.  The  power  of  each 
state  to  establish  its  own  common  law  on  this  subject  has  never 
been  denied.  If  the  states  have  this  power,  they  certainly  have 
the  power  to  enact  statutes.  The  power  being  acknowledged, 
it  is  not  for  the  federal  government  to  interfere  with  the  manner 
of  exercising  it.  To  deny  the  existence  of  this  authority  now 
would  oyertum  the  practice  which  has  been  uniformly  acted  on 
bjall  the  states  during  the  whole  period  of  their  political  (vxist- 
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ence.  It  would  throw  all  past  tiansactionB  into  confusion,  and 
leave  the  business  community  no  guide  whatever  for  the  future; 
for  there  is  no  certainty  that  congress  will  ever  deem  it  expedient 
to  fix  a  standard.  Chief  Justice  Tilghman,  in  Farmer^  and 
Mechanics'  Bank  v.  Smithy  8  Serg.  &  B.  69,  stated  a  fact  which 
no  one  has  ever  denied,  when  he  declared  that  "  the  states  have 
regulated  weights  and  measures  at  their  pleasure,  ....  with- 
out objection."  Their  right  to  do  so,  until  congress  shall  act 
on  the  subject,  admits  of  no  doubt. 
Judgment  affirmed.  

Wkiohtb  Ajm  MiAfiCBBi,  Powxa  to  RioinjLTi.— The  United  States  eoo- 
■titution,  art.  1,  see.  8,  provides  that  "the  congress  shall  have  power  to 
....  Hx  the  standard  of  weights  and  measures."  This  power  on  the  part  of 
congress  has  never  been  exercised.  It  is  said  that  when  the  power  is  ezw- 
cisecl  by  congress  it  will  be  exdnsive  of  an  exercise  of  the  same  power  by  the 
states.  In  //o/i  v.  Steamer  MianUmomi,  3  Liv.  Law  Mag.  508,  S.  C,  8  Wall 
Jun.  46,  Judge  Orier,  while  admitting  that  congress  had  not  exercised  the 
power,  and  that  the  states  did  so  continually,  questioned  the  validity  of  any 
state  statute  on  the  subject.  It  was  not  necessary,  however,  to  decide  that 
question  in  the  case,  the  parties  having  fixed  the  weight  by  contract.  It  is, 
however,  the  opinion  of  the  learned  commentators.  Story  and  Pomeroy,  that 
until  congress  shall  fix  a  standard,  the  states  possess  the  power  to  fix  their 
own  weights  and  measures:  2  Story  on  Const.,  sec.  1122;  Pomeroy  Const.  Law, 
sec.  410;  and  such  opinion  is  apparently  correct  on  theory,  for  tiie  states  may 
exercise  powers  granted  to  congress,  where  congress  fidls  to  exercise  them, 
except  when  the  grant  to  the  Union  is  in  express  terms  exclusive,  or  coupled 
with  a  prohibition  to  the  states,  or  where  the  grant  to  one  would  make  the  exer^ 
dse  by  the  other  absolutely  and  totally  repugnant:  Thames  Bank  v.  XoveU,  46 
Am.  Deo.  332;  Craig  v.  Kline^  65  Pa.  St  409;  Gagman  t.  K^My^  24  Ind. 
613,  citing  the  principal  case.  Story  says  that  this  rule  has  been  uniformly 
upheld,  and  its  correctness  never  controverted:  Story  on  Const.,  sec.  436; 
liauMUm  V.  Moorty  5  Wheat.  1;  Ogden  v.  aj&6oft«, 9  Id.  1;  Stmyetr.  Orowmh^ 
§hiM,  4  Id.  122;  Ogdm  v.  SoMmders,  12  Id.  I. 


BrrxmoEB  v.  Baeeb. 

[99  PBrnranvAinA  SvAn*  66.] 

TSVANT  UNDER  LSABB  OF  LaTER  DaTX  THAK  JUPOMBNT  OB  OtHXR  LiSN, 

after  a  sheriff's  sale  under  such  lien,  becomes  a  tenant  at  will  of  tiie  sher- 
iff's vendee,  and  if  such  tenant  has  sown  his  crop  before  he  was  notified 
of  the  purchaser's  intention  to  determine  the  tenancy,  he  will  be  entitled 
to  take  it  away. 

Person  ik  Possession  of  Land  under  Title  Which  scat  be  Dbtermikbd 
by  happening  of  uncertain  event,  not  vrithin  his  control,  is  on  such  de- 
termination of  his  lease  entitled  to  the  way-going  crop. 

Lbssujc  in  Possession  at  Time  or  Sheriff's  Saj.e  of  Premises  is  to  be 
treated  either  as  a  tenant  for  years  or  at  will:  if  for  years,  he  is  entiiled 
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to  the  wmy-gomg  crop,  under  the  general  onstom  or  common  law  of  Penn- 
■ylvania;  if  at  will,  he  has  the  right  to  the  larger  emblements  or  way-going ' 
crop  that  belongs  by  the  common  law  to  that  species  of  tensaoy. 
Casks  on  Wat-ooiko  Gbops  Rkvixwid. 

Tbotxb  for  conversion  of  certain  growing  crops.  The  grain 
was  sown  by  the  lessee  of  certain  land,  which  land  was  incum- 
bered with  a  judgment  at  the  time  of  the  lease.  Under  such 
judgment  the  land  was  sold  to  defendant.  Plaintiff  in  the  mean 
time  recovered  a  judgment  against  such  lessee,  and  thereunder 
levied  on  the  crop  whibh  had  been  harvested.  Defendant,  how- 
ever, claimed  that  the  title  to  the  crop  passed  to  him,  together 
with  the  land,  and  therefore  sued  for  its  value.  Verdict  for 
plaintiff.    Defendant  excepted,  and  took  this  wriiof  error. 

Buehler  and  Hepburn,  for  the  plaintiff  in  error. 

McConaughy  and  Cooper,  for  the  defendant  in  error. 

By  Court,  Lowbob,  J.  There  are  several  erroneous  cases  in 
our  books,  of  reports  on  the  subject  of  the  way-going  crop, 
which,  if  they  are  not  known  as  such,  are  continually  tending 
to  mislead  the  bar  and  the  bench.  In  Siambaugh  v.  Yeates,  2 
Rawle,  161,  it  was  decided  that  if  during  the  currency  of  exe- 
cutions which  resulted  in  the  sale  of  land  the  crop  on  it  was 
sold  by  a  constable,  his  vendee's  title  is  good  against  the  sheriff's 
vendee  of  the  land  with  the  crop  still  on  it.  In  Myers  v.  While, 
1  Id.  353,  it  was  decided  that  even  after  the  commencement  of 
suit  on  a  mortgage,  the  mortgagor  may  dispose  of  his  growing 
crop,  and  then  it  will  not  pass  to  the  sheriff's  vendee,  though  it 
be  still  growing  on  the  land.  In  Smiih  v.  Johnston,  1  Penr.  & 
W.  471  [21  Am.  Dec.  404],  it  was  decided  that  even  after  a 
private  sale  of  land  the  law  allows  the  vendor  to  enter  and  carry 
off  the  crop  previously  sewn  by  him. 

If  these  cases  were  right,  then  the  conclusion  would  be  inevi- 
table, and  a  fortiori,  that  a  tenant  of  the  owner  of  the  land  would 
be  entitled  to  his  way-going  crop,  notwithstanding  a  sheriff's  sale 
.of  the  land  before  it  was  gathered;  for  he  got  his  title  to  it  prior 
to  the  sale,  as  others  did  in  the  first  two  cases.  But  we  can 
make  no  use  of  them;  for  they  are  all  erroneous,  and  have  all 
been  corrected  by  the  decisions  declaring  that  all  rent  in  grain 
or  in  money  falling  due  after  a  private  sale  of  the  land,  or  after 
a  judicial  sale  with  the  deed  acknowledged,  and  all  grain  of  the 
vendor  or  debtor  then  growing  on  the  land,  go  to  the  vendee, 
and  no  assignment  of  them  is  good  against  the  sheriff's  vendee: 
McMutrie  v.  MoCormick.  3  Penr.  &  W.  496;  Farmers'  and  Me- 
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clumiotf  Bank  v.  JS^e,  9  Watts,  436  [36  Am.  Dec.  130];  WUkin9 
'  V.  Vashbinder,  7  Id.  878;  Bank  of  Pennsylvania  v.  TWwc,  3  Id. 
894;  Memmgh's  Appeal,  5  Watts  &  8.  432;  B(yyd  y.  JttcCombs,  4 
Pa.  St.  146;  ^ear  t.  BUser,  16  Id.  175  [55  Am.  Deo.  490 1:  and 
these  corrections  are  fnllj  sustained  bj  decisions  elsewhere: 
Pitia  V.  Hendrix,  6  Ga.  452;  GilleU  v.  Balcam,  6  Barb.  870; 
Jones  V.  Thomas,  8  Blackf.  428;  Shepard  v.  PhUbrick,  2  Denio, 
174;  Creti^a  v.  Pendfoton,  1  Leigh,  297  [19  Am.  Dec.  750];  Price 
V.  Morgan,  2  Mee.  &  W.  54;  Anonymous,  2  Leon.  54. 

The  case  of  FuUerton  v.  Shauffer,  12  Pa.  St.  220,  if  we  under- 
stand the  report  of  it,  decides  that  a  rent  payable  by  a  share  of 
the  com,  etc.,  and  agreed  in  the  lease  to  be  applied  to  a  debt 
due  by  the  lessor  to  the  lessee,  is  a  rent  paid  as  of  the  day  of  the 
lease,  and  that  on  a  subsequent  sheriff's  sale  of  the  land  the 
lessor's  share  of  the  growing  crop  did  not  pass  to  the  sherift's 
vendee,  so  as  to  entitle  him  to  claim  it  uiider  the  lease  as  a  rent 
accruing  after  his  purchase.  It  is  difficult  to  reconcile  this 
with  other  decisions:  BoydY.  McComhs,^  Pa.  St.  146;  MenouyU's 
Appeal,  5  Watts  &  S.  432;  and  with  the  act  of  assembly,  which 
declares  that  rent  paid  in  advance  shall  not  be  good  against  the 
sheriff's  vendee  under  a  prior  lien,  and  with  the  fact  that  a  rent 
of  a  share  of  the  crop  cannot  be  in  fact  paid  before  the  crop  is 
gathered  and  its  amount  ascertained.  If  it  merely  means  to 
declare  that  when  the  sheriff's  vendee  affirms  the  lease  by  suing 
on  it,  he  must  abide  by  its  terms,  then  we  are  not  prepared  to 
deny  the  doctrine.  The  case,  however,  is  so  defectively  reported 
that  we  cannot  regard  it  as  an  authority  for  anything. 

In  recovering  from  the  errors  of  the  three  cases  first  above 
referred  to,  it  seems  almost  natural  that  there  should  be  an 
oscillation  towards  the  other  extreme;  and  we  come  to  this  ex- 
treme in  the  cases  of  Sallade  v.  James,  B  Pa.  St.  144,  and  Oroffv. 
Levan,  16  Id.  179,  where  it  is  decided  that  when  a  lease  is  sub- 
sequent to  a  mortgage  or  judgment,  a  sale  upon  either  will  take 
away  the  lessee's  growing  crop.  At  first,  the  crop,  or  share  of 
the  crop,  of  the  lessor  and  debtor  was  the  matter  in  dispute, 
and  the  right  of  the  lessee  was  conceded:  Menough's  Appeal, 
supra;  Boyd  v.  McCombs,  supra;  FuXlerkm  v.  Shauffer,  supra; 
Wilkins  v.  Vashbinder,  7  Watts,  878.  It  was  quite  lately  that 
the  tenant's  rights  began  to  be  denied.  We  think  it  was  right 
to  treat  mortgage  and  judgment  liens  as  entirely  equivalent  in 
their  effect  upon  the  tenant's  rights;  for  both  of  them  are  mere 
liens  upon  land  by  our  law,  and  not  titles  to  it;  and  the  execu- 
tions to  enforce  them  by  sale  have  the  same  effect  on  other  in^ 
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terests.  In  states  where  a  mortgage  is  treated  as  a  title  to  land, 
and  not  as  a  lien,  it  is  natural  enough  that  on  the  foreclosure 
the  tenant  loses  his  crop;  for  he  is  considered  as  without  title, 
and  the  mortgagee  enters  bj  paramount  title,  and  takes  all; 
but  STen  he  cannot  have  an  action  of  trespass  for  mesne  profits: 
2  Gru.  Dig.  108;  Ooote  on  Mortgages,  851;  Lane  v.  King,  8 
Wend.  584.  It  is  plain  enough,  however,  that  this  rule  pays 
much  more  regard  to  the  form  than  to  the  substance  of  the 
transaction  in  this  respect.  In  Ohio  the  tenant's  growing  crop 
is  safe  even  against  a  mortgage:  CamLy  t.  Rhodes^  12  Ohio,  88. 

If  at  the  time  of  the  acknowledgment  of  the  sheriff's  deed 
there  be  a  lessee  in  possession  of  the  land,  the  execution  law  of 
1836,  section  119,  makes  him  the  tenant  of  the  purchaser  on 
the  terms  of  his  lease;  and  if  the  lease  is  of  later  date  than  the 
lieii  on  which  the  sale  is  made,  the  same  law,  section  105,  re- 
quires him  to  give  up  the  possession  within  three  months  after 
ihe  purchaser  shall  choose  to  give  him  notice  to  do  so,  and  to 
pay  to  the  purchaser  all  the  rent,  or  the  value  of  the  use  of  the 
land,  accruing  after  the  acknowledgment  of  the  deed,  and  all 
damages  for  unjust  detention:  Sees.  Ill,  119;  and  these  pro- 
visions are  codified  from  the  old  law. 

It  seems  to  us  very  plain  that  this  law  makes  the  lessee,  under 
a  lease  of  later  date  than  the  lien,  a  tenant  at  will  of  the  pur- 
chaser under  such  lien;  and  then  it  follows,  on  well-settled  com- 
mon-law principles,  that  if  he  had  a  crop  in  the  ground  before 
he  was  notified  of  the  landlord's  election  to  determine  the  ten- 
ancy, he  will  have  a  right  to  take  it  away.  It  is  essentially  a 
lease  for  years,  but  subject  to  be  determined  by  an  uncertain 
event  depending  on  the  will  of  others,  that  is,  on  the  will  of  lien 
creditors  and  the  purchaser  under  their  liens.  As  between  the 
lessor  and  lessee,  it  is  a  lease  for  years.  As  between  the  lessee 
and  the  sheriff's  vendee,  it  is  a  lease  at  the  will  of  the  latter, 
unless  he  ratifies  it  as  a  lease  for  a  term.  If  a  tenant  subject  to 
liens  were  not  entitled  to  the  privileges  of  a  tenant  at  will,  then 
liens  would  become  a  nuisance,  preventing  the  leasing  of  lands 
incumbered  by  them,  and  requiring  leases  to  be  made  at  ruin- 
ous  rates,  because  of  the  risk  that  is  to  be  run  by  the  tenant. 

The  influence  of  this  act  of  assembly  seems  to  have  been  over- 
looked in  the  case  of  SaUade  v.  James,  6  Pa.  St.  141,  and  of  Orqf 
V.  Levan,  16  Id.  179,  which  follows  its  lead;  and  the  decision 
in  the  former  case  is  deduced  from  the  assumption  that  a  lessee 
can  have  no  greater  right  than  his  lessor  would  have  had.  But 
th]4  is  a  mistake,  logical  as  it  may  at  first  seem;  for  it  is  a 


Digitized  by  VjOOQIC 


158  BiTTiNOEB  V.  Bakeb.  [Peim 

familiar  piindple  that  a  lessee  may  be  entitled  to  his  way-going 
crop,  even  in  cases  where  his  lessor  would  not  be;  as  where  u 
widow  is  seised  of  an  estate  during  widowhood,  and  marries,  shu 
cannot  have  her  growing  crop,  but  her  lessee  is  entitled  to  his: 
1  Bla.  Com.  124;  Oland  v.  Burdwick,  Cro.  Eliz.  *460;  Goodman 
and  Oore^s  Case,  Godb.  &  G.  189.  Or  if  there  be  a  lease  by  a 
husband  of  his  wife's  land,  and  then  a  divorce  while  the  tenant's 
crop  is  growing,  the  wife  shall  not  take  it  from  him:  OouM  v. 
Webster,  1  Tyler,  409. 

The  principle  of  these  cases  is,  that  where  a  person  is  in  pos- 
session of  land  under  a  title  that  may  be  determined  by  an  un- 
certain ^'Tent  not  within  uis  control,  it  is  essential  to  the  interests 
of  agriculture  that  such  a  determination  of  his  lease  shall  not 
prevent  him  from  reaping  what  he  has  sown:  Co.  Lit.  55;  4 
Kent's  Com.  73;  Bank  of  Pennsylvania  v.  Wise,  8  Watts,  405. 
It  is  a  rule  demanded  by  the  common  sense  of  the  people,  and 
depending  on  it;  and  if  it  does  not  extend  to  a  case  like  the 
oue  we  are  considering,  then  we  have  revealed  to  us  this  strange 
anomaly  of  a  rule  of  common  law  or  general  custom  that  is  un- 
known to  the  people,  and  that  operates  as  a  snare  to  them  when 
acting  on  the  dictates  of  common  sense. 

This  principle  is  further  illustrated  by  numerous  oases,  as 
when  a  husband  sows  land  held  by  him  and  his  wife  during 
marriage,  and  they  are  divorced,  he  shall  have  his  crop;  for 
though  the  suit  is  the  act  of  the  parties,  the  sentence  of  divorce 
is  the  act  of  the  law:  Ooodman  and  Oore^s  Case,  Qodb.  &  G.  189; 
Gland  v.  Burdwick,  Cro.  Eliz.  *i!SO;  MackaUei/s  Cafe,  5  Co. 
116.  And  where  a  daughter  enters  on  land  as  the  heir  of  her 
father  and  sows  a  crop,  she  may  take  it  away  though  her  title 
is  defeated  by  an  after-bom  son  before  it  matures:  Co.  Lit.  5^. 
And  in  tenancy  by  statute  merchant,  which  is  a  tenancy  for 
years,  subject  to  be  defeated  by  payment  of  the  debt  by  other 
means,  if  it  is  thus  defeated,  the  tenant  shall  have  his  growing 
crop:  Id.  And  so  much  is  this  a  favor  to  him  that  sows,  that 
when  land  with  a  growing  crop  on  it  is  devised  to  A  for  life, 
with  remainder  to  B,  and  A  dies  before  the  crop  is  gathered, 
his  executors  cannot  have  it;  and  if  a  woman  sows  her  land 
and  marries,  and  her  husband  dies  before  the  crop  is  gathered, 
the  wife,  and  not  his  executors,  shall  have  it:  Ooodman  and 
Gore^s  Case,  Godb.  &  G.  189. 

Under  our  execution  law,  we  do  not  see  how  it  is  possible  to 
treat  a  lessee  in  possession,  or  in  partial  possession  by  his  grow- 
ing crop,  at  the  time  of  a  sheriff's  sale,  otherwise  than  as  a  ten- 
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ant  for  yean  or  as  a  tenant  at  xnll.  If  he  is  tenant  for  years,  he 
is  entitled  to  the  usual  way-going  crop  of  fall  grain,  under  the 
common  law  or  general  custom  of  Pennsylyania,  unless  his 
contract  be  otherwise.  If  he  is  tenant  at  will,  he  is  entitled  to 
the  larger  emblements  or  way-going  crop  that  belongs  by  the 
common  law  to  that  species  of  tenancy.  Either  of  these  views 
is  sufficient  to  protect  him  in  the  present  case.  But  his  claim 
here  can  only  be  as  tenant  for  years;  for  his  term  had  expired 
before  the  sheriff's  sale  of  the  land,  and  the  only  right  remain- 
ing to  him  was  his  way-going  crop  as  tenant  for  years.  He 
had  no  right  to  sow  more,  and  therefore  could  reap  no  more. 
The  sale  of  the  landlord's  right  did  not  defeat  the  tenant's  right 
to  his  crop,  which  he  had  lawfully  sown  on  a  tait  and  honest 


Judgment  reTeraed  and  a  new  trial  awarded. 
Exox,  J.,  dissented.  

Tenakt's  Bioht  to  Wat-ooiko  Chop:  See  Craig  y^  DaUf  87  Am.  Deo. 
477;  /brtyOe  y.  PHee,  34  Id.  465;  note  to  Cfavemor  y.  WUken^  50  Id.  102; 
Edmm  t.  CcUnam^  67  Id.  730^  and  oaaee  in  note  733.  The  principal  oaae  ii 
cited  M  an  exposition  of  the  law  on  this  head  in  WaUan  y.  Jcrdem^  66  K.  C. 
172. 

Lassn  vwkbl  Lkasm  of  Latib  Date  than  EziSTDrG  Lnif  after  aheriff 'a 
aale  beoomee  tenant  at  wiU  of  the  yendee,  and  ia  entitled  to  the  way-going 
crop:  BeanOm  y.  Faarmert^  Bank,  81  Ind.  258;  8ioekton*9  EdaU,  8  Brewrt. 
KHi  MiUer  y.  OlemmU,  40  P^  St.  489;  Harden  y.  PaUermm,  51  Id.  265; 
il<laiMy.irdreM0M,58Id.82)  Her^  y.  Meiagmr,  Wld.  219, 9h  ckting  th^ 
principal  case. 
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PftoviDBNOB  Bank  v.  Wilkinson. 

[4  Bhods  Islahd,  607.] 

Bnii  or  Intebplbadkr  I3  not  Demubrablx  on  Gbound  of  Waxt  of 
PRivmr  AMONG  Paktiks  Defendant,  one  of  whom  claims  three  ihiree 
of  stock  in  complainant's  bank  under  an  attachment  against  the  person 
in  whose  name  they  stand,  the  second  of  whom  claims  two  of  the  shares 
under  an  assignment  of  all  three  for  the  benefit  of  creditors,  and  the  third 
of  whom  claims  the  remaining  share  under  a  sale  to  him  by  the  assignee. 

Defendant  to  Bill  of  Interpleadeb  cannot  Demub  on  Qbound  that 
He  IS  No  Paktt  to  Ant  Suit,  and  has  no  interest  in  any  suit  pending 
between  the  other  parties  to  the  bill,  when  the  bill  allies  that  he  threat- 
ens  suit  against  the  complainant  as  claimant  of  part  of  the  property,  and 
a  suit  for  the  remainder  of  the  property  is  pending  by  one  who  claims 
under  him  against  the  complainant. 

Objeotiof  of  Adequate  Remedt  at  Law  is  not  Availabls  aoain8T 
Bill  of  Intebpleadeb  that  states  a  proper  case  for  interpleading;  the 
forum  in  which  the  parties  shall  litigate  under  the  bill,  whether  at  law 
or  in  equity,  is  a  matter  of  after  consideration. 

Xquitt  Takes  Cabe,  upon  Bill  of  Intebpleadeb,  that  no  right  or  equi< 
table  privilege  of  trial  is  lost  to  any  party  by  its  interference;  therefore 
a  bill  of  interpleader  is  not  demurrable  on  the  ground  that  it  produces 
confusion  by  the  change  of  the  forum  from  law  to  equity,  and  deprives 
the  demurrant  of  his  witnesses  by  making  them  parties. 

Bill  of  interpleader  by  the  Providence  Bank  against  Wilkin- 
son, Padelford,  and  Trescott.  Padelford  had  attached,  as  the 
property  of  one  Whipple,  three  shares  of  the  capital  stock  of 
the  plaintiff  bank  standing  in  Whipple's  name.  Before  the  at- 
tachment the  defendant  Trescott  had  claimed  these  shares  as 
the  assignee  of  Whipple  in  a  Toluntary  assignment  for  the  ben- 
efit of  creditors,  and  after  the  attachment  demanded  leaye  from 
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the  bank  to  transfer  on  its  books  one  of  the  shares  to  the  de- 
fendant Wilkinson,  who  had  purchased  it  from  him.  The  bank 
refused  to  permit  this,  because  of  the  attachment;  and  after- 
wards Wilkinson  brought  suit  against  the  bank  for  damages 
resulting  from  this  refusal,  and  for  the  dividends  accrued 
thereon.  This  suit  and  the  attachment  were  still  pending.  The 
bill  alleged  these  facts,  averred  that  the  complainant  bank  was 
and  always  had  been  ready  to  transfer  the  stock,  and  pay  the 
dividends,  to  the  rightful  owner,  but  that  Padelford  churned 
the  shares  under  his  attachment,  and  Trescott  claimed  two  of 
them,  and  Wilkinson  one  of  them;  that  they  have  each  pre- 
sented their  claims  to  the  bank,  and  threaten  to  sue,  and  Wil- 
kinson threatens  to  prosecute  his  suit  already  commenced.  The 
bill  prays  that  the  defendants  may  interplead,  and  for  other  re- 
lief. Padelford  and  Wilkinson  answered,  respectively  alleging 
and  denying  the  fraudulency  of  Whipple's  assignment  for  the 
benefit  of  creditors.  Trescott  demurred  to  the  bill,  and  this  is 
the  decision  upon  the  demurrer.  He  assigned  as  grounds  for 
demurrer:  1.  That  he  was  not  a  party  to  any  suit  pending  be- 
tween the  complainant  and  the  other  defendants;  2.  That  he 
was  not  interested  in  any  litigation  pending  between  the  other 
parties  to  the  suit;  3.  That  there  was  not  privity  between  all 
the  parties  to  the  suit;  4.  That  there  was  an  adequate  remedy 
at  law  for  all  the  parties;  5.  That  interpleader  tends  to  confuse 
the  questions  involved,  and  make  the  rights  of  parties  depend 
upon  rights  of  others,  and  upon  rules  of  proceeding  which  de* 
prive  them  of  legal  remedies;  6.  That  the  bill  deprives  him  of 
his  witnesses  by  making  them  parties;  7.  That  it  produces  con- 
fusion in  his  obtaining  his  rights. 

Manchester,  for  the  demurrant. 

Hayes  and  JUaUhewson,  for  the  complamant. 

By  Ck>urt,  Amis,  C.  J.  Three  shares  of  the  capital  stock  of 
this  bank  are  certainly  claimed  by  the  defendant  Padelford  ic 
have  been  duly  attached  by  him  as  the  property  of  Whipple,  ana 
by  the  other  two  defendants  to  have  been  at  the  time  of  the  at- 
attachment  the  property  of  the  defendant  Trescott,  by  virtue  of 
a  prior  voluntary  assignment  made  to  him  by  Whipple,  for  the 
benefit  of  the  tatter's  creditors.  We  do  not  know  what  is  meant 
by  the  assertion  in  support  of  the  demurrer  that  there  is  no  priv- 
ity between  Trescott  and  Wilkinson,  when  the  latter  claims  one 
of  the  shares  in  controversy  by  virtue  of  an  alleged  purchase  of 
it  from  the  former;  nor  by  the  suggestion  that  there  is  no  priv- 
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ity  between  the  bank  and  the  defendants  Trescott  and  Wilkin* 
son,  when  both,  in  opposition  to  Padelford's  attachment,  claim 
that  it  is  the  duiy  of  the  bank  to  recognize  one  of  them  as  the 
owner  of  two  shares  of  the  assigned  stock  and  the  other  as  the 
owner  of  one  share,  by  Tirtne  of  their  relation  to  the  bank  of  in- 
choate stockholders.  The  troth  is,  that  the  attaching  creditor 
sets  up  Whipple's  title  against  the  bank,  and  the  assignee  of 
Whipple,  Trescott,  and  the  purchaser  from  him,  Wilkinson,  set 
up  Trescott's  title  to  this  stock,  and  this  bank  is  attacked,  or  threat- 
ened to  be  attacked,  or  has  reason  to  fear  that  it  will  be  attacked, 
bj  all  three.  It  is  true  that  Trescott  and  Wilkinson,  as  against 
Padelford,  are  not  joint  claimants  of  the  three  shares  attached 
by  him;  but  distinctly  claim,  as  stated  in  the  bill,  the  former, 
two  of  them,  with  their  dividends  accrued  and  accruing,  and  the 
latter,  one  of  them,  with  its  dividends  accrued  and  accruing.  If, 
however,  in  a  bill  to  be  brought  by  a  purchaser  of  these  shares 
under  Padelford's  execution  to  set  aside  the  assignment  under 
which  both  claim  as  fraudulent  and  void,  they  may  and  must  be 
joined,  we  see  no  more  objection  in  joining  them  in  this  inter- 
pleading bill,  as  representing  the  whole  interest  in  these  shares 
and  dividends,  in  opposition  to  Padelford,  for  the  purpose  of  try- 
ing the  same  question  as  to  the  assignment,  and  no  greater  dan- 
ger of  confusion  is  likely  to  arise  in  such  a  trial  from  their 
joinder.  The  bill  states,  which  is  all  that  we  have  to  do  vrith  on 
this  demurrer,  that  Padelford  claims  these  shares  and  the  divi- 
dends accrued  and  accruing  by  virtue  of  his  attachment,  and  Tres- 
cott and  Wilkinson  the  same  shares  and  dividends  by  virtue  of 
Whipple's  anterior  assignment.  It  is  admitted,  therefore,  by  the 
demurrer,  that  the  same  subject  is  in  controversy  between  these 
parties,  and  the  bank  seems  to  be  the  object,  or  threatened  ob- 
ject, of  attack  of  all  three,  itself  having  no  interest  whatever  in 
the  contested  question  which  of  the  three  shall  prevail.  We 
cannot  see  that  this  state  of  things  has  been  produced  by  any 
fault  of  the  bank,  or  that  it  has  in  any  way  so  recognized  the 
title  of,  or  obliged  itself  to,  either  party  as  to  preclude  it  from 
calling  upon  the  court  to  compel  all  three  to  contest  between 
themselves,  and  at  their  own  cost,  a  matter  in  which  it  stands 
perfectly  indifferent,  and  by  the  result  of  which  it  ought  to  be 
wholly  unaffected. 

Another  objection  to  the  bill  stated  on  the  part  of  Trescott 
under  this  demurrer,  that  he  is  no  party  to  any  suit,  nor  has  an 
interest  in  any  suit  now  pending  between  the  other  parties  to 
the  bill,  cannot  avail  him.    He  certainly  is  alleged  by  the  bill  to 
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dftim,  and  to  threaten  suit  against  the  plaintiff  as  a  claimant  of, 
two  shares  of  this  stock  under  Whipple's  assignment;  and  the 
▼ery  suit  now  pending  against  the  bank  for  not  transferring  one 
share  of  the  stock  was  caused  by  an  assertion  of  his  tiUe  in 
assigning  it  to  a  purchaser,  the  plaintiff  in  that  suit.  Haying 
caused  one  suit,  and  admitted  that  he  threatens  another  in  sup* 
port  of  the  title  attached  by  Padelford,  he  has  no  reason  to 
complain  if  made  a  party  to  this  bill  in  relief  of  the  mere  stake- 
holder, thus  attacked  by  one  suit  through  his  agency,  and  now 
threatened  with  another  by  him. 

The  last  objection  insisted  upon  at  the  argument,  that  the 
remedy  at  law  is  sufficient  for  all  parties,  is,  considering  the  sub- 
ject of  contest,  fraud  in  an  assignment  for  the  benefit  of  credi- 
tors, hardly  tenable  as  to  any  of  them;  a  court  of  equity  being 
the  yery  forum  in  which  such  a  question  can  best  be  litigated. 
But  hoyreyer  this  may  be,  we  cannot  see  its  application  to  the 
maintenance  of  this  bill  as  an  interpleading  bill.  The  question 
now  is  merely.  Does  the  bill  state  a  case  in  which  the  defendants 
ought  to  be  compelled  to  interplead  in  relief  of  the  plaintiff? — 
the  forum  in  which  they  shall  litigate  under  this  bill,  whether  at 
law  or  in  equity,  to  be  a  matter  of  after  consideration.  This 
answers  all  the  other  objections  to  the  bill,  such  as  loss  of  eyi- 
dence  and  supposed  confusion  from  the  change  of  forum,  etc., 
eyen  if  they  had  an  existence;  since  the  court  always  takes  care 
in  such  a  case,  as  it  has  the  power  to  do,  that  no  right  or  equi- 
table priyilege  of  trial  is  lost  by  its  interference  to  any  party. 

This  demurrer  must  be  oyerruled,  and  the  defendant  Trescott 
ordered  to  answer  the  bill.      

Bill  of  Intxbflkadeb  wasa  Sustainablx:  See  Adam$  v.  Dickaon,  65 
Am.  Deo.  008,  and  cases  cited  io  the  note  611;  see  also  the  sabjeot  of  inter- 
pleader treated  in  the  note  to  Shaw  v.  Coaler,  35  Am.  Deo.  605-712. 

Thbbatbksd  Suit  bt  On ■  of  Clauiants  is  Gbound  fob  IsrxBPLKADxas 
Tarbanmgh  v.  Thonuon^  41  Am.  Dec.  626. 


SOHBOEDEB  V.  PaTEBSON. 

(4  Bhods  Islahd,  510.] 
Qm  Who  CoimuLOTs  to  Puschasb  Pbopbrtt,  Oiviko  to  his  Vsndob 
HOBSOAOS  UPON  Othbr  Pbofkbtt  to  secure  the  payment  of  the  pur- 
chase money,  but  who  by  a  subseqnent  agreement  secures  the  snbetita- 
tion  of  another  in  his  place  as  purchaser,  by  the  terms  of  which  the 
mortgagd  remains  security  for  the  payment  of  the  purchase  money  by  the 
snbetitute,  is  nnitber  a  vendor  of  nor  a  co- purchaser  with  the  substitute. 
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and  obtains,  by  reason  of  the  mortgage,  neither  a  joint  interest  with  the 
sabstitate  in  the  property  porcdased  nor  a  lien  upon  it,  especially  when 
by  the  agreement  of  snbstitation  the  title  was  to  Test  absolutely  in  tlie 
substitute. 

Bill  to  enforce  lien  upon  personal  property,  or  to  have  par- 
tiiion  of  the  same,  to  which  a  demurrer  was  filed  for  want  of 
equity.  The  plaintiff  contracted  with  Thurston,  Qtirdner,  & 
Co.  for  the  construction  of  a  steam-engine,  boilers,  and  shafting 
for  use  in  a  print-mill,  and  it  was  stipulated  that  as  security  for 
the  payment  of  the  pxirchase  price  Thurston,  Gardner,  &  Co. 
were  to  remain  the  owners  of  the  property  after  it  was  placed  in 
the  mill  and  until  payment  in  full;  and  as  further  security,  the 
plaintiff  executed  to  Thurston,  Oardner,  &Co.  a  mortgage  upon 
certain  copper  printing-rollers  belonging  to  him.  Before  any 
payment  was  made,  another  contract  was  made  between  the 
plaintiff,  the  defendant,  and  Thurston,  Gardner,  &  Co.,  by  the 
terms  of  which  the  defendant  was  substituted  for  the  plaintiff  in 
the  former  contract,  it  having  been  previously  arranged  that  the 
defendant  was  to  operate  the  mill  and  employ  the  plaintiff  as 
manager.  The  contract  of  substitution  stipulated  that  the  de- 
fendant was  to  make  a  cash  payment  and  give  his  notes  for  the 
balance,  whereupon,  differently  from  the  former  contract,  the 
machinery  and  labor  bestowed  thereon  w^re  to  be  the  property 
of  the  defendant  from  the  time  of  the  delivery  of  the  machinery 
and  the  performance  of  the  labor.  And  it  was  further  stipulated 
that  the  mortgage  given  by  the  plaintiff  to  Thurston,  Gardner, 
&  Co.  was  to  be  held  by  t^em  as  security  for  the  performance 
of  the  substituted  contract  by  the  defendant,  and  for  the  pay- 
ment of  all  notes  and  other  paper  which  might  be  given  by  ^ini 
to  the  firm  under  that  contract.  The  machinery  was  delivered, 
and  the  defendant  made  the  cash  payment  and  gave  his  notes  for 
the  balance  of  the  price.  The  bill  concluded  with  the  averment 
that  the  defendant  had  failed  to  pay  his  notes  and  was  insolvent, 
leaving  the  plaintiff's  copper  rollers  subject  under  the  mortgage 
for  the  payment  of  the  same;  and  this  it  was  supposed  either 
gave  the  plaintiff  a  lien  on  the  machinery  to  the  value  of  .the 
copper  rollers,  or  made  him  a  part  owner  of  it  in  the  proportion 
of  that  value  to  the  value  of  the  machinery,  and  thus  entitled 
him  to  partition. 

Famsworih,  for  the  demurrant. 
CotMem,  for  the  complainant. 
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£j  Court,  AiiES,  C.  J.  The  plaintiff's  title  to  relief  qaes-^ 
tioned  by  the  demurrer  depends  upon  whether  he  is,  upon  the- 
facts  stated  in  his  bill,  a  joint  owner  of  the  steam-engine,  etc., 
described  in  it,  and  so  entitled  to  partition  under  the  statute  of 
this  state,  or,  if  not,  whether  he  has  a  lien  upon  the  same  which 
equity  calls  upon  us  to  recognize  and  enforce. 

His  joint  ownership  seems  to  us  to  be  negatived  .by  the  ex- 
press terms  of  the  contract  of  November,  1855,  entered  into 
between  the  defendant,  Thurston,  Gardner,  &  Co.,  and  himself, 
which  stipulates  that  upon  the  defendant's  making  the  cash 
payment,  and  giving  his  notes  for  the  price  of  the  steam-engine, 
shafting,  etc.,  and  labor  on  the  same,  the  same  **  shall  be  ih& 
property  of  the  said  Paterson  from  the  time  of  the  delivery 
thereof  upon  the  said  works  and  the  performance  of  the  said 
labor."  The  bill  states  that  the  defendant  did  make  the  cash 
payment  towards,  and  give  his  notes  for  the  balance  of,  the  price 
of  the  steam-engine,  etc.,  and  that  they  were  delivered  upon  the 
works;  and  from  these  facts,  coupled  with  the  above  words  of  tho 
contract  designed  to  mark  out  the  rights  of  all  parties  in  the  prop* 
erty  which  formed  the  subject  of  it,  we  do  not  see  what  vestige- 
of  interest  in  the  property  is  left  in  the  plaintiff^  We  know  of 
no  legal  machinery  by  the  operation  of  which  one  who  secures- 
the  price  of  a  purchase  by  a  mortgage  of  his  property  becomes^ 
a  joint  owner  with  the  purchaser,  especially  when,  as  in  thia> 
case,  it  is  stipulated  that  the  property,  the  price  of  which  iB> 
thus  secured,  is  to  be  vested  in  the  purchaser.  This  disposea 
of  the  claim  of  the  bill  to  equitable  partition. 

Next,  does  the  bill  show  any  lien  on  this  property  in  the 
plaintiff  which  the  court  can  declare  and  enforce  ? 

It  is  not  pretended  that  the  agreements  set  forth  in  the  bill 
giv^  any  lien  by  express  terms  to  the  plaintiff;  but  the  court  is^ 
asked  to  imply  a  lien  in  his  favor  on  the  properly  in  question^ 
because  he  has  mortgaged  some  other  property  of  his  to  secure 
a  portion  of  the  price  of  this.  Upon  what  principle  does  such 
a  fact  give  a  lien  in  equity  upon  property  the  title  to  which  has 
by  the  agreement  of  the  claimant  of  the  lien  himself  absolutely 
vested  in  the  purchaser?  The  plaintiff  is  neither  a  vendor  of 
this  property  to,  nor  a  co-purchaser  of  it  with,  the  defendant. 
He  was,  it  is  true,  an  original  contractor  for  it,  but  ceded  all 
his  interest  under  his  contract  to  the  defendant,  who  was,  in  all 
respects,  to  take  his  place;  the  person  with  whom  the  plaintiff 
contracted,  requiring  a  mortgage  given  by  the  plaintiff  to  remain 
•8  security  for  the  performance  of  the  contract  by  his  substituU,. 
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as  the  condition  of  his  personal  exemption.  He  has  actually 
paid  nothing,  and  may  never  pay  anything,  towards  the  price 
of  this  steam-engine  and  fixtures;  but  may,  at  this  yeiy  moment, 
bu  contesting  with  one  hand  the  right  of  Thurston,  Gardner,  Sl 
Co.  to  his  copper  rollers,  under  their  mortgage  upon  them, 
whilst  he  stretches  out  the  other  for  this  lien  by  virtue  of  it. 
The  two  cuses  cited  from  Bandolph's  reports  have  no  application 
to  this. 

In  Bays  v.  Wood^  4  Band.  272,  the  court  held  that  one  of  two 
co-purchasers  of  land  who  has  paid  more  than  his  share  of  the 
purchase  money  has  a  lien  on  the  land  to  the  extent  of  his  ad- 
vance. As  we  have  seen,  the  plaintiff  in  this  case  is  no  joint 
purchaser  of  the  property  in  question,  and  if  he  were,  he  has 
uot  paid  more  than  his  co-purchaser.  He  has  paid  nothing; 
all  that  has  been  paid  has  been  paid  by  the  defendant  alone. 
Hatcher  v.  Halcher^  1  Id.  53 — a  note  of  which  only  we  have  been 
able  to  procure — seems  to  have  been  the  case  of  a  siurety  in  a 
bond  for  a  deed  of  laud,  who,  none  of  the  purchase  money  hav- 
ing been  paid,  went  into  a  court  of  equity  to  subject  the  land  to 
the  payment  of  the  purchase  money,  in  relief  of  himself  as  surety. 
By  the  usual  terms  of  such  a  bond,  the  legal  title  is  not  to  be 
conveyed  to  the  purchaser  until  the  purchase  money  is  paid,  but 
remains  in  the  mean  time  in  the  hands  of  the  vendor  as  a  security 
for  the  purchase  money.  The  bill  in  that  case  was  probably 
nothing  more  than  a  bill  by  the  surety  of  the  purchaser  against 
him  and  the  vendor,  to  compel  the  latter  to  look  to  his  lien  on 
the  land  before  looking  to  the  surety;  and  if  so,  was  brought  to 
administer  a  well-known  equity.  Thurston,  Oardner,  &  Co. 
have  reserved  no  lien  on  this  ste»Eun-engine  and  fixtures  to  which 
this  bill  seeks  to  compel  them  to  look  before  proceeding  against 
the  plaintiff's  copper  rollers,  and  indeed,  are  not  made  parties 
to  this  bill.  On  the  contrary,  by  the  express  terms  of  a  con* 
tract  to  which  this  plaintiff  himself  was  a  party,  they  waived  the 
lien  originally  reserved  by  them  upon  it,  and  agreed  that  upon 
delivery  the  property  should  become  the  absolute  properly  of 
the  defendant. 

The  demurrer  is  sustained,  and  no  notice  of  a  motion  to 
amend  having  been  given,  the  bill  must  be  dismissed,  with  costs. 

No  LuN  Ajuses  roB  Pubchask  Monet  Loakbd  bt  Thibd  Pbbsov  to  tbt 
purchaser  of  land;  nor  it  rach  person  privy  to  the  sale:  SUmaeU  v.  JioberU^ 
42  Am.  Dec.  19a 
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RXTSSELL  V.  BUOELET. 

[4  Bbodb  Ulasd,  036.] 
LkTIXB    PbOPCBLT   MaILKP   AKB    DiBBGTBD  18  PBXSUMSD    to    hays    BBS 

Reoeivkd. 

AssTTMPSiT.  The  defendant  testified  that  he  mailed  at  different 
times  two  letters,  directed  to  the  plaintiff,  inclosing  in  each  of 
them  one  half  of  the  amount  of  the  plaintiff's  debt.  The  de- 
fendant requested  the  instruction  that  in  the  absence  of  proof 
to  the  contrary,  the  receipt  of  the  money  might  be  inferred  from 
the  testimony  of  the  defendant  as  to  the  manner  of  mailing  and 
directing  the  letters.  The  court  refused  the  instruction,  and 
the  jury  returned  a  yerdict  for  the  plaintiff.  The  defendant 
excepted. 

Sheffield^  for  the  defendant. 

W.  H,  Cranston,  for  the  plaintiff. 

By  Court,  Ames,  0.  J.  There  must  be  a  new  trial  in  this  ease, 
on  the  ground  of  misdirection  to  the  jury.  It  is  true  that  if  a 
miscarriage  of  the  letters  inclosing  money,  sworn  to  have  been 
mailed  by  the  defendant,  had  been  proved,  in  the  absence  of 
proof  of  authority  from  the  plaintiff  or  his  wife  thus  to  remit 
to  them,  the  loss  by  the  miscarriage  must  have  &Jlen  upon  the 
defendant. 

In  the  posture  of  the  case,  however,  exhibited  by  the  bill  of 
exceptions,  the  defendant  was  entitled  to  the  direction  in  sub- 
stance requested  by  him — that  if  the  jury  believed,  from  the  tes- 
timony, that  the  defendant  had  mailed  letters^  inclosing  money, 
as  he  swore,  they  were  authorized,  in  the  absence  of  proof  to 
the  contrary,  to  presume  that  they  were  received  by  the  plain- 
tiff's wife.  Such  a  presumption  is  in  accordance  with  and  is 
founded  upon  common  experience,  and  is  therefore  known  to 
the  law  as  a  presumption  from  the  ordinary  course  of  business. 
Further  proof  of  the  receipt  of  a  letter  than  what  is  derived 
from  proof  of  the  proper  direction  and  mailing  of  it  would  be 
whoUy  unnecessary,  always  difficult,  and  often  impossible. 

New  trial  granted,  to  be  had  at  the  next  term  of  the  court  of 
common  pleas  for  the  county  of  Newport. 


Mailino  Lstteb  Abdbbssed  to  Person  at  ms  Plaob  of  Busnnns  b 
prima  ftteie  evidence  that  he  received  it  in  the  ordinary  course  of  the  maiUi 
HwUley  v.  IT^ittier,  105  Mass.  392,  citing  the  principal  case. 
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State  v.  Bbown. 

[4  Bhodb  Ibzoitd,  S28.] 

Ikdiotbiknt  under  Rhodb  Island  Statute  concerning  Foroino  of  Bani 
'BiUA,  and  the  uttering  and  haying  in  possession  counterfeit  bank  bills, 
must  allege  with  due  certainty  that  the  bill  was  in  imitation  of  or  pur- 
ported to  be  issued  by  some  *' corporation"  ** established  as  a  bank/* 
and  some  proof  in  support  of  this  allegation  must  be  introduced. 

At  Common  Law,  Indictment  for  Possessing  or  Uttering  Forged  Bank 
Bill  with  iutent  to  defraud  is  not  maintainable,  since  to  constitute  the 
common-law  cheat  somebody  must  have  been  defrauded  or  cheated. 

Indictment  for  Possessing  or  Uttering  Forged  Bank  Bill  is  maintain- 
able in  Rhode  Island,  without  alleging  that  it  was  in  imitation  of  or  pur- 
ported to  be  issued  by  some  corporation  established  as  a  bank,  though 
this  allegation  is  necessary  in  an  indictment  under  the  statute  concerning 
the  forging  of  bank  bills  and  the  uttering  and  having  in  possession  of 
counterfeit  bank  bills;  for  another  statute  provides  an  indictment  for 
the  forgery  or  criminal  uttering  of  any  promissory  note  or  any  writing 
whatever  purporting  to  contain  the  evidence  of  any  debt,  contract,  or 
promise,  and  a  bank  bill  £airly  comes  within  the  purview  of  this  sec- 
tion. 

Al  LEGATION    in    INDICTMENT    FOR    CrIMINALLT    UtTSRING    FoRGED    BaNK 

Bill,  that  the  bill  was  in  imitation  of  a  bill  issued  by  a  certain  bank, 
requires  proof  of  the  existence  of  a  genuine  bank  note  upon  such  bank. 

Ottering  as  True  Note  Purporting  to  be  Issued  bt  Bank  is  an  admis- 
sion by  the  utterer  of  the  existence  of  the  bank  sufficient  to  prove  it  in 
the  absence  of  evidence  to  the  contrary. 

Scibntific,  Professional,  or  Business  Books  or  Pubucations  are  not 
Evidence  of  the  facts  stated  therein,  though  admissible  to  show  the 
state  of  invention,  the  course  of  composition,  the  meaning  of  words, 
or  the  theories  or  opinions  prevailing  in  the  age  in  which  they  were 
written. 

Witness  is  not  Competent  to  Testify  to  Genuineness  of  Bank  Note 
who  has  never  se^n  a  genuine  note  of  that  bank,  but  whose  knowledge  of 
its  notes  is  derived  from  fac-similes  engraved  or  descriptions  printed  in  a 
bank  reporter  or  directory. 

No  One  is  Competent  to  Testify  to  Genuineness  of  Signature  who  is 
not  acquainted  with  the  signer's  handwriting  from  seeing  him  write,  or 
from  frequently  seeing  specimens  of  it,  or  from  a  comparison  before  the 
jury  of  th^  questionable  handwriting  with  specimens  of  it,  produced, 
admitted,  or  clearly  proved  to  be  not  only  genuine,  but  not  got  up  for  the 
occasion. 

Witness  is  Incompetent  to  Testify  to  Genuineness  of  HANDWRmNO 
who  is  acquainted  with  it  only  from  printed  descriptions  and  fac-similes. 

On  Indictment  for  Criminally  Uttering  Counterfeit  B^ufK  Notes, 
it  may  be  proved  that  the  prisoner  on  the  same  day  passed  as  genuine 
spurious  as  distinguished  from  counterfeit  bsak  uDtes,  and  that  when 
arrested  he  had  several  such  notes  both  signed  and  unsigned  in  his  pos- 
session, for  the  purpose  of  showing  that  he  knowingly  passed  theoonnter* 
feit  bill  with  the  uttering  of  which  he  b  charged. 
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iHDicncENT  against  Daniel  Brown  for  having  in  his  possession 
^th  intent  to  pass,  and  for  passing  with  intent  to  defraud  one 
Keating,  a  ten-dollar  counterfeit  bill  of  the  Bank  of  Montgom- 
ery County,  Pennsylvania.  The  first  count  charged  him  with 
having  in  his  possession  a  counterfeit  bank  bill,  ''  purporting  to 
be,  and  in  imitation  of,  a  bank  note  "  of  the  above  bank,  and  in 
words  and  figures  as  follows:  "The  Bank  of  Montgomery 
Ck>unty  promise  to  pay  ten  dollars  on  demand  to  B.  Magune  or 
bearer,"  dated,  and  signed  by  the  president  and  cashier,  with 
intent  to  pass  it  as  true,  though  knowing  it  to  be  false.  The 
second  count  charged  the  uttering  of  the  counterfeit  bank  note 
with  knowledge  of  its  falsity  and  with  intent  to  defraud.  To 
prove  that  the  note  was  counterfeit,  the  prosecution  called 
Weaver,  who  testified  that  he  had  been  a  bank  cashier  for  thirty 
years,  and  was  accustomed  to  handle  money;  that  he  believed 
there  was  such  a  bank  as  the  Montgomery  Couniy  Bank,  and 
that  the  note  in  question  was  counterfeit;  that  he  had  no  rec- 
ollection of  ever  seeing  any  bills  of  that  bank  that  appeared 
to  be  genuine,  and  his  knowledge  of  the  existence  of  the  bank 
was  derived  from  the  bank-note  directory,  or  like  publications. 
This  testimony  was  objected  to  by  the  prisoner's  counsel,  but 
the  court  admitted  it.  Subject  to  the  same  objection,  the  testi- 
mony of  Mumford  was  admitted,  who  testified  that  he  had  been 
a  bank  cashier  for  many  years,  and  was  familiar  with  bank 
notes;  that  he  thought  there  was  such  a  bank  as  that  named 
in  the  in4ictment,  and  that  he  must  have  seen  a  bill  of  such  a 
bank,  for  in  some  way  the  name  seemed  familiar  to  him.  He 
had  seen  the  name  of  the  bank  in  publications,  but  had  no 
other  knowledge  of  its  existence.  He  thought  the  bill  in  ques- 
tion counterfeit.  He  had  compared  it  with  a  fac-simile  of  a 
bill  of  that  bank  contained  in  a  bank  publication,  and  thought 
that  the  writing  in  the  bill  seemed  stiffer  than  in  the  fac-simile. 
For  the  purpose  of  proving  that  the  prisoner  knew  that  the  note 
uttered  by  him  was  counterfeit,  and  contrary  to  the  objection  of 
the  prisoner's  counsel,  the  court  admitted  evidence  that  the  de- 
fendant, at  the  same  time  and  at  the  same  gambling  sitting, 
passed  to  Keating,  as  change  for  a  five-dollar  bill,  two  spurious 
unsigned  bank  bills,  and  that  upon  the  arrest  of  the  prisoner 
there  were  found  upon  his  person  other  spurious,  as  distin- 
guished from  counterfeit,  bank  bills,  both  signed  and  unsigned, 
and  these  were  laid  before  the  jury.  To  the  admission  of  this 
evidence,  and  to  the  charges  of  the  court,  exceptions  were  taken 
by  the  prisoner's  coudbpL 
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Sheffield,  for  the  prisoner. 

Hdrl,  aUomey^eneral,  for  the  state^ 

By  Court,  Ames,  C.  J.  This  indictment  seems  to  have  been 
treated  below  and  in  the  argument  before  ns  as  if  found  and 
to  be  maintained  under  the  sixty-ninth  and  seventieth  sections 
uf  the  act  concerning  crimes  and  punishments:  Dig.  1844,  390. 
Those  sections,  which  are  to  be  read  with  the  sixty-eighth  section 
of  the  same  act  in  order  to  be  understood,  relate,  so  far  as  bank 
bills  or  bank  notes  are  concerned,  to  the  uttering  of  counter- 
feit bank  bills  knowing  them  to  be  counterfeit,  and  with  intent 
to  defraud,  and  the  'having  such  bills  in  possession  with  such 
knowledge  and  intent,  only  when  in  imitation  of  or  purport- 
ing to  be  bank  bills,  issued  by  some  "  corporation,  which  is,  or 
hereafter  may  be,  established  as  a  bank  in  this  state  or  else- 
where." Such  is  the  precise  language  of  the  sixty-eighth  sec- 
tion, which  relates  to  the  forging  of  bank  bills,  and  the  sixty- 
ninth  and  seventieth  sections  relating  to  the  criminal  uttering 
and  having  in  possession  of  bank  bills,  import  the  same  limita- 
tion by  the  words  "  any  such  false,"  etc., "  bank  bill  or  note," 
found  in  both  of  them.  To  describe,  therefore,  an  oflEense 
against  either  of  these  sections,  the  indictment  should  allege 
with  due  certainty  that  the  forged  note  criminally  uttered  or 
possessed  was  in  imitation  of  or  purported  to  be  a  bank  bill 
issued  by  some  corporation  established  as  a  bank;  and  in  such 
case,  some  proof  of  the  establishment  of  the  corporation  as  a 
bank  (what  it  is  not  necessary  now  to  decide),  must  be  given  to 
satisfy  this  jiecessary  allegation. 

The  indictment  before  us,  however,  contains  no  such  allega- 
tion, and  could  not  therefore  be  maintained  under  either  of 
those  sections.  In  this  respect,  it  will  be  noticed  that  these 
sections  of  our  statute  differ  materially  from  the  statute  of  New 
York,  to  the  exposition  of  the  words  of  which  the  cases  of  Peo^ 
pie  V.  DaviSy  21  Wend.  310-313,  and  People  v.  Peabody,  25  Id. 
472,  have  been  cited  on  the  part  of  the  state.  The  words  of 
that  act  are,  or  were, "  issued  or  purporting  to  have  been  issued 
by  any  corporation  or  company  duly  authorized  by  the  laws  of 
the  United  States,  or  of  this  state,  or  of  any  other  state,  gov- 
ernment, or  country" — words  which  include  the  forgery,  etc., 
of  the  bills  of  all  banks,  whether  incorporated  or  not. 

Nor  is  this  indictment  maintainable'  at  common  law.  The 
offense  of  actually  obtaining  money  or  other  valuable  thing  by 
the  use  of  a  false  token  is  undoubtedly  punishable  at  common 


Digitized  by  VjOOQIC 


Aug.  1857.]  State  v.  Brown.  171 

law  as  a  cheat;  bat  to  constitate  such  a  misdemeanor  at  com- 
mon law,  somebody  most  have  been  defrauded  or  cheated; 
whereas  this  indictment  merely  charges  in  one  count  the  pos- 
sessing, and  in  the  other  the  uttering,  of  the  forged  bank  bill 
with  an  intent  to  defraud:  2  East  P.  C.  825,  826.  The  indict- 
ment is,  however,  maintainable  in  our  view  under  the  seventy- 
8econ4  section  of  the  act  concerning  crimes  and  punishments 
(Dig.  1844,  390,  391),  which  enumerates  amongst  the  many  in- 
struments the  forgeiy  or  criminal  uttering  of  which,  when  forged, 
is  to  be  duly  punished,  any  "promissory  note,"  and  finally, 
"any  writing  whatever  purporting  to  contain  the  evidence  of 
any  debt,  contract,  promise,  etc."  A  bank  note,  such  as  this 
indictment  describes  and  sets  forth,  is  "a  promissory  note,'' 
and  at  least  purports  to  contain  the  evidence  of  a  debt,  con- 
tract, or  promise  on  the  part  of  the  bank;  and  fairly  comes 
within  the  purview  of  this  section,  whether  the  bank  be  incor- 
porated or  not:  Brovm  v.  CommontoedUh,  8  Mass.  64;  Common^ 
wealth  V.  Carey^  2  Pick.  47,  49,  50;  CommonweaUh  v.  RUey^ 
Thach.  Cr.  Gas.  67. 

We  have  called  attention  to  the  section  under  which  we  deem 
this  indictment  sustainable,  that  we  may  occupy  a  proper  posi- 
tion from  which  to  discern  whether  any  evidence  of  the  exists 
ence  of  the  Montgomery  Couniy  Bank  was  necessary  to  be  given 
to  the  jury  in  order  to  convict  the  prisoner  under  it.  The  ab- 
sence of  competent  evidence  to  prove  its  existence  being  the 
first  exception,  in  proper  order,  to  the  rulings  and  charge  of  the 
court  below.  Now,  this  section  punishes  not  only  the  forging 
and  uttering  with  a  criminal  intent  of  the  forged  instrument 
in  imitation  of  something  actually  existing,  or  made  by  some 
person  or  corporation  actually  existing,  but,  as  we  have  seen,  the 
&lse  makings  or  uttering  with  the  criminal  knowledge  and  intent, 
of  "  any  writing  whatever  purporting  to  contain  evidence  of  any 
debt,  contract,  promise,  etc.; "  that  is,  as  we  construe  it,  of  any 
writing  professing  on  its  face  to  contain  such  evidence.  In 
this  view,  had  the  indictment  simply  charged,  as  it  might  have 
done,  that  the  prisoner  uttered  a  forged  note  with  the  criminal 
knowledge  and  intent,  purporting  to  be  the  promissory  note  of 
the  Montgomery  County  Bank,  or  a  writing  containing  evidence 
of  a  promise  by  the  Montgomery  Couniy  Bank,  we  mean,  of 
course,  with  due  certainty,  no  evidence  of  the  existence  of  the 
bank,  either  as  a  corporation  or  association,  would  have  been 
neceesaiy,  since  the  crime  described  by  this  section  of  the  stai« 
ate  would  have  been  set  forth  in  the  indictment,  and  might  be 
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fully  proved,  whether  such  a  bank  existed  or  not:  People  y. 
Davis,  21  Wend.  310,  312,  313,  and  cases  cited.  If,  indeed,  the 
allegation  was  that  the  fraudulent  uttering  was  with  intent  to 
defraud  the  bank,  proper  proof  of  the  existence  of  the  bank 
would  be  requisite:  People  v.  Peabody,  25  Id.  472. 

The  indictment  before  us,  however,  does  not  so  describe  the 
offense  committed  by  the  prisoner;  but  alleges  that  the  note 
criminally  uttered  by  him  **  was  in  imitation  of,  and  purported 
to  be,  a  bank  note  issued,"  etc.  As  descriptive  of  the  particu- 
lar offense  charged,  and  of  the  instrument  and  means  by  which 
it  was  committed,  we  deem  this  allegation  so  far  material  that 
some  proper  proof  should  have  been  submitted  to  the  jury  to 
support  it.  An  imitation  supposes  something  to  be  imitated; 
an  imitated  bank  bill  supposes  a  genuine  bank  bill,  issued,  of 
course,  by  some  existing  bank.  Although  we  do  not  think  that 
in  a  case  in  which  it  was  necessary  to  prove  the  existence  of  a 
bank,  reputation,  and  therefore  the  statement  of  the  fact  in  a 
printed  publication,  would  be  sufficient,  yet  we  do  think  that 
the  uttering  as  true  a  note  purporting  to  be  issued  by  a  bank  is 
an  admission  or  statement  of  the  existence  of  the  bank  by  the 
utterer  of  the  strongest  character;  and  certainly,  in  the  absence 
of  aU  proof  to  the  contrary,  as  in  this  case,  quite  sufficient 
to  prove  its  existence:  United  Stales  v.  Foye^  1  Curt.  365,  366. 
With  proof  of  this  sort  in  the  case,  if  the  mere  question  had 
been  whether  the  Montgomeiy  County  Bank  existed  or  not, 
we  should  not  have  been  disposed  to  grant  a  new  trial  because 
the  judge  below  charged  the  jury  that  reputation  alone  was  suf- 
ficient evidence  of  the  existence  of  the  bank,  however  mistaken 
we  might  have  deemed  him  to  be. 

The  allegation,  however,  that  the  uttered  bill  was  in  imita- 
tion of,  as  well  as  purported  to  be  issued  by,  the  Montgomery 
County  Bank,  we  have  already  said  we  deem  to  be  material. 
Indeed,  in  such  a  case,  not  only  do  the  cases  and  text-books 
suppose  some  proof  of  imitation  necessary,  but  define  the  de- 
gree of  resemblance  necessary  to  be  proved,  nearly  in  the  words 
of  the  learned  judge  who  tried  this  case  below,  as  such  as  would 
impose  upon  persons  of  ordinary  observation:  2  Stark.  Ev.  571); 
2  East  P.  C.  951,  952;  Slate  v.  Carr,  5  N.  H.  367.  The  excep- 
tion, therefore,  taken  to  the  evidence  offered  in  support  of  this 
allegation,  involving  also,  as  it  seems  to  us  to  do,  an  exception 
to,  or  at  least  bringing  before  us,  the  kind  of  evidence  by  which 
the  forgery  itself  was  proved,  next  demands  our  attention. 

Without  going  into  a  <^ritical  analysis  either  of  the  rulings 
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npon  the  testimoiij  or  of  the  charge,  it  sufficiently  appears  from 
the  hill  of  exceptions  before  us  that  the  fact  that  the  bill  uttered 
was  an  imitation  of  the  genuine  bills  of  this  bank  as  alleged,  or 
even  that  it  was  a  forged  bill  of  this  bank,  rested  wholly  upon 
the  testimony  of  two  witnesses;  one  of  whom  swore  that  he  had 
neyer  seen  a  genuine  bill  of  the  bank,  and  knew  nothing  about 
the  bank  or  its  existence  except  what  he  had  derived  from  some 
printed  bank  reporter  or  directory,  and  the  other  of  whom  could 
not  swear  with  certainty  to  any  other  source  of  knowledge,  and 
Beems  to  have  come  to  a  conclusion  that  the  bill  was  forged, 
from  a  comparison  between  the  handwriting  in  the  bill  uttered 
and  a  fao-simile  of  the  handwriting  in  a  fac-simile  of  a  bill  of 
this  bank  found  by  him  in  some  similar  publication.  It  is 
hardly  necessary  to  say  that  printed  books  or  publications  of 
any  sort  are  not  received  in  courts  of  justice  as  evidence  of  any 
fact  stated  in  them,  however  practically  useful  they  may  be  as 
guides  to  professional  or  business  men.  It  is  indeed  true,  as 
suggested,  that  much  of  the  scientific  knowledge  of  experts  in 
medicine,  surgery,  mechanics,  chemistry,  etc.,  is  derived  from 
books;  and  the  knowledge  of  experts  in  any  of  the  arts  founded 
upon  science  would  in  general  be  small  indeed  had  they  not 
availed  themselves  of  the  fruits  of  the  research  and  experience 
of  their  predecessors  as  taught  in  books.  Yet  even  in  such  a 
case;  the  scientific  book  would  be  no  evidence  of  any  fact  stated 
in  it  interesting  to  an  issue  on  trial  in  a  court  of  law;  nor  a 
historic  work,  of  the  happening  of  any  event  related  in  it,  to  be 
found  by  a  jury;  though  valuable  and  admissible  for  the  pur- 
pose of  showing,  when  necessary  to  be  shown,  the  state  of  in- 
vention, the  course  of  composition,  the  meaning  of  words,  or 
the  theories  or  opinions  which  prevailed  in  the  age  in  which 
they  were  written:  See  Darby  v.  Ousdey,  36  Eng.  L.  &  Eq.  519, 
524-626,  529,  531,  in  which  this  matter  was  recently  considered 
by  the  court  of  exchequer.  Much  less  can  ephemeral  publica- 
tions, such  as  bank  directories  or  reporters,  be  referred  to  or 
produced  in  court  in  proof  of  any  fact  stated  in  them;  or  the 
fac-similes  of  bank  bills,  printed  in  them,  be  employed  as 
standards  of  comparison,  to  which  bills  charged  as  counterfeit 
are  to  be  referred  for  the  purpose  of  proving  either  their  general 
resemblance  to  or  special  difference  from  the  genuine  bills  of 
the  bank.  Nor,  however  expert  he  may  be  as  a  detector  of  bad 
money  in  general,  do  we  deem  any  witness  qualified  to  instruct 
a  jury  whether  a  particular  note  counterfeits  another  or  others 
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of  the  same  bank  who  has  never  seen  a  genuine  note  of  thai 
bank,  but  whose  whole  knowledge  of  its  notes  is  deriyed  from 
engraved  fac-similes,  or  printed  descriptions,  for  the  acouraej  oi 
even  honesty  of  which  we  have  no  voucher.  It  is  within  every 
man's  experience  that  many  genuine  bills  of  distant  banks  have 
been  condemned  as  counterfeits  by  experts  on  account  of  bad 
engraving  or  oven  bad  paper,  they  having  no  knowledge  of  the 
engraving  or  paper  actually  employed.  As  to  the  handwriting 
in  the  body  of  the  bill,  or  of  the  signatures  of  the  president  and 
cashier,  the  rule  is  well  settled  Uiat  no  one  is  competent  to 
swear  to  its  being  either  genuine  or  forged  who  is  not  acquainted 
with  his  handwriting  from  seeing  the  writer  write,  or  from  fre- 
quently seeing  genuine  specimens  of  it  in  the  usual  course  of 
business;  or,  which  is  an  American  extension  of  the  sources  of 
such  knowledge  by  no  means  universal,  from  a  comparison  be- 
fore the  jury  of  the  questionable  handwriting,  with  specimens 
of  it  produced,  admitted,  or  at  least  fully  and  clearly  proved  to 
be  not  only  genuine,  but  not  got  up  for  the  occasion.  It  is  evi- 
dent that  he  who  is  acquainted  with  the  genuine  handwriting 
only  from  printed  descriptions  and  fac-similes  is  qualified  to 
swear  with  regard  to  it  in  none  of  these  accustomed  modes. 
Nor  do  we  deem  that  the  seventy-seventh  section  of  the  act 
concerning  crimes  and  punishments  (Dig.  184A,  892)  was  de- 
signed to  introduce  so  loose  a  practice  in  so  grave  a  matter  as 
a  criminal  charge  of  this  degree  as  to  allow  persons  to  swear  to 
the  handwriting  on,  or  to  the  genuineness  or  falsity  of,  bank 
bills,  who  could  not  certainly  say  that  they  had  any  oUier  knowl- 
edge of  either  than  what  they  had  derived  from  a  bank  reporter. 
The  latter  clause  of  that  section,  to  which  we  have  been  referred, 
is,  "but  the  testimony  of  any  competent  witness,  who  is  ac- 
quainted with  the  handwriting  of  the  person,  or  who  has  knowl- 
edge of  the  difference  of  true  and  counterfeit  or  altered  bank 
bills,  and  who  is  skilled  therein,  shall  be  received  as  competent 
evidence  to  prove  any  such  bank  bill  or  note  to  be  false,  forged, 
counterfeited,  or  altered."  After  dispensing,  in  certain  cases, 
with  a  supposed  necessity,  unknown  to  the  common  law,  of 
calling  the  party  whose  name  is  forged  to  prove  the  fact,  the 
section  proceeds,  in  the  words  just  quoted,  to  specify  the  kind  of 
proof  to  the  forgery  which  may  be  substituted.  By  the  express 
words  of  the  section,  however,  the  witness  must  be  ''  compe- 
tent," and  so  far  as  knowledge  of  the  difference  between  true 
and  counterfeit  bills  is  concerned,  must  be  *'  skilled  therein," 
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leaving  the  standard  of  both  oompetenoj  and  skill  to  be  fixed 
by  the  courts  under  the  general  law. 

In  conclusion  upon  this  point,  we  do  not  think  the  witnesses 
to  resemblance  of  forgery  called  by  the  government  well  skilled 
or  competent,  according  to  any  rule  of  law  known  to  us,  to  swear 
to  the  matter  to  which  their  testimony  was  received;  nor  do  we 
think  it  safe  that  a  conviction  should  rest  upon  testimony  so 
loose  and  uncertain;  and  upon  this  ground  there  must  be  a  new 
trial,  as  requested  by  the  prisoner. 

This  disposes  of  the  motion;  but  as  our  attention  has  been 
called,  at  the  argument,  to  another  ground  upon  which  it  was 
made,  we  may  as  well  dispose  of  it  for  the  purposes  of  the  new 
trial.  We  refer  to  the  admission  by  the  judge  of  proof  that  Che 
prisoner,  on  the  same  day  and  at  the  same  gambling  sitting, 
passed  as  genuine  spurious,  as  distinguished  from  counterfeit, 
bank  bills,  and  that  when  arrested  he  had  several  such  bills, 
both  signed  and  unsigned,  in  his  possession,  for  the  purpose  of 
showing  that  he  knowingly  passed  the  counterfeit  bill  with  the 
uttering  of  which  he  was  charged. 

It  is  very  true  that  no  case  that  we  have  seen  has  gone  to  the 
precise  point  of  the  admissibility  of  such  testimony  for  the  above 
purpose.  The  passing  and  possession  of  other  counterfeit  bills 
of  the  same  denomination,  or  of  other  denominations,  and  pur- 
porting to  be  bills  of  the  siame  or  other  banks,  have  been  famil- 
iarly proved  for  the  purpose  of  snowing  the  scienter  of  the  pris- 
oner in  passing  the  particular  counterfeit  bill  charged.  The 
notion  upon  which  the  admissibility  of  such  testimony  is  based, 
according  to  an  eminent  writer  on  the  criminal  law  of  Scotland, 
is  the  tendency  of  such  evidence  to  prove  that  the  prisoner  is  a 
dealer  in  such  paper,  caught  in  the  very  act  of  disposing  of  it, 
instead  of  a  casual  receiver  and  innocent  passer  of  the  particular 
bill  traced  back  to  him:  Allison  on  the  Principles  of  the  Crimi- 
nal Law  of  Scotland,  420.  In  this  view,  it  does  not  seem  to  us 
to  affect  the  bearing  of  the  evidence  upon  the  question  of  scienter 
whether  the  bills  be  spurious  or  counterfeit.  The  two  crimes 
may  be  technically  different;  but  they  are  of  precisely  the  same 
kind  in  this,  that  they  indicate  the  prisoner  to  be  a  dealer  in 
bad  bank  paper,  and  so  indicate  that  he  did  not  innocently  pass 
the  counterfeit  bill  with  the  uttering  of  which  he  is  charged. 
Within  the  principle,  we  think,  therefore,  that  the  evidence  was 
admiteible,  and  see  no  ground  for  this  exception. 

New  trial  granted,  to  be  had  at  the  next  term  of  the  court  o^ 
eommon  pleaa  in  the  county  of  Newport 
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EXFKBTS  OONOXBHINQ  HaNDWSITINO,  COMPBTBITOT  OF:  8m  DOtO  tO  Ilam^ 

mond  V.  Woodman,  66  Am.  Deo.  240-242. 

GAnuinb  Sionatubks  must  bk  Usbd  as  Qtasdaxdb  of  Compabison: 
CommonweaUh  v.  Eastman,  48  Am.  Dec.  596;  Baktr  v.  Haines,  36  Id.  224. 

Professional  ob  Sgibntifio  Wobks  abb  not  Ahmtsstblk  in  Eyidbncb: 
Melvin  v.  Easley,  62  Am.  Dec.  171;  Lunmg  v.  State,  62  Id.  153;  Aahworth  v. 
KiUridge,  59  Id.  178,  and  note  180-187. 

To  Sustain  Indictment  fob  Fobobbt,  It  must  bb  Bbouoht  within 
Statute:  State  v.  Morton,  65  Am.  Dec  201. 

Bank  Check  mat  be  Dsscbibed  as  Obdeb  fob  Monet  ob  as  Bill  of 
Exchange,  in  indictment  for  forgery:  State  y.  Morton,  65  Am.  Dec.  201. 

FoBOEB  OF  Acceptance  of  Bank  Check  is  Estopped  fbom  Denting 
authority  of  teller  whoee  name  is  forged:  State  v.  Morton,  65  Am.  Dea  201. 

Evidence  that  Pbisonbb  has  Uttebed  ob  Passed  ob  had  in  his  Pos- 
session  other  forged  or  counterfeit  noteff  or  bank  bills  is  admissible  to  prove 
the  scienter:  McCartney  v.  State,  56  Am.  Deo.  610;  State  v.  WUUams,  45  Id. 
741;  see  State  t.  SpatUdmg,  48  Id.  158. 

Statement  in  Indictment  and  Pboof  of  Incobfobation  of  Bank 
npon  which  writing  b  alleged  to  have  been  forged:  See  State  t.  Jones,  36  Am. 
Dec  257. 

Pboof  of  Existence  of  Bank  is  not  Nboessabt  to  Pboof  of  Falsitt 
OF  FoBGED  Note:  MeOartneif  v.  State,  56  Am.  Dec  610,  note  612. 

What  Constitutbs  Fobobbt:  See  note  to  AnuM  t.  Ooti,  22  Am.  Deo. 
306-321. 


Statb  V.  MoGuNB. 

[6  BSODB  JaSJJKD,  00.1 

ExPBESSED  Dbtebmihation  OF  FELONIOUS  Intent,  Aooompanixd  bt  Foboe 
Sufficient  to  Cabbt  Intent  into  Effect,  makes  a  case  of  taking  by 
open  violence  or  robbery,  as  distingoished  from  a  secret  taking  or  mere 
snatching  by  surprise  from  the  hand  of  another. 

Fact  that  Subpbise  Aided  Fobcb  Bmploted  bt  Pbisonxb  will  not  pre- 
vent the  force  employed  from  aggravating  the  case  to  one  of  robbery. 

Taking  Watch  fbom  Hcbson  is  Bobbebt,  where  the  prisoner  passed  his 
arm  through  the  arm  of  the  prosecutor  and  used  violence  sufficient  to 
break  the  ribbon  watch-guard  worn  by  the  prosecutor  about  his  neok»  at 
the  same  time  exclaiming,  "  Damn  you,  I  vrill  have  your  watch  t  *'  not- 
withstanding the  force  did  not  affiright,  but  merely  surprised,  the  prose* 
cutor. 

Indictment  charging  highway  robbeiy  in  one  court  and  steal- 
ing from  the  person  in  another.  Shortly  before  the  commission 
of  the  offense  the  prosecutor  and  the  prisoner,  who  was  a 
stranger  to  the  prosecutor,  had  been  walking  arm  in  arm,  the 
prisoner  having  volunteered  to  conduct  the  prosecutor  to  a  place 
where  he  could  procure  a  carriage  to  take  him  home.  Th^ 
prosecutor  not  succeeding  in  obtaining  a  convey%nf)e  in  tbo 
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prisoner's  company,  left  him  and  proceeded  alone  in  his  seftrch. 
Shortly  afterwards  he  was  again  joined  by  the  prisoner,  who 
passed  one  arm  through  the  arm  of  the  prosecutor,  and  with  his 
other  hand  seized  the  watch  of  the  prosecutor,  exclaiming, 
*'  Damn  you,  I  will  have  your  watch  I "  and  fled  with  it,  pursued 
by  the  prosecutor.  The  watch  was  in  the  prosecutor's  vest 
pocket,  and  was  attached  to  a  silk  ribbon  watch-guard  about 
half  an  inch  wide,  which  passed  about  his  neck.  This  watch- 
guard  the  prisoner  broke  in  taking  the  watch.  The  prosecutor 
was  asked  whether  he  was  in  fear,  and  replied,  "  I  was  much 
afraid  that  he  would  get  my  watch."  The  verdict  was,  guilly  of 
highway  robbery;  but  it  appearing  that  this  crime  was  not  cog- 
nizable by  a  single  justice,  the  verdict  was  set  aside,  and  the 
cause  submitted  to  the  full  court  upon  an  agreement  that  if 
the  court  were  of  the  opinion  that  the  above  facts  constituted  the 
crime  of  highway  robbery,  as  distinguished  from  that  of  stealing 
from  the  person,  the  prisoner  should  plead  guilty  to  the  former, 
otherwise  to  the  latter  crime. 

ffari^  aUomey-general,  for  the  state. 

Ripley,  for  the  prisoner. 

By  Court,  Ambs,  C.  J.  We  all  agree  that  this  is  a  case  of 
robbery,  upon  the  ground  that  the  felonious  taking  was  effected 
by  force.  The  passing  by  the  prisoner  of  his  arm  through  the 
arm  of  the  prosecutor,  and  the  violence  used  by  him  in  break- 
ing the  ribbon  guard  about  the  neck  of  the  prosecutor,  accom- 
panied by  the  prisoner's  open  announcement  at  the  time  of  his 
determination  to  take  the  watch,  make,  in  our  judgment,  a 
stronger  case  of  taking  by  violence  than  Bex  v.  Mason,  Buss.  & 
By.  410,  in  which  the  taking  was  accompanied  only  by  the  force 
necessary,  by  two  or  three  jerks,  to  break  the  steel  guard-chain 
about  the  neck  of  the  prosecutor,  without  any  announcement  of 
purpose  by  way  of  threat,  or  any  laying  on  of  hands.  The  ex- 
pressed determination,  at  the  time,  of  the  felonious  intent,  ac- 
companied by  the  degree  of  force  requisite  to  cany  the  intent 
into  effect,  make  this  a  clear  case  of  a  taking  by  open  violence^  as 
distinguished  from  a  secret  taking,  or  a  mere  snatching  by  sur- 
prise from  the  hand  of  another.  If  there  be  violence  sufficient 
to  effect  the  evil  intent,  its  degree  does  not  seem  to  be  of  im- 
portance in  characterizing  the  crime,  as  appears  from  the ' 
case  mentioned  by  Holroyd,  J. ,  1  Lew.  0.  0.  800,  in  which  the 
judges  held  that  the  running  of  the  prisoner  against  the  person 
of  another  for  the  purpose  of  diverting  his  attention  whilst  he 
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pickM  luB  pocket  was  sufficient  force  to  make  the  taking  rob- 
bery, since  it  was  u£;ed  with  that  intent  The  fact  that  surprise 
aided  the  force  employed  by  the  prisoner  to  enable  him  to  ac- 
complish hiB  purpose  will  not  prevent  the  force  employed  from 
aggravating  the  case  to  one  of  robbery. 

The  prisoner  was  accordingly  sentenced  for  the  crime  of  high- 
way robbery. 

What  Constitutes  Bobbxrt. — Robbery  ia  a  taking  of  anything  of  any 
Talne  belonging  to  another  from  the  person  or  presence  of  another,  against 
his  will,  by  roeans  of  force  or  fear,  and  with  an  intent  to  steal  it.  Lord 
Coke,  Lord  Hale,  and  Sergeant  Hawkins  define  robbery  as  the  felonious  and 
violent  taking  of  anything  of  value  from  the  person  of  another,  putting  him 
in  fear;  and  Mr.  Bishop  says  that  "robbery  is  laroeny  committed  by  vio- 
lence from  the  person  of  one  put  in  fear:  **  Co.  Inst.  68;  1  Hale  P.  C.  532;  1 
Hawk.  P.  C.  212;  2  Bishop  Crim.  L.,  sec  1156.  But  as  robbery  may  be  com- 
mitted either  by  violence  or  putting  in  fear,  the  above  definition  is  the  cor- 
rect one:  2  East  P.  C.  707;  4  Bla.  Com.  242;  1  Whart  Crim.  L.,  sec 
847;  McDan%eC$  Cant,  Post.  121;  S.  C,  19  How.  St.  Tr.  745,  806;  UntUd 
StaUJi  V.  Janes,  3  Wash.  209;  Ufdted  States  v.  Simms,  4  Cranoh  C.  C.  618; 
(Tnited  States  v.  Wilson,  Baldw.  93;  Clary  v.  State,  33  Ark.  561;  Lang  v. 
State,  12  Ga.  293;  Seymour  v.  State,  15  Lid.  288;  Shinn  v.  State^  64  Id.  13; 
&  C,  31  Am.  Bep.  110;  Stale  v.  Brewer,  53  Iowa,  735;  Glass  ▼.  Common- 
wealth,  6  Bush,  436;  Commonwealth  v.  Humphries,  7  Mass.  242;  MeDaniel  v. 
State,  8  Smed.  ft  M.  401;  S.  C,  47  Am.  Dec  93;  State  v.  Broderiek,  59  Mo. 
118;  StaU  v.  Oorham,  55  N.  H.  152;  StaU  v.  Burke,  73  N.  C.  83;  State 
V.  Cowan,  7  Ired.  L.  239;  Commonwealth  v.  SnelUng,  4  Binn.  379;  Crews 
T.  State,  3  Coldw.  350;  Hammond  ▼.  StaU,  Id.  129.  If  the  indictment 
allege  force  and 'violence,  it  need  not  allege  a  putting  in  fear,  and  otct* 
versa:  Id.  If  foroe  be  used,  it  is  not  essential  that  the  prosecutor  should 
be  either  aware  or  afraid  of  the  taking,  as  where  the  prisoner  took  hold 
of  the  prosecutor's  cravat  and  pressed  him  against  a  wall,  at  the  same 
time  taking  his  watch  without  his  knowledge:  CommonweeMh  v.  Snelling, 
4  Binn.  379.  So  fear  alone,  without  the  exhibition  of  actual  force,  is  suf- 
ficient: See  it\fra.  In  Texas,  however,  the  rule,  under  the  statute  of  that 
state,  is,  that  where  the  taking  is  by  assault  there  need  be  no  putting  in  fear, 
but  when  it  is  by  violence  there  must  be  a  putting  in  fear;  and  a  conviction 
on  the  ground  of  a  putting  in  fear  cannot  be. sustained  under  an  indictment 
for  an  assault  and  putting  in  fear,  but  the  indictment  must  allege  '*  violence 
and  putting  in  fear.**  Without  the  allegation  of  violence  in  connection  with 
the  putting  in  fear,  the  indictment  is  defective:  Kimble  v.  State,  12  Tex.  App. 
420;  WilUams  v.  State,  Id.  240,  modifying  the  rule  of  Wilson  v.  State,  3 
Id.  63,  where  it  was  held  that  whether  the  offense  be  oommitted  by  assault 
or  by  violence,  the  indictment  must  allege,  in  addition,  a  putting  in  fear  of 
life  or  of  bodily  injury. 

Bobbery  is  said  to  be  a  compound  laroeny  composed  of  the  crime  of  larceny 
*  from  the  person  with  the  aggravation  of  force,  actual  or  constructive,  used  in 
toe  taking:  3  Bishop  Crim.  L.,  sec  1158;  see  Long  v.  State,  12  Ga.  293;  Com- 
monwealth  v.  Humphries,  7  Mass.  242;  Crews  v.  State,  3  Coldw.  350;  Ham- 
WMtmd  V.  Stale,  Id.  129;  Peop^  v.  NeUon,  56  Cal.  77.  '*The  indictment  fof 
lobbery  ohaiges  a  larceny,  2  Bishop's  Crim.  Proc,  sec  1002;  McUhews  v. 
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Siaie^  4  Ohio  St.  630»  together  with  the  aggravating  matter  which  makes  it 
in  the  particular  instance  robbery.  For  example,  the  property  is  described 
the  same  as  in  an  indictment  for  larceny:  Bratnon  ▼.  SteUCt  23  Ind.  403;  Mo- 
Eniee  v.  StaU^  24  Wis.  43;  the  ownership  is  in  the  same  way  set  oat:  Com- 
manweakh  v.  Clifford,  8  Gush.  215;  Smedly  ▼.  State,  30  Tex.  214;  People  ▼. 
Vice,  21  Gal.  344;  Crewe  v.  State,  3  Coldw.  350;  2  Bishop's  Crim.  Proa,  sec 
1007.  Then  if  the  aggravating  matter  b  not  proved  at  the  trial,  the  defend- 
ant may  be  convicted  of  simple  larceny:  1  Bishop  Grim.  L.,  sec.  IW;  State  v^ 
Jenhme,  36  Ma  372; "  see  «i/m,  «*  Conviction  of  Laroeny,"  eta  The  propertyr 
taken  most  be  the  subject  of  larceny:  StaU  v.  TreaAer,  2  Gar.  Law  Bepos. 
90;  S.  G.,  6  Am.  Dec.  558  (what  articles  are  the  subject  of  larceny,  see  DOt» 
to  State  V.  Homee,  57  Id.  276, 277);  1  Whart  Grim.  L.,  sec.  846.  And  wher^ 
a  statute  makes  something  the  subject  of  larceny  which  was  not  so  at  common 
law,  then  it  follows  by  legal  consequence  that  it  is  robbery  to  take  this  thing 
from  another  person  violently  or  by  putting  him  in  fear:  2  Bishop  Grim.  L., 
sea  1160;  see  Rex  v.  Cannon,  Russ.  &  Ry.  146;  Regina  v.  Hemminge,  4  F.  & 
F.  50;  MeBntee  v.  StaU,  24  Wis.  43;  State  v.  Carro,  26  La.  Ann.  377. 

We  have  used  the  expression  "actual  or  constructive  foroe."  It  is  a 
phrase  of  oocasional  occurrence  in  the  books.  Actual  force  means  personal 
violence,  and  occurs  where  injury  is  done  to  the  person,  or  where  there  is  a 
struggle  to  retain  possession  of  the  property:  Long  v.  State,  12  Ga.  203.  Gon- 
structive  force  is  a  putting  in  fear.  When  one  is  put  in  fear  of  an  injury  to  his 
person  or  his  property,  or  to  his  character,  by  a  cliarge  of  an  unnatural  crime* 
this  is  constructive  force:  Long  v.  State,  12  Ga.  203;  see  also  Shinn  v.  State, 
64  Ind.  13;  S.  G.,  31  Am.  Rep.  110;  CommonweaUh  v.  Hwnphriee,  7  Mass. 
242;  Jlammoml  v.  StaU,  3  Goldw.  129;  Cretoe  v.  State,  Id.  350.  The  prosecu- 
tion mutt  establish  guilt  beyond  a  reasonable  doubt:  People  v.  Core,  59  Gal. 
390.  in  some  states  statutes  make  a  special  crime  of  stealing  from  the  person 
where  the  taking  is.  not  sufficiently  aggravated  to  make  the  offense  robbery: 
See  Woodard  v.  State,  9  Tex.  App.  412.  In  the  United  States  statutes, 
where  the  word  "  rob**  is  used  it  is  used  in  its  common-law  sense:  United 
States  V.  Wileon,  Baldw.  93;  United  States  v.  Palmer,  %  Wheat.  610;  Umted 
States  V.  /ones,  3  Wash.  209. 

The  definition  of  robbery  at  the  beginning  of  this  note  contains  statements 
of  the  eisentisl  facts  constituting  the  crime  of  robbery.  These  statements 
will  be  treated  in  the  order  in  which  they  occur  in  that  definition,  as  follows: 
1.  The  asportation;  2.  The  thing  taken  and  its  value;  8.  The  ownership;  4. 
FVom  the  person  or  presence  of  another;  5.  Against  the  will  of  the  prosecu- 
tor; 6.  The  force;  7.  The  fear;  8.  The  animns/nrandL 

Abfobtation. — ^There  must  be  an  actual  taking  and  carrying  away:  2  Bishop 
Grim.  L.,  sea  1161;  1  Whart.  Grim.  L.,  sea  849;  Bex  v.  FarrtU,  1  Leach* 
S22;  Cammanweatth  v.  Clifford,  8  Gush.  215;  StaU  v.  Curtis,  71  N.  G.  56;  Jor- 
danv.  Cimifiioiiioea^  25  Gratt  943.  *<  If  A  have  his  purse  tied  to  his  girdle 
and  B  assaults  him  to  rob  him,  and  in  struggling  the  girdle  breaks  and  the 
purse  falls  to  the  ground,  this  is  no  robbery,  because  no  taking.  But  if  B  take 
up  the  parse,  or  if  B  had  the  purse  in  his  hand  and  then  the  girdle  break, 
and  striving  lets  the  purse  fall  to  the  ground  and  never  takes  it  up  again,  this 
is  a  taking  and  a  robbery:  **  1  Hale  P.  G.  533,  citing  3  Inst.  69;  Dalb.  Just, 
c.  100;  Gromp.  35.  Where  the  defendant  snatched  a  lady's  ear-ring  from  her 
ear,  in  so  doing  tore  her  ear,  and  left  it  in  the  "curls  of  her  hair,"  this  was 
a  soflRcient  asportation:  Bex  v.  Lapier,  1  Leach,  320;  but  see  the  authorities 
on  **  snatching,"  ii\/rcL  There  must  be  a  carrying  away.  Thus,  where  the 
prosecutor  upon  command  dropped  the  property,  but  tiie  prisoner  was  ar* 
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rested  before  he  could  seize  it,  it  was  not  robbery:  ite  t.  IhrreU,  Id.  322. 
An  indictment  lies  for  the  final  asportation,  as  where  the  owner  dropped  ac- 
cidentally the  article  taken,  and  the  prisoner  picked  it  up  and  refased  to 
deliver  it,  whereupon  a  struggle  ensued  for  its  possession,  this  struggle  will 
be  a  reduction  to  possession  by  the  owner,  and  its  final  asportation  by  force  or 
fear  will  be  robbery:  SttUe  v.  Trexler,  2  Car.  Law.  Repos.  90;  S.  C,  6  Am. 
Dec.  558.  But  the  crime  is  complete,  though  the  prisoner  afterwards  return 
the  property  taken:  1  Hale  P.  C.  533;  PecWs  Caae,  1  Leach,  228.  The  aspor- 
tation need  not  be  alleged:  Terry  v.  SttUe^  13  Ind.  70. 

Thing  Taken  and  its  Value. — ^It  must  be  the  subject  of  larceny,  and 
therefore  the  taking  of  a  bank  note  is  not  robbery:  State  v.  Trexler,  2  Gar. 
Law  Eepos.  90;  S.  C.,'6  Am.  Dec.  558.  But  in  Ohio  bank  notes  are  **per> 
sonal  property"  within  the  robbery  statute:  Turner  v.  StcUe,  1  Ohio  St.  422. 
Something  must  be  actually  taken:  1  Hale  P.  C.  532;  James  v.  Stale^  53  Ala. 
380.  Still,  where  one  forces  another  by  threats  or  violence  to  take  less  than 
the  value  of  his  goods,  this  is  robbery:  Rex  v.  Sinunia,  2  East  P.  G.  712; 
Spencer*s  Case,  Id.  The  thing  taken  must  be  of  some  value.  Therefore  to 
obtain  from  a  person  his  promissory  note  by  threatening  with  a  knife  held  to 
his  throat  to  take  his  life  is  not  a  felonious  stealing  of  the  note,  for  it  never 
was  of  value  to  or  in  the  peaceable  possession  of  such  person:  Hex  v.  Philpoe, 
2  Leach,  673;  S.  G.,  2  East  P.  G.  599;  see  also  JRex  ▼.  Edwards,  G  Gar.  k  P. 
515;  S.  G.,  Id.  521;  Regina  v.  amiUi,  2  Den.  Gr.  G.  449;  note  to  Stale  v.  Ilomes, 

57  Am.  Dec.  276.  But  its  value  is  immaterial,  and  however  insignificant,  it  is 
robbery  to  take  it:  Regina  v.  Morris,  9  Gar.  &  P.  349;  Rex  v.  Clark,  Russ.  & 
Ry.  181;  Rex  v.  Bingley,  5  Gar.  &  P.  602;  WiUiams  v.  State,  10  Tex.  App.  8; 
Wesley  v.  Stale,  61  Ala.  282;  James  v.  StaU,  53  Id.  380;  Stale  y,  Howert^m, 

58  Mo.  581;  Stale  v.  Burhe,  73  N.  G.  83;  Crews  v.  State,  3  Goldw.  350;  Ham- 
mond V.  Stale,  Id.  129;  Clary  v.  State,  33  Ark.  561.  Lord  Hale  says  the 
taking  is  robbery  whether  the  thing  taken  be  above  or  under  the  value  of  one 
shilling:  1  Hale  P.  G.  531.  It  must  be  of  some  value,  but  need  not  be  of  the 
value  of  the  smallest  coin  in  the  realm  at  least,  that  is,  of  a  farthing:  Regina  v. 
Morris,  9  Gar.  k  P.  349.  If  it  is  of  value  to  the  prosecutor  alone,  it  is  sufficient: 
Rex  V.  Bingley^  5  Gar.  k  P.  602  (memorandum  of  debt)*  Rex  v.  Clark,  Russ.  k 
Rj.  181.  It  is  not  necessary  to  prove  that  the  property  nad  a  specific  pecuniary 
valne.  It  is  sufficient  that  it  was  not  worthless,  that  it  was  not  wholly  unfit  for 
use,  or  that  the  owner  kept  and  preserved  it  as  of  value  to  him,  although  its 
pecuniary  value  was  nominal,  insignificant,  or  incapable  of  estimation:  Jackson 
v.  StaU,  69  Ala.  249;  James  v.  StaU,  53  Id.  380.  It  is  not  necessary  to  allege 
a  value  for  the  property  taken,  since  force  or  fear  is  the  main  element  of  the 
crime:  StaU  v.  Burke^  73  N.  G.  83;  Williams  v.  StaU,  10  Tex.  App.  8  (sheep); 
Commonwealth  v.  Brooks.  1  Duv.  150;  James  v.  State,  53  Ala.  380  (sack  of 
flour  and  a  jug  of  whisky);  contra:  Jackson  v.  State,  69  Id.  249.  The  verdict 
need  not  specify  the  value  of  the  property  taken:  StcUe  v.  Howerton,  58  Mo. 
581.  The  genuineness  and  value  of  Uie  coins  charged  to  have  been  taken  is 
sufficiently  shown  by  the  testimony  of  the  person  robbed  that  he  was  robbed 
of  two  hundred  and  forty-five  dollars  in  gold,  mostly  in  twenty-dollar  gold 
pieces,  but  partly  in  ten  and  five  dollar  pieces,  and  also  that  he  was  robbed  of 
forty-five  or  fifty  dollars  in  silver  dollars-  StaU  v.  Hedin,  21  N.  W.  Rep.  645. 

OwNEBsmp. — ^A  person  cannot  be  guilty  of  robbery  in  taking  his  own  prop- 
erty, whatever  other  offense  he  may  commit  in  the  taking:  Smedly  v.  Stale,  30 
Tex.  214;  Barnes  v.  State.,  9  Tex.  App.  128;  People  v.  Ttee,  21  C:al.  344.  He 
may  commit  larceny  in  so  doing  (note  to  Stale  v.  Homes,  57  Am.  Dec.  277, 
278),  or  trespass.     A  creditor  who  compels  the  payment  of  his  debt  by  tho  use 
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of  videnoe  is  not  guilty  of  robbery,  ainoe  there  is  no  €mimu$/itrandi:  Regina 
T.  Hemming$^  4  F.  ft  F.  50.  Indeed,  the  hick  of  the  felonious  intent  is  the 
reMon  that  the  taking  of  one's  own  property  cannot  be  robbery.  So  where 
the  taking  is  under  a  bona  Jide  impression  of  ownership  in  the  prisoner,  it  is 
not  robbery* :  See.ir^fra,  ''Animns  FurandL"  Therefore  it  mnst  be  charged  in 
the  indictment  that  the  thing  taken  was  the  property  of  another  than  the 
prisoner:  People  v.  Fice,  21  Cal.  344.  The  indictment  mnst  by  appropriate 
averment  show  that  the  property  taken  belonged  to  some  person  other  than 
the  accused,  or  that  the  person  deprived  of  its  possession  was  entitled  thereto 
as  against  the  acoused:  Barnes  v.  State,  9  Tex.  App.  128;  CommonweaUh  v. 
Cliford,  8  Gush.  215.  It  should  state  clearly  the  ownership, of  the  property, 
as  well  as  the  name  of  the  person  from  whom  it  was  taken:  Stnedly  v.  State, 
30  Tex.  214.  But  an  indictment  averring  that  the  property  taken  belonged 
to  another  than  the  person  robbed  is  not  defective  because  it  fails  to  allege 
that  it  was  taken  against  the  will  of  the  owner^  and  also  fails  to  allege  the 
character  ofHhe  possession  of  the  person  from  whom  it  was  taken :  People  v. 
Shtder,  28  CaL  490.  Proof  that  ^e  property  was  taken  from  the  person  of 
another  without  any  claim  of  right  on  the  part  of  the  defendant  is  sufficient 
proof  of  ownership:  People  v.  Nelson,  56  Id.  77.  The  property  taken  need 
not  belong  to  the  person  robbed.  As  against  the  robber,  he  is  the  owner  of  all 
goods  in  his  possession  and  custody: .  Brooks  v.  People,  49  N.  J.  L.  436;  S.  C, 
19  Am.  Bep.  398.  But  in  Crews  v.  Stale,  3  Coldw.  350,  it  was  said  that  the 
property  must  be  proved  to  belong  to  the  person  named  in  the  indictment  as 
the  owner.  Ooods  stolen  out  of  possession  of  a  bailee  may  be  described  as  the 
property  of  the  bailor  or  of  the  bailee,  although  the  goods  were  never  in  the 
real  owner's  possession:  Stale  v.  Oorham,  55  N.  H.  152. 

From  Person  ob  Prssxncb  of  Anothek.— Primarily,  the  taking  must  be 
from  the  person  of  the  party  robbed,  and  the  indictment  must  so  allege:  Rex 
V.  PhUpoe,  2  Leach,  673;  S.  C,  2  East  P.  C.  599;  People  v.  Beck,  21  Cal. 
885;  Stegar  v.  State,  39  6a.  583;  Seymour  v.  State,  15  Ind.  288;  State  v.  Leigh- 
Um,  56  Iowa,  595;  see  Stale  v.  Kegan,  62  Id.  106;  Kit  v.  StaU,  11  Humph. 
167.  And  if  the  indictment  merely  state  that  the  taking  was  from  "another 
person,"  it  is  fatally  defective:  People  v.  Beck,  21  Gal.  385.  But  a  taking  in 
the  owner's  presence  or  view  is  constructively  a  taking  from  his  person,  but 
the  owner's  presence  is  at  least  necessary:  Rex  v.  IVaTicis,  2  Stra.  1015; 
8.  C,  2  Com.  478;  Crocker  v.  StaU,  47  Ala.  53;  Jamts  v.  State,  53  Id.  380; 
Clary  v.  StaU,  33  Ark.  661;  ffQpe,v.  People,  83  N.  Y.  418;  S.  C,  38  Am. 
Rep.  460;  Turner  v.  State,  I  Ohio  St.  422;  StaU  v.  Jenkins,  36  Mo.  372;  Uniud 
States  V.  Jones,  3  Wash.  209;  Crews  v.  State,  3  Coldw.  350;  Hammond  v. 
StaU,  Id.  129.  "If  a  thief,"  says  Lord  Hale,  "come  into  the  presence  of  A, 
and  with  violence  and  putting  A  in  fear  drives  away  his  horse,  cattle,  or 
sheep,"  the  offense  is  robbery:  1  Hale  P.  C.  533.  And  Mr.  East  states  the 
doctrine  thus:  "It  is  sufficient  if  the  property  be  taken  in  the  presence  of  the 
owner;  it  need  not  be  taken  from  his  person,  so  that  there  be  violence  to  his 
person  or  putting  him  in  fear;  as  where  one,  having  first  assaulted  another, 
takes  away  his  horse  standing  by  him,  or  having  first  put  him  in  fear  drives 
his  cattle  out  of  his  pasture  in  his  presence,  or  takes  up  his  purse  which  the 
other  in  his  fright  had  thrown  into  a  bush,  or  his  hat  which  had  fallen  from 
his  head: "  2  East  P.  C.  707.  '*0r  robs  my  servant  of  mj  money  befora  my 
face:"  1  Hawk.  P.  C.  214,  sec  5.  Where  by  intimidation  the  owner  is  com- 
pelled to  open  his  desk  from  which  his  money  is  taken  or  to  throw  down 
his  parse  which  the  robber  picks  up,  it  is  robbery:  United  Stales  v.  Jones,  3 
Wadi.  209.  216.    Where  a  person  traveling  in  company  with  the  owner  is  in- 
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trasted  with  the  goods  taken  to  help  carry  them,  aod  hy  Tioleuoe  feloniously 
exerted  against  the  person  of  the  owner  carries  off  the  goods,  he  is  guilty  of 
robbery;  for  his  possession  of  the  goods  np  to  the  time  of  the  felonions  vio- 
lence is  oonstmotiTely  the  possession  of  the  owner,  and  the  taking  in  his  pres- 
ence is  oonstmotiTely  from  his  person:  James  v.  State,  63  Ala.  380.  It  has 
been  held  that  where  the  property  taken  belonged  to  the  person  assanlted, 
bat  was  in  the  possession  of  another  person  who  was  walking  with  him  and 
carrying  the  property,  and  this  person  threw  it  down  and  came  to  the  assist- 
ance of  the  owner,  whereupon  the  thief  carried  it  away,  the  offense  was  not 
robbery,  because  the  property  was  not  in  the  custody  of  the  prosecutor:  Bex 
FaUowe,  ft  Car.  ft  P.  508.  But  in  view  of  the  above  authorities,  this  case  is 
perhaps  hardly  authoritative.  Stealing  a  watch  from  the  room  in  which  the 
owner  was  sleeping  was  not  stealing  from  the  person,  though  doubts  were  ex- 
pressed as  to  whether  it  might  not  have  been  so  had  the  owner  been  awake: 
Rex  v.  Hamilton,  8  Id.  49.  Under  the  Pennsylvania  statute,  it  is  not  neces- 
sary, when  the  word  '*rob*'  is  used,  to  allege  that  the  property  was  taken 
from  the  body  of  the  prosecutor:  Acker  v.  Commonwealth,  94  Pa.  St.  284. 

Against  Wnx  of  Pbosbcutor. — ^The  taking  must  be  against  the  will  of 
the  person  robbed:  Rex  v.  McDamel,  Fost.  121,  128;  S.  C,  19  How.  St. 
Tr.  745,  806;  People  v.  CUmgh,  59  Oal.  438;  Seymour  v.  State,  15  Ind.  288; 
Long  V.  State,  12  Ga.  293;  Staie  v.  Jenhms,  36  Ma  372;  StaU  v.  Johnaon, 
PhiU.  L.  140.  Where  the  prosecutor  consents  to  be  robbed,  People  v.  Clough, 
mpra,  Rex  v.  McDaniel,  supra,  simply  for  the  purpose  of  prosecuting  the 
robbw,  it  is  not  robbery:  Rex  v.  Fuller,  Buss.  &  By.  408;  see  also  1  Whart 
Grim.  L.,  sees.  141  et  seq.;  bat  see  1  Bishop  Orim.  L.,  seo.  438.  Although  a 
consent  to  be  robbed  merely  for  the  purpose  of  prosecution  is  not  robbery,  yet 
in  Norden*s  Case,  Fost.  129,  a  robbery  was  committed.  Norden  set  out  in  a 
post-chaise  to  accompany  a  stage-coach  and  apprehend  a  highwayman  who 
had  frequently  robbed  the  coach.  He  put  a  little  money  and  a  yvsM  in  his 
pocket.  When  the  highwayman  met  them  and  presented  his  weapon,  Nor- 
den delivered  up  his  money,  and  then  with  the  assirtanc^  of  others  captured 
the  robber.  The  prisoner  was  convicted  for  a  robbery  upon  Norden,  and  this 
was  not  a  case  of  robbery  by  consent^  for  there  was  no  collusion  between 
Norden  and  the  prisoner:  Norden* s  Case,  supra.  "At  the  same  time,  as  in 
the  parallel  case  of  rape  'against  the  will,'  if  there  be  foroe,  it  is  to  be  treated 
as  convertible  with  'without  consent:'*'  1  Whart.  Grim.  L.,  sea  855;  and 
therefore  where  the  defendant  knocked. the  prosecutor  insensible,  and  then 
robbed  him,  the  robbery  was  complete:  Rex  v.  Lapler,  1  Leach,  320;  S.  G, 
Fost.  128;  Rex  v.  Hawkins,  3  Oar.  k  P.  392.  So  where  the  defendant  grasped 
the  cravat  of  the  prosecutor,  and  pressed  him  against  a  wall,  and  in  this  posi- 
tion took  his  watch  without  his  kiM»wledge:  Comsnonwealth  v.  SnMng,  4  Binn. 
379;  see  Mahoney  v.  People,  3  Hun,  202.  Though  the  person  assaulted  deliv- 
ered with  bis  own  hand  the  thing  taken  to  the  assailant,  the  taking  may  still 
be  robbery:  1  Hale  P.  C.  533.  And  though  the  delivery  of  the  property  seem 
to  be  voluntary,  yet  if  it  is  shown  to  have  been  from  fear,  the  offense  is  still 
robbery:  Long  v.  State,  12  Ga.  293.  When  the  indictment  is  complete  in  other 
respects,  it  need  not  allege  that  the  taking  was  against  the  will  of  the  prose- 
cutor: Terry  v.  State,  13  Ind.  70;  People  v.  Skuler,  28  GaL  490;  contra:  Kit 
V.  State,  11  Humph.  167-  But  so  under  the  statute  of  Pennsylvania:  Aeksr 
V.  CommumweaUh,  94  Fa.  St.  284.  Soe  also  upon  this  subject  the  head 
«*Fear,'*tfi/hi. 

FoBCB  OB  VioucNOB. — Must  Preosde  or  Accompany  Taking. — ^When  ths 
taking  is  accomplished  by  force  or  violence,  the  force  or  violence  must  pn 


Digitized  by  VjOOQIC 


Sept  1857.]  State  v.  McCune.  183 

cede  or  aooompany  the  taking:  SMtm  y.  StaU^  64  Ind.  13;  S.  G.»  31  Am.  Rep. 
110;  People  v.  MeOtiUy,  24  Hun,  62;  State  t.  John^  5  Jones  L.  163;  S.  C 
89  Am.  Deo.  777;  8taU  v.  Jenlnns,  86  Mo.  372;  State  v.  Deal,  64  N.  C. 
270;  Rex  v.  OnotU,  1  Car.  ft  P.  304.  Knocking  a  puree  out  of  one'a  hand 
and  then  patting  him  oat  of  a  saloon  is  not  robbery:  People  t.  McQinty, 
attpra.  Where  the  prisoner  picked  the  person's  pocket,  wherenpon  a  sca£9e 
ensoed,  in  which  the  proeecotor  was  thrown  down,  it  was  held  to  be  only 
larceny:  State  v.  John^  eupra. 

Nature  qf  Force  Neceseatry.^-'The  force  used  mnst  be  sufficiently  violent 
to  overcome  the  resistance  offered,  or  to  prevent  resistsnoe  through  fear: 
StaU  V.  John,  5  Jones  L.  163;  S.  a,  69  Am.  Deo.  777;  State  v.  Qorham,  55 
N.  H.  152;  McCloekey  v.  People,  5  Park.  Cr.  299;  Peop^  v.  MeOnUy,  24  Hon, 
62;  Jaek$on  v.  State,  69  Ala.  249. 

The  force  used  most  be  a  force  showing  an  intent  to  Overpower  the  party 
and  prevent  his  resistance;  and  if  the  force  is  nsed  merely  to  get  possessi^m 
of  the  property,  it  is  not  highway  robbery:  Bex  v.  OnoeU,  1  Car.  ft  P.  304. 
If  the  force  used  be  used  only  to  get  poesession  of  the  property,  or  to  effect  an 
escape,  it  is  not  sufficient:  State  v.  John,  5  Jones  L.  163;  S.  C.,  69  Am.  Dec. 
777 ;  Fanning  v.  State,  66  Ga.  167.  And  it  is  erroneous  to  instruct  that  the  felo- 
nious' taking  with  violence  sufficient  to  constitute  an  assault  and  battery 
would  make  out  the  crime  of  robbery:  JUcCloekey  v.  People,  5  Park.  Cr. 
299;  but  overcoming  a  resistance,  however- slight,  is  sufficient  violence:  StaU 
V.  Cforham,  55  N.  H.  152;  and  where  a  struggle  ensues  for  the  possession  of 
the  property,  it  is  sufficient:  State  v.  Trexler,  2  Car.  Law.  Repos.  90;  S.  C, 
6  Am.  Dec.  558;  Jackaon  v.  State,  69  Ala.  249;  Daviei"  Case,  1  Leach,  290; 
S.  C,  2  East  P.  C.  709;  see  i^fra,  **  Snatching  is  not  Robbery.'* 

But  although  the  force  used  does  not  overcome  resistance,  still  if  it  pre- 
vents it,  not  because  of  any  fear  on  the  part  of  the  prosecutor,  but  because  of 
his  surprise,  or  because  he  could  not  have  made  any  resistance  had  he  so  de- 
sired, the  taking  is  robbery;  and  this  illustrates  the  rule  that  fear  is  not  es- 
sential to  the  crime  of  robbery;  the  prosecutor  need  not  be  even  aware  of  the 
taking.  Thus  if  force  be  used,  it  is  not  essential  that  the  prosecutor  should 
be  eitiier  aware  or  afraid  of  the  taking;  as  where  the  prisoner  took  hold  of 
the  prosecutor's  cravat,  and  pressed  him  against  a  wall,  at  the  same  time 
taking  his  watch  without  his  knowledge:  this  was  robbery:  CommonweaUh  v. 
SnellSng,  4  Binn.  379.  As  the  complainant  was  entering  a  horse-car,  an  accom- 
plice of  the  prisoner  threw  his  arms  around  the  complainant's  neck,  pulled 
him  towards  him,  and  removed  a  wallet  from  his  pocket:  this  was  robbery: 
Mahoney  v.  People,  8  Hun,  202.  Running  against  a  person  to  divert  his  at- 
tention, and  then  picking  his  poeket,  is  a  force  sufficient  to  constitute  rob- 
bery: Anonymoua,  1  Lew.  C.  C.  300.  Where  several  combine  to  push  one 
rudely  about,  and  while  his  attention  is  thus  drawn  away  take  his  money,  it 
is  robbery:  Seymour  v.  State,  15  Ind.  288.  Surrounding  a  person  no  as  to 
render  assistance  hazardous  or  vain  Is  a  force  sufficient  to  constitute  robbery: 
Case  of  Hughe*,  1  Lew.  C.  C.  301.  If  a  bailiff  handcuff  a  prisoner,  under 
pretense  of  carrying  him  to  prison  with  greater  safety,  and  then  take  his 
money,  this  is  robbery:  Qa»oo%g-ne*B  CoMe,  1  Leach,  280. 

The  fraudulent  and  felonious  taking  of  property  by  means  of  a  trick  or 
contrivance,  but  unaccompanied  by  violence,  does  not  constitute  robbery t 
Shinn  v.  SuUe,  64  Ind.  13;  8.  C,  31  Am.  Rep.  110;  Hubtr  v.  StaU,  57  Ind. 
341.  And  even  where  a  struggle  for  the  possession  of  the  property  ensues 
after  the  thief  so  obtains  the  poesession  of  it  there  is  no  robbery:  Stale  v. 
Deal,  64  N.  C.  270. 
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When  the  penon  robbed  wm  Intozioated  and  inaenaiUe  at  the  time,  and  no 
▼iolence  was  shown,  the  taking  was  not  robbery.  The  oTidenoe  showed  that 
the  aoonsed  was  found  standing  astride  the  body  of  a  man  who  was  lying  on 
libe  gnmnd  drank  and  wioonsdoiis;  that  he  had  taken  from  the  pockets  of  the 
dnmken  man  a  pocket-book  and  other  property,  and  in  so  doing  had  tamed 
the  pockets  inside  oat:  Brmmon  r.  SUUe^  25  Ind.  403.  Taking  money  to  de- 
sist from  a  rape  is  robbery:  /2to  t.  Blackhamt  2  East  P.  C.  711.  To  make 
robbery  a  capital  offense  onder  the  statate  of  Massachusetts,  it  is  sufficient 
that  the  party  be  armed  with  a  dangerous  weapon,  with  intent  to  kill  or  maim 
the  party  assaulted  by  him  in  case  such  killing  or  maiming  be  necessary  to 
his  purpose  of  robbing,  and  that  he  have  the  power  of  executing  such  intent: 
CommoTiweaUh  v.  Martin,  17  Mass.  359.  The  person  assaulted  may  resist 
with  as  much  force  as  is  necessary  to  repel  the  force  used  against  him:  Peo- 
ple y.  Payne,  8  CaL  341;  Johnson  v.  Patterson,  14  Ckmn.  1;  see  CurtU  v 
Hubbard,  1  Hill  (N.  Y.),  396;  S.  C,  4  Id.  334. 

Snatching  is  not  Rdbhtry.  —The  mere  sudden  taking  or  snatching  the  prop 
erty  from  the  person  of  another  does  not  constitute  robbery:  Rex  v.  Oray,  2 
East  P.  C.  708;  Rex  v.  Steward,  Id.  702;  Rex  v.  Homer,  Id.  703;  Rex  v. 
Macauley,  1  Leach,  287;  Rex  v.  Robin,  Id.  290;  Rex  y.  Baker,  Id.  290;  S.  C, 
2  East  P.  O.  703;  Regina  v.  Walls,  2  Car.  ^  Kir.  214;  Rex  v.  Onosil,  1  Car. 
&  P.  304;  Jackson  v.  State,  69  Ala.  249;  Fanning  v.  StcUe,  66  Ga.  167;  Shinn  v. 
State,  64  Ind.  13;  S.  C,  31  Am.  Rep.  110;  Bonsall  v.  StaU,  35  Ind.  460;  Com- 
fnonweaUhy,Ordway,l2CuBh.9^0;  Statev,  TVcxfer, 2 Car. Law Repoe. 90; S.C, 
6  Am.  Dec.  558;  McCloakey  v.  Pet^le,  6  Park.  Cr.  299;  People  v.  Hall,  6  Id.  642; 
People  y.  McOinty,  24  Hun,  62;  Johnson  v.  CommontoeaUh,  24t  Gratt.  555; 
United  Stales  v.  Simins,  4  Cranch  C.  C.  618;  contra,  under  statute  of  Iowa:  Stale 
V.  iJarr,  43  Iowa,  418.  But  this  offense  constitutes  stealing  from  the  person 
under  the  statutes  of  some  states:  Fanning  v.  State,  66  Ga.  167;  Woodard 
V.  State,  9  Tex.  App.  412;  Johnson  t.  Commonwealth,  24  Gratt.  555;  Regina 
V.  Walls,  2  Car.  &  Kir.  214.  The  reason  is  that  the  force  used  is  not  suffi- 
cient to  overcome  or  prevent  any  resistance  or  to  put  the  owner  in  fear,  nor 
can  it  be  inferred  that  there  was  an  intention  of  taking  violently  in  the  face 
of  a  resisting  force:  See  1  Whart.  Crim.  L.,  sec.  854.  But  though  the  thing 
be  snatched,  if  there  is  in  addition  a  violence  used  upon  the  person,  or  a  put- 
ting in  fear,  it  will  be  robbery.  Thus,  if  a  struggle  immediately  ensue  to 
keep  possession  of  the  property,  and  the  thief  overcome  the  resistance,  then 
the  violence  used  is  that  violence  sufficient  to  constitute  this  crime:  See  Jack- 
son V.  State,  69  Ala.  249;  State  v.  Trexler,  2  Car.  Law  Repos.  90;  S.  C,  6 
Am.  Dec.  658;  Rex  v.  Homer,  2  East  P.  C.  703;  Chicles  Case,  Id.  In  Davies' 
Case,  1  Leach,  290,  S.  C,  2  East  P.  C.  709,  the  prisoner  snatched  at  a  sword 
hanging  at  a  gentleman's  side,  but  the  gentleman,  perceiving  the  intentions 
of  the  thief,  instantly  laid  tight  hold  of  the  scabbard,  whereupon  a  struggle 
ensued,  which  ended  in  the  sword  being  taken  away.  The  crime  was  rob- 
bery. But  if  the  struggle  occurs  after  the  taking,  and  the  force  used  is  only 
to  effect  an  escape,  the  sudden  taking  does  not  become  robbery:  See  Slate  v 
John,  5  Jones  L.  163;  S.  C,  69  Am.  Dec.  777.  Where  a  thief  slipped  his 
hand  into  a  lady's  pocket  and  got  his  finger  caught  therein,  and  she  felt  the 
hand,  and  turning,  after  he  had  secured  her  purse,  saw  him  looking  unoon- 
oemedly  at  the  houses  near  by,  and  caught  him  by  the  coat,  which  he  left 
with  her  in  his  struggle  to  escape,  it  was  held  that  the  crime  was  larceny 
from  the  person,  though  the  lady's  pocket  was  torn  when  the  thief  extracted 
his  hand:  Fanning  v.  State,  66  Ga.  167. 

Bat  if  there  is  any  violence  done  to  the  person  robbed  at  the  time  of  the 
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snatching,  the  taking  if  robbery:  /SKote  ▼.  Trexler,  2  Oar.  lAwRepoe.  90;  S.  C, 
6  Am.  Dec  668.  The  priaoner  snatched  a  watch-chain  with  snoh  violenue  as 
to  tear  it  away  from  the  watch  and  from  tlie  button-hole.  The  owner  tried 
to  recover  the  chain,  bat  failed,  the  defendant  striking  him,  and  making  liis 
escape.  This  was  robbery:  SitUe  y,  Broderiekf  69  Mo.  818.  Snatching  a 
diamond  pin  from  the  head-dress  of  a  lady,  with  saoh  force  as  to  remove  the 
pin  with  a  part  of  the  hair,  is  snffioient  violence  to  oonstitnte  robbery:  Bex  v. 
Moore,  1  Leach,  836.  To  force  an  ear-ring  from  the  ear  of  a  lady  is  snfBcient 
violence  to  constitute  robbery,  and  to  remove  it  from  the  ear  into  her  hair  a 
sufficient  carrying  away:  JUx  v.  Lapier,  Id.  320.  The  watch  was  fastened 
by  a  steel  chain,  which  was  worn  about  the  prosecutor's  neck,  and  in  taking 
the  watch  the  prisoner  used  force  sufficient  to  break  this  chain.  This  was 
robbery:  Bex  v.  ifoson.  Boss,  ft  By.  419.  The  principal  case  is  also  author- 
ity to  this  effect.  In  that  case  a  silk  ribbon  watch-guard  was  broken.  But 
in  Brtimon  v.  Staie,  25  *Ind.  403,  Maaon'$  Cam,  Buss,  h  By.  418,  sad  the 
principal  case  are  cited,  and  said  to  go  to  the  "verge  of  the  law"  in  thus 
holding.  The  case  of  UwUd  SlaUa  v.  Sinrnu,  4  Cranch  C.  C.  618,  is,  how- 
ever, directly  to  the  contrary.  There  a  watch  was  snatched  and  a  ribbon 
guard  broken,  but  it  was  held  no  robbery. 

Whenever  resistance  is  prevented  by  threats  of  actual  violence,  creating  a 
reasonable  apprehension  of  it,  the  snatching  becomes  robbery:  Jachton  v. 
Stale,  69  Ala.  249.  But  if  the  putting  in  fear  is  done  after  the  taking,  it  is 
not  robbery:  Bex  v.  Harman,  2  East  P.  C.  736.  And  if  resistance  be  pre- 
vented by  the  use  of  actual  violence,  the  snatching  becomes  robbery:  Com- 
monweaUh  v.  Snelling,  4  Binn.  379;  Mdkoney  v.  PeopU,  3  Hun,  202. 

Fkab. — See  siipra,  '*  Against  Will  of  Prosecutor.**  Though  no  violence  ii 
used,  robbery  may  be  committed  if  the  taking  is  accomplished  by  means  of 
fear  inspired  in  the  person  robbed:  See  cases  eupra  at  the  beginning  of  thii 
note,  cited  to  the  effect  that  robbery  may  be  committed  by  force  or  fear. 
But  an  instruction  authorizii^^  a  verdict  upon  proof  of  a  robbery  by  force  oi 
violence,  though  the  indictment  alleged  merely  a  putting  in  fear,  and  this 
charge  was  not  proved,  is  erroneous:  Qltus  v.  Commontoealth,  6  Bush,  436. 
Thui  fear  may  be  of  three  kinds:  fear  of  injury  to  the  person,  to  the  property, 
or  to  the  character:  Long  v.  State,  12  Ga.  293;  Bex  v.  Beane,  2  Leach,  619. 

Fear  must  Precede  Taking,  but  may  Continue, — The  fear  must  be  present 
and  immediate  to  the  person  robbed  at  the  time  of  the  taking,  and  not  follow 
it  or  be  inspired  after  the  taking  Iei  complete:  Stale  v.  Jenkine,  36  Mo.  372; 
Ciary  v.  State,  33  Ark.  661;  Bex  v.  Harman,  2  East  P.  C.  736;  Bex  v.  Orai/, 
Id.  708.  Where  the  prisoner  picked  the  pocket  of  the  prosecutor  by 
atealth,  and  when  the  property  was  demanded  back,  menaced  the  prosecutor 
taud  then  went  away  with  the  property,  this  was  larceny  only:  Bex  v.  liar- 
man.  Id.  736. 

The  fear  once  inspired  may  continue  so  as  to  make  a  subsequent  taking 
robbery.  "  If  A  assaults  B  and  bids  him  deliver  his  purse,  and  B  delivers  it 
•ccordingly,  thii  is  a  taking,  and  so  it  is  if  B  refuse,  and  then  A  prays  him  to 
give  or  lend  him  money,  which  B  doth  accordingly,  this  is  robbery,  for  B  doth 
it  under  the  same  fear;  so  it  is  if  B  throw  his  purse  or  cloak  in  a  bush  and  A 
takes  it  up  and  carries  it  away;  so,  if  B  flsring  from  the  thief  lets  fall  his  liat 
and  the  thief  take  it  and  carry  it  away,  for  all  is  the  effect  of  the  same  f eai*:  *' 
1  Hale  P.  C.  633*  *'  If  thieves  come  to  rob  A,  and  Anding  little  about  him, 
enforce  him  by  menace  of  death  to  swear  upon  a  book  to  fetch  them  a  greater 
mua,  which  he  doth  accordingly,  this  is  a  taking  by  robbery,  yet  he  was  not 
in  coosoienoa  bound  by  such  compelled  oath,  for  the  fear  continued,  though 
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the  oatii  bonid  him  not:  **  Id.  032.  The  property  need  not  be  delivered  at 
the  tame  time  with  the  aasanlt,  or  the  putting  in  fear,  but  if  it  is  delivered 
alterwarda,  and  whilit  the  fear  or  apprehension  of  danger  continnee,  the  whole 
transaction  is  one  transaction,  and  may  be  robbery:  Long  v.  State,  12  Ga.  293. 

Whai  Fear  SufflcietU, — ^The  menace  most  be  snch  as  to  excite  a  reasonable 
apprehension  of  danger:  2  Bishop  Crim.  L.,  sec.  1170;  2  East  F.  C.  713;  1 
flawk.  P.  G.  214,  sec.  8;  Lang  v.  StcUe^  12  Ga.  293.  If  the  transaction  be 
attended  with  snch  oircamstanoee  of  terror,  snch  threatening  by  word  or 
gesture,  as  in  common  experience  are  likely  to  create  an  apprehension  of 
danger,  and  to  induce  a  man  to  part  with  his  property  for  the  safety  of  his 
person,  he  is  put  in  fear.  Actual  fear  need  not  be  strictly  and  precisely 
proved,  for  the  law  in  odittm  sppUaiorU  will  presume  fear  where  there  ap- 
pears to  be  just  ground  for  it:  L<mg  v.  States  supra.  An  instruction  that 
it  is  not  necessary  that  the  means  used  to  put  a  party  in  fear  should  be 
such  as  to  put  in  fear  a  man  used  to  the  ways  of  the  world  is  correct:  State 
V,  Carr,  43  loWa,  418.  A  fear  of  personal  violence  is  sufficient  though  the 
prosecutor  did  not  at  the  time  know  of  the  taking:  CcmmonweaUh  v.  SneUing, 
4  Binn.  379.  Where  a  lawful  pretense  is  used,  the  taking  is  still  robbery,  as 
where  cheeses  carried  along  the  highway  were  seised  on  pretense  of  a  want  of 
a  permit  when  none  was  in  fact  necessary:  Meniman  v.  Hundred  i^f  Chippen- 
ham, 2  East  P.  C.,709. 

Fkar  may  be  Proved  by  Proeeeutor, — ^The  prosecutor  may  testify  to  his  be- 
lief that  he  would  be  shot  if  he  did  not  surrender  the.  property,  tiiough  gen- 
erally a  witness  cannot  state  his  opinion  or  belief:  DiU  t.  Stale,  6  Tex.  App. 
113;  Long  v.  State,  12  Ga.  293. 

Fear  qf  Injury  to  Property — Extortion  by  Mob, — A  giving  of  money  or  goods 
apon  a  demand  by  one  of  a  mob,  accompanied  with  a  threat  to  tear  down  or 
bum  down  the  owner's  house,  or  to  lay  waste  his  premises,  is  robbery:  Bex  v. 
Simons,  2  East  P.  G.  731;  jRox  v.  Taplin,  Id.  712;  Rex  v.  Broum^  Id.  731. 
[n  Bex  V.  Spencer,  Id.  712,  the  prosecutor,  under  fear  of  mob  violence,  sold  the 
mob  com  worth  thirty-eight  shillings  for  thirty  shillings.  In  Bex  v.  Astley, 
Id.  729,  the  threat  was  to  bring  a  mob  from  a  neighboring  town,  and  there 
was  no  fear  of  personal  violence,  but  only  for  the  safety  of  the  house.  Bex  ▼. 
Wmkworthf  4  Gar.  ft  P.  444,  was  an  indictment  for  robbery.  In  that  case 
the  prisoners  went  with  a  mob  to  the  prosecutor's  house,  and  one  of  the  mob 
went  up  to  the  prosecutor  and  very  civilly,  and  as  the  prosecutor  then  believed 
with  good  intention,  advised  him  to  give  them  something  to  get  rid  of  them 
and  prevent  mischief,  and  he  in  consequence  of  this  gave  them  money,  and  it 
was  permissible  to  show  ammus/vrandi,  by  evidence  of  similar  demands  for 
money  at  other  places  on  the  same  day  by  the  same  mob. 

Fear  qf  Injury  to  Character  by  Threatened  Charge  of  Sodomy, — ^It  is  well 
settled  in  England,  and  perhaps  in  America,  that  where  one  succeeds  in  extort- 
ing money  from  another  by  threatening  to  charge  him  with  or  prosecute  him 
for  sodomy,  this  is  robberjTt  though  there  be  no  other  fear  than  that  of  the 
loss  of  character:  Bex  v.  Egerton,  Buss.  &  Ry.  375;  Bex  v.  Cammon,  Id.  146;  Bex 
V.  DonaUy^  1  Leach,  193;  S.  G.,  2  East  P.  G.  715;  Bex  t.  IJickman,  1  Leach, 
278;  Bex  v.  Harrold,  2  East  P.  G.  715;  Bex  v,  Jones,  1  Leach,  139;  S.  G.,  2  Bast 
P.  G.  714;  Bex  v.  Mmstead,  2  Russ.  Gr.  128;  People  v.  McDanids,  1  Park.  Gr. 
198  (sexual  connection  with  a  mare);  Long  v.  State,  12  Ga.  293;  Brltt  v.  Stale,  7 
liumph.  45.  The  rule  applies  to  a  threatened  charge  of  sodomy  alone,  for  it  is 
the  loathsomeness  of  this  particular  offense  that  causes  one  upon  a  mere  threat 
to  prosecute  him  therefor  to  yield  up  his  money  or  goods:  Long  v.  State,  12  Qa. 
293;  see  also  People  v.  McJkuiiels,  1  Park.  Gr.  198;  BriU  y,^ State,  7  Humph. 
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45.  Though  this  ia  well  established  by  the  English  Uw»  and  b  reoognised  id 
this  ooontry,  it  is  rather  of  historical  than  practical  interest.  Such  a  case 
woald  seldom  arise  at  the  present  day,  when  the  law  against  blackmailing  ia 
so  severe,  and  the  system  of  cross-examination  ao  perfected,  that  the  criminal 
would  have  little  hope,  and  the  threatened  person  little  fear  of  a  conviction 
<ipou  snch  a  charge.  Forthermore,  no  man  with  a  standing  in  society  suffi- 
ciently prominent  to  tempt  the  would-be  extortioner  fears  at  the  present  day 
injury  to  his  reputation  horn  such  a  charge  heralded  from  such  a  souroe.  It 
iM  from  these  and  other  reasons  perhi^  that  the  cases  upon  this  subject  are  not 
<of  late  ooourrenoe.  Mr.  Bishop  regards  this  doctrine  as  an  "  excresoenoe 
upon  the  law.**  And  it  does  seem  unfounded  in  principle,  though  hardly  more 
ao  than  the  oases  on  mob  violenoe.  The  distinguishing  feature  of  robbery  is 
that  it  aftetsthe  corporeal  person  of  the  party  robbed.  The  taking  must  be 
from  the  person,  aetually  or  oonstructiyely.  And  it  is  consummated  by  means 
«f  personal  violence  or  the  fear  of  personal  violence.  Now,  it  is  a  useless  sub- 
tQty  to  strain  for  an  analogy  between  these  two  excepted  instances  and  fear 
of  personal  violence.  They  are  to  be  regarded  in  principle  as  exceptions  or 
additions  to  the  law  of  robbery,  but  at  least  that,  in  view  of  the  numerous 
authorities  supporting  them.  Concerning  the  latter  exception  relative  to  the 
threatened  charge  of  sodomy,  which  is  based  upon  the  horrible  nature  of  the 
•crime,  it  may  be  farther  remarked  that  if  it  be  regarded  as  law,  it  should  not 
be  confined  to  this  charf^e,  since  equally  or  more  loathsome  acts  are  imagi- 
nable. 

The  crime  will  not,  however,  be  robbery  when  the  property  is  parted  with 
«pon  a  threatened  charge  of  sodomy,  not  from  fear  of  loss  of  character,  but  for 
■the  pu  rpoee  of  prosecuting  the  offender.  The  fear  is  essential  to  the  crime :  Hex 
▼.  Fuller,  Ross,  k  By.  408.  So  where  upon  the  trial  the  prosecutor  swore  that 
he  was  not  in  fear  of  violence  to  his  person  or  injury  to  his  charac^r,  the  pris- 
oner could  not  be  convicted:  Bex  v.  Jieane,  2  Leach,  619;  S.  C,  2  East  P.  C. 
734.  Obtaining  money  from  a  woman  upon  a  threat  to  accuse  her  husband 
of  an  unnatural  crime  is  not  robbery:  Bex  v.  Edtoard,  1  Moo.  ft  B.  257;  S.  C, 
^  Car.  &  P.  518. 

The  guilt  or  innocence  of  the  party  threatened  to  be  charged  ia  immateriaL 
In  either  case,  it  is  robbery  to  extort  money  in  this  way,  whether  the  party 
•robbed  be  innocent  or  guilty  of  the  crime:  Ixmg  v.  State^  12  Ga.  293;  Rex  v. 
<ktrdner,  1  Car.  ft  P.  479;  Regina  v.  CradneU,  10  Cox  C.  C.  408;  Regina  v. 
Richards,  1 1  Id.  43.  But  in  the  last  case  it  is  said  that  the  guilt  is  material  in 
•considering  the  question  whether  the  intention  of  the  prisoner  was  to  extort 
money  or  merely  to  compound  a  felony.  It  is  not  necessary  that  the  threat 
ahould  be  in  unequivocal  language,  if  understood  by  the  prosecutor  as  a  threat: 
People  V.  McDanieU,  1  Park.  Cr.  198.  Notwithstanding  the  statute  1  Vict., 
c  87»  sec.  3,  it  is  stUl  robbery  to  extort  money  by  threatening  a  charge  of  sod- 
omy: Regina  v.  Stringer,  2  Moo.  C.  C.  261,  overruling  Regina  v.  Henry,  Id. 
118. 

Other  ThreaU  qf  Legal  Proeeee  and  J*ro9ecution.^The  threatened  charge  of 
sodomy  is  the  only  threat  ot  prosecution  for  a  crime  from  which  can  be  inferred 
the  fear  necessary  to  constitute  the  crime  of  robbery:  Long  v.  State,  12  Ga. 
293;  Knewland*$  Oaae,  2  Leach,  721;  S.  C„  2  East  P.  C.  732;  Rex  v.  I^ewton, 
Car.  Crim.  L.  285;  Regina  v.  Henry,  2  Moo.  C.  C.  118.  Threatening  criminal 
prosecution  for  passing  counterfeit  money  is  not  sufficient  to  make  the  extor- 
tion robbery:  Britt  v.  Stale^  7  Hump.  45.  So  of  a  threat  to  arrest:  Knewland'e 
Case,  2  Leach,  721;  S.  C,  2  East  P.  C.  732;  Williams  v.  Stale,  12  Tex.  App. 
1240.     If  on«  aoAiant  whom  a  orUne  has  been  committed  with  or  without  a 
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wimat  mamk  the  oflfoDder,  and  receive  money  or  pfopeii^  withoot  yiolence 
nnder  an  agreement  not  to  proeecnte,  that  is  not  robbery:  Long  ▼.  Stale,  12 
Ga.  298.  Bat  if  threats  of  proeeontion  for  any  other  crime  than  sodomy 
are  accompanied  wiUi  force,  aotoal  or  constructive,  the  offense  is  robbery, 
whether  the  party  be  goilty  or  not  of  the  crime  charged.  The  gnilt  of  the 
party  robbed  is  no  defense  to  the  robbery:  Id.  To  extort  money  by  means 
of  a  threat  to  indict  the  person  for  perjury  is  indictable  as  a  trespass  at  the 
common  law:  Hegina  v.  Woodward,  11  Mod.  137. 

In  some  states,  obtaining  money  by  threats  is  made  a  substantive  offense: 
ComnumweaUh  v.  Mwphy,  12  Allen,  449;  Sialt  v.  Faughan,  1  Bay.  282; 
Regina  v.  Robertrnm,  Iieigh  &  C.  488.  It  is  not  necessary  that  an  indictment 
under  the  statute  for  attempting  to  extort  money  by  threats  should  set  out 
with  technical  accuracy  the  crime  or  offense  with  which  the  defendant  ia 
alleged  to  have  threatened  to  accuse  another  person.  A  false  statement  that 
a  warrant  has  been  issued  to  arrest  a  person  for  a  crime,  which  will  be  served 
unless  money  is  paid  to  stay  the  process,  is  a  threat  to  accuse  him  of  a  crime 
within  the  statute:  Commonweaith  v.  Murphyt  12  Allen,  449.  Threatening 
to  procure  witnesses  to  support  a  charge  already  made  is  a  different  thing 
from  threatening  to  accuse  of  an  indictable  offense  which  is  made  a  crime  by 
statute:  GilV»  Case,  1  Lew.  C.  C.  305. 

Ax;mus  Fubakdi  is  Neokssaby. — ^The  final  constituent  element  of  robbery 
is  the  animus  /urandL  The  taking  must  be  with  an  intent  to  appropriate 
the  property  likewise  as  in  larceny:  People  v.  Ketfer,  2  West  Coast  Rep.  878 
(Gal.);  Lang  v.  State,  12  Ga.  293;  State  v.  HdUyvxiy,  41  Iowa,  200;  Ward  v. 
CommanweaWh  14  Bush,  233;  Murphy  v.  People,  3  Hun,  114;  S.  C,  5  Thomp. 
&  C.  302;  Hope  v.  People^  83  N.  T^  418;  S.  C,  38  Am.  Bep.  460;  State  v. 
SawU,  PhilL  L.  151;  State  v.  Curtis,  71  N.  0.  56;  Hammond  v.  State,  3  Coldw. 
129;  Jordan  v.  Commonwealth,  25  Gratt.  943,  948;  United  States  v.  Durbee^ 
McAll.  196.  Thus  where  one  commits  a  mere  battery,  with  no  intent  to 
steal,  lie  is  not  guilty  of  robbery:  Murphy  v.  People,  3  Hun,  114;  S.  C,  5 
Thomp.  &  C.  302;  State  v.  Curtis,  71  K.  C.  56;  see  Jordan  v.  CommonweaLh, 
25  Gratt.  943,  948.  If  a  gang  of  poachers  attack  a  gamekeeper  and  leave 
him  senseless  on  the  ground,  and  one  of  them  return  and  steal  his  money, 
etc.,  that  one  only  can  be  convicted  of  robbery,  dnce  all  did  not  act  ctnimo 
/urandi:  Rex  v.  Hawkins,  3  Gar.  &  P.  392;  8.  G.,  Post.  128.  The  prisoner 
need  not  have  intended  to  appropriate  the  pistol  to  his  own  use;  if  he  in- 
tended to  deprive  the  prosecutor  of  his  property,  that  u  sufficient,  although 
he  also  intended  to  prevent  the  pistol  being  used  against  him:  Jordan  v.  Com- 
monweaUh,  25  Gratt.  943,  948.  But  see  United  Stain  v.  Dwrhee,  McAlL  196. 
The  taking  of  bank  keys  may  be  robbery,^  though  the  keys  were  used  only 
for  the  purpose  of  entering  the  bank:  Hope  v.  People,  83  N.  Y.  418;  S.  G., 
38  Am.  Bep.  460.  The  use  afterwards  made  of  the  thing  taken  is  no  defense: 
Id.  Taking  money  to  desist  from  rape  is  robbery,  although  this  was  not 
within  the  original  contemplation  of  the  assailant:  Rex  v.  Blackham,  2  East 
P.  C.  711. 

Evidence, — The  form  in  which  the  demand  for  money  is  made  is  immateriaL 
The  prisoner  may  say,  "  Give  me  your  money,**  or,  **  Lend  me  your  money,** 
or,  "  Make  me  a  present  of  your  money,**  and  it  is  equivalent  to  a  positive 
order  or  demand:  Rex  v.  DonaUy,  1  Leach,  193,  196;  S.  G.,  2  East  P.  G. 
715.  The  fact  of  robbery  being  proved,  the  animus  /urandi  is  inferred 
from  the  appropriation  of  the  property:  LoTig  v.  State,  12  Ga.  293;  Jordan 
Commonwealth,  25  Gratt.  943,  948.  That  the  thief  was  masked  or  disguised 
at  the  time  of  the  taking  shows  animus  /urandi,  and  artifice  in  concealimi 
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the  £act  that  the  taker  has  the  pioperty  shows  a  feknioiis  intent:  State  t. 
Deal^  64  N.  C.  270.  It  was  permissible  to  show  the  animus  Jurandi  of 
members  of  a  mob  who  obtained  money  by  threats  of  mob  violence  by  evi- 
dence of  similar  demands  for  money  at  other  places  on  the  same  day  by  the 
same  mob:  Hex  v.  Winlwortk^  4  Car.  &  P.  444. 

QuesUon  /or  Jury. — ^Whether  or  not  the  prisoner  took  the  property  with 
intent  to  steal  it  is  a  question  for  the  jury,  under  appropriate  instructions: 
Jcrdan  v.  ComnumweaUh,  25  Oratt.  943,  948;  8UUe  ▼.  Sowla,  PhilL  L.  151 1 
PeopU  y.  HaU^  6  Park.  Cr.  642;  Jo/mmm  v.  CommanweaUh^  24  Gratt  555, 
558.  The  jury  may  consider  the  defendant's  character  for  honesty:  McQuem 
y.  JStalej  82  Ind.  72. 

Return  q/*  Property  does  not  Purge  Offense:  1  Hale  P.  0.  533.  The  crime 
is  complete  though  the  prisoner  after  taking  the  purse  gave  it  back,  telling 
the  prosecutor  to  give  him  the  contents,  but  is  apprehended  before  the  money 
is  delivered  to  him:  Peat*s  Case,  1  Leach,  228. 

Taiing  under  BeUtf  qf  Ownership  is  not  Bobbery:  See  "Ownership,'*  supra. 
When  the  prisoner  takes  the  property  under  a  bona  fide  impression  that  the 
property  belongs  to  him,  he  commits  no  robbery,  for  there  is  no  a;nir^us 
Juramdi:  Rex  v.  HaU^  3  Car.  &  P.  409;  Long  v.  Staie^  12  Ga.  293;  Brown  v. 
StaU^  28  Ark.  126  (where  the  taking  was  in  the  presence  of  others).  A 
creditor  who  compels  payment  of  his  debt  by  the  use  of  violence  u  not 
gnilty  of  robbery.  There  is  no  ammus  /urandi:  Begina  v.  Hemmings^  4  F. 
^  F.  50;  StaU  v.  HoUyway,  41  Iowa,  200;  S.  C,  20  Am.  Bep.  586.  This  is 
a  statutory  offense  in  Iowa:  State  v.  HoUyway,  supra, 

TaJting  by  BdUgerents. — A  taking  from  a  non-combatant,  in  conformity  with 
a  military  order  and  authority,  CommonweaUh  v.  HoQand^  I  Duv.  182,  or 
from  one  of  the  enemy,  Hammond  v.  State,  3  Coldw.  129,  is  not  robbery, 
since  the  act  is  belligerent  and  lacks  the  animus  Juramdi:  See  United  States  v. 
Ifurtee^  McAlL  196.  One  who,  believing  himself  to  be  acting  under  the 
orders  of  a  military  officer,  forcibly  took  a  sword  from  another,  solely  to  dis- 
arm him,  is  not  guilty  of  robbery:  State  v.  Sowlst  PhiU.  L.  151;  see  United 
States  v.  Durbee,  suprti. 

Taking  by  Wife  under  Cfonstraint  ^f  Hutbamd, — ^Whatever  of  a  criminal 
natore  a  wife  does  under  constraint  of  her  husband  she  is  not  legally  gnilty 
of;  and  the  mere  presence  of  the  husband  at  the  time  of  the  ooxnmission  of 
the  act  riaises  the  presumption  that  it  was  done  under  his  constraint.  Trea- 
son and  murder  form  an  exception  to  this  rule,  and  some  add  robbery.  The 
reaeon  usually  assigned  for  excepting  these  offenses  from  the  rule  is  the 
eaormity  of  Uie  offenses.  But  Mr.  Bishop  considers  this  reason  unsatisfac- 
tory in  principle,  and  thinks  that  these  offenses  should  be  exceptions  merely 
to  the  rule  that  the  husband's  coercion  is  presumed  from  his  presence,  because 
they  are  offenses  '*of  so  much  maligniiy  as  to  render  it  improbable  a  wife 
would  be  constrained  by  her  husband,  without  the  separate  operation  of  her 
own  will,  into  their  commission.'*  And  it  is  inferable  that  his  opinion  is 
that  if  actoal  constraint  can  be  proved,  then  the  wife  should  not  be  held 
answerable  even  for  these  crimes:  See  1  Bishop  Crinu  L.,  sees.  358-361.  But 
at  all  events,  it  is  doubtful  whether  robbery  should  be  included  among  these 
excepted  crimes:  Id.  If  a  wife  acts  voluntarily  throughout,  and  takes  part 
in  the  robbery  committed  by  her  husband,  she  is  guilty  of  the  same  crime: 
MUUr  V.  State^  25  Wis.  384.  Where  a  wife  participated  with  her  husband 
in  a  robbe^,  throttled  the  victim  and  told  him  to  keep  still,  while  her  hus- 
band rifled  his  pockets,  she  is  gnilty,  and  did  not  act  under  her  husband's 
coaroion:  People  v.  Wright^  88  Mich.  744. 
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iNDionovT  fOB  BoBBiET.— Under  tbe  appropriate  lieads  abofv^  < 
M  to  what  the  iodiotment  shoald  contain  will  be  found.    There  mn,  how* 
ever,  additional  caaee  which  are  here  cited. 

An  indictment  charging  a  taking  from  the  person,  ^'feloniooily  and  vio- 
lently," sufficiently  aUeges  a  patting  in  fear:  CommonweaUh  y.  fTimip^^ea, 
7Ma8s.242;<9(atev.  Cotoen,  7  Ired.  L.  239;  2  East  P.  0. 783;  see  ^^tote  ▼.  iStuV'- 
fordf  8  Lea,  182.  **  Bnt  it  is  safer  to  allege  that  the  proeeontor  was  pnv  in 
fear,  and  that  the  act  was  done  forcibly,  since  in  this  case  either  of  these 
allegations  can  be  discharged  as  sarplosage:"  1  Whart.  Grim.  Lb,  sec  857; 
see  also  CpUtM  t.  People^  39  HI.  233;  Andermm  ▼.  StcUet  28  Lid.  22;  bat  see 
OUua  V.  Commonwecdth,  6  Bash,  436;  also  ChapeU  t.  StcOe^  52  Ala.  539. 
Allegations  of  "  against  the  will  *'  and  '*  from  the  person  "  are  necessaiy:  See 
Whart.  Grim.  PI.  k  Pr.,  sec.  267;  and  mpra,  under  these  heads.  Theee  alle- 
glttions  are  not  necessary  under  the  Pennsylvania  statute,  when  the  word 
*<rob"  is  used:  Acker  v.  CotnmonweaUh,  94  Pa.  St.  284.  In  Iowa  the  assault 
need  not  be  alleged  in  express  terms:  SUUe  v.  Brewer,  53  Iowa,  735;  Slate  ▼. 
Kegctn,  62  Id.  106.  Under  an  indictment  charging  robbery  by  threats  ol 
future  violence,  threats  of  present  violence  are  admissible:  State  v.  Hawer' 
(on,  58  Mo.  581.  If  the  description  of  the  defense  is  substantially  in  the 
words  of  the  statute,  it  is  sufficient:  StaU  v.  BameU^  3  Kan.  250;  Taffl/Cfr  v. 
OcmmonweaUh,  3  Bush,  508.  The  words  of  the  statute  should  be  followed: 
CommoimoeaUh  v.  Tanner,  5  Id.  316.  But  indictments  substsntiaUy  con- 
forming to  common-law  precedents  are  good  in  substance,  under  the  penal 
oode  in  Texas:  Bume  v.  State,  12  Tex.  269. 

The  property  may  be  described  the  same  as  in  a  prosecution  for  Uupoenyi 
no  greater  particularity  is  required:  McEntee  v.  State,  24  "Wis.  43;  Bren$UM 
V.  State,  25  Ind.  403;  see  Turner  v.  State,  1  Ohio  St.  422;  WeOey  v.  State,  61 
Ala.  282.  An  indictment  should  state  distinctly  the  kind  of  money  taken: 
Wetitey  v.  State,  eupra,  *' Thirty  dollars  in  greoibacks''  was  sufficient, 
though  ''greenbacks"  is  a  slang  word:  Id.  "One  piece  of  gold  coin  ol 
American  coinage  of  tbe  value  of  five  dollars  "  was  sufficient:  Terry  v.  Stale, 
13  Ind.  70.  Where  the  statute  prescribes  that  it  is  sufficient  to  describe 
money  simply  as  money,  it  is  sufficient  to  describe  the  money  as  "  the  sum  ol 
one  hundred  dollars  in  paper  currency  of  the  United  States:**  State  v.  Carro, 
26  La.  Ann.  377.  But  "  ten  dollars  in  money  of  United  States  currency  '*  is, 
in  the  absence  of  such  a  statute,  too  indefinite,  since  currency  may  be  either 
coin,  bank  notes,  or  government  notes:  Crocker  v.  State,  47  Ala.  53.  An 
insufficient  description  of  money  alleged  to  have  been  taken  is  cured  if  the 
indictment  recites  that  a  more  particular  description  of  the  money  is  unknown 
to  the  grand  jury:  Territory  v.  Bell,  5  West  Ck)ast  Rep.  702  (Mont.);  McQueen 
V.  State,  82  Ind.  72.  The  kind  of  money  alleged  must  be  proved:  Johneon 
V.  Chmmonwealth,  24  Gratt.  555.  But  where  the  indictment  charged  Uupoeny 
of  treasury  notes,  it  was  held  sufficient  to  prove  that  the  property  was  green- 
backs: Hiekey  v.  State,  23  Ind.  21.  As  to  value,  see  **  Ownership,"  eupra, 
.  The  name  of  the  person  robbed,  if  known,  should  be  stated  with  the  same 
precision  as  in  larceny:  Smedty  v.  State,  30  Tex.  214;  Commonwealth  v.  Clif- 
ford, 8  Gush.  216;  Crewe  v.  State,  3  Goldw.  850;  Peei)U  v.  Vice,  21  GaL  344; 
People  V.  Jonee,  53  Id.  58;  Parker  v.  State,  9  Tex.  App.  351.  But  a  mistake 
in  the  name  of  the  person  robbed  is  not  material,  unless  the  prisoner  has  been 
prejudiced  thereby:  State  v.  Carr,  43  Iowa,  418.  An  indictment  charging 
robbery  oomokitted  in  the  public  hi^^way  ie  sufficient  without  specifying  the 
termini  of  the  highway:  StaU  v.  Burke,  73  N.  G.  83.  Under  such  an  indict- 
ment, evidence  cannot  be  introdnoed  of  a  robbery  near  the  highway:  State  ▼. 
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Omoom,  7  Ind.  L.  288l  Bat  an  indlotment  oharging  the  eomiiMm-kw  offeaM 
of  highway  robbery  to  h»ve  been  eoamiitted  ''near  the  highway"  is  good: 
State  ▼.  AtUh<my,  Id.  234;  State  Y.WUeon^  67  N.  G.  456;  see  StaU  ▼.  Hawer- 
tmty  50  Mo.  01. 

ComricnoN  or  Labosmt  and  Othxb  Inoludbd  OnrxNSBS  undjeb  Indict- 
MXNT  fOB  BoBBZKT. — ^Robbery  includes  larceny,  larceny  from  the  person,  and 
assault  and  battexy;  and  under  an  indictment  for  robbery,  which,  as  we  have 
seen,  must  allege  ^ts  constituting  larceny,  and  often  facts  constituting  an 
SESsauIt,  the  prisoner  may  be  convicted  of  larceny:  People  v.  NeUon,  56  Oal. 
77;  PwpU  V.  Jones,  53  Cal.  58;  McEntee  v.  State,  24  Wis.  43;  SUUe  v.  Jen- 
khu,  36  Mo.  372;  Regina  v.  McOraih,  L.  R.  1  0.  C.  210;  larceny  from  the 
person:  Mwrphy  v.  PeopU,  3  Hun,  114;  S.  C,  5  Thomp.  &  C.  302;  grand  hir- 
ceny:  AUen  v.  StaU,  58  Ala.  08;  Hichey  v.  State,  23  Ind.  21;  see  StaU  v. 
Howard,  10  Kan.  507;  common  assault:  Begina  v.  Bireh,  I  Den.  C.  C.  185; 
Howard  v.  State,  25  Ohio  St.  300;  or  assault  and  battery:  Murphy  ▼.  People, 
3  Hun,  114;  S.  C,  5  Thomp.  &  G.  302.  But  robbery  does  not  necessarily  in- 
clude grand  larceny;  and  a  verdict  of  robbery  on  insufficient  evidence  does 
not  authorize  the  court,  on  motion  for  new  trial,  to  sentence  the  prisoner  for 
grand  larceny:  State  v.  Howard,  10  Kan.  507.  A  conviction  of  grand  lar- 
ceny bars  a  subsequent  prosecution  for  robbery:  Hiehty  v.  StaU,  23  Ind.  21; 
■ee  also  note  on  awtrrfoU  aeqwU  and  convict,  Boberte  v.  StaU,  58  Am.  Dec. 
636  et  seq.  The  offense  of  assault  and  battery  with  intent  to  rob  is  not 
merged  in  the  crime  of  robbery,  but  the  prisoner  may  be  prosecuted  for 
eithen  HamSUom  v.  StaUf  86  Ind.  280.  No  conviction  of  robbery  in  the  sec- 
ond degree,  which  is  when  the  fear  is  of  a  future  injury,  can  be  had  under  an 
indictment  for  robbery  in  the  first  degree,  in  Missouri:  StaU  v.  Jenhne,  36 
Mo.  372. 

Thx  FBnroiPAL  oasb  n  orsd  in  Bremnan  v.  State,  25  Ind.  404,  which  cites 
the  principal  case,  and  Mammae  Case,  Russ.  k  Ry.  418,  as  going  to  the  verge 
of  the  law  in  holding  that  the  breaking  of  a  watoh-gnaxd  or  chain  in  taking  a 
watoh  oonatitatsa  sofficient  f oroe  to  make  the  oftnae  robbcfy. 
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GrODBOLD  V.  LaMBEBT. 

[8  BzOBABDaOH'l  Eqxjxtt,  165.] 
R4IJI  UNDXB  DOBMAKT  EZEOUTION  IS  NlHX  AND  VoiD. 

SuBETT  Who  has  Paid  Debt  is  Crbditob  of  Pbinoipal,  and  relief  may 
be  afforded  him  as  Bach  against  a  frandnlent  oooTeyance  by  Uie  pria- 
cipal. 

Atsbmknt  of  Ionorakos  of  Fraud  until  Tdcs  wiTHnr  Statuxobt  Lim- 
itation made  by  plaintiff  in  bill  to  set  aside  frandnlent  oonveyaace  casta 
the  harden  upon  the  defendant  to  prove  the  contrary. 

AVSRKSNT     OF     lONORANOX    OF    FrAUD    UNTIL    TiMB    WITHIN    StATUTOBI 

Ldotation  is  sufficient  if  made  in  a  manner  sufficiently  explicit  to 
enable  the  defendant  to  meet  the  issue  tendered. 
Rboistrt  of  Deed  does  not  Givb  Notice  of  Fraud  in  its  Exbcutiox. 

Bill  to  set  aside  allied  fraudulent  conveyance,  and  to  sub- 
ject the  land  to  the  payment  of  a  debt.  The  complainant  was 
a  surety  upon  a  note  of  the  defendant  Lambert.  The  surely 
took  up  the  note,  and  obtained  a  confession  of  indebtedness,  on 
which  judgment  was  signed  on  the  ninth,  and  execution  lodged 
on  the  tenth  of  March,  1841.  The  averment  of  ignorance  of 
the  fraud  till  a  time  within  the  statutory  period  was  to  the 
effect  that  it  was  within  four  years  that  the  complainant  dis- 
covered the  fraud  perpetrated  upon  him,  to  wit,  he  discovered 
tho  deed  to  Sessions  in  October,  1852,  and  so  on,  setting  out 
the  dates  when  he  discovered  the  deeds  involved  in  this  cause. 
The  chancellor  held  that  this  averment  was  insufficient,  since 
he  did  not  set  out  the  facts  constituting  the  fraud,  accompanied 
with  an  allegation  that  those  facts  did  not  come  to  his  knowledge 
until  within  four  years.    And  the  chancellor  also  held  that  the 
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statute  ran  agamst  him  from  the  date  of  the  registry  of  the 
deeds.  The  bill  was  ordered  to  be  diamissedy  and  ihe  com- 
plainant appealed.  The  remaining  facts  appear  from  the  opin« 
ion. 

BvanSf  for  the  appellant. 

PhiUips,  contra.  . 

Bj  Court,  DABOA3V,  Chancellor.  It  is  manifest  that  James 
Lambert,  one  of  the  defendants,  has  committed  a  fraud  upon  the 
plaintiff,  who  was  his  surety,  and  whom  he  left  to  pay  his  debt, 
although  he  had  means  enough  to  pay  his  own  debts.  After 
the  surety  had  jMud  the  debt,  the  defendant  Lambert  gave  him 
a  confession  of  judgment  on  the  same,  upon  which  judgment 
was  entered  up  and  execution  was  lodged.  The  defendant 
Lambert,  having  bought  land  from  one  Thompson  (ajx)ut  six 
hundred  and  three  acres),  and  fraudulently,  and  with  the  view  of 
defeating  his  creditors,  caused  titles  to  be  made  by  Thompson 
to  his  three  infant  children  (who  are  also  parties  to  this  suit); 
the  deed  of  Thompson  bearing  date  the  thirteenth  of  October, 
1840. 

Under  a  judgment  and  execution  against  Lambert,  Gowan,  the 
sheriff  of  Horry,  sold  the  land  on  the  fourth  of  October,  1841, 
to  Sessions,  for  ten  dollars  and  fifty  cents,  and  conveyed  the  land 
to  Sessions  by  deed  bearing  date  the  tenth  of  October,  1841. 

In  the  mean  time,  by  reimbursing  Sessions  for  the  purchase 
money,  Lambert  procured  him  to  reconvey  the  land  to  his  chil« 
dren;  which  was  done  by  deed,  dated  the  sixteenth  of  February, 
1846. 

The  plaintiff's  judgment  remaining  unsatisfied,  by  virtue  of  an 
execution  under  tibe  same,  the  sheriff  again  levied  on  and  sold  the 
land  as  Lambert's  proi)erty.  It  was  bid  off  by  the  plaintiff  to 
this  suit  for  ten  dollars,  and  conveyed  to  him  by  deed  accord- 
ingly. 

The  plaintiff  has  instituted  a  suit  at  law  for  the  land,  but 
deeming  his  success  doubtful,  be  has  come  into  this  court.  His 
bill  was  filed  the  tenth  of  January,  1855.  The  bill  prays  that 
the  deeds  to  the  children  may  be  set  aside  as  fraudulent  against 
the  creditors  of  the  father.  The  plaintiff  asks  that  this  court 
will  grant  him  aid  auxiliary  to  his  suit  at  law,  or  grant  him 
plenary  relief  in  this  court. 

Whatever  view  may  be  taken  of  the  case,  this  court  can  grant 
him  no  aid  in  bis  suit  at  law.  The  execution,  by  virtue  of  which 
the  land  was  sold  to  Qodbold,  was  dormant.     It  had  been  re« 
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newed  from  time  to  time,  but  not  in  such  a  manner  as  to  enable 
it  to  retain  in  unbroken  continuity  its  active  efficacy.  This,  at 
the  time  of  the  levy  and  sale,  had  been  lost,  and  the  sheriff  had 
no  authority.  The  sale  and  conveyance  to  Grodbold  was  simply 
null  and  void,  and  could  convey  no  legal  estate;  without  which 
the  action  at  law  cannot  be  maintained.  It  remains  to  be  seen  if 
this  court  can  give  lum  relief  as  a  creditor.  '  So  the  chancellor 
has  thought,  and  we  concur. 

As  I  have  said,  the  whole  transaction  was  a  fraud  upon  the 
creditors  of  the  defendant  Jajmes  Lambert,  and  especiaUy  upon 
Godbold,  whose  kindness  and  friendly  confidence  he  had  most 
grossly  abused.  This  court  caa  afford  him  relief  as  a  creditor, 
unless  an  impediment  arises  from  the  statute  of  limitations, 
which  has  been  pleaded. 

Anticipating,  and  with  the  view  of  evading,  the  operation  of 
the  statute,  the  plaintiff  has  averred  (but  in  a  very  imperfect 
manner)  that  he  has  come  to  the  knowledge  of  the  fraud  within 
four  years  previous  to  the  filing  of  his  bill.  The  chancellor 
who  heard  the  cause  on  the  circuit  has  well  stated  the  rule  on 
thio  subject.  It  is  now  the  settled  practice  in  this  court  that  an 
allegation  of  ignorance  of  the  fraud,  being  a  negative  proposi- 
tion, and  scarcely  ever  admitting  of  proof,  it  is  incumbent  on 
the  party  who  wishes  to  set  up  the  bar  of  the  statute  to  prove 
the  affirmative;  that  is  to  say,  that  the  plaintiff  did  come  to  the 
knowledge  of  the  fraud  more  than  the  period  of  statutory  limi- 
tation before  the  commencement  of  the  suit. 

A  question  occurs,  whether  the  plaintiff  has  made  the  aver- 
ment as  to  the  time  of  his  coming  to  a  knowledge  of  the  fraud 
in  such  manner  and  form  as  will  entitle  him  to  its  benefit.  It 
must  be  made  in  the  bill,  and  in  a  manner  sufficiently  explicit 
to  enable  the  defendant  to  meet  the  issue  tendered.  This  is 
what  is  required,  and  no  more.  The  chancellor  on  the  circuit 
thought,  and  still  thinks,  that  the  plaintiff's  averment  did  not 
come  up  to  this  requirement.  But  a  majority  of  the  court  is  of 
opinion  that  it  does,  though  imperfect  and  obscure.  And  I 
certainly  should  not  recommend  it  to  the  profession  as  a  form 
or  model. 

Such  being  the  state  of  the  pleadings,  on  the  trial  of  the  issue 
whether  the  plaintiff  had  notice  of  the  fraud  more  than  four 
years  before  the  commencement  of  the  suit,  and  with  the  view 
of  bringing  home  to  the  plaintiff  prior  notice,  the  defendants 
adduced  in  evidence  the  deeds  and  the  registry  thereof.  The 
deed  of  Sheriff  Gowan  to  Sessions,  and  that  of  Sessions  to  James 
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Lambert's  children^  were  recorded  the  twenty-seyenth  of  March, 
1851,  and  the  bill  was  filed  the  tenth  of  January,  1855.  Bat 
Thompson's  deed  was  registered  the  sixteenth  of  March,  1841. 
And  it  is  argued  that  the  implied  notice,  arising  from  the  regis- 
try of  Thompson's  deed,  is  a  sufficient  notice  of  the  fraud  to 
the  plaintiff  from  the  time  of  the  registry,  so  as  to  defeat  the 
ayerment  of  the  plaintiff  that  he  came  to  a  knowledge  of  the 
fraud  within  four  years  before  filing  his  bill,  and  thus  to  giye 
full  operation  to  the  statute,  which  the  defendants  had  pleaded. 

If  notice  of  the  deed  is  notice  of  the  fraud,  the  plaintiff  is 
barred.  But  that  proposition  cannot  be  sustained.  There  is 
no  rationality  in  it.  Fraudulent  deeds  are  always  fair  on  their 
face.  Parties  about  to  commit  a  fraud  do  not  blazon  it  upon 
the  face  of  the  deed,  and  inyite  the  gaze  of  the  world  by  spread- 
ing it  upon  the  books  of  the  register.  On  the  contrary,  fraud 
most  carefully  masks  its  horrid  and  reyolting  features,  whilst  in 
all  its  external  forms  and  showings  it  assumes  the  semblance  of 
porily  and  justice.  This  difficulty  out  of  the  way,  the  court  is 
of  the  ojnnion  that  the  registry  of  a  deed  is  only  implied  notice 
of  its  contents,  and  not  of  any  fraud  that  may  have  been  perpe- 
trated in  its  execution.  The  judgment  of  this  court  is  that  the 
circuit  decree  be  reyersed,  and  that  the  deed  of  Thompson  to 
the  infant  defendants,  and  also  the  deed  of  Sessions  to  the  same 
parties,  be  set  aside  and  yacated,  as  to  the  claims  of  this  plain- 
tiff; and  that  the  plaintiff  is  entitled  to  haye  satisfaction  of  his 
claim,  now  in  execution  against  the  said  James  Lambert,  out  of 
the  land  described  in  the  pleadings. 

It  is  further  ordered  and  decreed, (unless  the  claim  is  other-* 
wise  satisfied,  that  the  commissioner  proceed  on  some  conyenient 
sale  day,  after  due  notice  by  adyertisement,  to  sell  the  said  land, 
and  that  out  of  the  proceeds  of  said  sale  he  pay  the  plaintiff  the 
amoimt  due  him  on  said  execution  of  debt,  interest,  and  costs, 
and  that  out  of  the  proceeds  of  the  sale  he  also  pay  the  costs  of 
this  suit;  and  that  he  retain  in  his  hands  the  balance  of  the  pro- 
ceeds of  said  sale  for  the  infant  defendants  in  this  suit,  whose 
claim  is  not  intended  to  be  othervdse  impaired  than  is  proyided 
for  in  this  decree.  As  to  the  terms  of  the  sale,  it  is  further 
ordered  that  the  commissioner  sell  the  said  land  for  so  much 
cash  as  will  be  sufficient  to  pay  the  debt,  interest,  and  costs  due 
on  the  plaintiff's  execution  against  the  said  James  Lambert,  and 
the  costs  of  this  suit,  and  that  for  the  residue  he  sell,  on  a  credit 
of  one  and  two  years,  with  interest  from  the  day  of  sale,  and 
that  to  secure  the  payment  of  the  purchase  money  he  take  from 
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ihe  pTurchaser  bond  and  personal  seooriiy,  and  a  mortgage  of 
the  premises. 

DmnoN  and  Wabdiaw,  chancellors,  concnrred. 

Decree  reversed.  __^ 

Statute  of  Limitations  mat  bb  Bxuzd  on  bt  Prauduldit  Obantbb, 
where  grantor's  creditor  seekB  to  tet  aaide  the  deed:  McDowtU  t.  OMamUk^ 
<ll  Am.  Dec.  305,  and  note  317. 

BuBDEN  OF  Proof,  when  Party  Seeks  to  Avoid  Statute  of  Limita* 
noNS  on  the  ground  that  he  had  no  notice  of  the  fraud  complained  cf,  is  upon 
the  defendant:  Shannon  v.  WhiUf  60  Am.  Dec.  115,  note  121. 
-  SuBETT  is  Creditor,  and  mat  Impeach  Ck)NVETANCE  as  Fraudulent: 
Choteau  v.  Janes,  50  Am.  Deo.  460,  note  469;  note  to  Oreer  v.  Wright,  52  Id. 
117,  118;  HiUehimm  v.  KeUy,  39  Id.  250;  bnt  see  WtOiama  y,  Tipton,  42  Ixl. 
420. 

Reoistrt  of  Deed  is  only  Implied  Notice  of  its  Contents,  and  not 
of  any  fraud  that  may  be  perpetrated  in  its  execution:  Martin  v.  Smith,  4 
Nat.  Bonk.  Beg.  287;  S.  C,  I  Dill.  98,  citing  the  principal  case.  It  is  notice 
only  of  what  appears  on  the  face  of  the  deed:  Shepfierd  ▼.  BurkhaUer,  68  Am. 
Dea  523,  note  528. 

The  princifal  case  is  cited  in  Trtuh  v.  Oreen,  9  Mich.  370^  to  the 
point  that  in  some  states,  where  judgments  constitute  a  lien  on  real  estate,  it 
has  been  held  that  a  creditor  has  by  his  judgment  a  lien  on  the  equitable 
estate  of  the  debtor,  in  like  manner  as  at  law  on  his  legal  estate. 


Sims  v.  MoLubsl 

[8  BiGBABDaoM'i  Eqitxtt,  280.1 

Suit  to  Set  aside  Contract  of  Lunatic,  in  South  Carolina,  may  be 

brought  in  the  name  of  the  committee  of  the  lunatic,  but  it  is  better  to 

make  the  lunatic  a  party,  for  in  this  state  the  maxim  that  one  cannot 

stultify  himself  ia  not  recognized. 
Equity  Sets  aside  Acts  of  Lunatics  on  Ground  that  fraud  has  been 

practiced  upon  them. 
Bill  to  Set  aside  Contracts  of  Lunatic  should  state  ^ts  impeaching 

each  contract  sought  to  be  avoided. 
Lunatic  is  Bound  bt  Contracts  Made  before  Inquisition  of  Lunacy, 

where  no  undue  advantage  has  been  taken  of  him,  and  where  evidences 

of  his  mental  unsoundness  were  not  so  manifest  as  necessarily  to  give 

notice  of  his  incompetency  to  contract. 
Contracts  of  Lunatics  Made  after  Time  at  Which  Inquisition  Finss 

Unsoundness  to  Begin  toe  prima  facie  void;  but  the  inquisitioa  is  not 

oonclusive  evidence  of  mental  unsoundness. 

Bill  in  equity.    The  opinion  of  the  chancellor  states  the  ease. 
The  complainant  appealed. 

Bobo,  for  the  appellant. 
Dawbins,  contra. 
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By  Court,  Wabdiaw,  Chancellor.  By  an  inquisition  executed 
under  the  order  of  this  court  on  January  26, 1853,  and  confirmed 
April  12,  1853,  by  a  chancellor,  it  was  found  that  Thaddeus  C. 
Sims  '*  is  of  unsound  mind,  and  has'  been  so  from  his  infancy, 
and  incapable  of  the  government  of  himself  and  estate."  The 
plaintiff  was  appointed  committee  of  the  said  Thaddeus,  and  on 
July  23,  1853,  he,  as  committee,  filed  this  bill  to  set  aside  sales 
of  certain  slaves,  made  by  said  Thaddeus,  and  certain  judgments 
confessed  by  him  before  the  inquisition. 

The  practice  of  instituting  such  a  suit  in  the  name  of  the 
committee  only  is  sustained  by  high  authority:  Story's  £q. 
PL,  sec.  64;  Ortiey  v.  Measere,  7  Johns.  Ch.  139.  But  where,  as 
in  this  state,  the  maxim  of  the  common  law,  that  one  cannot 
ttultify  himself,  is  not  recognized,  it  is  certainly  better  to  follow 
the  general  rule  of  pleading  to  make  all  parties  to  the  suit  who 
are  materially  interested  in  the  object  of  it,  and  not  to  litigate 
and  adjudge  concerning  the  estate  of  any  person,  even  a  lunatic, 
who  is  not  before  the  court.  The  pleading  of  the  plaintiff  is 
liable  to  other  and  more  serious  objections.  He  seeks  redress 
in  one  bill  against  many  defendants,  for  various  representations, 
in  which  the  defendants  have  no  community  of  interest  or  action. 
Worse  still,  he  states  no  specific  case  against  anyone  of  the 
defendants,  and  endeavors  by  vague  averments  to  implicate  all. 
A  brief  summary  of  the  bill  is,  that  Thaddeus  was  regarded  by 
his  family  and  friends  as  of  unsound  mind,  without  adequate 
knowledge  of  the  value  of  property,  and  liable  to  be  overreached; 
that  he  was  entitled  by  succession  to  seventeen  negroes  and 
several  thousand  dollars;  and  that,  on  his  coming  of  age  in 
1850,  this  property  was  put  into  his  unrestricted  possession  by 
his  guardian,  J.  J.  Pratt,  after  a  settlement  with  him;  that  of  this 
estate  nothing  remains  in  his  hands  except  a  tract  of  land  wprth 
eight  hundred  or  one  thousand  dollars,  three  negroes,  and  some 
other  chattels  of  inconsiderable  value,  subject  to  the  lien  of  judg<» 
ments  against  him  to  about  the  sum  of  one  thousand  six  hun- 
dred dollars;  that  the  other  negroes  have  passed  into  the  hands 
of  sundry  persons  for  very  inadequate  consideration,  paid  in 
things  of  little  value  to  him;  and  that  of  these  negroes,  Peyton 
Hunter  has  two,  Margaret  and  Taylor;  William  T.  Wilkins  has 
two,  Irene  and  Margaret;  William  Bobbs  has  three,  Mose,  Jim, 
and  Trezevant;  McLure  and  Wilson  have  Eliza;  and  William 
Savage  has  Frank;  that  of  the  debts  in  judgment,  a  list  of  which 
is  exhibited,  some  were  contracted  while  Thaddeus  was  a  minor^ 
and  many  others  were  without  any  adequate  consideration  of  any 


Digitized  by  VjOOQIC 


198  Sdhs  v.  McLube.  [S.  Oarolina^ 

kind,  tinder  mere  pretenses,  by  which  his  imbecility  was  orer- 
reached;  although  some  of  them  may  have  been  for  necessaries, 
and  entitled  to  payment.  And  the  prayer  of  the  bill  is  that 
the  defendants  be  required  to  make  a  full  exhibit  of  their  deal- 
ings with  Thaddeus,  with  dates,  items,  and  proofs  of  fairness, 
and  come  to  a  full  account  with  plaintiff,  and  in  the  mean  time 
be  enjoined;  and  that  the  unjust  contracts  be  set  aside,  and  the 
property  acquired  under  them  be  delivered  to  plaintiff,  and  that 
he  be  allowed  to  sell  so  much  of  it  as  is  necessary,  and  pay  the 
creditors  whatever  is  fairly  due.  The  bill  further  alleges  that 
plaintiff  applied  to  some  of  the  creditors  for  statements  of 
their  claims  against  his  ward  (of  which  there  is  no  proof  except 
as  to  Hunter),  and  that  in  the  only  case  in  which  his  request  was 
complied  wiib.  Hunter's,  he  is  satisfied  a  portion  of  the  claim  is 
not  allowable.  All  of  these  allegations  are  of  a  sweeping  and 
indefinite  character,  and  not  pointed  individually  to  persons  or 
transactions.  The  groimds  on  which  courts  of  equity  interfere 
to  set  aside  the  sales  or  other  solemn  acts  of  persons  of  un- 
sound or  weak  minds  is  that  fraud  has  been  practiced  on 
them:  Story's  Eq.  Jur.,  sec.  227.  A  plaintiff  seeking  the  aid  of 
the  court  in  such  case  should  state  in  his  bill  facts  and  circum- 
stances impeaching  each  particular  contract  sought  to  be  avoided. 

It  may  be  that  all  contracts  of  x>ersons  non  compotes  mentis^ 
made  after  the  time  at  which  the  inquisition  finds  the  unsound* 
ness  to  begin,  are  prima  facie  void,  that  is,  voidable;  but  the 
inquisition  is  not  conclusive  evidence  of  the  fact  of  unsound- 
ness, and  may  be  gainsaid  by  a  party  in  interest  without  formal 
traverse.  Indeed,  a  fair  contract  made  with  a  limatic  by  a  tiiird 
person,  without  notice  of  the  lunacy,  will  not  be  disturbed: 
Baxter  v.  Earl  of  Portsmouth,  5  Barn.  &  Cress.  170;  Niell  v. 
Morley,  9  Ves.  478;  Beavan  v.  McDonnell,  9  Exch.  309;  Ballard 
v,  McKenna,  4  Rich.  Eq.  358;  Keys  v.  Norris,  6  Id.  388. 

The  bill  in  this  case  does  not  allege  that  the  defendants,  at 
the  time  of  their  several  contracts,  had  any  notice  of  the  un- 
soundness of  mind  of  Thaddeus  Sims;  and  the  defendants  not 
only  deny  notice  of  this  fact,  but  altogether  dispute  the  un- 
soundness. I  shall  not  repeat  in  detail  the  evidence  given  as 
to  unsoundness;  but  a  brief  summary  of  it  is,  that  Thaddeus 
learned  little  or  nothing  at  school,  that  he  could  not  count 
well,  and  that  he  seemed  to  know  little  of  the  denominations 
of  bank  bills.  On  the  other  hand,  that  upon  attaining  full  age 
his  guardian,  a  most  prudent  and  respectable  man,  settled  with 
him  and  delivered  to  him  his  property  in  unrestricted  posses^ 
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non;  and  that  afterwards,  until  the  inquisition,  he  managed 
his  own  affistirs,  having  dealings,  as  one  competent,  with  his  re« 
lations  and  other  persons;  that  he  contracted  marriage  with  the 
daughter  of  a  respectable  family;  that  he  pldwed  well;  that 
be  asked  high  prices  for  property  he  wished  to  sell;  that  he  was 
thankful  to  a  witness  for  keejking  him  out  of  a  fight;  that  he 
sometimes  gave  sound  opinions  as  to  the  value  of  property 
when  his  advice  was  sought;  that  he  recognized  his  debts,  and 
made  arrangements  for  their  payment;  that  he  was  able  to  make 
short  calculations  in  his  head;  that  he  named  and  knew  by 
name  eighteen  game-chickens  raised  for  him  by  a  neighbor;  and 
that  he  played  whist  well  (although  I  believe  cards  were  in- 
vented for  the  amusement  of  a  crassy  French  king).  It  seems 
impossible  to  conclude,  on  this  evidence,  that  his  unsoundness 
was  of  that  manifest  character  as  necessarily  to  furnish  notice 
of  his  incompetency  to  contract  to  those  undertaking  to  deal 
with  him.  I  am  of  opinion  that  he  must  be  bound  by  his  con- 
tracts, where  no  undue  advantage  was  taken  of  him,  before  his 
friends  chose  to  have  a  committee  appointed  for  him  by  the 
court:  DoifeZsv.TTi&on,  ITreadw.  448.  His  contracts  impeached 
are  the  sales  of  certain  negroes,  and  certain  debts  which  have 
passed  into  judgments;  and  they  may  be  considered  separately. 
Of  the  seventeen  slaves  alleged  to  belong  to  him  on  matunty, 
five  were  accidentally  burned  to  death,  three  remain  in  his  pos- 
session, and  three  were  sold  to  his  father-in-law,  Bobbs,  con- 
cerning which  a  satisfactory  adjustment  had  been  made.  The 
title  of  William  Savage  to  another  must  be  protected  by  the 
plea  of  purchase  for  valuable  consideration  without  notice,  and 
by  the  satisfactory  proof  of  the  fairness  of  the  original  sale  of 
this  slave  to  B.  S.  Sims.  In  like  manner,  the  purchase  of  one 
by  McLure  and  Wilson,  of  two  by  Wilkins,  and  of  two  by 
Hunter  seem  to  have  been  made  bona  Jide  for  full  prices,  and 
must  stand.  Some  of  the  witnesses  expressed  the  opinion  that 
the  price  paid  by  Hunter  was  moderate,  but  the  inadequacy  was 
not  such  as  of  itself  to  furnish  evidence  of  fraud,  and  there 
was  no  corroborative  evidence. 

So,  too,  of  the  debts  contracted  by  Thaddeus;  while  there  was 
evidence  of  extravagance  and  improvidence  on  the  part  of  him- 
self and  vrif e,  there  is  no  proof  of  overreaching  on  the  part  of  the 
creditors.  Some  of  the  debts  were  contracted  vrith  the  assent 
of  his  friends,  and  others  are  confessedly  fair.  In  the  state  of 
the  pleadings  and  proofs,  there  is  no  satisfactory  ground  for  th? 
interference  of  the  court  as  to  these  debts. 
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The  evidenoe,  however,  makes  a  pretly  stxong  ease  as  to  the 
satisfaction  of  the  judgment  to  Wilkins  and  of  the  judgment  and 
mortgage  to  Hunter;  and  it  is  proper  that  further  inquiry  be 
made  on  these  points. 

It  is  ordered  and  decreed  that  it  be  referred  to  the  commis- 
sioner to  inquire  and  report  how  much,  if  anything,  remains  due 
upon  the  judgment  and  mortgage  of  Hunter  and  the  judgment 
of  Wilkins  against  Thaddeus  Sims;  and  that  in  the  mean  time 
Hunter  and  Wilkins  be  enjoined  from  enforcing  the  collection 
of  tliese  debts. 

It  is  further  ordered  that  in  all  other  particulars  the  bills  be 
dismissed. 

This  court  sees  no  sufficient  reason  for  differing  from  the  chan- 
cellor. It  is  therefore  ordered  that  his  decree  be  affirmed,  and 
the  appeal  dismissed. 

Johnston,  Dunein,  Daboan,  and  Wabdlaw,  ohancellorsy  con- 
curred. 
Appeal  dismissed.  

Inquisition  of  Lunaot,  Effbot  of,  as  Bvidknob:  See  Cfibton  v.  Saper,  66 
Am.  Deo.  414;  In  re  Gangwere'B  Estate,  53  Id.  554,  and  note  561. 

Plea  that  Estate  of  Lunatio  Who  Sues  by  Pboohbin  Ami  is  in  charge 
of  committee  who  shonld  hring  the  sait  u  a  plea  in  abatement  not  going  to 
the  jurisdiction:  Cook  v.  ThornhiU,  65  Am.  Dec  63. 

Valibity  of  Contkacts  with  Lunatics:  See  Bkhcardmm  v.  Strong,  55  Am. 
Doc.  430,  and  cases  cited  in  the  note  431.  If  the  contract  was  entered  into 
iDDOcently,  and  no  undue  advantage  has  been  taken  of  him,  he  will  be  liable 
on  the  contract:  Beats  v.  See,  49  Id.  573.  A  contract  made  by  a  lunatic  with 
one  who  had  no  notice  of  his  condition,  and  which  is  in  itself  fair  and  just  and 
has  become  so  far  executed  that  the  parties  cannot^  placed  in  statu  quo,  will 
not  be  set  aside:  Fay  v.  Burditt,  81  Ind.  440,  citing  the  principal  case.  See 
also  note  treating  this  subject,  Jackson  v.  King,  15  Am.  Deo.  361-369;  see 
Seaver  ▼.  Phelps,  22  Id.  372. 


Mabtin  v.  Bell. 

[9  Bichbadsoh's  EQmTT,  42.] 

DiviSB  OR  Bequest  to  Marbied  Woman  must  be  Held  to  Cbxati 
SsPA&ATE  Estate  if  intent  to  exclude  marital  right  of  husband  can  be 
fairly  deduced  from  the  language  used. 

Testator  mat  Givb  Property  to  Daughter,  and  secure  it  from  liability 
for  her  husband's  debts,  notwithstanding  the  general  rule  that  in  testa- 
mentary dispositions  of  property  the  incidents  of  the  property  cannot  be 
taken  away. 

Devise  or  Bequest  to  Testator's  Daughters  dechiring  that  the  property 
"shall  in  no  wise  be  subject  to  the  debts  of  their  husbands,  in  no  case 
whatsoever."  creajtee  a  sepamte  estate  in  the  daughters. 
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Bill  to  obtain  a  oonstruction  of  a  clause  in  the  will  of  Thomas 
Bell,  which  was  as  follows:  *'  The  property,  real  or  personal, 
that  my  three  daughters,  Margaret  M. ,  Nancy  J. ,  and  Martha  S. , 
may  or  do  receiye  by  this  my  will,  I  hereby  settle  it  on  them  and 
the  lawful  issue  of  their  bodies  forever,  and  I  do  declare  that 
it  shall  in  no  wise  be  subject  to  the  debts  of  their  husbands,  in 
no  case  whatsoever."  The  suit  was  institute  1  by  W.  M.  Mar- 
tin and  wife  against  W.  Bell  and  wife  and  others,  and  among 
the  questions  submitted  was  whether  the  estates  of  Mrs.  Bel) 
and  Mrs.  Martin  were  separate  estates.  The  chancellor  held 
that  they  were  separate  estates,  and  the  plaintiffs  appealed  on 
this  ground. 

Boylstoriy  for  the  appellants. 

By  Court,  Dunkin,  Chancellor.  In  WUaon  y.  Bailer,  8  Strobh. 
Eq.  260,  it  is  said  that  a  separate  estate  in  the  wife  is  the  crea- 
ture of  the  court  of  chancery,  and  in  derogation  of  the  husband's 
common-law  right,  and  that  unless  the  intention  to  exclude 
tho  husband  is  clearly  expressed,  or  arises  by  necessary  impli- 
cation, the  marital  right  is  maintained.  It  is  also  there  said 
that  in  order  to  ascertain  whether  it  was  intended  to  exclude 
the  marital  right,  it  is  necessary  to  analyze  the  language  used 
in  every  case.  The  instrument  before  us  is  testamentary.  It 
was  a  provision  of  a  father  in  favor  of  his  daughters,  two  of 
whom  were  then  unmarried  women,  and  one,  Mrs.  Bell,  married. 
The  difficulty  in  reconciling  the  authorities  arises  from  con- 
founding the  amplitude  of  the  gift  to  the  donee  with  an  exclu- 
sion of  the  marital  right.  But  if  the  intent  to  exclude  may  be 
fairly  deduced  from  the  language  used,  it  is  the  duty  of  the  court 
to  give  effect  to  this  as  to  every  other  lawful  intention  of  the 
testator.  The  distinctions  are  sometimes  nice.  A  gift  to  a 
married  woman  as  her  own  in  every  respect  has  been  held  not 
to  exclude  the  husband.  But  in  Ex  parte  Bay,  1  Madd.  199, 
Sir  Thomas  Plumer  held  that  a  gift  to  "her  sole  use"  gave  a 
separate  estate;  and  chiefly  because  of  the  technical  character  of 
the  expression  "  sole."  The  language  of  this  will  is,  in  some 
respects,  technical.  "  The  property,  real  or  personal,  that  my 
three  daughters  may  or  do  receive  by  this  my  will,  I  hereby 
settle  it  on  them  and  this  lawful  issue  of  their  bodies  forever." 
It  may  be  that  the  word  "  settle  "  would  only  refer  to  the  limi- 
tation of  the  estate.  But  he  proceeds,  "  and  I  do  declare  that 
it  shall  in  no  wise  be  subject  to  the  debts  of  their  husbands,  in 
no  case  whatsoever."    Certainly  it  is  not  competent  for  a  testa* 
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tor  to  give  property  to  his  son  or  daughter  and  take  awaj  the 
incidents  of  property.  But  it  is  not  less  clear  that,  according 
to  well-established  principles  of  this  court,  he  may  give  property 
to  his  daughter,  and  at  the  same  time  secure  that  property  from 
liability  for  her  husband's  debts.  But  this  can  only  be  affected 
by  construiug  the  gift  to  create  a  separate  estate.  The  intent  to 
exclude  the  marital  right  in  this  case  is  demonstrated  by  declar- 
ing the  properly  exempt  from  the  principal  incident  of  such 
right.  Weatherford  t.  Tate,  2  Strobh.  Eq.  27,  has  been  supposed 
to  conflict  with  the  decision  of  the  circuit  chancellor.  In  that 
case  slaves  were  bequeathed  to  the  daughters  in  terms  which 
vested  an  absolute  estate;  but  to  the  bequest  was  added  this 
provision:  '*  No  sale  made  by  either  of  their  husbands  shall  be 
valid  unless  by  the  consent  of  botii  or  one  of  my  executors, 
and  thus  my  executors  have  power  to  prevent  such  property  be- 
ing moved  off  the  state."  This  restriction  upon  alienation  had 
no  reference  to  the  separate  enjoyment  of  the  wife,  and  was  not 
intended  to  secure  it.  On  the  contrary,  apparently  recognizing 
the  title  of  the  husband,  the  testator  sought  only  to  restndn  the 
exercise  of  it  so  far  as  to  prevent  the  removal  of  the  slaves  be- 
yond the  limits  of  the  state.  To  accomplish  this,  he  declared 
that  any  sale  by  the  husband  must  have  the  sanction  of  the  exec- 
utors, or  one  of  them,  in  order  to  secure  its  validity.  The  court 
could  infer  no  intention  to  exclude  a  right  from  a  provision  that 
it  shall  not  be  exercised  in  a  particular  way.  If  the  testator  had 
provided  that  no  husband  of  his  daughters  should  require  more 
than  nominal  wages  from  the  slaves,  this  restriction  could  hardly 
be  construed  into  an  intent  to  secure  a  separate  estate  tc  his 
daughters,  although  if  effectual,  the  provision  would  seriously  im- 
pair the  value  of  the  husband's  enjoyment.  Such  the  court  ap- 
pear to  have  regarded  the  character  of  the  restriction  in  Weather^ 
ford  V.  TcUe,  supra.  **  This  provision,"  say  the  court,  **  was  not  a 
condition,  because  there  was  no  forfeiture  or  penalty  attached  to 
it,  and  was  utterly  inconsistent  with  the  general  right  of  prop- 
erty, and  could  only  operate  as  a  command  or  order  that  the 
property  should  not  be  removed  or  sold,  which  the  party  migbt 
obey  or  not  at  his  pleasure." 
It  is  ordered  and  decreed  that  the  appeal  be  dismlBsed. 

Johnston,  chancellor,  concurred. 

Daboan,  chancellor,  absent  at  hearing. 

Appeal  dismissed. 
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WoBDe  CbSATDTO  SiPAKATS  EsTATB  IN  Mabrixd  Woman:  See  Ba9on  T. 
ffott,  64  Am.  Deo.  585,  and  oaaet  cited  in  the  note  587;  Sandermm  t.  Jones, 
63  Id.  217;  note  to  Smith  ▼.  WdU,  39  Id.  773-778. 

Tbbtato&'s  Intbnt  to  Cbbatb  Ssparats  Ebtatb,  WHur  Clkab,  mrsi 
Pxeyail:  Bamm  t.  EoU^  $4  Am.  Deo.  585,  and  caaea  cited  In  tbe  note  587. 


Babb  V.  Habbibon. 

[9  BlOHABMOVa  Equitt,  111.) 

Duraanov  bstwsbn  Will  and  Deed  is  that  a  will  has  no  operation  nntU 
the  death  of  the  testator,  and  that  a  deed  most  take  effect  on  its  exe- 
cution, and  immediately  pass  the  estate  or  interest  given,  although  it  is 
not  essential  that  this  interest  shall  immediately  pass  into  the  possession 
of  the  doneo. 

IN8TB1TMXNT    IH    NOT    DKKD    IV    INTEREST   CREATED    DO   NOT   ARISE    UNTIL 

Death  of  Donor  or  some  other  f  atore  time,  although  it  may  be  denomi- 
nated a  deed  by  the  maker,  may  have  express  words  of  immediate  grant, 
may  have  sufficient  consideration  to  support  a  grant,  and  may  be  for- 
mally delivered. 

Instrument  is  Will,  Whatever  its  Form,  if  tbe  intention  of  the  maker 
to  dispoee  of  his  estate  after  death  be  sufficiently  manifested,  and  this  in- 
tention be  lawful  in  itself,  and  the  writing  have  the  statutory  formalities. 

Instrument  that  Purports  to  Convkt  Titlb  after  Death  of  Donor, 
or  at  some  future  time,  is  not  a  deed,  though  in  many  respects  in  th« 
form  of  one,  and  may  be  ineffectual  aa  a  will  from  a  lack  of  the  requi- 
site number  of  witnesses. 

Bill  in  equity.  The  plaintifffl,  Babb  and  wife,  daim  a  dis- 
tribative  share  in  certain  slayes,  unless  the  title  to  them  is 
vested  in  the  defendant  under  the  instrument  filed  as  an  ex- 
hibit. If  this  instrument  is  a  deed,  its  due  execution  and  de^ 
lively,  and  consequently  the  defendant's  title,  are  admitted.  But 
it  is  claimed  that  it  is  testamentary  in  its  nature,  and  void  as  a 
willy  since  it  is'  attested  by  only  two  subscribing  witnesses.  The 
instrument  in  question  reads:  ''  Enow  all  men  by  these  presents, 
that  I,  Sarah  Harrison,  of  the  district  and  state  aforesaid,  for 
and  in  consideration  of  the  love  and  affection  that  I  bear  to- 
wards my  son,  Outhbert  Harrison,  and  one  dollar  to  me  in  hand 
paid,  ....  do  give,  make,  and  bequeath  ....  unto  my  said 
son,  Cuthbert  Harrison,  a  certain  negro  woman,  Harriet,  and  her 
daughter  Ellen,  together  with  their  future  issue  and  increase; 
to  have  and  to  hold  the  said  negroes,  Harriet  and  Ellen,  and  to 
be  at  his  disposal  when  and  wherever  he  may  think  fit  or  ap- 
point; now,  the  said  negroes,  Harriet  and  Ellen,  are  to  go  into 
the  possession  of  the  said  Cuthbert  Harrison  at  the  time  of  ray 
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death;  and  upon  the  receipt  of  said  negroes,  he  is  hereby  re- 
quired to  paj  to  mj  grandson  [here  several  grandchildren 
and  relatives  are  named,  to  whom  he  is  ''  required  to  pay"  one 
hundred  dollars  each].  Witness  mj  hand  and  seal  this  second 
duj  of  March,  A.  D.  1853.  Sarah  Harrison,  [l.  s.]  Made  and 
executed  in  the  presence  of  us,  this  2  March,  1853.  Jon'n. 
Davis,  James  Aiken.  I,  Sarah  Harrison,  of  the  district  and  state 
aforesaid,  do  other  and  further  make  and  require  mj  said  son, 
Cuthbert  Harrison,  in  view  of  the  fact  that  should  he,  the  said 
Cuthbert  Harrison,  depart  this  life,  and  leaving  no  lawful  issue, 
I  request  him,  the  said  Cuthbert  Harrison,  to  make  and  settle  the 
said  negroes,  Harriet  and  Ellen,  with  their  future  issue  and  in- 
crease, to  mj  granddaughter,  Mary  Morgan,  wife  of  James  Mor- 
gan, and  to  the  heirs  of  her  body  forever.''  Date,  signature, 
and  attestation  the  same  as  above.  The  court  held  this  instru- 
ment to  be  testamentary,  and  void  as  a  will  for  lack  of  the 
requisite  number  of  witnesses.    The  defendant  appealed. 

Boylaton,  for  the  apjiellant. 

Eton,  contra. 

By  Court,  Wabdlaw,  Chancellor.  The  tribunal  of  dernier 
rcssori  in  this  state.  Joggers  v.  Estes,  2  Strobh.  Eq.  343  [49  Am. 
Dec.  674],  has  determined  conclusively  that  a  donor  by  a  deed, 
without  naming  trustees,  may  convey  an  interest  in  remainder 
in  a  chattel  after  reserving  a  life  estate  to  himself,  if  it  be  ap- 
parent from  the  construction  of  the  whole  instrument  of  gift 
that  a  present  title  was  intended  to  pass  irrevocably  to  the 
donee,  and  that  the  enjoyment  only  was  postponed.  Neverthe- 
less, it  follows  from  the  definition  of  a  will,  a  lawful  disposal 
of  one's  estate  to  take  effect  after  his  death  (Carthew,  38;  1 
Swinbum  on  Wills,  25;  Co.  Lit.  Ill),  that  the  postponement  of 
enjoyment  by  the  donee  until  the  death  of  the  donor  still  leads 
to  the  conclusion  in  any  controversy,  whether  an  instrument  of 
gift  be  an  irrevocable  deed  or  testamentary,  that  the  instru- 
ment is  testamentary,  unless  it  may  be  fairly  demonstrated 
from  the  text  and  context  that  a  future  interest  was  presently 
and  irrevocably  given.  The  prominent  distinction  between  a 
will  and  a  deed  is,  that  a  will  has  no  operation  until  the  death 
of  the  testator,  and  that  a  deed  must  take  effect  on  its  execu* 
tion,  and  immediately  pass  the  estate  or  interest  given,  although 
it  is  not  essential  that  this  interest  shall  immediately  pass 
into  the  possession  of  the  donee.  If  the  interest  created  do  not 
arise  until  the  death  of  the  donor,  or  some  other  future  time,  the 
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instrument  cannot  be  a  deed,  although  it  maj  be  so  denomi- 
nated bj  the  maker,  maj  have  express  words  of  immediate 
grant,  maj  have  sufficient  consideration  to  support  a  grant,  and 
maj  be  formallj  delivered:  Hixon  y.  Wiihand,  1  Ch.  Cas.  248; 
Oreen  v.  Proude,  1  Mod.  117;  Shargold  v.  Shargold,  cited  inTFard 
V.  Turner^  2  Ves.  sen.  440;  Habergham  v.  VincerU,  2  Ves.  jun. 
231;  Allison  t.  AUison,  4  Hawks,  141.  On  the  oilier  hand,  if 
the  provisions  of  the  instrument  be  testamentarj  in  their  char- 
acter, if  the  intention  of  the  maker  to  dispose  of  his  estate  after 
death  be  sufficientlj  manifested,  and  this  intention  be  lawful 
in  itself,  and  the  writing  having  the  statutorj  formalities,  the 
instrument  will  ojierate  as  a  will,  whatever  maj  be  its  form: 
Lawsan  v.  Lawson^  1  P.  Wms.  440;  Hall  v.  Eetoer,  Amb.  203; 
and  the  cases  cited  supra.  The  instrument,  the  character  of 
which  we  are  considering,  does  not  call  itself  a  deed,  as  the 
instrument  in  Wheeler  v.  Durante  8  Bich.  Eq.  453,  did,  which 
was  the  principal  foundation  of  the  doubts  expressed  in  that 
•case  concerning  the  testamentarj  character  of  the  writing  there 
in  controversj.  It  does  not  profess  to  have  been  delivered,  and 
the  omission  of  the  internal  evidence  of  this  fact  of  deliverj, 
which  fact  is  essential  in  the  execution  of  a  deed,  is  a  principal 
ground  in  Bagsdale  v.  Booker,  2  Strobh.  Eq.  248,  for  holding  the 
writing  there  in  question  to  be  testamentarj.  It  contains  no 
unequivocal  words  of  immediate  grant;  for  the  word  ''  give  "  is 
quite  as  appropriate  and  as  commonlj  used  in  a  will  as  a  deed; 
the  word  ''  make,''  utterlj  tmintelligible  in  some  of  the  instances 
of  its  emplojment,  here  is  in  all  the  instances  as  applicable  to  a 
will  as  a  deed;  and  the  word  "  bequeath  "  is  characteristic  of  a 
will,  and  controls  the  other  equivocal  words  of  gift. 

This  paper  has  the  salutatorj  words  commonlj  emplojed  in  a 
deed,  "know  'all  men  bj  these  presents,"  but  these  words 
are  in  no  respect  contradictorj  of  a  will;  and  similar,  even 
stronger,  words  were  used  in  instruments  adjudged  to  be  testa« 
mentarj  in  the  cases  of  Habergham  v.  Vincent,  2  Yes.  jun.  231; 
Allison  V.  AUison,  4  Hawks,  141;  and  see  Alexander  v.  Burnett, 
6  Bich.  L.  189.  It  omits,  moreover,  in  the  attestation  the  charac- 
teristic words  of  a  deed,  "  signed,  sealed,  and  delivered,"  so 
well  known  and  used  as  to  be  familiar  to  the  most  ignorant 
scriveners,  and  emplojs  instead  the  words  "made  and  exe- 
cuted," confessedlj  equivocal,  but  rather  pertinent  to  a  will  than 
a  deed.  It  also  has  a  seal,  but  this  concludes  nothing,  for 
seals,  however  unnecessarj,  are  generallj  appended  to  wills.  It 
was  delivered  to  the  Jonco,  or  deposited  with  him,  but  th< 
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property  was  not  deUvered,  and  the  instrument  is  not  a  sym- 
bolic delivery  of  the  property  unless  present  title  was  intended 
to  be  conveyed.  It  has,  in  addition  to  the  good  consideration, 
a  maternal  affection,  the  nominally  valuable  consideration  of 
one  dollar;  yet  this  circumstance,  although  certainly  unusual  ir 
formal  wills,  occurred  in  some  of  the  cases  which  have  been 
cited,  and  was  treated  as  inconsequential  and  insignificant.  It 
has  an  informal  habendum  and  tenendum  clause,  and  such  clause 
is  usual  in  deeds  conveying  real  estate,  not  common  in  bills  of 
sale,  and  more  unusual  in  wills,  yet  not  inconsiBtent  with  testa- 
mentary dispositions;  and  the  words  ''  to  have  and  to  hold  the 
said  negroes,  Harriet  and  Ellen,"  immediately  follow  the  phrase 
'*  with  their  future  issue  and  increase,"  at  least  unnecessary 
when  a  present  title,  even  with  deferred  possession,  is  intended 
to  pass,  and  they  are  immediately  followed  by  the  phrase  "  to 
be  at  his  [the  donee's]  disposal  when  and  wherever  he  may 
think  fit  or  appoint."  This  latter  phrase  might  possibly,  in 
an  instrument  otherwise  definite  in  character  as  a  deed,  receive 
the  interpretation  that  the  donee,  whenever  it  was  matter  of 
convenience  to  him,  might  dispose  of  the  chattels  by  absolute 
or  conditional  sales  before  he  came  into  possession;  but  to  my 
perception,  the  phrase  contains  a  strong  implication  that  some 
act  f  utiire  to  the  execution  of  the  instrument  was  to  be  done  by 
the  donee  before  his  title  vested.  The  slaves  were  to  be  his 
property  and  ''  at  his  disposal,"  whenever  in  time  to  come  he 
should  think  fit  or  determine  to  take  them  on  the  conditions 
and  charges  imposed.  He  was  to  "appoint"  this  time.  Also 
the  nature  of  these  charges,  that  the  donee,  when  he  came  into 
possession  of  the  slaves  at  donor's  death,  should  pay  certain 
sums  of  money  to  other  descendants  of  the  donor,  without  the 
creation  of  any  lien  on  the  property  given,  affords  some  indica- 
tion that  the  writing  was  intended  to  be  testamentary.  Then 
the  double  execution  of  the  instrument,  although  certainly  on 
the  same  day  and  before  the  same  witnesses,  and  probably  in 
immediate  sequence,  manifests  to  some  extent  that  the  appendix 
vtras  a  codicil,  and  that  the  whole  instrument  was  intended  to  be 
revocable;  and  this  manifestation  receives  some  additional  force 
from  the  nature  of  the  requirement  in  the  appendix,  that  the 
donee  should  settle  the  slaves  upon  another  in  case  of  his  death 
without  leaving  issue. 

It  is  argued  that  the  judgment  of  the  court  of  law  in  Atexan-^ 
der  V.  Bumetl,  5  Eich.  L.  189,  is  opposed  to  the  conclusion  tc 
which  this  reasoning  tends.     But  in  that  case  the  words  of  im* 
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mediato  giant,  uiappropriate  to  a  will,  '*  grant,  Dargam,  and 
sell/'  were  used,  there  was  an  express  warranty,  the  instm* 
ment  was  ictrinsioallj  denominated  a  deed,  and  the  projierty 
was  actuallj  delivered,  and  all  the  forms  of  a  deed  were  ob* 
served.  It  did  contain  words,  ''  this  deed  of  gift  to  be  of  no 
effect  whatever  nntil  mj  [donor's]  death/'  which  might  well 
divide  opinions,  and  npon  which  the  judges  did  differ,  but 
without  contesting  the  judgment  of  the  majority,  that  these 
words  referred  to  enjoyment,  and  not  to  title,  the  case  is  palpa- 
bly distinguishable  from  the  one  in  hand. 

Ui>on  the  construction  of  the  whole  instrument  now  in  ques- 
tion, we  are  of  opinion  that  it  is  testamentary,  and  that,  as  it 
lacks  the  number  of  witnesses  required  by  our  statutep  for  testa- 
ments, it  does  not  obstruct  the  relief  sought  by  plaintiffs.  It  is 
ordered  and  decreed  that  the  circuit  decree  be  affirmed  and  the 
appeal  dismissed. 

Johnston,  DuNKiN,  and  Daboan,  chancellors,  concurred. 

Appeal  dismissed.  

DismicnoN  bitwxen  Dbid  akd  Will:  See  Johneon  ▼.  Taneeyt  65  Am. 
Dec.  646,  and  casee  cited  hi  the  note  647;  Wall  v.  Wall,  64  Id.  147;  WMwm 
▼.  Weaver,  63  Id.  235,  and  note  243-246;  Watkins  v.  Dean,  31  Id.  683,  and 
note  585;  HUeman  ▼.  Boutiaugh,  53  Id.  474. 

Will  is  Ambulatobt  until  TiSTATOB'a  Dkatu:  EttaU  qfNcrriB,  65  Am. 
Deo.  546,  and  note  citing  prior  casee;  Marth  v.  Marah,  64  Id.  608. 


Gadsden  v.  Gabson. 

\9  BZOBABDtOll'l  EQUITT,  383.) 

Inditidual  Cbbditobs  or  Partner  have  not  Suoh  ExoLUBfTB  Right  to 
Patmint  oat  of  hie  individnal  property  as  to  render  fFaodolent  an 
aeeignment  of  it  for  the  benefit  of  the  firm  creditors. 

iNDirXDUAL  CbIDITOB  OF  PaBTNKR  MAT,  IN  BqIHTT,  CoMPKL  PaETNBE- 

8HIP  Cbxditob  to  resort  first  to  the  partnership  assets  for  payment,  since 
the  claim  of  the  individnal  creditor  applies  only  to  the  private  property 
of  his  debtor,  indoding  whatever  bahmce  may  remain  to  him  out  of  the 
firm  assets  after  its  affairs  are  woond  up,  while  the  partnership  creditor 
is  entitled  to  payment  not  only  out  of  the  firm  property,  bat  also  out  of 
the  private  property  of  the  individual  partners. 
Pabtnxbship  Crxditob,  ajtib  Exhaustino  Pabtnsbship  Funds,  is 
Ehtitled  Bquallt  with  iNDirxDUAL  Cbeditobs  to  payment  of  an 
nnsatisfied  balance  of  his  debt  ont  of  the  private  property  of  a  partner. 

AsnONMXSffT    FOB    BENEFIT  OF  CbEDITOBS    THAT    INCLUDES  ONLY    PaBT  OF 

Debtob*s  Property,  and  ezaots  from  the  creditors  a  release  of  th« 
debtor,  is  fraudalent. 
Asbionhent  by  Partner  for  BEXRvrr  of  Obeditors  that  exacts  a  releaes 
of  the  firm  as  well  as  of  himself,  is  fra.udi*)ent. 
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Bill  to  set  aside  assignment  for  the  benefit  of  creditors  as 
frandolent,  and  Carson,  FurmiUi,  and  Harlee  are  made  defend- 
ants. The  plaintiff  was  an  individual  creditor  of  Carson,  who 
was  a  member  of  the  firms  of  Elisha  Carson  &  Son  and  Carson, 
Belser,  &  Co.  The  deed  of  assigAment  sought  to  be  set  aside 
was  made  by  Elisha  Carson  to  Furman.  It  assigned  C  ^oon's 
private  property,  but  not  the  whole  of  ii  It  provided  for  the 
payment  both  of  debts  of  the  two  above-named  firms  respect- 
ively, and' of  the  assignor's  individual  debts.  And  it  exacted 
from  the  creditors  who  were  to  receive  the  benefit  of  the  assign- 
ment a  full  release  to  Elisha  Carson,  James  M.  Carson,  his  son, 
and  Belser,  who  were  the  constituent  members  of  the  two  firms. 
Harlee,  who  was  a  creditor  of  both  firms,  had  accepted  the 
assignment  and  executed  a  release.  The  court  set  aside  the 
assignment  and  decreed  further  relief  in  the  premises.  Harlee 
appealed. 

Mitchell,  for  the  appellant. 

MagrcUh  and  McCrady,  for  the  complainant. 

Martin,  for  Furman  and  Carson. 

By  Court,  Johnston,  Chancellor.  This  court  is  eniaxely  sat* 
Med  with  the  substance  of  the  decree. 

We  are  not  prepared  to  say  that  the  individual  creditors  of  one 
who  is  a  partner  have  such  an  exclusive  right  to  payment  out  of 
his  individual  property  as  to  render  it  fraudulent  for  him  to  ap- 
propriate it,  or  a  portion  of  it,  to  the  payment  of  the  debts  of  the 
firm  with  which  he  is  connected,  and  for  which  he  is  bound.  Our 
opinion  on  that  subject  is,  that  the  right  of  such  creditor  extends 
only  thus  far,  viz. :  inasmuch  as  his  claim  applies  only  to  the  pri- 
vate property  of  his  debtor  (including  as  such  whatever  dry  bal- 
ance may  remain  to  him  out  of  the  firm  after  its  afiElEurs  are  com- 
pletely wound  up),  while  a  partnership  creditor  has  a  right  to  be 
paid,  not  only  out  of  the  joint  property  of  the  firm,  but  also  out  of 
the  property  of  the  individual  partners.  The  private  creditor, 
who  has  only  one  fund  to  resort  to,  has  an  equity  to  compel  the 
^rtnership  creditor,  who  has  two,  to  resort  first  to  the  partner- 
ship assets  until  he  exhausts  them;  but  after  this  is  done,  the 
partnership  creditor  has  as  good  a  right  to  be  paid  any  balance 
still  remaining  unsatisfied  out  of  the  private  properly  of  the 
partner  as  any  other  of  his  individual  creditors.  This  is  in 
conformity  to  the  case  of  Wardlaw  v.  Oray,  Dud.  Eq.  113,  with 
which  we  see  no  reason  to  be  dissatisfied. 

But  it  is  sufficient  to  coudemn  the  assigfnment  of  Carson,  tbtit 
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while  he  has  required  a  release  to  himself,  and  to  the  firm  of 
Carson,  Belser,  &  Co.,  he  has  not  made  a  full  surrender  of 
his  property.  A  debtor  who  surrenders  only  part  of  his  prop- 
erty has  no  right  to  exact  a  release  as  the  condition  of  his  cred- 
itor's acceptance.  What  right  can  he  have  to  exonerate  his  un^ 
assigned  assets  from  his  just  debts?  What  right  can  he  have  to 
retain  part  of  his  property,  and  offer  another  part,  and  require 
that  the  latter  be  accepted  as  full  satisfaction?  Such  a  preten- 
sion has  been  too  often  and  too  explicitly  condemned  to  leave 
the  law  at  all  doubtful  on  this  point. 

It  is  not  necessary  to  look  particularly  at  the  condition  im- 
posed, requiring  a  release  to  the  firm  as  well  as  to  himself;  but 
it  seems  to  be  obvious  that  such  an  exaction  is  unjust  and  un- 
fair to  the  creditors  of  the  assignor.  Whenever  debts  of  the 
firm  are  paid  by  the  private  property  assigned,  to  that  amount 
Carson  becomes  a  creditor  of  the  firm.  Though  it  is  said  the  firm 
has  also  made  an  assignment,  it  nowhere  appears  that  there 
may  not  remain  a  balance  sufficient  to  reimburse  this  partner 
for  his  advances.  But  after  he  is  released,  what  is  to  prevent 
his  putting  this  in  his  pocket  at  the  expense  of  the  releasing 
creditor?  And  as  the  partnership  is  also  to  be  released,  is  not 
the  creditor  deprived  of  his  right,  by  subrogation,  to  recover 
from  the  firm  what  his  debtor  has  advanced  for  its  benefit? 

It  is  needless  to  pursue  this  subject.  The  chancellor  was  well 
warranted  in  his  conclusion  that  the  assignment  was  partial, 
and  therefore  fraudulent,  and  in  setting  it  aside  as  such. 

We  regard  the  order  continuing  the  functions  of  Mr.  Fur- 
man,  divested  of  the  power  to  apply  the  assigned  assets  to  the 
purposes  of  the  assignment,  as  an  order  appointing  him  receiver. 
No  ground  Qf  objection  has  been  taken  to  this,  and  therefore  we 
see  no  reason  to  interfere  with  it. 

The  decree  is  therefore  afiOrmed,  with  the  modification  indi- 
cated in  the  foregoing  opinion  as  to  the  distribution  of  the 
individual  and  partnership  assets,  and  the  appeal  dismissed  ac- 
cordingly. But  we  are  disposed  to  enlarge  the  order  for  the 
benefit  of  the  defendant  Harlee.  It  is  represented  in  his  an- 
swer that  he  has  some  interests  in  virtue  of  a  prior  assignment 
made  by  Carson  in  1854,  or  some  other  time.  The  master  will 
therefore  inquire  into  the  evidence  of  this,  and  include  in  hia 
report  the  nature  and  subjects  of  said  prior  assignment,  and 
what  said  Harlee  is  entitled  to  under  it,  with  any  special  matter. 
And  it  is  80  ordered^ 

\Vv£a>i.4W9  chancellor,  concurred. 

Am.  Dto.  Vob  uo— u 
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DuxnoNy  chanoellor.  In  respect  to  the  iiiYalidiiy  of  the  assign- 
menty  I  concur  in  the  result,  and  I  concur  also  in  the  modifica* 
tion  of  the  decretal  order. 

Decree  modified.  

Pabtnbrship  Propxrtt  is  Primarilt  Liablx  fob  Patmxnt  or  Past- 
irsBSHiP  Debts,  and  individaal  creditor  may  compel  partnership  creditor  to 
resort  to  Uus  fund  first,  but  when  this  is  exhausted,  the  partnership  creditor 
has  an  equal  right  to  be  paid  the  balance  of  his  debt  out  of  the  private  prop- 
erty of  any  partner.  The  following  cases  in  thi8  series  in  whole  or  in  part 
sustain  this  rule:  MUler  y.  Estill,  67  Am.  Dec  905;  Cummmgn^B  Appeal,  64 
Id.  695;  £aker*s  Appeal,  59  Id.  752;  Allen  v.  Center  Valley  Co.,  54  Id.  333; 
Camp  Y.  Cfrant,  Id.  321,  note  327;  Emanuel  y.  Bird,  Id.  200,  note  203;  Ladd 
V.  Oriiwold,  46  Id.  443;  Bardwell  v.  Perry,  47  Id.  687,  and  cas^s  cited  in  the 
notes.  In  Massachusetts,  by  statute,  the  separate  estate  of  the  partners  must 
be  distributed  first  to  the  separate  creditors:  Howe  y.  Lawrence,  57  Id.  68, 
and  note. 

AssiOKMSNTS  voR  Bbnktit  OF  Crbditobs  Exactimo  Rki.kahi:  See  WiUoiCi 
AecounU,  45  Am.  Dec  701,  and  note  709,  citing  prior  cases;  Miller  y.  Ccmk' 
tfii«ftCb.,63Id.a48. 


MooBB  V.  Hood. 

(0  BiObaxmov*!  Equitt,  811.] 
Bui*  fOB  AooouMTnio  Lus  against  Guabdiak  Appoditbd  nr  Anotbbb 
Statb  avd  his  Surbtt. 

COVBT  PUBSUBS  LaWS  OF  ITS    OWK    StATB  IB    DBTBBMnriNO  VaUDITT  Of 

JuDOMBiTT  of  a  court  of  a  foreign  state,  in  the  absence  of  eYidenoe  of  a 
difference  in  the  laws  of  the  latter  state 

All  Pbbsons,  whethbb  Aditits  or  Intants,  Who  abb  Ibtbbbsted  nr  Sun 
IK  Bquitt,  should  bb  Madb  Parties  thereto. 

To  Enable  Guardian  to  Alienate  Wabds'  Property,  he  must  obtain  an 
order  from  a  court  of  competent  jurisdiction,  in  a  proceeding  in  which  the 
wards  are  made  parties;  an  order  of  sale  obtained  upon  h\%  ex  parte  ap- 
plication is  a  nullity. 

Quabdian  is  Liable  to  Account  to  Wards  for  Full  Value  of  Chat- 
tels sold,  under  order  of  sale  obtained  upon  his  ex  parte  application. 

Bill  for  an  aocoantdng  by  Jo^n  and  Mary  Moore,  wards, 
against  Thomas  S.  Hood,  guardian,  and  John  Q.  Hood,  surety. 
The  matter  was  first  referred  to  a  commissioner,  who  reported 
that  certain  slaves  became  the  property  of  the  plaintiffs  under 
the  will  of  John  Harris.  Thomas  O.  Hood  was  appointed  their 
guardian  by  a  court  of  North  Carolina,  and  upon  his  guardian's 
bond  John  H.  Hood  was  surety.  The  guardian  applied,  ex 
parte,  to  the  court  of  North  Carolina  for  an  order  of  sale  of  the 
slaves,  on  the  ground  that  the  slaves  were  kept  at  a  loss,  and 
that  the  interests  of  the  wards  would  be  promoted  by  the  sale 
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The  order  of  sale  was  made,  pursuant  to  which  the  guardian  sold 
the  slaves.  He  did  not  obtain  an  adequate  price  for  the  slaves, 
though  this,  as  the  commissioner  reported,  was  due  to  no  fault 
of  his,  and  the  sale  was  fairly  conducted.  The  cause  was  first 
presented  upon  exceptions  to  the  conclusions  reached  by  the 
commissioner,  and  the  court  decreed  that  the  defendants  be 
charged  with  the  true  and  full  value  of  the  slaves  at  the  time  of 
the  sale,  with  interest  thereon  from  the  day  of  the  sale.  The 
defendants  api>ealed:  1.  Because  the  court  erred  in  so  decree* 
ing,  instead  of  charging  the  defendants  with  the  price  bid;  2. 
BecskXiBe  the  order  of  sale  was  made  by  a  court  of  competent 
jurisdiction,  and  the  sale  was  made  pursuant  to  the  laws  of  that 
jurisdiction,  and  was  therefore  a  valid  sale;  3.  Because  this 
court  has  no  jurisdiction,  and  the  defendants  are  not  liable  to 
account  herein. 

WiUiams,  for  the  appellants. 

CUrUon^  contra. 

By  Court,  Wabdlaw,  Chancellor.  The  objection  to  the  juxia- 
diction  of  the  court,  presented  by  the  third  ground  of  appeal, 
lacks  even  plausibility.  The  suit  i^  for  account  by  wards  against 
their  guardian  and  his  surely,  who  had  also  been  executors  of 
the  estate  from  which  the  property  of  the  plaintiffs  now  in  con- 
troversy was  derived;  and  account  is  one  of  the  most  general 
heads  of  jurisdiction  in  this  court,  and  most  commonly  exer- 
cised, as  in  the  present  instance,  in  suits  by  beneficiaries  against 
trustees.  It  is  immaterial  that  the  trustee  here  was  invested 
with  his  powers  and  duties  by  a  foreign  tribunal;  for  surely  his 
fiduciary  relation  is  not  terminated  by  removal  of  himself  and 
the  trust  funds  beyond  the  limits  of  the  state  in  which  he  was 
appointed.  It  woidd  disgrace  the  courts  of  any  civilized  country 
to  afford  immunity  to  a  trustee  who  fled  to  their  jurisdiction 
that  he  might  embezzle  the  funds  committed  to  his  trust  This 
suit  is  not  on  the  bond  of  defendant  as  the  gist,  such  as  an  action 
of  debt,  which  can  be  prosecuted  only  in  the  court  of  common 
pleas.  It  is  a  bill  for  account,  in  which  the  bond  is  used  merely 
as  collateral  evidence  of  the  defendant's  liability. 

The  second  ground  of  appeal  affirms  that  the  order  for  sale  of 
the  slaves  was  granted  by  a  court  in  North  Carolina  which  had 
jurisdiction  of  the  subject  according  to  the  laws  of  that  state; 
and  that  the  sale  was  made  according  to  these  laws^  and  should 
be  treated  as  valid  by  foreign  tribunals. 

It  sufficiently  appears  that  the  court  of  pleas  and  quartet 
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BessionB  which  granted  this  order  has  juzisdiotion  of  the  subject 
under  the  law  of  North  Carolina;  but  no  proof  is  offered  that 
by  the  procedure  of  that  court  a  guardian  on  his  single  petition 
can  obtain  lawful  authority  to  sell  the  slaves  of  his  ward^  nor 
indeed  that  the  law  of  that  state  affecting  the  questions  of  this 
cose  differs  from  the  law  of  South  Carolina.  If  such  proof  had 
been  made,  we  might  have  recognized  and  followed  the  law  and 
procedure  lod  contractus,  but  in  the  absence  of  such  proof,  we 
are  left  to  the  lights  within  our  territory,  and  must  decide  the 
case  as  if  the  order  had  been  granted  by  a  court  of  this  state  of 
competent  jurisdiction.  It  is  fairly  presumed  that  states  deriving 
their  institutions  from  a  common  origin  proceed  on  the  same 
principles  of  adjudication,  and  attain  the  same  conclusions,  tm- 
less  changes  by  legislation  or  decisions  be  shown :  Beid  v.  La- 
mar, 1  Strobh.  Eq.  88,  89.  Putting  aside  this  fact  of  common 
origin,  every  court  necessarily  pursues  its  own  rules  and  doc- 
trines for  the  interpretation  and  execution  of  contracts  and 
judgments,  although  made  or  pronounced  in  a  foreign  countiy, 
where  the  evidence  exhibits  no  difference  concerning  the  subject 
in  the  law  of  the  foreign  country.  No  other  mode  of  decision 
is  rational  and  practicable. 

In  equity,  the  general  rule  is  that  all  persons,  whether  adults  or 
infants,  shall  be  made  parties  to  a  suit  who  are  materially  inter- 
ested in  the  object  of  the  suit  and  the  questions  to  be  therein 
decided.  As  between  trustees  and  beneficiaries,  all  of  both 
classes  are  necessary  parties  generally,  although  an  exception  is 
tolerated  in  suits  by  beneficiaries  where  one  of  several  trustees 
is  pursued  for  his  particular  breach  of  trust;  and  exceptions  are 
allowed  in  suits  by  trustees:  1.  Where  the  object  of  the  suit  is 
merely  to  obtain  from  some  third  person  pos^lession  of  the  trust 
property,  and  it  is  indifferent  to  the  equitable  claimants  whether 
the  trustees  succeed  or  fail;  and  2.  Where  the  trustee  fully 
represent  the  beneficiaries.  The  last  exception  is  the  only  one 
•quiring  consideration  in  this  case.  The  most  familiar  in- 
stance of  this  exception  is  in  suits  by  or  against  executors  and 
administrators  concerning  the  personalty,  as  to  which  they  are 
by  law  the  owners  and  the  representatives  of  the  legatees  and 
distributees;  and  usually  in  such  suits  the  rights  of  the  benefi- 
ciaries are  held  to  be  sufficiently  represented  and  their  interests 
protected  in  the  names  and  persons  of  their  said  trustees: 
Btoiy's  Eq.  PL,  sees.  207,  208;  Calvert  on  Part  8,  20,  207,  815. 

The  rule  requiring  beneficiaries  to  be  parties  where  they  are 
interested  in  the  questions  for  adjudication  is  applicable,  al- 
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though  the  trustees  have  the  legal  title,  for  trustees  are  not  the 
real  owners  of  the  trust  estate,  and  are  rather  agents  of  the 
beneficiaries  for  the  execution  of  certain  trusts,  and  it  is  among 
their  duties  to  require  the  real  owners  to  be  brought  before  the 
eonrt:  WeaJOkerby  v.  St.  Giorgio,  2  Hare,  624;  Holland  v.  Baker,  3 
Id.  68.     Of  course  the  rule  is  more  vigorouslj  exacted  where 
trustees  have  not  the  legal  title  of  the  trust  estate.    It  was  ad* 
judged  in  BaHey  t.  Patteraon,  3  Bich.  Eq.  156,  and  recognized  in 
Long  v.  Cason,  4  Id.  60,  that  a  guardian  has  not  the  legal  title  of 
his  ward's  chattels,  and  that  his  sale  of  them  is  voidable  at  the 
option  of  the  ward.    Long  ago  it  was  decided  in  Inwood  v. 
Twyne,  Amb.  41,  S.  0.,  2  Eden,  148,  that  a  guardian  could  not 
change  the  character  of  his  ward's  estate  without  the  authority 
or  sanction  of  the  court;  and  this  doctrine  was  recognized  in 
Capehari  v.  Huey,  1  Hill  Ch.  409.     In  my  opinion,  alienation 
by  a  guardian  of  his  ward's  chattels,  under  an  order  obtained  on 
his  ex  parte  application,  is  not  materially  distinguishable  from 
his  private,  self-moved  alienation.     On  such  application  the 
court  does  not  properly  pronounce  any  judgment,  and  simply 
expresses  a  professional  opinion,  assuming  the  truth  of  a  one- 
sided statement  of  facts  which  may  mislead.    Suppose  one  for- 
merly guardian  should  obtain  an  improvident  order  from  the 
court  on  his  single  petition  for  the  sale  of  his  late  ward's  chat- 
tels, after  the  ward  had  obtained  full  age,  upon  some  showing, 
apparently  strong,  that  a  sale  was  necessary  for  the  convenience 
of  settlement,  or  other  reason,  none  would  contend  that  the  . 
owner  would  be  barred  by  the  plea  of  res  judicata;  and  surely 
infants,  a  class  peculiarly  within  the  protection  of  the  court, 
are  entitled  to  as  benignant  relief  as  adults  in  the  same  circum- 
stances.   In  the  case  supposed,  the  fiduciary  relation  would 
not  be  terminated  until  full  and  fair  settlement  between  the 
guardian  and  adult  ward;  and  the  case  of  an  infant  seems  to  be 
stronger  where  trust  and  disability  concur  in  his  behalf. 

It  is  argued  that  the  order  of  the  court  in  this  case  is,  in 
effect,  a  mere  direction  to  a  trustee  concerning  the  management 
of  his  trust,  and  that  in  such  applications  for  direction  and  ad- 
vice guardians  sufficiently  represent  their  wards.  This  reason- 
ing proceeds  on  misapprehension  of  the  facts.  Management  of 
an  estate  implies  its  administration  in  its  existing  state;  but  the 
order  here  affected  the  corpus  of  the  estate  and  a  change  of  its 
nature.  Authorities  have  already  been  cited  to  show  that  a 
guardian  is  not  legal  owner,  and  cannot  change  the  nature  of 
Us  ward's  estate  without  judicial  leave  obtained  in  a  regular  suit 
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where  the  real  owner  may  be  heard.  Again:  the  court  owes  the 
duty  of  determining  the  rights  of  litigants  when  presented  by 
regular  pleading,  and  has  the  power  of  compelling  parties 
to  execute  its  decrees;  but  it  is  under  no  obligation  to  bestow 
professional  counsel  on  those  who  may  solicit  advice,  however 
earnestly,  in  violation  of  the  rules  of  practice,  and  cannot  enforce 
its  opinions  upon  persons  unpresented  in  a  controversy.  Trus- 
tees of  charities  perhaps  may  obtain  directions  from  the  court 
without  much  nicety  in  their  forms  of  application;  but  ordinary 
trustees  have  no  privilege  not  belonging  to  suitors  generally. 

The  practice  of  this  court  in  South  Carolina  on  this  subject  of 
parties  to  suits  was  not  formerly  so  strict  as  that  which  now  pre- 
vails. In  Spencer  v.  Bank,  Bailey  Eq.  468,  land  had  been  sold 
for  payment  of  the  debts  of  an  intestate  under  a  decree  of  this 
court  obtained  on  the  ex  parte  petition  of  the  widow  of  the  intes- 
tate, she  being  a  distributee  and  the  administratrix;  and  it  was 
held  that  infant  distributees  were  bound  by  this  decree  so  far  as 
the  title  of  the  purchaser  of  the  land  was  involved.  There  were 
other  important  issues  in  this  case,  and  the  judgment  has  always 
been  followed  and  approved  so  far  as  it  decided  that  a  master  or 
commissioner  is  a  proper  substitute  for  the  parties  to  make  con- 
veyances in  partition  (which  was  the  great  point  in  controversy), 
and  so  far  as  it  decided  that  infante  equally  with  adults  are 
bound  by  a  decree  until  it  be  reversed  or  vacated.  It  is  very 
questionable,  however,  whether  in  the  stricter  procedure  now 
pursued  an  administrator  would  be  recognized  in  this  court  as 
adequately  representing  the  heirs  in  a  suit  concerning  the  lands. 
As  to  personalty,  he,  being  the  legal  owner,  may  be  treated  as 
representative  of  the  distributees;  but  as  to  real  estate,  he  is 
representative  only  because  the  statute  5  Geo.  n.,  c.  7,  2  Stat. 
570,  makes  lands,  like  personalty,  liable  in  this  state  to  the  satis- 
faction of  the  demands  of  general  creditors.  In  the  construction 
of  this  statute,  the  law  court  determined,  Martin  v.  Laila,  4  Mo- 
Oord,  129,  jyUrphy  v.  Neilson,  Id.,  note,  that  the  lands  of  a 
testator  or  intestate  may  be  sold  for  his  debts  under  a  fi.fa. 
against  his  executor  or  administrator,  without  making  devisees 
or  heirs  parties  to  the  proceeding  by  notice  or  otherwise,  and 
although  there  might  be  personal  assets  sufficient  to  satisfy  the 
debts.  The  doctrine  of  these  cases  has  been  much  disparaged  in 
subsequent  cases,  Hull  v.  EuU,  3  Bich.  Eq.  87,  and  cases  there 
cited,  but  not  overruled;  and  it  afforded  the  principal  ground  for 
the  decision  in  Spencer  v.  Bank,  Bailey  Eq.  468,  on  the  point 
in  question.     This  last  case,  rightly  or  wrongly  ilticided,  does 
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not  conclude  the  one  under  con8ideiation»  for  the  reasons  that 
there  is  a  great  difference,  already  discussed,  in  the  power  over 
the  estate  between  an  administrator  and  a  guardian;  that  there, 
and  not  here,  the  coniroTersj  was  with  an  innocent  purchaser, 
and  that  more  recent  cases  support  the  doctrine  of  the  circuit 
decree  now  in  question. 

It  is  not  intended  to  be  intimated  that  the  purchaser  in  this 
case  could  not  haye  been  successf ullj  pursued  if  he  and  the 
slayes  had  been  found  within  the  jurisdiction.  The  sound  yiew 
as  to  the  protection  of  purchasers  in  judicial  sales  is  well  ex- 
pressed bj  Lord  Bedesdale,  in  BenneU  v.  Hamill,  2  Sch.  &  Lef . 
577, 678.  **  A  purchaser  majrightfullj  presume  that  the  court, 
before  its  onler  for  8ale>  used  the  proper  measures  for  the  inves- 
tigation of  the  rights  of  parties,  and  on  such  investigation  prop- 
erly decreed  a  sale;  but  he  must  see'  that  the  decree  binds  the 
parties  claiming  the  estate,  or  in  other  terms,  that  all  parties  to  be 
bound  are  before  the  court." 

In  Bogga  v.  Adger,  4  Bich.  Eq.  408,  it  appears  by  the  circuit 
decree,  most  of  which  is  suppressed  in  the  report,  that  Chancel- 
lor Harper,  who  delivered  the  opinion  of  the  court  of  appeals  in 
Spencer  v.  Bank,  supra,  refused  to  make  any  order  on  the  peti« 
tion  of  an  administrator  to  change  the  investment  of  infants' 
funds,  although  confessedly  judicious,  on  the  ground  that  the 
infants  were  not  parties  to  proceeding. 

In  SoUee  v.  Crofl,  7  Bich.  Eq.  43,  it  was  held  that  orders  for 
sale  of  the  trust  estate  of  infants,  obtained  on  the  ex  parte  peti- 
tion of  the  trustee,  do  not  operate  as  estoppels  of  the  infants.  The 
reasoning  on  which  the  decreed  proceeds  is,  that  it  is  plainly 
unjust  and  against  equiiy  that  any  claimant,  legal  or  equitable, 
should  be  barred  by  the  judgment  in  a  controvesy  where  he  was 
'  not  fully  represented,  nor  permitted  to  assert  his  rights  before 
the  court,  and  that  infants  should  be  represented  by  responsible 
next  friends  who  have  no  adversary  interests  which  might  ob- 
struct the  full  hearing  of  the  infants'  claims.  This  is  a  direct  au- 
thority  on  the  question.  No  distinction  between  that  case  and 
the  present  has  been  suggested,  except  that  there  the  trustee  was 
himself  the  purchaser  of  the  slaves  sold.  The  slave  Jim,  and 
the  hire  of  the  slaves  while  in  Pearson's  possession,  for  which 
the  trustee  was  charged,  are  not  within  this  distinction;  but 
passing  by  this,  the  purchases  of  the  trustee  had  been  expressly 
confirmed  by  the  court  on  his  petitions,  and  the  practical  ques- 
tion of  the  case  was  whether  the  infants  were  so  represented  bj 
the  trustee  as  to  be  barred  by  the  decrees;  and  it  was  adjudged 
that  they  were  not. 
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Judge  Evand,  speaking  for  the  law  court  in  Wadsworih  t.  Let* 
mm,  2  Speers,  277,  says:  *'  The  decisions  fully  established  that 
where  effect  is  attempted  to  be  given  to  the  judgments  of  another 
state  they  are  examinable,  so  far  at  least  as  to  inquire  whether 
the  defendant  was  a  party  to  the  proceeding;  for  by  the  laws  of 
all  civilized  countries  no  man  is  bound  by  a  judicial  proceeding 
where  he  was  no  pariy,  had  no  notice,  and  no  opportunity  of 
making  his  defense:"  See  Miller  v.  Miller,  1  Bailey  L.  242; 
Shurmoay  v.  StiUman,  6  Wend.  449.  If  the  foreign  court  recog- 
nijBed  as  a  party  the  person  sought  to  be  charged  here,  effect 
would  be  given  to  that  recognition,  although  he  may  not  have 
been  made  a  party  according  to  our  procediire. 

The  second  ground  of  appeal  is  dismissed. 

On  the  first  grotmd,  it  is  deemed  unnecessary  to  make  addi- 
tional remarks. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  a£Srmed, 
and  the  appeal  dismissed. 

Johnston  and  Dabgan,  chancellors,  concurred. 
DuNEiN,  chancellor,  delivered  a  dissenting  opinion. 
Appeal  dismissed.  

Equttt  mat  Compel  Non-sssidekt  Guakdian  and  sureties  to  aooonnt: 
IVott  V.  Wright,  67  Am.  Dec.  767. 

FoBEiGN  Laws  must  be  Pboved;  Thet  will  not  be  Taken  Notice  of 
Jddioiallt:  Whidden  v.  Seelye,  63  Am.  Deo.  661,  and  cases  cited  in  the  note 
S65;  Peck  v.  Hibbard,  62  Id.  605;  Bvfford  v.  HoUiman,  60  Id.  2SS.  They 
tiust  be  pleaded  as  weU  as  proved:  Peck  v.  Hibbard,  62  Id.  605;  Ownn  v. 
UoweU,  Id.  785. 

All  Pabties  Intebested  should  be  Joined  is  Suit  m  Equityi 
HoweU  V.  Harvey,  39  Am.  Dec.  376;  Bearddey  v.  Kfught,  33  Id.  108;  Her' 
rituiUm  Y.  Hvbbofd,  Id.  426;  Ihto  v.  Jewell,  45  Id.  371. 


Snoddy  v.  Finch. 

{9  BZGBABDtOV'a  Equitt,  865.] 

PKbson  Pbopsblt  Entitled  to  Custody  of  Title  Deeds  ov  his  Estate 

may  come  into  equity  and  obtain  a  decree  for  a  specific  delivery  of  them 

if  they  be  wrongfally  withheld. 
%ll  to  Obtain  Specifio  Deliveby  of  Title  Deeds  should  Allege 

danger  of  loss  or  destruction  of  the  deeds  in  the  keeping  of  him  who 

withholds  thex. 

^WEB  OF  AtTOBN£Y   IS    ESSENTIAL    PaBT  OF  CONVEYANCE  BY  AtTOBNET, 

and  the  grantee  may  maintain  a  bill  against  the  attorney  for  its  specifio 
delivery,  but  since  other  purchasers  from  the  attorney  may  need  the  in- 
strument to  establish  the  agency,  the  court  will  decree  that  the  defend- 
ant deposit  it  with  the  r^ctister  of  tb^  court  for  the  use  of  all  interested. 
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Bill  to  obtain  poBBesedon  of  a  power  of  attorney,  or  to  haye 
it  placed  in  safe  oustodj.    The  opinion  states  the  case. 

Bobo,  for  the  appellant. 

Dawtina,  contra. 

Bj  Court,  Wabdijlw,  Ohanoellor.  The  plaintiff,  John  Bnoddj, 
reodyed  a  conveyance  for  a  tract  of  land  in  Spartanburg  dis- 
trict, November  16,  1853,  which  was  executed  in  the  name  of 
Harvey  Finch,  by  the  defendant  John  S.  Finch,  as  attorney  in 
fact.  The  defendant  acted  under  a  regular  power  of  attorney, 
attested  by  two  witnesses;  but  these  witnesses  reside  in  Ala- 
bama, and  neither  of  them  has  made  probate  of  the  execution 
of  the  instrument,  nor  has  the  instrument  been  recorded.  The 
plaintiff,  justly  regarding  the  power  of  attorney  as  an  integral 
part  of  his  conveyance,  sought  its  delivery  from  defendant,  and 
at  one  time  the  latter,  while  the  plaintiff  held  the  paper  in  his 
hands,  promised  to  deliver  it  to  plaintiff  if  he  would  pay  the 
price  of  the  land;  whereupon  the  plaintiff  laid  the  paper  ou 
a  table,  paid  a  portion  of  the  purchase  money,  and  drew  his 
note  for  the  balance,  and  the  defendant  picked  up  the  power, 
saying  he  should  keep  it  for  his  own  protection,  as  he  had  Hold 
some  personalty  Under  the  same  authority.  Mr.  Edwards,  one 
of  the  counsel  of  plaintiff,  testifies  that  he  too  applied  to  de- 
fendant for  the  power,  and  proposed  that  it  should  be  sent  to 
Alabama  for  probate,  at  the  joint  expense  of  the  parties;  but 
defendant  declined  this  proposal,  as  the  paper  might  be  lost 
by  the  way,  and  offered  on  his  part  to  give  a  copy.  The 
pecuniary  means  of  the  defendant  are  ample.  The  plaintiff  is 
in  possession  of  the  land,  and  no  special  jeopardy  of  his  title 
is  alleged.  Defendant  admitted  he  had  a  receipt  from  his  prin- 
cipal ratifying  his  acts  as  agent. 

The  bill  was  filed  to  obtain  possession  of  ihe  power  of  attor- 
ney, or  to  have  it  placed  in  safe  custody.  The  chancellor  on 
circuit  dismissed  the  bill  for  want  of  equity,  and  the  plaintiff 
appeals. 

A  person  properly  entitled  to  the  custody  of  the  title  deeds  of 
his  estate  may  obtain  a  decree  for  a  specific  delivery  of  them  if 
they  be  wrongfully  withheld  or  detained  from  him.  This  is  a 
very  old  head  of  equity  jurisdiction,  for  it  has  been  traced  back 
to  the  reign  of  Edward  IV.:  Mitford's  PI.,  by  Jeremy,  117, 
note  /;  2  Story's  Eq.  Jur.,  sec.  703;  Armitage  v.  Wadsworth,  1 
Madd.  192.  Some  remedy  in  such  case  might  be  afforded  iu 
a  court  of  law  by  action  of  trover  or  detinue;  but  as  damages 
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only  are  reooverable  there,  the  relief  is  mneh  less  adequate  and 
complete  than  by  a  decree  for  specifio  deliTery.  A  bill  for  such 
purpose  ought  to  allege  danger  of  loss  or  destruction  of  the  deeds 
in  the  keeping  of  him  who  withholds  them;  but  the  defendant 
here  does  not  complain  of  the  omission  of  this  allegation,  and 
his  misconduct  in  regaining  possession  of  the  letter  of  attorney 
justifies  apprehension  of  the  safety  of  the  paper  in  his  custody. 
He  does  not  need  it  for  his  own  protection,  as  the  receipt  of  his 
principal  secures  him  against  the  disavowal  of  the  agency;  and 
it  is  an  essential  part  of  the  conveyance  to  plaintiff,  and  without 
the  adduction  and  proof  of  it,  he  could  not  demonstrate  in  any 
suit  his  title  to  the  land.  It  might  be  held  without  straining 
that  the  defendant  delivered  it  to  the  plaintiff,  and  then  retook 
it  by  artifice. 

It  is  possible  that  defendant  or  other  purchasers  from  him  as 
agent  may  fnd  occasion  for  the  use  of  this  instrument  in  estab- 
lishing the  agency;  and  this  may  constitute  a  sufficient  reason 
for  not  placing  the  power  in  the  exclusive  i>ossession  of  plain- 
tiff, when  full  relief  may  be  administered  to  him  in  another 
form. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  reversed, 
and  that  defendant  dei>08it  said  power  of  attorney  in  the  office 
of  the  register  of  this  court  for  Spartanburg  district,  with  leave 
to  any  party  having  an  interest  in  it  to  apply  to  the  court  for  an 
order  for  its  use.    Let  the  defendant  pay  the  costs. 

JoBvsioH,  Dumv,  and  Daboah,  chancellors,  concuived. 

iJecree  leimsecL 
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MuBBAY  V.  South  Gabouna  Railboad  Gompant. 

[10  BunLUUMOV*!  L4W,  927.] 

South  Cabouna  Fkkob  Law  KsQunun  Cattlb  to  bb  Femcbd  out,  and 
NOT  IN.  It  is  therefore  not  unlawful  for  the  owner  of  horsee  to  permit 
them  to  nm  at  large  over  lands  not  guarded  by  such  a  fence  as  the  law 
prescribes. 

Bstbt  op  Hobsb  upon  Uninolosbd  Railboad  Tbagk  is  No  Tbbspass, 
and  the  owner  thereof  is  not  guilty  of  negligence  in  allowing  him  to  be 
at  large. 

OwKBB  Runs  Risk  only  of  Aoodbntal  Injubibs  to  Hobsb  which  he 
pennits  to  run  at  large,  snd  can  recover  for  any  injury  thereto  from  the 
negligence  of  another. 

Pboov  or  Damaob  Donb  by  Railroad  Train  Estabusbbs  Gasb  op  Nbo- 
UOBNCB,  and  not  of  accident,  where  nothing  more  appears;  and  the  bur* 
den  of  proof  is  thereby  thrown  upon  the  railroad  company  to  show  want 
of  DSgligenoe  in  its  agents  in  charge  of  the  train;  and  their  absence  al 
the  trial  creates  a  strong  presumption  against  the  company,  for  they 
alone  ooold  give  the  droumstanoes  attending  the  doing  of  the  injury. 

That  Hobsb  was  Eillbd  in  Niobt-tdcb  by  Railboad  Tbai.v  dobs  not 
Rbubvb  Company  of  Burdrn  of  Proof  that  the  killing  waa  accidental^ 
snd  not  by  negligence. 

OasTRUonoN  of  Pubuo  Cboosino  ovbr  Railroad  is  Nuisangb;  and  the 
company  is  lisble  for  all  the  consequences  that  may  ensue  from  leaving  a 
crossing  obstmoted  by  a  train  of  cars. 

Spbbd  op  Train  must  bb  Slaokbnbd  and  Sufficibnt  Warnino  Givbn 
when  a  crossing  is  approached;  and  these  requirements  must  not  appesr 
to  have  been  disregarded  in  any  instance,  when  the  company  undertakes 
to  show  that  all  proper  means  were  used  to  prevent  the  injury  com- 
plained of. 

Ca8b  by  the  plainiiff  for  the  Talue  of  a  horse  killed  by  one  of 
the  defendant's  trains.  The  horse  had  been  borrowed  by  one 
Ifagill,  who  left  him  tied  on  the  opposite  side  of  the  railroad 
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track  from  the  plaintiff's  hooHe.  In  Magill's  absence  the  horse 
broke  the  rope,  and  followed  the  public  road  in  the  direction  of 
the  plaintiff's  house,  until  the  defendant's  track  was  reached. 
Finding  the  crossing  obstructed  by  a  train  of  cars  on  a  turnout, 
the  horse  wandered  about  the  track  until  into  the  night,  when 
another  of  the  defendant's  trains  came  along  and  killed  him. 
From  the  tracks  of  the  horse,  it  appeared  that  he  had  been  chased 
some  distance  by  the  cars  before  being  oyertaken.  A  nonsuit 
was  moyed  for,  but  refused;  and  the  defendant  introducing  no 
evidence,  the  case  was  submitted  to  the  jury  upon  instructions 
to  the  effect  that  it  was  only  necessary  for  the  plaintiff  to  prove 
the  fact  of  the  killing  by  the  defendant's  train,  and  that  there- 
upou  a  presumption  of  negligence  arose  which  the  defendant 
must  rebut;  that  as  the  injury  was  committed  by  it,  and  its 
agents  and  servants  were  the  only  persons  who  could  furnish 
the  requisite  information,  their  absence  at  the  trial  raised  a 
strong  presumption  against  it;  that  animals  had  the  right  to 
wander  upon  the  uninclosed  portions  of  the  railroad  track,  and 
that  if  any  injury  occurred  to  them  from  the  agents  of  the  rail- 
road company,  it  must  be  shown  that  the  injury  happened  with- 
out negligence  on  their  part.  The  defendant  appealed,  and 
renewed  its  motion  for  a  nonsuit,  and  also  moved  for  a  new  trial 
for  errors  in  the  instructions  to  the  jury.  Further  facts  appear 
in  the  opinion. 

Conner,  for  the  appellant. 

Pretssley,  contra. 

By  Court,  Wabdlaw,  J.  Beyond  the  statements  of  the  report^ 
it  appears  to  this  court  that  Uie  meeting-house  where  the  horse 
was  hitched  was  four  or  five  miles  west  of  the  railroad;  that 
the  road  which  the  horse  followed  was  a  public  road;  that  there 
is  on  the  railroad  a  deep  cut  at  the  crossing  of  the  public  road, 
and  for  a  considerable  distance  above  and  below  it,  the  crossing 
being  made  practicable  by  cutting  down,  at  that  point,  the 
banks  on  either  side;  that  the  train  of  cars  which  obstructed 
the  crossing  was  a  freight  train  that  had  early  in  the  evening 
stopped  for  the  night;  and  that  the  passenger  iarain  which  killed 
the  horse  seemed,  so  far  as  could  be  judged  from  the  footprints 
of  the  horse,  to  have  passed  the  turnout  without  slacking  speed, 
and  to  have  overtaken  the  horse  running  briskly. 

The  fence  law,  which  has  prevailed  in  this  state  from  a  time 
soon  after  the  distinction  between  forest  and  cultivated  lands 
was  made  by  the  settlements  of  Europeans,  has  always  required 


Digitized  by  VjOOQIC 


Jan.  1857.1    MuaRAT  v.  South  Cabolina  R  R  Ox         221 

that  cattle  should  be  fenced  out,  and  not  fenced  in:  See  Acta 
1694,  2  Stats.  81;  1827,  6  Stats.  381.  It  is  not,  then,  unlawful 
for  the  owner  of  horses  or  cows  to  permit  them  to  go  at  large,  so 
as  to  roam  upon  all  lands,  of  his  own  or  of  others,  that  are  not 
guarded  by  a  fence  such  as  the  law  prescribes;  and  the  entry  of 
a  horse  or  cow  upon  the  uninclosed  track  of  the  railroad  is  no 
trespass.  The  owner  of  cattle  who  permits  them  to  roam  runs 
the  risk  of  all  damage  which  they  may  accidentally  receive,  and  so 
may  sometimes  be  said  to  be  negligent  of  his  own  interest;  but 
he  is  not  guilty  of  legal  negligence  such  as  embarrass  his  recovery 
from  a  person  who  through  negligence  hurts  the  cattle. 

This  court  perceives  no  negligence,  then,  on  the  part  of  the 
plaintiff  to  be  ascribed  to  the  conduct  of  his  bailee,  who,  after 
attempting  in  vain  to  catch  the  horse  that  had  been  fastened  in 
the  ordinary  way  and  had  escaped,  refrained  from  pursuing  him 
four  miles,  and  allowed  him  to  go  at  large  upon  the  public  road 
that  led  to  his  stable. 

The  court  acquiesces,  too,  in  the  reference  which  the  recorder 
made  to  Danner  v.  SotUh  Carolina  B.  B.  Co.,  4  Bich.  L.  829 
[55  Am.  Dec.  678],  for  the  presumption  which  arises  from  the 
killing  of  the  horse  by  a  train  of  cars,  established  and  unex- 
plained, and  for  the  unfavorable  inference  raised  by  the  absence 
of  all  the  defendant's  agents  who  were  at  the  killing. 

Negligence,  rather  than  accident,  is  shown  by  proof  of  dam- 
age done  by  a  train  when  nothing  more  appears.  The  nature 
of  the  machinery  used,  and  of  the  railway  on  which  it  is  used, 
and  the  risk  which,  from  any  obstruction  encountered,  the  en- 
gineer and  all  the  lives  and  property  under  his  care  necessarily 
incur,  are  not  of  themselves  sufficient  to  rebut  the  presumption 
of  n^ligenoe;  but  these  matters  are  worthy  of  much  attention, 
and  when  strengthened  by  other  sufficient  circumstances,  would 
avail  to  rebut.  Such  other  circumstances  must  usually  come 
from  the  agents  of  the  railroad  company,  who  alone  are  usuaUy 
cognizant  of  them,  and  in  the  absence  of  such  agents,  cannot  be 
established  by  conjecture.  In  this  case  it  appeared  from  the 
plaintiff's  testimony  that  the  killing  of  the  horse  was  done  at 
night.  That  of  itself  is  insufficient  to  show  that  the  killing  was 
accidental.  If  it  had  been  proved  that  the  night  was  foggy; 
that  the  train  was  in  all  respects  properly  equipped  and  man- 
aged; that  the  horse  suddenly  jumped  upon  the  track,  or  stood 
still,  or  was  hidden  from  view  by  a  curve  in  the  road;  or,  in 
general,  that  from  the  time  the  horse  could  first  have  been  seen 
until  he  was  killed  all  proper  means  and  appliances  were  used 
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to  aToid  him,  and  used  in  Tain — a  case  of  accident  would  haTC 
been  made  out. 

But,  beyond  the  ordinary  presumption,  unrebutted,  it  appears 
in  this  case  that  the  public  road  along  which  the  horse  attempted 
to  cross  the  raikoad  was  obstructed  by  the  company's  cars,  and 
that  the  horse  wandered  up  and  down  in  the  cut,  whose  banks 
ho  could  not  climb.  The  obstruction  of  the  public  road  was  a 
wrong  done  by  the  company  which,  under  such  circiunstances, 
would  haye  justly  entitled  the  plaintiff  to  recover,  even  if  the 
killing  by  the  passenger  train  had  been  shown  to  be,  so  far  as 
that  traiu  was  concerned,  wholly  accidental  and  blameless.  The 
thirty-third  section  of  this  company's  charter,  8  Stats.  415,  gives 
to  the  company  the  right  to  run  its  track  along  or  across  a  pub- 
lic road  only  on  condition  that  the  road  shall  not  be  thereby 
obstructed;  therefore  the  banks  of  the  cut  were  sloped  at  the 
crossing.  The  obstruction  of  the  crossing  was  a  nuisance. 
Either  the  turnout  should  have  been  large  enough  for  the  trains 
which  stopped  there  to  have  stood  above  or  below  the  crossing, 
or  else  the  cars  of  a  train  at  rest  should  have  been  detached,  so 
as  to  give  a  free  passage.  This  duty  of  leaving  crossings  unob- 
structed, which  both  common  law  and  statute  require,  must  be 
observed  by  the  company,  unless  it  is  willing  to  take  all  conse- 
quences that  may  ensue  from  its  violation.  There  is  a  further 
duty  of  slacking  speed  iu  passing  a  turnout,  and  still  a  further 
one  of  giving  sufiScient  warning  when  a  crossing  is  approached 
(both  of  which  are  recognized  by  the  custom  of  railroads,  and, 
we  believe,  by  the  regulations  of  this  company,  and  both  of 
which  are  brought  to  mind  in  this  case),  which  must  not  appear 
to  have  been  disregarded  in  any  instance  where  the  company 
undertakes  to  show  that  all  proper  means  were  used  to  avoid 
damage  complained  of. 

The  motion  is  dismissed. 

O'NsALL,  WrrHBBS,  and  Wbetkeb,  JJ«»  ooneuned^ 
Motion  dismissed.  _^^ 

CoMMOH-LAw  Rule  Bbquibino  Cattlb  to  bs  Fenced  in,  and  not  oot, 
WHEBE  IN  Force:  See  Tonawanda  R,  R,  Co,  v.  Mvmgtr^  49  Am.  Deo.  239, 
and  note,  where  the  question  is  considered  at  length;  V%ck»burg  etc  R,  R.  ▼. 
PaUon,  66  Id.  552,  and  note  collecting  other  cases.  The  principal  case  ia 
cited  in  McCall  v.  Chamberlain^  13  Wis.  640,  and  Curry  v.  CJdcago  etc,  R*y, 
43  Id.  6S2,  to  the  point  that  the  reason  that  the  common-law  rule  in  regard 
to  fences  has  not  been  adopted  in  some  of  the  states  is  that  its  strict  enforce- 
ment would  be  productive  of  hardships  where  raising  of  live-stock  forms  ai 
important  feature  of  the  industry  of  the  country. 
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Liability  job  Injubibs  to  Animals  Tbespassinq  ok  Bailwat  Tracks: 
See  ToTuiwanda  R.  R.  Co,  ▼.  Mungtr^  49  Am.  Deo.  239,  and  note  thereto 
fally  discossing  the  questiou;  see  also  Viehbyrg  etc.  R.  R.  t.  PaUon^  66 
Id.  552,  and  note  oolleoting  other  cases. 

How  Fab  Nboliobkcb  is  Pbbsumbd  jbom  Mbbb  Fact  or  Injubt:  See 
ffolbrook  V.  UHca  etc  R.  R.,  64  Am.  Dec  502;  Chicago  A  M.  R.  R,  v. 
Patching  61  Id.  65,  and  notes  thereto.  The  killing  of  cattle  by  a  raibmul 
train  is  prima  fade  eridenoe  of  negligenoe:  Rotf  t.  Raibroad  Co.*  4  S.  C.  62, 
dtiag  the  principal  i 


Mabtin  V.  Maneb. 

110  BiaBABDeoii*s  L4W,  971.] 

Obdbb  Dbawk  on  Pabticulab  Ftjmd,  aiteb  Nonoi  to  Dbawbb,  Oovbti- 
Tum  Eqititablb  Assionmknt,  and  binds  the  fund«  pro  tamto^  in  the 
bands  of  the  drawee. 

DnuMjnox  bt  Cbeditob  vob  Appbopbiatiok  op  Dbbt  and  Absbbit  op 
Dbbtqb  is  all  that  is  necessary  to  oonstitnte  a  legal  transfer  of  the  debt; 
and  neither  the  omissian  nor  neglect  of  the  debtor  to  enter  the  transfer 
in  his  books  could  operate  to  defeat  an  arrangement  dictated  by  his  cred- 
itor and  aiwented  to  by  himself. 

SuaoBsnoH,  filed  hj  the  plaintiff^  an  aitaohing  creditor  of 
Bamnel  Solomons,  against  the  defendant  as  garnishee.  From 
the  report  of  the  presiding  judge,  it  appears  that  Solomons  was 
a  factor  in  the  city  of  SaTannah,  (Georgia,  and  did  the  busi- 
ness of  the  defendant  and  his  mother,  Mrs.  Catharine  Maner, 
whose  business  was  conducted  entirely  through  the  agency 
of  the  defendant.  Solomons  failed  in  business  March  27, 
1854,  and  the  plaintiflF  lodged  his  writ  in  foreign  attach- 
ment March  29, 1854,  in  the  sheriff's  office  for  Beaufort  dis- 
trict, and  a  copy  was  served  on  the  defendant  as  garnishee 
on  March  80,  1854.  On  the  books  of  Solomons,  March  80, 
1854,  there  was  standing  to  the  credit  of  Mrs.  Maner  the  sum  of 
one  thousand  one  hundred  and  seventy-eight  dollars  and  eighty- 
seven  cents,  and  to  the  debit  of  the  defendant  two  thousand 
three  hundred  and  eighty-five  dollars  and  sixteen  cents.  Some- 
time in  January,  1854,  there  was  an  understanding  between  all 
the  parties  that  a  change  should  be  made  in  these  accounts,  and 
about  the  seventh  of  January,  1854,  the  defendant,  as  agent  of 
Mrs.  Maner,  instructed  Solomons  to  transfer  to  his,  the  defend- 
ant's, account  the  amount  which  was  due  to  his  mother,  and  which 
he  had  full  authority  to  do.  The  transfer  was  actually  made  in 
Solomons's  books  on  March  81, 1854,  as  of  date,  however,  the 
tenth  of  March,  1854.     No  special  reason  for  not  making  the 
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transfer  sooner  "was  giTen  by  Solomons^  but  he  testified  that  it 
vnLB  entirely  accidental,  and  that  had  the  defendant  been  an  irre- 
sponsible man ,  he  had  no  doubt  he  would  have  promptly  made  the 
transfer.  There  was  no  controversy  about  the  fact,  and  no  ques- 
tion  OS  to  the  bona  fides  of  the  transaction.  The  defendant  paid 
into  court  the  sum  of  six  hundred  and  sixteen  dollars  and  forty* 
six  cents,  and  was  entitled  to  retain  as  creditor  in  possession,  as 
conceded,  five  hundred  and  sixty-eight  dollars  and  sixty-eight 
cents;  and  the  balance  remaining  in  his  hands  through  a  mistake 
in  calculation  was  agreed  to  be  seventy-one  dollars  and  thirteen 
cents,  though  from  the  figures  given  it  appears  to  have  been 
twenty-one  dollars  and  fifteen  cents.  The  whole  controversy 
was  whether  the  defendant  should  be  charged  with  the  amount 
transferred  from  his  mother's  account  to  his  own,  and  the  case 
was  submitted  to  the  jury  without  argument.  A  verdict  was 
returned  for  the  actor  in  the  suggestion  for  the  sum  of  one 
thousand  three  hundred  and  seventy-nine  dollars  and  forty - 
two  cents,  which  included  this  amount  transferred,  and  interesl^ 
being  a  factor's  account  for  advances  from  March  30, 1854.  Thi 
defendant  appealed,  and  now  moves  for  a  new  trial. 

Fickling,  for  the  motion. 

OiUinghast,  contra. 

By  Court,  Munbo,  J.  In  TaUock  v.  Harris,  8  T.  R.  180, 
BuUer,  J.,  puts  this  case:  ''Suppose  A  owes  B  one  hundred 
pounds,  and  B  owes  C  one  hundred  pounds,  and  it  is  agreed 
between  them  that  A  shall  pay  C  the  one  hundred  pounds.  B's 
debt  is  extinguished,  and  C  may  recover  that  sum  against  A." 
And  in  Israel  v.  Douglas,  1  H.  Black.  239,  A,  being  indebted  to 
B,  and  B  indebted  to  C,  gives  an  order  to  A  to  pay  C  the  sum 
due  to  him  from  A;  the  order  was  accepted  by  A,  and  on  his 
refusal  to  comply  with  the  order,  C  may  maintain  an  action  for 
money  had  and  received  against  him.  Gould,  J.,  said:  *'  The 
case  is  like  that  of  a  man  having  money  due  me  in  his  hands, 
which  I  order  him  to  pay  to  another.  Now,  if  I  pay  money  to 
you  for  another  person,  it  is  money  had  and  received  by  you  to 
his  use.  But  where  is  the  real  and  substantial  difierence, 
whether  I  in  fact  pay  money  to  you  for  a  third  person,  or 
whether  I  give  you  an  order  to  pay  so  much  money,  to  which 
you  expressly  assent?  In  reason  and  sound  law,  it  is  money 
had  and  received  to  the  use  of  such  third  person.  Tf  my  debtor 
tenders  me  money,  which  I  give  back  to  him  and  tell  him  to  pay 
it  to  another,  he  then,  in  point  of  fact,  receives  money  to  the 
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use  of  the  other.  But  is  there  any  difference  between  such  a 
case  and  the  present?"  See  also  Ch.  Cont.  532,  where  the 
whole  doctrine  is  discussed  and  the  authorities  cited. 

Nay,  so  far  hare  courts  of  law  gone  in  maintaining  equitable 
assignments  that  they  have  held,  when  an  order  is  drawn  on  a 
particular  fund,  that,  after  notice  to  the  drawee,  it  binds  the 
fund  in  his  hands:  Bobbins  t.  Bunscome,  8  Me.  456;  MandeviUe 
V.  Welch,  5  Wheat.  277. 

Let  us  apply  the  principle  to  the  case  in  hand.  As  the  de* 
fendant's  agency  has  not  been  controverted,  suppose  that,  in- 
stead of  directing  the  amount  which  was  due  to  his  principal  by 
Solomons  to  be  transferred  to  his  own  credit,  he  had  drawn  the 
fund  out  of  Solomons's  hands  and  paid  it  back  to  him  in  part 
payment  of  his  own  debt.  As  the  authorized  agent  of  his 
mother,  it  was  entirely  competent  for  him  to  hare  done  so;  and 
where,  it  may  be  asked,  is  the  difference  between  his  receiving 
the  money  himself  and  paying  it  back  to  his  creditor,  and  direct- 
ing its  appropriation  by  the  debtor  of  his  principal  either  to  the 
payment  of  his  own  debt  or  to  any  other  purpose  ? 

All  that  was  necessaiy  to  constitute  a  legal  transfer  of  the 
debt  was  the  direction  for  its  appropriation  by  the  creditor,  and 
the  assent  of  the  debtor;  the  moment  the  latter  assented  to  it 
the  transfer  was  complete,  and  neither  the  omission  nor  neglect 
of  the  debtor  to  enter  the  transfer  in  his  books  could  operate 
to  defeat  an  arrangement  that  had  been  dictated  by  the  cieditor 
and  assented  to  by  himself. 

It  is  beyond  all  controTersy,  then,  that  by  the  operation  of  the, 
agreement  between  Solomons  and  the  defendant,  acting  as  the 
lawfully  constituted  agent  of  his  mother,  the  interest  of  the  latter 
in  the  fund  in  question  was  extinguished,  and  became  completely 
Tested  in  the  defendant;  and  it  was  quite  immaterial,  so  far  as 
concerned  the  yalidiiy  of  the  transfer,  whether  a  formal  entering 
of  the  transaction  had  ever  been  made  in  the  books  of  Solomons 
or  not. 

The  plaintiff  is,  therefore  directed  to  enter  a  remiUUur  on  the 
record  for  so  much  as  the  verdict  exceeds  seventy-one  dollars 
and  thirteen  cents,  the  amount  admitted  to  be  due  by  the  de- 
fendant; and  on  this  being  done,  the  motion  is  dismissed;  but  if 
he  should  neglect  or  refuse  to  enter  such  remittitur  on  or  before 
the  first  day  of  March  next,  then  the  motion  is  granted. 

(yNzALL,  WiBDLiLW,  WrrHSBS,  and  WmrNEs,  JJ.,  concurred. 

Motion  granted. 
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E^cjiTABLi  Absiohmxht  OF  Pabt  OP  Fmo)  MAT  Bs  Madx  bt  Obdkb  on 
A!fD  NoTioi  to  Holdkb  OF  FuND»  and  will  be  valid  pro  tafiA>  withoat  formal 
acceptance  by  him:  See  note  to  Field  t.  Mayor  etc  qfNew  York,  57  Am.  Deo. 
Ul;  ree  also  NeamUh  t.  Drmm^  42  Id.  260,  and  note  oolleoting  otiier  oaaet 
in  thill 


Gabmiqhabl  t;.  Buok. 

[10  Biobabmom'b  Law,  SSX] 
Tmm  TO  PiBSONAL  PROPKRTT   GANV OT  BB  AOQITIBBD  VBOM  OHB  WBO  HAS 

HnmiT.y  No  Title,  in  general,  except  by  a  bona  fdt  aale  in  market 
orert,  and  no  market  overt  exists  in  South  Carolina. 

Sfbcial  Agent  can  Bind  Principal  only  to  Extent  or  Authobitt  Con- 
lEBBED  BT  PRINCIPAL;  bat  the  principal  is  bound  by  the  acts  of  his 
agent,  authority  to  do  which  he  holds  him  out  to  the  world  to  possess, 
although  he  may  have  given  him  more  limited  private  instructions,  un- 
known to  the  persons  dealing  with  him. 

Bona  Fide  Pubchaseb,  without  Notice,  op  PbbsoKal  Pbopxktt.  prom 
Agent  will  be  Protected,  where,  although  the  agent  is  intrusted 
with  possession  for  a  special  purpose,  the  principal  has  by  his  act  or  con- 
duct allowed  the  agent  to  appear  to  the  world  as  the  true  owner. 

Tboyeb.  The  plaintiff  employed  one  Huggins  to  conduct  a 
raft  of  timber  down  the  Little  Pee  Dee  river  to  Georgetown,  and 
there  deliver  it  to  a  factor  at  that  place.  Huggins  employed 
his  brother  to  assist  him,  but  instead  of  taking  the  raft  to 
Georgetown ,  he  stopped  at  one  of  the  defendant's  timber  depots 
on  the  river,  and  there  sold  it  to  an  agent  of  the  defendant,  rep- 
resenting to  him  that  he  was  the  owner.  The  presiding  judge 
referred  the  jury  for  the  law  of  the  case  to  PoweU  v.  BtLck,  4 
Strobh.  L.  427,  and  the  jury  found  for  the  plaintiff.  The  de- 
fendant appealed,  and  moved  the  court  for  a  new  triaL 

Harlee,  for  the  appellant. 
SimorUon^  corUra. 

By  Ck>urt,  Wabdlaw,  J.  In  the  case  of  Powdi  v.  Buch^  4 
Strobh.  L.  427,  the  defendant  was  made  to  answer  to  the  true 
owner  for  a  raft  of  timber,  which  he  had  purchased  from  a  car^ 
rier  under  circumstances  very  similar  to  those  which  exist  in 
this  case.  But  it  will  be  observed  that  there  a  verdict  had  been 
found  for  the  plaintiff,  under  instructions  which  submitted  to 
the  jury  questions  of  imputed  fraud;  and  we  cannot  suppose 
that  the  case  was  understood  by  the  court  to  settle  that,  in  all 
cases  of  sale  by  a  raftsman,  there  should  be  accountability  from 
the  purchaser  to  the  true  owner  without  consideration  of  special 
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circumstances,  although  there  is  much  in  the  opinion  to  favor 
such  a  supposition.  If  special  circumstances,  to  be  weighed  by 
a  juiy,  may  modify  the  general  rule,  then  the  case  before  us 
must  be  tried  again,  for  all  special  circumstances  were  excluded 
from  yiew  by  the  application  of  a  rule  which  was  taken  to  be 
inflexible. 

The  general  rule  of  the  common  law  unquestionably  is,  that 
a  title  to  personal  property  cannot  be  acquired  from  a  person 
who  has  himself  no  title  to  it,  except  only  by  a  bona  fide  sale  in 
market  overt.  In  all  cases  of  sale  not  in  market  overt  (and  we 
have  no  market  overt  in  this  state),  the  rightful  owner,  having 
committed  no  fault,  may  recover  the  goods  sold  or  their  value 
from  an  innocent  purchaser.  In  like  manner,  the  general  rule  is 
that  a  special  agent  can  bind  his  principal  only  to  the  extent  of 
the  authpriiy  conferred  by  the  principal;  but  in  relation  to 
agency,  this  rule  is  modified  by  a  ''  principle  which  pervades  all 
cases  of  agency,  whether  it  be  a  general  or  a  special  agency,  to 
act.  The  principal  is  bound  by  all  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  holds  him  out  to  the  world  to 
possess,  although  he  may  have  given  him  more  limited  private 
instructions,  unknown  to  the  persons  dealing  with  him;  and 
this  is  founded  on  the  doctrine  that  where  one  of  two  persons 
must  suffer  by  the  act  of  a  third  person,  he  who  has  held  that 
person  out  as  worthy  of  trust  and  confidence,  and  having  au- 
thority in  the  matter,  shall  be  bound  by  it: "  Story  on  Agency, 
sec.  127. 

This  doctrine  applies  with  equal  force  to  protect  third  per- 
sons, where  a  principal  has  clothed  his  agent,  general  or  special, 
with  all  the  external  indicia  of  property,  and  third  persons  have 
dealt  with  the  agent,  supposing  him  to  be  the  sole  principal, 
without  any  knowledge  that  the  property  involved  belonged  to 
another  person:  Story  on  Agency,  sees.  98,  227,  443.  Mr. 
Justice  Buller  said,  in  FUzherbert  v.  Mather,  1  T.  B.  16:  "  It  is 
the  common  question  evety  day  at  Guildhall,  where  one  of  two 
innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a 
third,  which  of  the  two  gave  credit.'' 

Our  court  has  frequently  applied  this  doctrine  in  behalf  of 
creditors  who  have  extended  credit  upon  faith  of  the  ordinary 
indicia  of  ownership,  accompanying  personal  property  held  by 
one  to  whom  the  real  owner  has  committed  the  possession  in 
such  way  as  to  enable  him  to  impose  upon  strangers  ignorant 
of  the  true  title:  Archer  v.  McFaU,  Bice  L.  77;  Ford  v.  Aihen,  1 
Strobh.  L.  90;  S.  0..  4  Bich.  L.  183;  Burgess  v.  Chandler,  Id« 
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175.  These  were  all  cases  of  possession  acquired  by  a  son-in- 
law  from  a  father-in-law,  but  thej  were  instances  of  the  appli- 
cation of  the  general  principles  we  have  mentioned;  for  in 
neither  of  them  was  there  in  fact  a  gift,  although  the  appear- 
ance of  one  had  imposed  upon  creditors.  Innocent  purchasers 
are  not  entitled  to  less  faTor,  and  are  not  less  favored  by  the 
law,  than  creditors. 

There  is  no  disposition  to  trespass  upon  the  domain  of  equity 
courts  by  taking  cognizance  of  a  plea  of  purchaser  for  yaluable 
consideration  without  notice,  and  making  that  plea  at  law  avail- 
able against  a  legal  title  when  it  would  not  be  so  held  in  equity; 
but  we  only  apply  an  acknowledged  principle,  which  is  so 
deeply  founded  in  justice  as  to  have  become  a  maxim,  and  which 
is  indispensable  to  the  security  of  many  ordinary  transactions: 
Boot  V.  French,  13  Wend.  571  [28  Am.  Dec.  482].  *'  Courts  of 
law,"  says  Mr.  Story  in  his  treatise  on  agency,  sec.  91,  '^  also, 
as  far  as  they  may,  in  regard  to  personal  property,  where  no 
technical  formalities  are  necessary  to  a  transfer,  now  act  upon 
the  same  enlightened  principles  of  justice.  Thus  where  a  man 
without  objection  suffered  his  own  goods  to  be  sold  by  an  officer 
at  public  auction  to  satisfy  an  execution  against  a  third  person, 
in  whose  possession  they  were  at  the  time,  it  was  held,  in  favor 
of  the  purchaser  at  the  sale,  that  his  conduct  might  well  au- 
thorize the  conclusion  that  he  had  assented  to  the  sale,  or  had 
ceased  to  be  the  owner: "  Pickard  v.  Sears,  6  Ad.  &  El.  474. 
The  court  there  thought  that  it  should  have  been  left  to  the 
juiy  to  say  whether  the  plaintiff  had  not  ceased  to  be  the  owner, 
Lord  Denman  saying:  "  The  rule  of  law  is  clear  that  where  one 
by  his  words  or  conduct  willfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  This  looks  like  bringing 
only  intentional  impositions  under  the  rule,  but  our  cases  in 
relation  to  creditors,  before  cited,  have  expressly  ruled  that  it 
is  immaterial  whether  the  deceitful  appearance  was  held  out  by 
the  true  owner  designedly  or  unintentionally.  That  the  creditor 
or  purchaser  was  actually  deceived  is  not  of  itself  sufficient; 
there  must  have  been  on  the  part  of  the  true  owner  some  act  or 
conduct  calculated  to  lead  to  deception,  but  that  act  or  conduct 
may  be  only  negligence,  and  not  fraud— only  imprudence,  and 
not  evil  design. 

The  question  between  two  persons  entitled  to  equal  favor^ 
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of  whom  one  must  suffer,  is,  Who  gave  to  the  faithless  agent 
that  credit  which  enabled  him  to  effect  an  imposition  ?  If  the 
tine  owner  did  so,  then  the  fraud  or  folly  of  his  agent  would 
become  his  fraud,  if  he  should  shift  the  burden  of  loss  from 
himself  to  an  innocent  purchaser. 

Now,  in  the  case  which  is  before  us,  the  plaintiff,  true  owner 
of  the  timber,  is  prima  facie  entitled  to  recover  the  value  of  it 
from  the  defendant,  who  purchased  from  Huggins,  the  rafts- 
man; but  the  plaintiff's  right  is  not  so  conclusiye  that  it  may 
not  be  rebutted.  If  it  should  appear  that  the  defendant  or  his 
agent  knew  that  Huggins  was  only  an  agent,  then  the  defend- 
ant will  be  bound  to  abide  the  consequences  of  the  agent's  hav^ 
ing  exceeded  his  authoriiy,  unless  he  can  show  that  the  true 
owner  held  Huggins  out  to  the  world  as  one  having  authority  to 
sell  the  raft.  If  it  should  appear  that  neither  the  defendant  nor 
his  agent  knew  that  Huggins  was  an  agent,  but  that  they  dealt 
with  him  supposing  him  to  be  the  true  owner,  then  it  will  be 
necessary  for  the  defendant  to  go  further,  and  show  some  act  or 
conduct  of  the  plaintiff  which  led  to  the  defendant's  loss;  as, 
that  the  plaintiff  put  Huggins  into  possession  of  the  raft,  with 
the  usual  indicia  of  ownership,  so  as  to  enable  him  to  hold 
out  appearances  which  would  have  misled  a  prudent  purchaser. 
Whether  the  possession  of  such  a  raft  by  two  white  men,  who 
said  that  they  had  cut  the  timber  and  owned  it,  was  sufficient 
evidence  of  ownership,  the  juiy  will  consider,  with  reference  to 
evidence  that  may  be  given  of  the  usual  course  of  the  business 
of  cutting,  rafting,  and  selling  timber  on  the  Pee  Dee. 

It  will  not  do  to  say  that  if  the  jury  should  regard  Huggins 
as  entitled  to  sell,  then  no  owner  of  timber  can  trust  it  to  a  car* 
rier  without  incurring  the  risk  of  loss.  One  obvious  answer  is. 
Let  the  owner  employ  an  honest  or  a  responsible  carrier;  and 
another  is,  Let  him  take  care  to  show  by  some  suitable  means 
that  the  carrier  is  neither  the  owner  nor  an  agent  to  sell. 

Nor  will  it  do  to  imagine  cases  in  which  the  doctrine  that  may 
protect  the  purchaser  in  this  case  may  be  carried  to  an  alarming 
extent  in  derogation  of  the  rights  of  true  owners;  as,  for  in- 
stance, cases  of  negroes  hired  for  a  year,  of  horses  hired  from 
livery-stables,  and  of  articles  lent.  As  to  negroes,  mere 
possession  is,  upon  safe  grounds  of  distinction,  held  to  be 
ordinarily  much  feebler  evidence  of  ownership  than  it  is  of  other 
chattels:  Maples  v.  Maples^  Bice  Eq.  800;  and  as  to  horses  and 
other  articles  hired  or  lent,  surrounding  circumstances  will  de- 
termine between  the  true  ownar  and  an  innocent  porohaaer 
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which  has  hj  any  unfaimess  or  imprudence  brought  upon  him- 
self loss;  and  if  both  are  equally  free  from  all  fault,  the  ultimate 
question  will  be,  Who  gave  credit  to  the  actual  wrong-doer? 
Even  where  the  third  person  who  did  the  wrong  was  known  to 
be  only  an  agent,  it  is  ''a  general  rule  when  a  commodity  is 
sent  in  such  a  way,  and  to  such  a  place,  as  to  exhibit  an  appar- 
ent purpose  of  sale,  the  principal  will  be  boimd,  and  the  pur- 
chaser will  be  safe,  although  the  agent  may  have  acted  wrong- 
fully, and  against  his  orders  or  duty,  if  the  purchaser  has  no 
knowledge  thereof:"  Story  on  Agency,  sees.  94,  73,  note;  Pick- 
ering V.  BiLsh,  15  East,  43.  Stronger  is  the  case,  where  the  com- 
modity is  sent  as  above,  and  the  person  in  possession  is  so  held 
out  as  to  appear  the  true  owner. 

Without  intending,  then,  to  indicate  any  opinion,  and  really 
without  having  formed  any,  on  the  questions  which,  as  wa  have 
said,  should  have  been  submitted  to  the  jury,  we  direct  a  new 
trial. 

Motion  granted. 

WmTNEB  and  Munbo,  JJ.,  concurred. 
CNkall,  J.,  dissented.        

PuBOHASXB  or  Pbrsokal  Propebtt  Takes  No  Bbttkb  Titlb  thak  uis 
Vendor  had,  ma  a  general  rale:  WiUiaim$  ▼.  MeHe,  25  Am.  Deo.  604,  and 
aote;  SaUua  t.  Everett,  32  Id.  541,'  and  note;  AfcMahon  v.  Sloan,  51  Id.  601; 
Agnew  v.  Johtuon,  62  Id.  303;  and  see  Rogen  v.  ^Ttcte,  54  Id.  300.  In  case 
of  conditional  sales,  see  Sargent  t.  Metccdf,  66  Id.  368;  Burbank  v.  Crooher, 
Id.  470,  and  notes  thereto.  Warranty  of  title,  when  implied:  See  ScoU  ▼. 
Hix,  62  Id.  458,  and  note  considering  the  question;  Lang  v.  HieJanffiotUnn, 
64  Id.  118. 

Mabket  Overt  does  not  Exist  in  America:  Note  to  W%U%oan»  v.  Merle, 
25  Am.  Dec.  609;  WoHhy  v.  Johnwtt,  52  Id.  399;  Rogere  ▼.  HtAe,  54  Id.  300. 

PUBOHASEB  WHEN  OBTAINS  GoOD  TiTLE,   NOT  WITHSTANDING  TbUB  OwN- 

er's  Claim:  See  the  question  fully  discassed  in  the  note  to  WtUUaans  v. 
Merle,  25  Am.  Dec  605;  note  to  SaUua  v.  Everett,  32  Id.  554;  Hqffman  v. 
Noble,  39  Id.  711,  and  note;  McMahon  t.  Sloan,  51  Id.  601;  JemUnge  v.  Oage, 
56  Id.  476;  and  see  particularly  when  a  bona  fide  purchaser  from  an  agent 
intrusted  with  possession  of  the  goods  by  the  owner  is  protected:  Note  to 
WiUiame  v.  Merle,  25  Id.  615;  and  see  the  principal  case  cited  on  this  point 
in  ReynMe  v.  White,  13  S.  U  14. 

Principal  when  Bound  by  Acts  ov  Special  Aqent:  See  Pwrdejf  /. 
Morrimm,  63  Am.  Deo.  424,  and  note  collectiiig  prior  oases;  also  StoMaek  ▼• 
Bead,  62  Id.  648. 
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Kyle  t;.  Laubens  Railroad  Gompant. 

[10  BiOBASDflON*!  Law,  882.] 

Cabbisb  is  Liable  for  Loss  Oooukrino  beyond  his  Terminus,  upon 
CoNNBOTiNO  Line,  when  he  receives  goods  and  receipts  for  them,  "  to  be 
delivered  on  presentation  of  the  receipt "  at  a  specified  point  beyond  his 
limits  of  trade  as  a  carrier;  and  delivery  to  a  connecting  line  does  not 
free  him  from  obligation  to  deliver  them  at  the  specified  place. 

Intkrbbt  on  Net  Value  ov  Ootton  Lost  bt  Carrier  must  be  Allowed 
from  the  date  of  notice  of  loss  and  demand  of  payment  of  the  carrier. 

CATtitnpt  13  NOT  Entitled  to  Factor's  Ck>MMissioNSAS  Abatebient  of 
Damages,  where  cotton  consigned  to  the  factor  at  a  partioolar  place  is  lost 
by  the  carrier  on  the  road. 

Damages  for  loss  of  cotton  by  the  defendant.  Three  suits  upon 
like  facts  against  the  defendant  were  tried  and  decided  together. 
The  undertaking  of  the  defendant  in  the  receipts  given  by  it  for 
the  cotton  shipped  by  the  plaintiffs  was  that  it "  should  be  deliy- 
ered  on  presentation  of  the  receipts  at  Charleston."  The  defend- 
ant's road  did  not  extend  beyond  Newbeny ,  but  the  cars  contain- 
ing the  cotton  were  transferred  at  the  end  of  the  defendant's  road 
to  the  Greenville  and  Columbia  Bailroad  Company,  and  were 
taken  on  to  Charleston,  but  the  cotton  was  lost  after  deliveiy  to 
the  latter  company.  Both  companies  had  offices  and  collected 
their  freight  in  Charleston,  each  company  having  its  respective 
freight.  The  jury  was  directed  that  the  deliveiy  of  the  cotton 
to  the  Greenville  and  Columbia  Bailroad  Company  did  not  dis- 
charge the  defendant,  and  that  the  consideration  of  freight  on 
the  defendant's  road  was  enough  to  prevent  the  contract  from 
being  considered  niLdunt  padu/m,  and  that  from  the  value  of  the 
cotton  in  Charleston  was  to  be  deducted  the  entire  freight  from 
Laurens,  the  point  of  shipment,  to  Charleston,  and  no  deduc- 
tion should  be  made  for  factor's  commissions  on  the  sale,  the 
goods  being  consigned  to  a  factor  for  sale,  and  that  interest 
from  the  time  of  notice  of  the  loss  given  to  and  payment  de- 
manded from  the  defendant  should  be  allowed  the  plaintiffs. 
The  verdicts  being  for  the  plaintiffs,  the  defendant  appealed,  and 
now  moves  for  a  new  trial.  The  other  facts  are  stated  in  the 
opinion. 

SuUivan,  for  the  appellant. 

Simpson,  contra. 

By  Court,  (yNsAix,  J.  The  three  first  grounds  really  make 
the  same  question.  Was  the  defendant  liable  for  the  cotton  lost 
ftfteritreached  the  Greenville  and  Columbia  railroad,  and  before  it 
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reached  its  destination,  Charleston  ?  That  the  Laurens  Bailroad 
Company  was  liable  is,  I  think,  plain  from  the  receipts,  whereby 
it  plainly  undertook  for  the  deliveiy  of  the  cotton  in  Charles- 
ton. The  cases  were  in  this  respect  like  the  case  of  lApfotd  y. 
Charlotte  and  South  Carolina  E.  B.  Co. ,  7  Rich.  L.  409.  In  that 
case  the  company  undertook  for  the  delivery  of  the  cotton  in 
Charleston;  and  was  only  saved  from  liability  for  a  loss,  arising 
from  the  delay  in  reaching  Charleston,  by  showing  that  the 
South  Carolina  railroad  was  broken  up  by  a  freshet,  ih^  act 
of  God. 

The  case  of  Muschamp  y.  Lancaster  etc.  B,  B.  Co.,  2  Railw.  Cas. 
607,  states,  I  think,  the  true  rule.  There  a  box  was  delivered 
to  the  company,  directed  to  a  place  beyond  the  terminus  of  the 
company's  railway;  and  it  was  held  by  Rolfe,  B.,  to  be  liable 
for  a  loss,  although  the  box  reached  Preston,  the  terminus,  and 
there  another  took  it  up  to  transport  it  to  its  destination. 

The  rule  was  laid  down  in  that  case,  by  Rolfe,  that  where  a 
carrier  takes  a  parcel  directed  to  a  particular  place,  and  does 
not  by  particular  agreement  limit  his  responsibility  to  a  part,  it 
is  prima  facie  evidence  of  an  undertaking  to  carry  to  the  place, 
though  beyond  the  limits  of  his  trade  as  a  carrier;  and  there- 
fore, that  he  is  liable  for  a  loss  occurring  even  beyond  his  limit. 
This  ruling  was  approved  on  appeal  by  Lord  Abinger,  C.  B., 
Gumey  and  Rolfe,  barons. 

The  same  principle  is  recognized  by  the  cases  cited  by  the  de- 
fendant in  the  brief.  Indeed,  the  supreme  court  of  New  Tork, 
by  Nelson,  C.  J.,  in  the  case  of  St.  John  v.  Van  Santvoord,  26 
Wend.  660,  held  that  the  carrier  was  liable  for  a  box  directed 
to  J.  Petrie,  Little  Falls,  Herkimer,  and  which  the  defendants 
received  to  be  transported,  on  their  tow-boats  on  the  Hudson, 
which  only  ran  to  Albany,  and  the  box  reached  Albany  safely, 
but  was  lost  beyond.  The  chief  justice  said  perhaps  a  usage  of 
trade  might  limit  their  resx>onsibility.  The  case  was  carried  to 
the  court  of  errors,  and  it  was  there  held  that  it  was  shown 
that  the  usage  of  trade  was  to  deliver  at  Albany  to  the  canal 
line  to  transport  to  the  place  of  destination,  and  this  limited 
the  liability  of  the  defendants  to  their  terminus. 

The  same  ruling  is  repeated  in  Farmers'  and  Mechanics'  Bank 
V.  Champlain  T.  Co.,  18  Vt.  140.  It  would  be  enough  to  say, 
Concede  all  which  those  cases  ruled,  and  still  the  defendant  can- 
not be  helped;  for  no  usage  of  trade  was  proved  that  the  Laurens 
Railroad  Company  should  deliver  to  the  Oreenville  and  Colum- 
bia Railroad  Company  at  Newberry.    It  was  true,  the  freight 
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list  was  there  turned  over,  but  the  cotton  went  on  in  the  Lau- 
rens railroad  cars  without  bulk  being  broken.  This  looked  more 
like  the  GhreeuTille  and  Columbia  Bailroad  Company  stood  in  the 
character  of  employee  to  the  Laurens  Bailroad  Company  than 
as  liable  to  the  consignor.  But  in  all  the  cases  decided  in 
New  York,  Vermont,  and  Connecticut,  there  was  a  mere  direc- 
tion of  the  parcel  to  a  point  beyond  the  carrier's  trade.  Here 
the  carrier  especially  undertakes,  on  the  presentation  of  the 
receipts  giyen  for  the  cotton,  that  it  should  be  deliyered  in 
Charleston.  This,  it  seems  to  me,  ends  all  pretense  which  might 
arise  under  an  implied  undertaking  from  a  mere  direction.  As 
to  the  notion  of  nudum  pactum,  the  report  sufficiently  answers  it. 

Two  questions  arise  out  of  the  fourth  ground:  1.  Was  the 
company  liable  for  interest  on  the  net  value  of  the  cotton?  2. 
Was  the  company  entitled  to  deduct  commissions  on  the  value 
of  the  cotton,  as  if  sold? 

Literest  was,  I  think,  properly  allowed.  The  cotton  lost  was 
a  cash  article  at  the  place  of  delivery;  its  value  was  estimated 
on  a  cash  sale,  so  that  the  plaintiffs'  loss  was,  respectively,  as 
of  so  much  cash;  hence  interest  must  be  charged  against  the 
carrier  by  whom  the  loss  was  occasioned.  I  regard  a  carrier  in 
the  light  of  an  insurer  against  everything  except  the  act  of  God 
and  the  enemies  of  the  countiy.  In  2  Phillips  on  Ins.  760, 751, 
we  are  told  the  practice  is  to  allow  interest  against  the  insurers 
on  the  loss  from  the  time  of  abandonment,  or  perhaps,  more 
properly  speaking,  from  notice  of  the  abandonment,  and  demand 
of  payment,  or  after  the  expiration  limited  by  the  policy  for  pay- 
ment to  be  made.  The  interest  here  was  computed  from  the 
time  of  demand  of  payment. 

The  answer  to  the  second  question  cannot,  I  think,  be  well 
doubted  after  it  is  properly  considered.  The  carrier  in  ordinary 
cases  has  no  right  to  commissions.  If,  as  in  the  case  of  Bridge 
V.  AusHn,  4  Mass.  115,  he  undertook  to  transport  and  sell,  and 
for  so  doing,  then,  he  was  to  have  five  per  cent  commissions,  it 
may  well  be  in  the  case  of  a  loss  he  would  have  the  right  to 
deduct  the  commissions;  for  they  were  a  part  of  his  compen- 
sation for  his  service  touching  the  article  lost.  But  in  these 
cases  the  carrier  had  nothing  to  do  but  to  deliver  in  Charleston. 
If  a  factor  might  there  have  solw,  it  was  a  matter  in  which  the 
lAurens  Bailroad  Company  had  no  interest  whatever. 

To  illustrate  the  matter  still  further,  suppose  the  cotton  had 
reached  the  Charleston  depot,  and  the  carrier  had  refused  to 
deliver,  and  trover  had  been  brought,  what  would  have  been  the 
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plaintifb'  damages?  The  yalue  of  the  article,  deducting  the 
freight,  and  adding  interest  on  the  net  value.  In  such  a  case, 
commissions  could  not  have  been  talked  about.  How,  in  any 
case,  can  any  deduction  be  made  for  that  which  was  i^  be  sub- 
sequent to  tihie  carrier's  discharge  of  liability,  by  delivering  the 
parcel  ?  The  authorities  are,  I  think,  clear  against  such  allow- 
ance. Sedgwick  on  Damages,  c.  13,  p.  369,  tells  us  that  the  rule 
whereby  the  damages  are  fixed  is  a  rule  of  law.  At  pages  370, 
371,  he  tells  us  the  rule  as  to  carriers  is  the  value  of  the  article 
lost,  or  not  delivered  at  the  place  of  destination,  deducting  his 
freight.  The  same  is  substantially  the  ruling  in  OiUvngham  y. 
Demsey,  12  Serg.  &  B.  183. 
The  motions  are  dismissed. 

WmniEBy  Glovxb,  and  MnHBo,  JJ.,  concuned. 

Motions  dismissed. 

Common  Cabkieb's  LiABiLiXT  roa  Loss  or  Goods  bktond  TnuoiiiTS, 
UPON  CoNNRcnNQ  LiNB:  See  note  to  Fitchburg  etc.  R.  R,  v.  Hcrnna^  66  Am. 
Dea  430,  and  other  cases  in  this  series  there  collected.  The  principal  case  is 
cited  in  Wheder  v.  San  Frandgco  tie.  R.  R.,  31  GaL  63,  to  the  point  that  the 
receipt  of  goods  destined  beyond  the  terminns  of  the  particular  railroad,  and 
accepting  the  carriage  through,  and  giving  a  through  ticket  or  check,  imports 
an  undertaking  to  carry  through,  and  that  such  contract  is  binding  on  the 
company. 


Bank  v.  Enotis. 

[10  BXOHAHDflOir'l  L4W,  54S.] 

Statutb  of  Ldctations  dobs  not  Commbnob  to  Bun  dt  Favoa  of 
QoABANTOB  ITFON  CoNTiNUiNO  QuARANTT  uutU  there  is  a  default  in 
payment  by  the  principal,  and  a  full  and  complete  cause  of  action  has 
accrued  against  the  guarantor. 

QUARANTOB  UPON  CONTINUING  QUABANTT  18  NOT  EnTTTLBD  TO  KOTIOB  OF 

Dbfault  in  payment  by  principal,  where  he  is  not  prejudiced  by  the 
want  of  it;  he  stands  upon  the  same  footing  as  any  other  surety,  and  his 
liability  is  not  determined  upon  the  principles  applicable  to  negotiable 
instruments. 
Intbrbst  should  bb  Allowbd  on  Sum  Quarantebd  fbom  Timb  of  De- 
fault nr  ns  Patmbnt,  notwithstanding  the  suit  be  against  the  guar- 
antor only. 

Assumpsit  upon  a  written  guaranty  by  the  defendant  with 
three  others,  which  guaranty  was  accepted  October  28, 1847, 
and  guaranteed  the  payment  of  all  drafts  or  notes  made  or  to 
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be  made  by  GloTers  &  Davis,  and  by  its  terms  declared  to  be  a 
continuing  guaranty,  to  be  revoked  only  by  written  notice,  with 
liability  thereunder  limited  to  five  thousand  dollars.  Glovers 
&  Davis  defaulted  in  the  payment  of  more  than  five  thousand 
dollars,  so  guaranteed,  on  October  1, 1852.  The  writ  was  lodged 
February  9, 1854,  and  the  statute  of  limitations  was  pleaded, 
the  declaration  setting  out  the  guaranty,  but  alleging  no  new 
promise.  The  court  below  overruled  the  plea  of  the  statute  of 
limitations,  and  instructed  the  jury  that  in  finding  for  the  plain- 
tifis,  interest  on  the  sum  should  be  allowed  from  the  time  of  de- 
fault of  Glovers  &  Davis,  October  1, 1852.  The  verdict  was  for 
the  plaintiffs  for  five  thousand  dollars,  and  interest  according  to 
the  instructions  of  the  court.  The  defendant  appealed,  and  re- 
newed his  motion  for  a  nonsuit,  and  also  moved  for  a  new  trial. 
The  other  facts  are  stated  in  the  opinion. 

BamkeU^  for  the  appellant. 

Hayne^  contra. 

By  Court,  Mmnto,  J.  The  ground  for  a  nonsuit  is  that  the 
plaintifib'  cause  of  action  was  barred  by  the  statute  of  limita- 
tions. 

To  determine  this,  it  is  necessary  iio  look:  1.  To  the  charactei 
of  the  instrument  sued  on;  2.  To  the  time  when  the  plaintifis' 
cause  of  action  accrued. 

The  instrument  sued  on  is  declared  upon  its  face  to  be  a  con- 
tinuing guaranty,  and  that  it  is  to  remain  of  force  tiU  revoked 
by  written  notice  to  the  president  or  cashier  of  said  bank. 

It  appears  from  the  circuit  report  that  the  guaranty  was  ac- 
cepted by  the  plaintiffs  on  the  twenty-eighth  of  October,  1847, 
from  which  time,  and  upon  the  faith  of  which.  Glovers  & 
Davis  procured  from  the  plaintiffis  extensive  accommodations; 
all  of  which  apx>ear8  to  have  been  promptiy  met  by  them  up  to 
the  period  of  their  failure  in  1852,  when  they  failed  to  pay 
the  notes,  which  the  plaintiffifi  are  now  seeking  to  recover  under 
the  defendant's  guaranty.  Chitty,  in  his  treatise  on  contracts, 
p.  435,  defines  a  contract  of  guaranty  to  be  *'a  collateral  en- 
gagement to  answer  for  the  debt,  de&tdt,  or  miscarriage  of 
another,  as  distinguished  from  an  original  agreement  for  the 
party's  own  act.  It  is  therefore  of  the  essence  of  this  contract 
that  there  must  be  some  one  liable  as  principal,  and  accordingly, 
when  one  party  agrees  to  become  resx>onsible  for  another,  the 
former  incurs  no  obligation  as  surety  if  no  valid  claim  ever 
ariaee  against  the  principal;  whilst  on  the  other  hand,  the  lia> 
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bilitj  of  the  soreiy  upon  the  claim,  which  is  good  as  against  the 
principal,  ceases  so  soon  as  such  claim  is  extinguished." 

It  is  argued  that  the  statute  of  limitations  commenced  to  run 
from  the  time  the  guaranty  was  accepted  by  the  plaintiffs. 

But  it  is  obvious  that  such  a  position  can  only  be  sustained 
by  confounding  the  collateral  undertaking  of  a  surety  for  the 
debt,  or  default  of  his  principal,  with  an  original  imdertak- 
ing  for  his  own  act;  for  until  the  plaintifis  were  damnified  by 
Glovers  &  Davis's  failure  to  meet  their  engagements  at  maturity, 
it  is  clear  that  the  plaintifOs  had  no  right  of  action,  even  as  against 
the  principals,  much  less  against  the  defendant  as  their  surety — 
so  that  in  no  point  of  view  can  the  defense  of  the  statute  be  sus- 
tained; for  no  principle  is  better  established  than  this:  that  the 
statute  of  limitations  does  not  begin  to  operate  from  the  time 
when  a  contract  is  actually  made,  unless  a  full  and  complete 
cause  of  action  instantly  accrue  thereon;  and  again:  **  In  case 
of  a  contract  of  indemnity,  the  statute  does  not  apply  until  the 
lapse  of  four  years  from  the  actual  damnification.'' 

The  ground  for  a  new  trial  charges  error  in  instructing  the 
jury  that  the  bank  was  not  bound  to  notify  the  defendant  of 
the  default  in  payment  by  Glovers  &  Davis. 

The  position  here  assumed  is,  that  the  want  of  notice  of  de- 
fault in  payment  by  the  principal  is  a  virtual  abandonment  of 
recourse  against  the  surety,  ux>on  the  principle  applicable  to 
negotiable  instruments. 

But  it  is  clear  that  the  analogy  does  not  hold  good,  for  in  no 
sense  of  the  term  is  a  guaranty  such  as  the  one  in  question  a 
negotiable  instrument;  on  the  contrary,  the  legal  relation  that 
is  created  between  the  principal  and  the  maker  by  this  species  of 
contract  is  that  of  principal  and  surely;  so  that  the  guarantor 
stands  upon  the  footing  of  any  other  surety,  and  is  therefore 
only  entitled  to  notice  when  he  maybe  prejudiced  by  the  want  of 
of  it.  See  3  Kent's  Com.  166,  where,  in  treating  of  guaranties, 
the  rule  is  thus  stated:  **  The  rule  is  not  so  strict  as  in  the  case 
of  mere  negotiable  paper,  and  the  neglect  to  give  notice  must 
have  produced  some  loss  or  prejudice  to  the  guarantor."  See 
also  Ch.  Bills,  324;  Stoiy  on  BiUs,  302,  372;  Douglass  v.  Bey- 
nolds,  7  Pet.  113;  Bank  v.  Hammond,  1  Bich.  L.  281. 

The  motions  for  a  nonsuit  and  for  a  new  trial  are  therefore 
dismissed. 

CNball,  Wabdiaw,  and  Wuhsbs,  JJ.,  concun6<^ 

Motions  dismissed. 
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GuAKAKioB  wmraiit  Entitled  to  Nonoi  of  PBnroiPAL*8  I>bfaui;t.— 
In  continuing  giuurmnties,  see  Lcau  y.  LevUlkm,  37  Am.  Dea  769;  Lowe  v. 
BeckwUhf  58  Id.  659;  note  to  Beebe  v.  Dudley,  59  Id.  345;  in  goaranties  gen- 
erally, aee  Whiiam  y.  Mean,  45  Id.  233;  Mathews  y.  Ckrimum,  51  Id.  124; 
Betbe  ▼.  Dudieff,  50  Id.  841,  and  the  notet  thereto;  note  to  MtMurd  ▼.  Scud- 
iler,  56  LL  619. 


Landbum  v.  Hatoheb. 

(11  BiOHABMOir'i  Law,  M.] 

Lahds  Aoqvibsd  avtxk  Makino  of  Will  i>o  not  Pass  thbbebt,  under 
the  Soath  Carolina  act  of  1791,  anlees  there  has  been  a  sabseqnent  re* 
pnblication  of  the  will,  bat  they  descend  to  the  heir  at  law. 

Lahm  Bib  off  at  Shuuff's  Salb  abb  DxviaABLB  and  Disobndibu  as 
BxAL  EssA!^  and  the  sheriff's  deed  should  be  made  to  the  heir  at  law 
of  the  porohaser  in  ease  of  hii  death  prior  to  the  completion  of  the  pur* 
chase,  and  not  to  the  legatee  or  deyisee  under  a  will  made  before  the 
purchase;  nor  does  the  payment  of  the  purchase  money  by  the  testator's 
executor  change  the  rule. 

Hub  at  Law  is  Entitled  to  bays  Land  Paid  for  out  of  Bcquxathkd 
Pkbsonal  P&opzbtt,  when  the  testator,  after  making  his  will,  bids  off 
the  land  at  sheriff's  sale,  and  dies  before  paying  for  the  same. 

DiFKNDAlfT    IN    BXXOUTION    18    NOT    ESTOFPSD    FBOM    DbNTINO    SHBUFF'S 

DxsD,  where  it  is  made  to  one  who  was  neither  a  purchaser  at  the  sale^ 
nor  his  assignee,  deyisee,  or  heir. 

Tbesfass  to  tiy  the  title  to  certain  lands  bid  o£f  by  Christian 
Breithaopt  at  a  sheriff's  sale  under  an  execution  against  the 
defendant.  Breithanpt  had  made  his  will  prior  to  the  sale,  and 
died  before  paying  for  the  land,  and  without  republishing  his 
wilL  By  his  will  the  residue  of  his  estate  was  directed  to  be 
sold  and  the  proceeds  distributed  among  certain  relatives  in 
<}ermany.  Breithaupt's  executor  paid  for  the  land,  and  directed 
the  sheriff  to  convey  it  to  the  plaintiff,  according  to  instruc- 
tions from  these  residuary  legatees,  and  the  deed  was  accord- 
ingly made  by  the  sheriff.  The  court  granted  a  nonsuit,  on  the 
ground  that  Breithaupt's  interest  in  the  land  was  an  equitable 
one,  and  having  been  acquired  after  the  making  of  the  will,  did 
not  pass  under  it,  but  went  to  the  heir  at  law,  and  the  execntox 
had  no  power  over  the  land.  The  plaintiff  appealed,  and  moved 
to  set  aside  the  nonsuit  and  for  a  new  trial. 

BavskeU^  for  the  appellant. 

Carroll,  covdra. 

By  Court,  WnrrBrEB,  J.  This  court  is  of  opinion  the  non*' 
suit  was  properly  ordered  by  the  circuit  judge.     The  views 
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Buggosted  in  the  report  are  such  as  meet  with  approTal,  and  in 
deliyering  the  judgment  of  this  court  I  shall  only  attempt  briefly 
to  enforce  and  sustain  them  by  authority.  By  our  act  of  1791, 
lands  acquired  after  making  a  will  do  not  pass  thereby,  unless 
there  has  been  a  subsequent  republication:  7  Stats.  163.  It  is 
conceded,  therefore,  that  if  a  deed  had  been  executed  by  the 
sheriff  to  Christian  Breithaupt,  neither  his  executor  nor  devisee 
could  have  maintained  this  action.  The  act  of  assembly,  1791, 
embraced  both  lands  and  personal  estate,  though  by  the  act  of 
assembly,  1808,  this  restriction  as  to  personalty  was  removed, 
and  ux>on  this  branch  of  the  case  the  inquiry  is  as  to  which  class 
the  interest  of  Breithaupt  in  these  lands  belonged.  It  is  cor- 
rectly denominated  by  the  circuit  judge  an  equitable  interest. 
Mr.  Story,  in  his  Equity  Jurisprudence,  section  1212,  says  this 
belongs  to  a  class  of  cases  embracing  what  is  commonly  called 
the  equitable  conversion  of  property.  By  this  is  meant  an  implied 
or  equitable  change  of  property  from  real  to  personal,  or  from 
personal  to  real,  so  that  each  is  considered  transferable,  transmis- 
sible, and  descendible,  according  to  its  new  character.  Thus,  says 
the  author  in  continuation,  where  a  contract  is  made  for  the  sale 
of  land,  the  vendor  is  in  equity  immediately  deemed  a  trustee  for 
the  vendee  of  the  real  estate,  and  the  vendee  is  deemed  a  trustee 
for  the  vendor  of  the  purchase  money.  Under  such  circum- 
stances, the  vendee  is  treated  as  the  owner  of  the  land,  and  it  is 
devisable  and  descendible  as  his  real  estate. 

The  equitable  interest,  therefore,  in  question,  if  it  had  been 
acquired  before  the  will  was  made,  would  have  passed  by  the 
devise,  but  being  acquired  after,  and  there  being  no  republica- 
tion, descended  to  the  heir.  The  general  rule,  as  stated  in  Ch. 
Cont.  808,  is  that  the  heir  or  devisee,  and  not  the  personal  rep- 
resentative, must  sue  on  a  contract  relating  to  freehold  prop- 
erty. In  such  a  contract  as  this,  a  specifio  performance  must 
have  been  asked  by  the  heir  at  law. 

It  is  supposed  that  the  payment  of  a  portion  of  the  purchase 
money  by  the  executor  may  make  a  di£Eerence,  but  it  is  not  per- 
ceived. If  the  purchaser  of  real  estate  dies  without  having  paid 
the  purchase  money,  his  heir  at  law  or  devisee  of  the  land  pur- 
chased, as  the  case  may  be,  will  be  entitled  to  have  the  land 
paid  for  by  the  administrator  or  executor:  2  Williams  on  Exec- 
utors, 1499;  Broome  v.  Monck,  10  Ves.  697.  In  this. case, 
therefore.  Christian  Breithaupt  having  died  intestate  as  to  the 
land,  the  heir  at  law  to  whom  it  descended  was  entitled  to  have 
it  discharged  of  the  debt,  aad  to  have  a  title  deed  from  the 
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sheiiff.  Bat  it  is  insisted  that  the  sheriff  has  aotaallj  made  a 
deed  to  the  land  in  question,  and  the  defendant  cannot  gainsay 
or  dispute  this  title.  But  whose  title  may  he  not  dispute,  and 
why  not?  The  purchaser  or  any  one  claiming  under  him,  and 
be<»iuse  such  person  is  regarded  as  having  the  title  of  the  de- 
fendant himself,  and  that  he  may  not  dispute,  however  imper- 
fect. 

It  has  never  been  held  that  he  may  not  resist  a  stranger. 
This  plaintiff  is  neither  the  purchaser  from,  nor  assignee, 
devisee,  or  heir  at  law  of,  Breithaupt.  He  has  a  sheriff's  deed; 
but  by  what  authoriiy  ?  It  is  said  the  sheriff  was  the  agent  of 
the  defendant,  but  is  this  correct  for  any  such  purpose?  The 
sheriff  may  be  by  law  and  for  certain  purposes  the  agent  of 
both  plaintiff  and  defendant.  That  is  an  agency  well  defined, 
and  as  to  this  transaction  the  act  of  the  legislature  must  be 
pursued.  The  sheriff  is  authorized  to  convey  to  the  piufcUaser, 
and  looking  to  the  object  of  the  law,  our  courts  have  recognized 
conveyances  to  his  assignee,  devisee,  or  heir. 

The  alleged  authoriiy  from  the  executor  cannot  mend  the 
matter,  as  this  has  been  shown  to  be  a  case  of  partial  intes- 
tacy. It  is  not  analogous  to  the  case  of  McElmurray  v.  Ardin,  3 
btrobh.  L.  212.  In  that  case  there  was  a  will  before  the  interest 
accrued,  and  whilst  the  judge  delivering  the  opinion  held  that 
generally  the  titles  shotdd  be  executed  to  the  party  having  the 
legal  esiate,  adds,  but  if  made  to  the  devisee,  the  land  was  sub- 
ject to  a  trust  confided  to  the  executor  for  the  payment  of  debts. 
The  motion  to  set  aside  the  nonsuit  and  to  grant  a  new  trial  is 
refused. 

O^BALIi,  WABDLiLW,  WiTBBBS,   QlOVIB,  and   MUKBO,  JJ.,  OOA* 

eurred. 

Motion  dismissed.  ^^___ 

AfTKR-ACQUIRBD    LaKDS,    WHJrrHlB    AND    WHBN    PA88    ST    WiLL:    8m 

Wytm^B  Leame  v.  Wynne^  58  Am.  Dea  66,  and  note  ooUectiiig  prior  omm; 
Bowen  v.  Johnmn^  61  Id.  110.  A  codicil  repablishet  a  will  lo  m  to  pass  to 
the  residuary  devisee  lands  purchased  by  the  testator  between  the  times  of 
making  the  will  and  the  codicil:  DrayUm  ▼.  Ro9e^  64  Id.  731. 

Equttabli  Estatu  abx  Govxbnbd  bt  Sams  Bulis  as  Liqal  Estates, 
AS  BaoABDS  Passqio  of  AfTBR-AOQUiBXD  Lahimi  BT  WiLL:  Meodor  V. 
Oonby,  36  Am.  Dec  432. 

SHSBirr^  Dbkd  is  Oonclusivs  Evidknob  of  the  right  of  possession  in 
tiie  purchaser  against  the  defendant  in  exeontton,  and  all  claiming  nndei 
1dm  after  /ndgment:  Bale  v.  He^^He^  27  Am.  Dec  289. 
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LeQEB   V.   DOYLEL 

[11  BlOBABDtOir'l  L4W,  100.] 

Sali  or  Lahd  st  SHXBinr  xjvi>m&  Levt  Mads  Foub  Yiabs  PBinonsLT 

BT  PBBDMB80B  IX  OfHO  IS  VaLID. 

Smourr  is  not  PsoHiBmD  fbom  Pubohasdio  Lakd  aitkb  Bxpoiatioii 
or  HIS  TiBM  or  Omcs,  even  though  it  is  sold  under  a  levy  made  by 
himself  while  in  office;  such  a  purchase  is  not  contrary  to  the  letter  nor 
reason  of  the  statutes  passed  to  prevent  a  sheriff  from  buying  directly  or 
indirectly  at  his  own  sale. 

BtOULABITT    IN    PbOCXBDINOS    LeADINO    UF   TO    SHSBITr^l   SaLI    WILL    BX 

PRBSUMSDy  in  the  absence  of  proof  to  the  contrary. 

DfOLARATIONS  Or  PXBSON  IN  POSSESSION  Or  LaND  ABB  ADMlSSIBLa  tO  shoW 

that  his  possession  was  not  adverse;  and  the  want  of  an  adverse  charac- 
ter to  his  possession  which  prevents  acquisition  of  title  by  the  statute  of 
limitations  is  sufficient  to  rebut  the  presumption  of  a  conveyance  which 
the  lapse  of  .twenty  years'  possession  might  raise. 

UVBIOORDBD     SHKBirr'S     DiBD    OTHBBWISB    VALID    AGAINST    DXBTOB    IS 

Valid  against  Him  and  all  the  world,  except  such  creditors  and  pur- 
chasers as  are  protected  by  the  registry  acts,  notwithstanding  the  debtor 
remained  in  possession  thereafter  for  twenty  years;  and  when  the  deed 
is  recorded,  it  is  not  liable  to  be  defeated  for  previous  neglect  of  any  pre- 
scribed time  for  registering  by  rights  subeequently  acquired. 

iTTLB  TO  Land  Sold  undbb  Ezioution  Remains  in  Bxeoution  DsnaiD- 
ANT  until  delivery  of  conveyance  to  the  purchaser;  and  the  conveyance 
when  delivered  does  not  relate  back  to  the  time  of  the  sale;  the  interest 
acquired  by  the  purchaser  is  only  such  an  equitable  interest  as  exists 
under  every  contract  to  buy. 

Pabol  Contbaotb  TO  But  Land,  whstheb  Wbitten  ob  Unwbitten, 
ABB  NOT  Bkbbagbd  within  the  South  Carolina  registry  acts. 

Rbgistbation  or  Deed  Made  atteb  Time  Pbbsobibed  in  Rbgdibt  Act 
Taxes  ErrBor  as  Notice  from  the  date  of  registration,  and  does  not 
relate  back  to  the  day  of  delivery,  but  gives  to  the  deed  priority  over  all 
conveyances  made  subsequent  to  the  registration. 

PBBVIOns    OONYETANCE    ReGISTEBBD   IN    InTEBVAL   BETWEEN    EZBOUTIOlf 

Sale  and  Conyetanoe  bt  SHEBirr  supersedes  the  sheriff's  deed;  even 
though  it  was  not  registered  within  the  time  prescribed  by  the  registry 
act. 

Tbbspass  to  tiy  the  title  to  land  claimed  by  the  plaintiff  under 
a  sheriff's  deed  made  and  delirered  in  1850,  upon  a  sale  made  in 
1848,  on  an  execution  against  Daniel  Doyle,  the  father  of  the  de- 
fendant. The  defendant  claimed  by  title  from  his  father  by  two 
deeds  made  by  one  Ingram,  sheriff,  one  to  Peter  0.  Coggeshall, 
for  a  portion  of  the  land  in  dispute,  dated  in  1829,  upon  an 
execution  sale  made  in  1826,  in  pursuance  of  a  levy  made  in 
1822  by  one  Bacot,  the  former  sheriff.  The  deed  to  Coggeshall 
was  not  recorded  until  in  1849,  between  the  date  of  the  sale  bj 


Digitized  by  VjOOQIC 


Nov.  1857.]  Leqeb  v.  Dotle.  241 

the  sheriff  to  the  plaintiff  and  the  deliyery  of  the  deed  to  her. 
The  other  sheriff's  deed,  conveying  the  remainder  of  the  land 
in  dispute,  was  made  in  1832  to  said  Bacot,  upon  an  execution 
sale  made  to  him  in  1826,  in  pursuance  of  a  levy  made  bj  him 
while  sheriff  in  1822  at  the  same  time  as  the  other  levy.  This 
latter  deed  was  recorded  within  six  months  from  its  deHveiy,  as 
required  by.  the  registry  acts.  Notwithstanding  these  sales, 
Daniel  Doyle,  the  father  of  the  defendant,  continued  to  reside 
on  the  lands  in  dispute  until  his  death,  some  time  after  the  plain- 
tiff obtained  her  deed.  The  defendant  also  resided  on  and  cul- 
tivated this  same  land  with  his  father  during  all  the  time  from 
1822  up  to  the  present  time,  and  as  far  as  the  observation  of  others 
went,  the  father  and  son  seemed  to  treat  the  land  as  common 
properly.  On  the  trial,  the  plaintiff,  for  the  puri>ose  of  showing 
that  Daniel,  the  father,  had  reacquired  title  as  against  both  pur- 
chasers from  Ingram,  by  adverse  possession,  was  allowed  to 
give  in  evidence  declarations  of  his  in  favor  of  his  own  title, 
and  also  certain  declarations  of  the  defendant  on  three  occa^ 
fiions,  once  saying  that  the  land  was  his  father's;  again  that  the 
line  of  a  railroad  divided  his  father's  from  a  neighbor's  land; 
and  a  third  time,  after  a  quarrel  with  his  father,  that  he  had 
cloaked  that  property  long  enough.  It  also  appeared  that  at 
various  times  the  father  was  greatly  embarrassed  by  e£ecutions. 
On  the  part  of  the  defendant,  many  declarations  of  the  father 
were  introduced  denying  title  or  claim  of  title  t^  Vne  land  in 
himself,  and  also  it  was  shown  that  in  1838  a  case  was  pending 
4igainst  the  father,  by  the  heirs  at  law  of  Bacot,  involving  the 
portion  of  the  property  bought  by  Bacot  at  the  sheriff's  sale, 
and  that  this  case  was  compromised  and  a  pax>er  executed  be- 
tween Bacot's  administrator  and  Doyle,  the  father,  whereby  the 
latter  agreed  to  pay  on  or  before  a  day  in  1841  a  sum  certain 
for  the  land,  and  the  administrator  agreed  to  convey  the  same 
to  the  defendant  and  his  brother,  the  father  stipulating  at  the 
same  time  that  he  had  no  title  to  the  land,  except  what  was 
expected  to  be  derived  from  this  agreement.  Some  payments 
were  made  by  the  defendant  on  this  agreement.  It  was  also 
shown  that  in  1832  Coggeshall  conveyed  the  portion  which  he 
had  purchased  at  the  sheriff's  sale  to  one  Euffin,  and  the  latter 
conveyed  the  same  to  the  defendant  and  his  two  brothers  the 
same  year,  but  neither  of  the  deeds  was  recorded.  The  question 
of  adverse  possession  was  submitted  to  the  jury,  and  the  verdict 
was  for  the  defendant.  The  plaintiff  appealed,  and  now  moves 
for  a  npw  trial. 

Am.  Dko.  Vol.  LXX— 16 
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Spain  and  Norwood^  for  the  appellant. 
Moaes  and  Inglia,  contra. 

By  Court,  Wabdlaw,  J.  This  court  approves  the  drcoit  de» 
dsions,  which  have  been  brought  under  review  here. 

The  sale  by  Ingram,  sheriff,  under  a  levy  made  four  yean 
before  by  Bacot,  his  predecessor  in  office,  is  sustained  by  the 
authority  of  the  case  of  Gastsoway  v.  Ball,  3  Hill  (9.  C.)>  289. 

The  purchase  by  Bacot  after  the  expiration  of  his  term  of  office 
from  Sheriff  Ingram  of  land  sold  under  a  levy  which  Bacot, 
when  sheriff,  had  made,  was  not  contrary  to  the  letter  or  the 
reason  of  any  statute  which  has  been  passed  in  this  state  to  pre- 
vent a  sheriff  from  buying  directly  or  indirectly  at  his  own  sale: 
See  Act  of  1889, 11  Stats.  88,  sec.  69;  Act  of  1828,  G  Stats.  213; 
Act  of  1791,  7  Stats.  268,  sec.  8.  The  regular  turning  over  of 
the  execution  by  Bacot  to  his  successor,  and  the  regular  sale  by 
Ingram  at  a  proper  time  and  place,  will,  in  the  absence  of  proof 
to  the  contrary,  be  presumed. 

The  declarations  of  Daniel  Doyle,  made  during  his  possession 
and  before  controversy,  were  admissible  to  show  the  character  of 
his  possession,  upon  the  question  whether  it  was  adverse.  As  to 
actual  fraud,  which  has  been  imputed,  the  verdict  affords  patent 
contradiction;  but  it  is  not  unimportant  to  remark  that  the  old 
executions  against  Daniel  Doyle,  which  existed  in  1826,  may  all, 
in  the  absence  of  any  opposing  evidence,  be  presumed  to  have 
been  satisfied  before  the  plaintiff  obtained  her  judgment  against 
him  in  1849,  and  that  no  execution  against  him  between  these  old 
ones  and  the  plaintiff's  was  shown.  Concerning  the  presump- 
tion of  a  conveyance  from  Coggeshall,  or  some  person  claiming 
under  Coggeshall,  to  Daniel  Doyle,  which  the  lapse  of  twenty 
years,  between  the  date  of  the  conveyance  to  Coggeshall  and 
the  time  of  its  registration,  has  been  thought  to  raise,  it  may  be 
remarked  that  the  same  want  of  adverse  character  in  Daniel 
Doyle's  possession,  which  prevented  his  acquisition  of  a  title  by 
the  statute  of  limitations,  also  rebutted  presumptions  of  title  in 
him.  The  plaintiff  claims  under  him,  and  can  have  no  rights 
superior  to  those  he  had. 

The  main  question  in  the  case  is  that  which  relates  to  the 
registration  of  the  deed  of  conveyance  from  Sheriff  Ingram  to 
Coggeshall,  and  this  question  affects  only  a  x>ortion  of  the  land 
sued  for. 

Bacot,  sheriff,  levied  in  1822;  under  this  levy  Ingram,  sheriff, 
sold  to  Coggeshall  in  1826;  and  under  this  sale  a  sheriff's  titk 
was  executed  and  delivered  to  Coggeshall  in  1829. 
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The  plaintiff  obtained  her  judgment  in  1819;  under  it  Sheriff 
Bngginsy  after  levy,  sold  to  the  plaintiff  November,  1849,  and 
.xecQted  to  her  a  sheriff's  title  in  February,  1850.  Between  the 
Bale  to  the  plaintiff  and  the  execution  of  the  conveyance  to  her, 
to  wit,  December  17,  1849,  the  old  conveyance  to  Coggeshall 
was  registered.  If  that  conveyance  is  valid,  it  shows  a  title  out 
of  the  plaintiff,  although  subsequent  conveyances  under  it  have 
never  been  registered;  and  the  plaintiff  contends  that  if  all  other 
objections  to  this  old  conveyance  shall  prove  unavailing,  the 
registry  acts  vnll  make  it  inefficient  against  her,  a  subsequent 
innocent  purchaser  without  notice. 

The  questions  thus  presented  under  these  acts  are  almost  iden- 
tical vrith  those  that  were  considered  in  the  case  of  Steel  v.  Man- 
sdl,  6  Bich.  L.  437,  which  was  decided  in  the  court  of  errors, 
and  which  we  vnll  suppose  the  readers  of  the  remarks  now  to  be 
6u1;)joined  have  carefully  examined.  The  distinctions  between 
that  case  and  this  are:  1.  That  there  the  older  deed  was  regis- 
tered vdthin  four  years  from  its  date;  here  after  twenty  years 
from  its  date;  2.  That  there  the  registration  of  the  older  deed 
preceded  the  sheriff's  sale  under  which  the  junior  deed  was  made, 
though  it  followed  the  judgment  under  which  that  sale  was  made; 
but  here  the  registration  of  the  older  deed  was  subsequent  to  the 
sheriff's  sale,  at  which  the  plaintiff  purchased,  although  it  pre- 
ceded the  execution  of  the  conveyance  to  her. 

The  first  distinction  we  dismiss  by  simply  suggesting,  in  ad- 
dition to  what  has  been  before  said  about  fraud  and  presump- 
tions, the  inquiry  whether  Daniel  Doyle  could,  under  the  cir- 
cumstances that  existed,  have  resisted  the  deed  to  Coggeshall 
as  obsolete,  fraudulent,  or  otherwise  void.  If  he  could  not, 
that  deed,  even  without  registration,  was  valid  against  him  and 
all  the  world,  except  such  creditors  and  purchasers  as  are  pro- 
tected by  the  registry  acts;  and  when  registered,  was  not  after- 
wards liable  to  be  defeated  for  previous  neglect  of  any  prescribed 
time  by  rights  subsequently  acquired  by  a  purchaser. 

The  other  distinction  may  seem  at  first  to  be  more  important 
It  is  asked.  Shall  a  purchaser  at  a  sheriff's  sale  be  defrauded  by 
an  old  conveyance,  of  which  he  had  no  means  of  notice  at  the 
time  of  his  purchase?  And  it  is  said  if  the  contract  to  buy  had 
been  made  with  a  private  individual,  a  defect  of  title  subsequently 
discovered  might  have  been  urged  against  the  completion  of  the 
contiiict;  but  under  the  rule  of  caveai  emptor,  applicable  to 
sheriff's  sales,  the  purchaser  at  such  a  sale  is  obliged  to  pay  his 
bid,  and  should  bo  saved  from  the  unjust  defeat  of  his  expecta* 
tious  by  matter  supervening  his  contxact. 
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It  might  be  answered  that  where  the  purchaser  at  a  sheriff's 
sale  is  the  plaintiff  in  execution  to  whom  the  proceeds  of  sale 
are  payable,  and  the  defendant  in  execution  has  contributed  to  the 
perpetuation  of  an  actual  fraud,  by  concealment  of  papers  or  other 
means,  the  purchaser  would  not  be  bound  to  give  the  defendant  the 
benefit  of  the  fraud  by  completing  the  bargain,  which  was  made 
by  his  bid:  SeeMinterv.  Dent,  SEich.  L.  207;  HerbemontY.  Sharp, 
2  McCord,  264;  Jbwles  v.  Turner,  3  Hill  (S.  C),  182.     But  here 
actual  fraud  has  not  been  found,  and  the  bargain  of  the  pur- 
chaser having  been  completed,  she  claims  to  have  acquired  a 
paramount  title.    By  the  sale,  as  it  is  called,  she  acquired  no 
legal  title,  but  only  such  equitable  interest  as  exists  under 
every  contract  to  buy.     The  subsequent  conveyance  made  to  her 
by  the  sheriff  would,  if  she  had  gone  into  possession  before  it, 
have  shielded  her  from  responsibility  for  mesne  profits  by  rela- 
tion back  to  the  sale:  Kingman  v.  Olover,  3  Eich.  L.  36  [45  Am. 
Dec.  756].     For  such  would  be  the  effect  of  any  contract  to  buy 
under  which  possession  was  held,  where  there  was  a  right  to  claim 
immediate  execution  of  the  contract,  and  execution  followed. 
But  up  to  the  very  time  when  a  conveyance  is  delivered  by  the 
sheriff  to  one  who  has  purchased  land  at  a  sheriff's  sale,  the  title, 
which  the  defendant  in  execution  had  at  the  sale,  remains  in 
such  defendant,  the  power  to  convey  which  the  law  vests  in  the 
sheriff  being  yet  unexecuted:  Bank  v.  S,  G.  Man.  Co,,  3  Strobh. 
192  [49  Am.  Dec.  640].    The  registry  acts  embrace  deeds  and 
conveyances,  not  parol  contracts  to  buy,  written  or  unwritten; 
and  a  sheriff's  conveyance  is  subject  to  the  provisions  of  those 
acts  in  like  manner  as  a  conveyance  from  a  private  individual: 
Massey  v.  Thompson,  2  Nott  &  M.  105.    If  an  honest  conveyance, 
made  by  a  debtor  before  judgment  against  him,  should  be  regis- 
tered at  some  time  within  six  months  from  its  delivery,  in  vain 
would  a  subsequent  purchaser  oppose  to  it  his  rights  as  purchaser 
without  notice,  even  although  he  had  purchased  at  sheriff's  sale 
under  a  judgment  obtained  after  its  delivery,  and  the  convey- 
ance to  him,  as  well  as  the  sale,  had  preceded  its  registration. 
The  registration  in  such  case  would,  under  the  act  of  1785,  re- 
late back  to  the  day  of  delivery,  because  it  was  made  within  the 
prescribed  time.     The  registration  of  the  old  deed  now  in  ques- 
tion, not  having  been  made  within  the  prescribed  time,  can  have 
no  relation  back;  but  taking  effect  only  at  the  time  it  was  made, 
it  then  became  notice,  and  gives  to  the  deed  priority  over  all 
conveyances  subsequently  made. 

If  the  plaintiff  had  paid  her  bid,  by  giving  a  receipt  to  the 
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sheriff  or  otherwise,  and  had  taken  the  conveyance  from  him  on  ' 
the  day  of  sale,  she  could  not  have  been  hurt  by  the  registration 
within  six  months  thereafter,  of  any  conveyance  not  executed 
within  the  six  months  next  preceding,  provided  the  conveyance 
to  herself  had  been  duly  registered  within  six  months.  To  her 
own  tardiness,  rather  than  to  the  slowly  exerted  diligence  of 
somebody  claiming  under  the  conveyance  to  Coggeshall,  is  to  be 
ascribed  the  priority  which  that  conveyance  has  obtained.  The 
law  contemplates  the  sale  by  the  sheriff,  the  payment  of  the 
purchase  money,  and  the  conveyance  ^  the  purchaser  as  one 
continuous  transaction;  interruption  and  delay  cause  embar- 
rassment and  irregularity,  but  they  are  so  frequent  that  various 
special  provisions  have  been  made  to  meet  them.  This  case, 
however,  illustrates  forcibly  the  danger  to  a  purchaser  which 
attends  them.  The  same  result  might  possibly  have  happened 
if  the  delay  had  been  only  for  an  hour;  so  any  subsequent  con- 
veyance might  possibly  be  defeated  by  a  prior  one  registered 
within  six  months  from  its  execution  and  vrithin  an  hour  inter- 
vening between  a  search  in  the  register's  office  and  the  execu- 
tion of  the  subsequent  one — or,  in  any  case,  where  the  order  of 
precedence  is  fixed  in  conformity  with  the  order  of  registration, 
a  very  short  interval  of  time  might  be  decisive  of  conflicting 
rights;  but  in  every  case  the  risk  is  increased  in  proportion  a& 
the  time  is  extended.  Here  the  plaintiff  delayed  only  six  weeks; 
but  if  that  comparatively  short  interval  between  the  sheriff's 
sale  and  his  conveyance  shall  be  disregarded,  and  the  plaintiff 

.  be  protected  against  occurrences  of  the  mean  time,  what  shall 
be  the  limit  of  the  like  indulgence  in  other  cases  ?  The  legisla^ 
ture  has  allowed  sheriffs  and  their  successors,  for  an  indefinite 
time,  to  complete  the  contracts  made  at  their  sales.  If  we  do  not 
invariably  look  to  the  conveyance,  and  that  only,  as  the  trans- 
fer of  title,  vrithout  regard  to  the  time  of  the  contract,  we  will 

-  in  effect  enact  that  the  conveyance  is  only  formal,  and  that  all 
its  important  uses  may  be  served  before  it  is  made.  The  motion 
is  dismissed. 

O'Neall,  WiTBEBSy  Whitnbb,  Olovsb,  and  Muhbo,  JJ.,  con* 
corred. 
Motion  dismissed.  

DlGLABATIONS  OF  PSBSON    IN    POSSBSSION  OT    LaUD  ABB    ADMISSnLK  TO 

Show  Chabactxr  or  his  Possbssion:  See  the  notes  to  Marcjf  v.  Stone,  54 
Am.  Dec.  741;  and  NeUon  v.  Iverdon,  60  Id.  449.  Declarations  as  evidence, 
gfinerally:  See  iVintttp  y.  ifOcM^  63  Id.  258,  and  other  cases  collected  in  tbt 
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UvBiooBDSD  Dekd,  Dult  Ezbcutsd  AJfD  Dbutsbki),  Pabus  TiTLB) 
PhiUpB  V.  Chrten^  13  Am.  Deo.  124;  bat  if  not  reoorded  within  the  time 
preeoribed  by  statate,  is  void  as  to  creditors;  Harvey  v.  Alaxandert  10  Id. 
619.  If  a  porohaser  fai^  to  record  hii  deed  until  after  a  jadgment  has  been 
reooyered  against  his  grantor,  bat  does  so  before  sale  ander  the  jadgmenti 
his  deed  takes  preoedence  of  the  sheriff's  deed:  Dturia  ▼.  Oi0iM6y,  65  Id.  106, 
and  note;  bat  see  ^i^p4enf  ▼.  BwiAalter,  68  Id.  628. 


MoOoT  V.  Lemon. 

(11  BiOBAaDM»'B  Law,  168.] 

Pown  OF  OoiTBT  TO  Incrxau  Damaobs,  80PXK  Vdum  Vuunaosy  ni 
GifliB  Of  Mathhc,  D018  KOT  Exist  in  Soath  Ourolina,  however  snoh 
power  may  have  eodsted  at  the  common  law. 

Damaob  ABM  TO  BB  Ahbipwkt)  bt  Juby  uvdbb  Authobitt  ot  Coubt,  and 
not  by  the  coart  independently  of  the  jary,  in  all  cases  sounding  in 
damages.  In  all  instances  of  vindictive  damages,  or  where  there  is  no 
rale  of  law  regalating  the  assessment  of  damages,  the  judgment  of  the 
jary,  and  not  the  opinion  of  the  coart,  is  to  govern. 

Tbespabs  for  assatilt  and  battery  and  mayhem.  The  facta 
are  stated  in  the  opinion. 

Spain  and  J.  8.  O.  Bichardson,  for  the  appellant. 
Blanding,  conira. 

By  Ck>urt,  WHrnoEB,  J.  The  merits  of  this  case,  as  presented 
on  circuit,  are  in  no  way  inyolTcd  by  the  present  motion. 

The  batteiy  of  which  the  plaintiff  complained  had  occasioned 
the  loss  of  an  eye,  and  the  jury  retomed  a  yerdict  for  thiriy 
dollars.  This  appeal  rests  on  the  refusal  of  the  judge  on  cir- 
cuit to  increase  the  damages,  after  yerdict,  on  motion  of  plain- 
tiff's counsel,  miper  visum  vulneris. 

This  court  has  been  urged  by  a  yeiy  learned  and  ingenious 
argument  to  administer  a  remedy  ncTcr,  so  &r  as  we  are  in- 
formed, adopted  by  the  courts  in  this  countiy.  Not  a  single 
case  has  been  found  in  any  book  of  American  reports  in  sup- 
port of  the  present  motion,  notwithstanding  the  great  research 
displayed  by  counsel.  Neither  has  there  been,  for  a  period  of 
more  than  a  century,  any  recognition  of  the  rule  by  any  ad- 
judged case  in  England  to  which  we  have  been  able  to  procure 
access.  It  is  true,  modem  text-writers,  in  brief  paragraphs, 
allude  to  this  peculiarity  as  api>ertaining  to  the  action  of  may- 
hem; and  Mr.  Christian,  in  a  note,  3  Bla.  Com.  121,  states  the 
point  fully,  that  *'  a  remarkable  property  peculiar  to  the  action 
for  a  mayhem  is  deemed  to  exist,  viz.,  that  the  court  in  which 
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the  aetion  is  brought  hsTe  a  discretionaiy  power  to  increase  the 
damages,  if  they  think  the  juiy  at  the  trial  have  not  been  suffi- 
ciently liberal  to  the  plaintiff;  but  this  must  be  done  super 
viium  vulneris,  and  upon  proof  that  it  is  the  same  wound  con- 
cerning which  evidence  was  given  to  the  jury."  The  same  prin« 
eiple  is  stated  in  Bull.  N.  P.  21,  and  Steph.  N.  P.  226,  each 
deriving  authority  from  the  same  sources. 

Whatever  reason  may  have  existed  heretofore  to  justil^  this 
peculiariiy,  in  oases  sounding  in  damages,  we  would  be  wholly 
at  fault  to  deduce  a  rule  at  all  consistent  with  modem  practice. 
In  the  last  case  at  Lent  assizes,  in  1742,  and  referred  to  by 
Christian,  Brown  v.  Seymour,  1  Wils.  5,  the  application  was 
refused,  though  the  judge  said  there  was  no  doubt  of  the  rule. 
In  the  case  of  Cook  v.  Beat,  1  Baym.  176, 1  think  in  1696,  the 
court  resolved:  1.  **  That  if  a  wound  be  apparent,  though  not  a 
mayhem,  an  eye  injured,  not  out,  but  wound  visible; "  2.  **  For 
loss  of  nose,  though  not  a  mayhem;"  or  8.  ''If  a  grievous 
wound  " — ^the  court  may  increase  the  damages.  In  Smallpieoe  v. 
Bochenham,  referred  to  in  Buller,  it  seems  witnesses  and  jury- 
men were  examined,  who  all  said  that  no  evidence  was  given  that 
any  blow  had  been  inflicted  upon  the  eye,  or  that  the  party  had 
lost  an  eye  by  the  battery;  and  for  this  reason  the  court  would 
not  increase  the  damages,  **  for  new  evidence  ought  not  to  be 
given,  for  this  is  a  censure  on  the  first  verdict  and  a  correction 
of  it." 

The  question  before  the  court  is  one  purely  of  damages;  and 
by  what  standard  could  a  judge  remodel  the  verdict  ?  Under  the 
Mosaic  law  there  was  a  rule:  ''Eye  for  eye,  tooth  for  tooth, 
hand  for  hand,  foot  for  foot; "  but  under  our  present  dispensa- 
tion no  such  law  of  retaliation  prevails.  The  legitimate  object 
of  the  proceedings  in  our  courts  of  justice  is  at  once  to  make 
reparation  to  the  injured  i>arty,  and  to  deter  others  from  the 
like.  Wo  have  no  standard  value  of  an  eye;  and  hence, 
according  to  the  cases  in  awarding  damages,  there  must  be  con- 
sideration of  the  nature,  quality,  and  degree  of  the  wrong  done. 
For  centuries  the  wit  of  jurists  has  been  taxed  to  settie  the 
province  of  judges  and  juries;  and  though  not  yet  clearly 
defined  in  every  conceivable  case,  much  progress  has  been  made. 
Damages,  strictly  speaking,  are  a  compensation  given  by  the 
jury  for  an  injury  or  wrong  sustained  by  the  complaining  party 
before  action  brought:  1  Co.  lit.  257.  The  quantum  of  dam- 
ages, being  in  most  cases  intimately  blended  with  questions  of 
{act,  must  have  been  generally  left  with  the  jury:  Sedgwick  oo 
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Damages,  21;  bnt/says  the  same  author/  the  limits  of  their 
power  were  not  at  first  as  clearly  defined  as  they  have  become  in 
later  days.  In  this  course  of  development,  we  find,  in  1 
Bolle's  Abr.,  p.  703,  it  said:  ''The  jury  are  chancellors,  and 
they  can  give  such  damages  as  the  case  requires  in  equity." 
Whilst  again  it  is  said:  ''  The  old  books  are  full  of  cases  where, 
on  judgment  by  default,  and  even  on  demurrer,  the  court 
themselves  fix  the  amount  of  damages,  and  the  remains  of  this 
is  seen  in  the  power  exercised  by  the  English  courts  in  cases  of 
mayhem." 

Other  facts  appear  in  our  judicial  history  illustrating  the 
point  under  consideration,  as  we  trace  the  gradual  establish- 
ment of  our  practice  as  settled  at  this  day. 

In  the  earlier  cases  the  courts  refused  to  interfere  in  granting 
new  trials  on  account  of  excessive  damages:  Ibwnshend  v. 
Hughes,  2  Mod.  160;  Ash  v.  Ash,  Comb.  357;  or  for  smallness 
of  damages:  Eayward  v.  Newton,  2  Stra.  940;  though  in  each 
a  different  rule  obtained,  sparingly  exercised:  Ducker  y.Wood, 
1  T.  E.  277;  Pleydell  v.  Earl  of  Dorchester,  7  Id.  529;  Donelly  v. 
Baker,  Barnes,  154;  2  Tidd's  Pr.  916. 

The  constitutions  adopted  by  the  different  states  of  this  Union, 
as  well  as  the  whole  current  of  legislation  and  adjudication, 
demonstrate  the  great  jealousy  of  the  American  people  on  the 
subject  of  jury  trial.  So  universally  regarded  as  a  great  palla- 
dium in  England  and  America,  we  may  well  be  cautious  of  any 
innovation,  though  the  same  sentiment  should  equally  guard 
the  improvement  which  time  and  experience  have  ingrafted  on 
our  judicial  proceedings.  Our  reverence  for  the  common  law 
must  have  its  just  limit,  and  we  may  well  hesitate  to  adopt  any 
principle  not  recognized  for  the  past  hundred  years.  The  trial 
by  jury  has  taken  the  place  of  other  forms  once  in  favor,  and 
the  judgment  of  a  panel  of  twelve  men  has  been  incorporated 
as  an  indispensable  element  in  the  judicial  administration  of  the 
country. 

Our  notions  may  well  be  pronounced  inveterate  as  to  this 
mode  of  securing  rights  and  redressing  wrongs. 

At  this  day  we  may  lay  it  down  as  settled  that  in  all  cases 
Bounding  in  damages,  these  damages  are  to  be  assessed  by  the 
jury  under  th/*  authority  of  the  court,  and  not  by  the  court  in- 
dependently of  ^he  jury;  and  in  all  cases  of  vindictive  damages, 
the  amount  mur^  depend  on  the  sound  discretion  of  the  jury. 
Hence,  according  to  a  series  of  adjudged  cases,  where  there  is  no 
rule  of  law  regulating  the  assessment  of  damages,  and  the 
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amount  does  not  depend  on  computation,  the  judgment  of  the 
jury,  and  not  the  opinion  of  the  court,  is  to  govern.  The  prin- 
ciple is  familiar,  and  scarcely  needs  a  reference:  Worster  v.  Canal 
Bridge,  16  Pick.  641;  Slone  v.  Keiland,  1  Wash.  C.  C.  142;  Har- 
vey V.  Huggins,  2  Bail.  L.  252;  Park  v.  Hopkins,  Id.  408. 

This  rule  in  no  way  conflicts  with  the  practice  of  again  sub- 
mitting a  case  to  the  judgment  of  another  jury  in  extreme  cases, 
when  the  verdict  is  extravagant  or  trifling. 

The  question  therefore  recurs  in  such  a  case  as  the  present. 
What  legal  rule  exists  whereby  to  measure  the  damages  and 
dispense  with  the  judgment  and  sound  discretion  of  a  jury? 
However  conclusive  the  argument  of  counsel  on  the  subject  of 
the  transfer  of  certain  powers  exercised  and  distributed  by  the 
courts  of  England  to  the  law  judge  in  South  Carolina,  and  how- 
ever a  court  organized  as  ours  and  charged  with  the  administra- 
tion of  the  common  law  might  have  been  impressed  a  century 
ago  by  the  doctrines  and  authorities  now  urged  and  relied  upon, 
yet,  looking  as  we  must  to  the  long  sleep  into  which  this  practice, 
as  best  not  very  clearly  defined,  has  fallen  in  the  mother  country, 
and  still  more  to  the  fact  that  it  has  never  been  transplanted  in 
our  soil,  and  is  now  wholly  incongruous  with  our  usages  and 
institutions,  this  court  has  not  seen  its  way  to  the  conclusion 
urged.  Other  and  better  rules  of  practice,  efficient  and  satisfac- 
tory, have  been  adopted,  in  committing  that  class  of  cases 
sounding  in  damages  to  the  jury  under  the  supervision  of  the 
court,  and  relying  on  the  proper  corrective  against  mistake,  igno- 
rance, prejudice,  and  caprice,  by  granting  new  trials  when  the 
damages  are  excessive  or  nominal.  I  may  add  that  it  would  be 
hazardous,  inconvenient,  and  to  some  extent  subversive  of  our 
judical  machinery,  to  attempt  this  retrograde,  and  perhaps 
would  justly  subject  this  court  to  a  charge  of  judicial  usurpation. 

The  motion  to  increase  the  damages  is  refused. 

(yNxALL,  Wabdlaw,  Withxbs,  Gloveb,  and  Muhbo,  JJ.,  con- 
curred. 

Motion  refused.  

Amoumt  o#  Damages  is  DiscBBnoNABT  with  Jubt  where  there  ia  no  cer* 
tain  oriterion  to  regulate  the  verdiot:  Biikap  v.  Mayor  etc  qfMtteon,  50  Am. 
Dec  400. 

Allowakck  of  ExmcPLAiiT  Damages:  See  Austin  v,  WUson,  50  Am. 
Dec  760,  and  note,  where  the  question  is  discuased  at  length;  also  Rowe  v. 
Moses,  67  Id.  560,  and  note  considering  the  subject  of  the  pecuniary  circuiO' 
stances  of  the  parties  as  affecting  the  measure  of  damages. 
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ourcs  in  lafely  preserving  materiala  delivered  to  them  to  be  groand{ 
bat  their  liability  ia  not  at  extensive  as  is  an  innkeeper's  or  oommon 
carrier's.  If  in  the  exercise  of  such  care  as  from  the  natore  of  the  case 
is  thought  neoessary  for  its  preservation  the  grist  is  lost,  without  the 
imprudence,  negligence,  or  fault  of  the  miller,  he  will  not  be  liable.  This 
class  of  bailment  is  known  as  loeaiio  operU/aekndi, 

lllLLEB'8    LlABIUTT  FOB    OBAUf  DSLIVZBED  TO  HiM  TO  BB  GbOUKI)  CoV* 

TXHUBB  until  it  is  SO  ground  and  returned  to  its  owner.  If  the  owner's 
servant  is  present  while  the  grain  is  being  ground,  assisting  in  the  woriL, 
and  places  a  sack  of  the  grist  in  aplace  from  which  it  is  stolen,  the  miller 
is  not  relieved  from  his  liability,  as  the  servant  while  so  acting  was  not  the 
agent  of  his  master,  but  of  the  miller. 

Appial  from  Obion  county.    The  opinion  statee  the  &otB. 

Cochran  and  Enloe,  for  the  plaintiff  in  error. 

Davis,  for  the  defendant  in  error. 

By  Conrty  Habbis,  J.  The  defendant  in  error  brought  this 
Buit  before  a  justioe  of  the  peace  to  recover  the  value  of  a  sack 
of  flour,  which  was  lost  at  the  mill  of  the  plaintiff  in  error.  The 
justice  gave  judgment  for  the  plaintiff;  the  defendant  appealed 
to  the  circuit  court,  where  the  plaintiff  again  recovered.  A  new 
trial  was  refused,  and  the  defendant  prosecutes  a  writ  of  error 
to  this  court. 

The  bill  of  exceptions  shows  that  the  plaintiff  introduced  as  a 
witness  E.  Kirk,  who  testified  that  **  he  was  at  defendant's  mill 
when  the  plaintiff's  negro  boy  came  to  the  mill  with  a  load  of 
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gain;  the  negro  bronght  the  bags  of  grain  into  the  mill;  that  a 
bag  of  the  plaintiff's  wheat,  containing  about  two  and  one  half 
boshdsy  was  ground  and  the  flour  put  up,  and  the  negro  set  the 
bag  aside  with  the  bags  of  witness,  apart  from  the  other  bags  in 
ihe  miU.  When  the  boy  got  ready  to  leaTe,  said  bag  of  flour 
was  gone,  and  when  witness  left,  it  bad  not  been  found;  that  he 
saw  no  want  of  care  and  attention  in  relation  to  said  bag  of  flour 
on  the  part  of  the  miller."  The  value  of  the  wheat  and  bag 
was  proved,  and  that  defendant  was  a  pnUie  miller,  who  ground 
fortoU. 

The  court  charged  the  jury  **  that  if  the  plaintiff's  wheat  was 
cairied  to  the  defendant's  mill  to  be  ground,  the  defendant  was 
bound  to  return  it,  and  would  be  liable  to  pay  for  it  if  it  was  lost 
by  theft,  unless  such  theft  was  committed  by  overpowering  force; 
that  a  miller  is  bound  to  use  extraordinary  diligence  in  preserv- 
ing the  grain  sent  to  his  mill  from  loss."  It  is  insisted  for  the 
plaintiff  in  error  that  this  charge  is  erroneous;  that  a  public 
miller  is  only  bound  to  use  ordinary  diligence. 

The  general  rule  is,  that  where  the  bailment  was  for  the  mu- 
tual benefit  of  both  parties,  then  the  bailee  is  only  bound  to 
ordinary  diligence— '' such  as  a  person  of  ordinary  care  and 
prudence  takes  of  his  own  concerns."  But  it  by  no  means  fol- 
lows that  in  every  case  where  the  bailment  is  for  the  mutual 
benefit  of  both  parties  the  bailee  is  only  bound  to  ordinary  care. 
There  are  several  exceptions  to  this  rule.  In  the  case  of  inn- 
keepers and  common  carriers,  it  is  manifest  that  the  bailment  is 
for  the  mutual  benefit  of  both  parties;  but  a  very  different  prin- 
ciple prevails  as  to  their  liabilities.  *' Public  policy  imposes 
upon  an  innkeeper  a  vezy  severe  liability."  **  The  prevailing 
authorities  make  him  an  insurer  of  the  properly  committed  to 
his  care  against  eveiything  but  the  act  of  God,  or  the  public 
enemy,  or  the  neglect  or  fraud  of  the  owner  of  the  property:" 
See  1  Parsons  on  Oont.  624;  2  Kent's  Com.  469;  MaBon  v. 
Thompson,  9  Pick.  280  [20  Am.  Dec.  471];  Richmond  v.  Smith, 

8  Bam.  k  Cress.  9;  Piper  v.  Marmy,  21  Wend.  282;  GrinneU  v. 
Cook,  3  Hill  (N.  Y.),  485  [88  Am.  Dec.  663];  Manning  v.  WdU, 

9  Humph.  746.  This  rule  is  equally  stringent  as  to  common 
carriers:  See  1  Parsons  on  Cont.  634;  2  Kent's  Com.  464. 

This  policy  is  founded  on  the  principle  of  public  utility,  to 
which  all  private  considerations  must  yield.  Travelers  are 
bound  to  rely  almost  implicitly  on  the  good  faith  of  innkeepers. 
Most  of  the  commerce  of  the  country,  from  necessity,  is  carried 
CO  market  by  common  carriers.    And  it  would  be  almost  impos- 
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Bible,  in  any  given  case,  for  the  owner  of  property  committed  to 
their  care  to  make  ont  proof  of  fraud  or  negligence  in  the  land- 
lord or  common  carrier.  The  law,  therefore,  from  motives  of 
public  policy,  presumes  against  them,  unless  they  can  show  that 
the  injuiy  resulted  from  the  act  of  God,  or  the  public  enemy. 

Were  it  not  for  this  rule,  innkeepers  and  common  carriers 
might  contrive,  by  means  not  to  be  detected,  to  commit  breaches 
of  trust,  or  be  robbed  of  the  goods  committed  to  their  care,  in 
order  to  share  the  spoil:  See  2  Kent's  Com.  460.  This  stringent 
rule  was  applied  by  his  honor  the  circuit  judge  to  the  case  be- 
fore us.  And  it  is  difficult  to  perceive,  upon  reason  and  sound 
policy,  why  it  is  not  correct.  Almost  the  entire  breadstuffis  con- 
sumed in  this  county  are  manufactured  by  public  millers,  and 
the  owners  of  grain  are  as  much  bound  to  rely  implicity  on  their 
good  faith  as  are  the  owners  of  goods  committed  to  the  care  of 
innkeepers  and  common  carriers.  The  small  amount  involved 
in  this  case  makes  it  a  matter  of  but  little  consequence,  but  the 
principle  involved  is  one  of  practical  importance. 

Not  only  are  our  breadstuffs  manufactured  by  public  millers, 
but  many  of  our  smaller  planters  have  their  entire  cotton  crops 
prepared  for  market  at  public  gins,  which  must,  as  we  think,  be 
governed  by  the  same  principles.  The  difficulty  is  in  determin- 
ing to  what  class  of  bailments  the  case  belongs,  and  the  degree 
of  care  required  of  public  miUers.  We  think,  however,  that 
the  authorities  place  the  case  vdthin  a  class  where  the  rule  is  a 
little  less  stringent  than  that  adopted  by  his  honor. 

Under  the  head  of  loccUio  operis  faciendi,  is  embraced  that 
class  of  bailments  "  where  mechanics  are  employed  to  make  up 
materials  f  urmshed,  or  to  alter  or  repair  a  sx>ecific  thing."  It  is 
true,  it  is  said  that  "  the  contract  is  one  of  mutual  benefit,  and 
only  ordinary  care  is  required."  But  it  is  also  said  that  "  this 
care  may  vaiy  much  in  different  cases,"  according  to  the  *'  na- 
ture of  the  thing  and  the  circumstances:"  1  Parsons  on  Cont. 
603,  610.  **  The  obligations  of  workmen  are,  to  do  the  work  in 
a  proper  manner,  to  employ  the  materials  furnished  in  the  right 
way,  and  not  only  to  guard  against  all  ordinary  hazards,  but  to 
use  their  best  endeavors  to  protect  the  thing  delivered  to  them 
against  all  peril  or  injury."  But  *'  if  it  perishes  in  their  hands, 
without  their  fault,  then  the  owner  loses  the  property : "  Id.  611 . 
**  If  the  loss  occur  through  theft  or  robbery,  or  the  injury  re- 
sult from  violence,  the  bailee  is  only  answerable  when  his 
imprudence  or  negligence  caused  or  facilitated  the  injurious 
act:"  Id.  606. 
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While  we  admit  that  reason  and  public  policy  would  weU 
warrant  the  holding  of  public  millers  to  the  same  stringent 
liability  that  innkeepers  and  common  carriers  are  held  to,  yet 
we  think  that  the  authorities  place  them  in  the  class  with  "  me- 
chanics who  are  employed  to  make  up  materials  furnished;" 
but  we  also  think  that  from  the  "  nature"  of  the  bailment  and 
the  "  circumstances/'  they  should  be  held  to  the  greatest  degree 
of  care  and  diligence. 

But  if,  in  the  exercise  of  such  care  as  is,  from  the  nature  of  the 
case,  thought  necessary  to  prevent  the  grain  or  the  flour  from 
loss  by  destruction,  theft,  or  being  carried  off  through  mistake, 
it  should  be  lost  by  ineyitable  casualty,  * '  without  the  imprudence, 
negligence,  or  fault "  of  the  miller,  then  we  think  he  should  not 
be  liable. 

It  results,  therefore,  that  in  that  part  of  his  honor's  charge 
where  he  instructed  the  jury  that  if  the  plaintiff's  grain  '*  was 
lost  by  theft,"  the  defendant  would  be  liable  to  pay  for  it, "  unless 
such  theft  was  committed  by  overpowering  force,"  he  erred. 
The  defendant  is  bound  to  use  his  best  endeavors  for  its  preser- 
vation; but  he  would  not  be  liable,  even  in  case  of  theft,  unless 
he  was  guilty  of  some  imprudence,  negligence,  or  fault.  And 
this  should  have  been  submitted  to  the  jury.  For  this  error  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  another 
trial.  It  is  also  assumed  in  argument  that  the  defendant  is  not 
liable  because  the  slave  of  the  plaintiff  **  set  the  bag  of  flour 
aside,  apart  from  the  other  grain  in  the  mill; "  that  he  was  the 
agent  of  the  plaintiff,  who  thereby  became  possessed  of  his 
flour,  and  after  that  the  defendant  was  not  responsible  for  it. 

To  the  correctness  of  this  argument  we  cannot  assent.  It  is 
the  duty  of  a  public  miller  to  receive  the  grain  brought  to  his 
mill,  to  deposit  it  in  some  place  of  safety,  to  grind  it  according 
to  its  turn,  and  to  sack  the  meal  or  flour  so  as  to  have  it  in 
proper  condition  to  carry  away,  and  then  to  see  that  it  is  deliv* 
ered  in  each  case  to  the  owner  or  his  agent  when  he  desires  to 
remove  it  from  the  mill. 

It  is  not  the  duty  of  the  owner  to  aid  in  any  part  of  this  busi- 
ness; and  if  his  slave,  by  whom  he  sent  the  grain  to  the  mill, 
does  so  aid,  he  acts  as  the  agent  of  the  miller,  and  not  the  owner. 

If  the  miller  deliver  the  flour  to  the  slave  of  the  owner  when 
he  is  ready  to  leave,  and  he  carries  it  out  of  the  mill,  then  he 
has  lost  his  custody  of  and  control  over  it,  and  he  is  dischaiged 
from  liability,  though  the  slave  should  afterwards  be  guilty  of  a 
breach  of  confidence,  and  convert  it  to  his  own  use. 
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But  the  mere  removing  of  the  floar  by  the  slaTe  from  one 
part  of  the  mill  to  another,  for  the  pnrpoee  of  patting  it  out  of 
the  way  of  other  grain,  could  have  no  snch  effect. 

Whxbb  BAHiBS  HAS  Bight  to  Rbouyk  Compensition  loa  ms  Seryiois, 
he  is  liable  for  a  failore  to  ezerclBe  ordinary  care:  Smith  v.  Nashua  dt*  L,  R. 
Jt.t  59  Am.  Dec  367.  A  discussion  of  this  question  is  entered  into  in  not» 
to  Luchetta  r.  Tawn$end,  49  Id.  735. 


Pbttohabd  v.  ^allacb. 

[4SinESD,40S.] 
RfULTiJiQ  Tbubt  Abisbs  IK  Fatob  of  WmB  whose  husband  induces  her 
to  allow  him  to  sell  separate  land  of  hers  and  to  use  the  money  thus  de- 
rived to  purchase  other  land  with,  where  he  takes  the  title  in  his  own 
name.  A  court  of  equity  will  enforce  the  trust  after  his  death  against 
his  heirs.  Such  a  trust  is  not  within  any  of  the  provisions  of  the  statute 
of  frauds,  and  may  be  established  by  paroL 

Appeal  by  complainants  from  a  diBTniiwal  df  their  bilL  The 
opinion  states  the  facts. 

M.  and  H,  Brawn^  for  the  complainants. 

Bullock  and  Scurlock,  and  L.  M.  Jones^  for  the  defendants. 

By  Court,  Oabuthbbs,  J.  This  bill  is  filed  to  set  up  a  result- 
ing trust  in  a  tract  of  one  thousand  seyen  hundred  acres  of  land 
in  Decatur  county,  upon  this  state  of  facts:  The  complainant, 
Polly  Pritchard,  was  the  daughter  of  Samuel  Smith,  of  Mont- 
gomery county,  and,  ^  one  of  his  heirs  and  distributees,  became 
entitled  to  a  tract  of  land  of  some  three  hundred  acres  in  that 
county,  seyeral  slaves,  and  some  money.  She  first  married  Francis 
Warden,  who  died,  leaving  several  children,  the  other  complain- 
ants in  this  bill.  In  the  year  1844  or  1846  she  intermarried  with 
James  Wallace,  who  died  in  August,  1862;  and  in  1863  she  mar- 
ried her  present  husband,  William  Pritchard.  In  1860  Wallace 
purchased  the  tract  of  land  in  question  from  Igleheart,  at  four 
thousand  dollars,  two  down  and  the  other  in  three  equal  annual 
payments.  The  title  to  the  land  was  taken  in  his  own  name,  and 
he  settled  on  it  soon  after  the  purchase,  and  there  died,  leaving 
his  family  in  possession.  Becently  a  proceeding  was  instituted 
for  a  partition  of  the  land  among  defendants  as  the  collateral 
heirs,  after  assigning  dower  to  the  widow.  Wallace  settled  the 
children  of  his  wife,  without  title,  upon  various  parts  of  the 
tract     He  left  no  children  at  his  death,  and  his  widow  became 
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entitled  to  his  whole  personal  estate  and  dower  in  the  land.  It 
appears  that  his  slaves  and  other  property  personal  amounted 
to  some  twelve  or  fifteen  thousand  dollars  in  value.  Some  part 
of  the  consideration  of  the  land  yet  remains  to  be  paid. 

But  these  facts  do  not  affect  the  questions  raised  by  this  bill. 
It  is  filed  to  enjoin  the  partition  proceedings,  and  to  have  de- 
clared her  title  to  the  whole  tract  of  land,  upon  the  ground  that 
the  money  with  which  the  cash  payment  was  made  was  derived 
from  the  sale  of  her  tract  of  land  in  Montgomery  for  one  thousand 
one  hundred  dollars,  and  the  remaining  nine  hundred  dollars 
from  her  father's  estate;  and  that  she  has  paid,  or  is  bound  to  pay, 
the  other  two  thousand  dollars  out  of  her  own  property — that  is, 
the  property  to  which  she  is  entitled  by  law  as  the  widow  of  said 
Wallace.  The  bill  charges  that  there  was  an  express  agreement 
and  positive  assurance  on  the  part  of  her  husband  that  the  pro- 
ceeds of  her  three  hundred  acres  of  land  should  be  invested  in 
lands  for  her  and  her  children,  and  that  this  was  the  condition 
on  which  she  agreed  to  sell  it.  It  is  also  charged  that  the  same 
agreement  extended  to  all  moneys  derived  from  her  father's 
estate  in  her  right,  and  that  the  nine  hundred  dollars  came  from 
that  source.  As  to  the  amount  of  this  last  item,  the  proof  is 
veiy  unsatisfactory  and  conflicting.  The  executor  of  Smith 
says  he  paid  him  only  two  hundred  dollars  on  that  account; 
but  declarations  of  Wallace  are  proved  going  to  show  that 
one  thousand  nine  hundred  dollars,  if  not  the  whole  of  the  first 
or  cash  payment,  was  made  out  of  the  proceeds  of  her  land  and 
other  moneys  received  from  her  father's  estate.  But  in  the 
view  we  take  of  the  case,  it  is  not  at  all  material  how  that  was 
as  to  the  amount.  Whatever  he  may  have  received  on  that  ac- 
count became  his  own  by  virtue  of  his  marital  rights,  and  no 
trust  could  be  raised  against  him,  no  matter  what  disposition  he 
may  have  made  of  it.  How  that  would  be  in  a  case  where  the 
wife  had  taken  steps  to  secure  her  equity  to  a  settlement  out  of 
it,  or  was  prevented  from  doing  so  by  a  promise  and  agreement 
on  the  part  of  the  husband  to  invest  it  for  her  benefit,  need  not 
now  be  determined,  as  no  such  case  is  presented  in  this  record. 
As  to  that  part  of  the  case,  then,  we  consider  there  is  no  ques- 
tion. There  was  no  act  on  her  part  to  be  performed  to  enable 
him  to  recover  that  part  of  her  estate;  he  had  a  right  to  receive 
it  simply  as  husband,  and  to  deal  with  it  as  his  own,  without 
her  sanction  or  co-operation,  subject  alone  to  an  active  move- 
ment on  her  part  in  a  court  of  chancery  to  declare  the  *'  wife's 
equity  "  in  her  favor.    This  not  having  been  done,  and  no  charge 
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that  it  was  prevented  by  any  promise  of  his,  or  anything  done  c; 
his  party  she  cannot  now  complain,  or  ask  any  benefit  on  account 
of  it. 

But  a  very  different  case  is  made  out  in  relation  to  the  pro- 
ceeds of  her  land.  The  proof  is  entirely  satisfactory  that  she 
was  induced  to  concur  in  the  sale  and  conveyance  of  her  land 
in  Montgomery  county  upon  a  distinct  agreement  on  his  part 
that  the  amount  received  for  it  should  be  invested  in  other  lands 
in  West  Tennessee  for  her  benefit.  The  argument  used  by  him 
to  her  was  that  much  more,  and  as  good  if  not  better,  land 
could  be  bought  with  the  money,  and  in  the  end  be  greatly  to 
the  advantage  of  herself  and  children.  There  was  not,  per- 
haps, any  clear  and  distinct  proof  by  any  one  present  at  the 
time  such  an  agreement  was  made  between  them,  but  the  dec- 
larations and  acts  of  both  establish  the  fact  with  equal  conclu- 
siveness. He  seemed  to  have  no  concealment  on  the  subject, 
but  during  the  whole  period,  from  the  date  of  the  transaction 
down  to  his  death,  always  declared  the  facts  to  any  one  who 
talked  with  him  in  relation  to  the  land  sold  and  purchased.  He 
took  her  over  to  see  the  land  before  he  purchased  it;  and  ob- 
tained her  consent  and  approbation  to  the  purchase  before  it 
was  made.  Her  children  were  settled  on  parts  of  the  land  with- 
out contract  or  consideration,  and  arrangements  made  for  theii 
permanent  use  of  it,  as  the  facts  indicated,  with  declarations  as 
to  his  purposes  and  intentions  to  that  effect.  And  there  is  good 
reason  to  believe  that  if  he  had  lived  he  would  have  carried  out 
his  intentions  in  legal  form;  or  that  if  he  had  made  a  will,  he 
would  not  have  been  unmindful  of  his  engagements  with  his 
wife  in  the  matter.  But  all  that  is  speculation  now,  and  the 
parties  must  stand  upon  their  legal  rights  as  they  arise  out  of 
the  facts  established. 

There  can  be  no  doubt,  from  the  evidence,  that  before  the  com- 
plainant did  consent  to  the  sale  of  her  land,  her  husband  agreed 
and  distinctly  promised  her  to  invest  the  proceeds  for  her  benefit 
and  that  of  her  children  after  her  in  this  tract  of  land,  and  that  the 
proceeds  were  so  invested.  The  probability  is  strong,  from  the 
facts,  that  this  was  the  only  condition  on  which  she  would  or  did 
agree  to  the  sale,  and  that  this  assurance  induced  her  to  sign  the 
conveyance  of  her  land.  What,  then,  is  there  in  the  way  of  the 
enforcement  of  this  trust?  The  statute  of  frauds  is  not,  because 
such  a  trust  is  good  without  writing,  when  clearly  established . 
by  proof.  It  is  in  the  nature  a  resulting  trust,  which  may  always 
be  set  up  by  parol.  It  is  based  upon  a  sufficient  consideration. 
It  is  not  ''  a  contract  for  the  sale  of  lands,"  which  is  required 
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by  the  statute  of  f  rands  to  be  in  writing,  but  it  is  the  assump- 
tion of  a  trust  for  the  benefit  of  another,  of  a  character  which 
need  not  be  in  writing  to  make  it  obligatory  upon  the  trustee, 
and  will  be  enforced  on  account  of  the  consideration.  If  it  were 
voluntary,  the  law  would  not  enforce  it. 

Our  own  cases  fully  establish  this  doctrine:  Chester  v.  Greer ^ 
5  Humph.  34;  PoweU  v.  PoweU,  9  Id.  477;  Ex  parte  Tarbonmgh^ 
1  Swan,  202.  In  this  last  case  the  court  say:  "  There  can  be  no 
question  in  the  case  before  us  as  to  the  wife's  right,  had  there 
been  any  agreement  or  understanding  between  her  and  her  hus- 
band that  compensation  should  be  made,  or  that  he  should  be 
r^farded  as  her  debtor  for  the  proceeds  of  her  proportion  of  the 
land  sold  and  conveyed  by  them.''  Without  such  an  agreement, 
the  receipt  of  the  price  of  her  land  would  not  make  him  her 
debtor,  or  fasten  any  trust  upon  him.  This  is  the  clear  distinc- 
tion in  all  the  cases,  and  it  would  be  useless  to  accumulate  au- 
thorities upon  the  subject  at  this  day,  when  it  is  so  well  settled 
that  the  wife  may  deal  with  her  husband  in  relation  to  her 
separate  property,  and  hold  him  to  the  performance  of  his  agree- 
ments with  her  upon  that  consideration.  The  one  thousand  one 
hundred  dollars,  then,  received  for  her  land,  never  became  the 
money  of  the  husband,  but  was  the  property  of  the  wife  as  much 
as  the  land  from  which  it  was  derived;  and  if  he  appropriated 
it  by  agreement  to  the  purchase  of  land  or  other  property,  and 
took  the  title  to  himself,  she  could  either  make  him  her  debtor 
for  the  amount,  or  assert  a  resulting  trust  in  the  property  in 
which  it  was  invested.  In  what  does  it  differ  from  the  ordinary 
case  of  a  resulting  trust,  where  the  titie  to  property  is  made  to 
one  person  and  the  consideration  paid  at  the  time  by  another  Y 
The  money  was  hers  by  yirtue  of  his  agreement,  and  the  titie 
was  made  to  him.  She  is  in  equity  the  owner,  and  he  held  the 
legal  titie  in  trust  for  her.     His  heirs  occupy  the  same  position. 

The  result  is,  that  the  decree  of  the  chancellor  dismissing  the 
bill  must  be  reversed,  and  the  right  of  complainant  PoUy  de- 
clared to  that  proportion  of  the  land  which  the  one  thousand 
one  hundred  dollars  bears  to  four  thousand  dollars,  the  whole 
consideration.  The  titie  will  be  Tested  in  her  for  life,  and 
remainder  to  her  children.  This  must  be  laid  off  to  her  as  well 
as  dower  in  the  remainder  of  the  tract.  The  remainder  in  the 
dower,  as  well  as  the  balance  of  the  whole  tract,  of  course  Tests 
in  the  defendants  as  heirs  at  law  of  James  Wallace. 

The  cause  will  be  remanded  for  the  execution  of  the  decree  to 
be  now  made. 

Am.  Dm.  Tol.  LXX— IT 
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Rbsuiaxho  Trusts  arising  where  one  penon  pays  the  porehsie  prloe  and 
the  title  is  taken  in  the  name  of  another:  See  Smith  y.  Strahan^  67  Am.  Dec. 
622;  /rt0in<v.  Ivers,  63  Id.  420,  and  cases  in  notes  thereto. 

Bbsulthvo  Trusts  mat  br  Bbkabushsd  bt  Parols  See  same  cases,  Mid 
notes.  The  principal  case  is  cited  to  this  point  in  Click  ▼.  dtdfc,  1  Heisk. 
612,  where  the  court  say:  '*  Complainant  became  the  owner  of  the  land  by 
way  of  resolting  tmst;  and  although  the  deed  on  its  face  was  absolnte^  the 
fact  that  John  Click  held  the  title  merely  as  trustee  is  susceptible  of  proof 
by  parol"  In  PUhw  ▼.  Thamtu,  I  Bazt.  120,  the  court  say  that  while  the 
rules  of  law  require  the  most  satisfactory  and  convincing  evidence  to  estab- 
lish a  resulting  trust,  it  is  now  well  settled  that  such  a  trust  may  be  estab- 
lished upon  the  admissions  of  the  trustee  sought  to  be  charged  as  such.  The 
principal  case  is  dted  in  Jackson  ▼.  Butiedge,  3  Lea,  629,  where  the  court  aayx 
<«A  married  woman  may,  with  separate  means,  or  1^  the  proceeds  of  property 
in  which  she  has  an  interest,  purchase  property,  personal  or  real,  from  her 
husband  or  a  third  person,  and  have  it  settled  to  her  separate  uss.** 


Wheatley  v.  Habbis. 

[4  Bkwmd,  468.] 
OwNRR  OF  Doo  HAS  SuoH  PROPERTY  IN  HiM  as  will  entitle  him  to  mafntain 
an  action  against  any  one  for  killing  or  injuring  him. 

Trespass  for  killing  a  dog.    The  opinion  states  the  foots. 

Bailey  and  Poden,  for  the  plaintiff  in  error. 

VoUenHne,  TreadweU,  and  SuMivan,  for  the  defendant  in  eiror. 

By  Oonrt,  MGEnmBT,  J.  This  was  an  action  of  trespass,  com- 
menced before  a  justice  of  Shelby,  for  shooting  a  dog.  On  an 
appeal  to  the  circuit  court,  the  plaintiff  recovered  judgment  for 
twenty-five  dollars;  to  reverse  which  the  case  is  brought  here. 

Upon  the  question  whether  the  owner  of  a  dog  has  such  a 
property  as  will  entitle  him  to  maintain  an  action  for  killing  or 
injuring  the  dog,  there  can  be  no  doubt.  The  ancient  author- 
ities are  clear  upon  this  point.  In  Cro.  Eliz.  125,  it  is  laid  down 
that  the  law  takes  notice  of  a  greyhound,  mastiff,  dog,  spaniel, 
and  tumbler,  and  trover  will  lie  for  them.  See  also  Cro.  Jac. 
44.  A  man  hath  a  property  in  a  mastiff;  and  where  a  mastiff 
falls  on  another  dog,  the  owner  of  the  latter  dog  cannot  justify 
the  killing  the  mastiff,  unless  there  was  no  other  way  to  save 
his  dog,  as  that  he  could  not  take  off  the  mastiff,  etc. :  1  Saund. 
84;  8  Salk.  139.  The  owner  of  a  dog  is  bound  to  muzzle  him 
if  be  be  mischievous,  but  not  otherwise;  and  if  a  man  doth  keep 
a  dog  that  useth  to  bite  cattle,  etc.,  if,  after  notice  given  to  him 
of  it,  or  his  knowing  the  dog  is  mischievous,  the  creature  shall 
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do  any  hurt,  the  master  shall  answer  for  it:  Oro.  Car.  254,  487; 
Stra.  1264.  By  statute  10  Oeo.  m.,  c.  18,  to  steal  a  dog  was 
made  subject  to  penal  punishment  by  fine  or  imprisonment,  at 
the  direction  of  the  justices;  and  for  the  second  offense,  in  addi- 
tion, the  dog-stealer  was  to  be  whipped. 

The  foregoing  extracts  from  the  anden^  books — ^without  no- 
ticing the  more  modem  authorities — are  sufficiently  explicit,  and 
show  that  the  law  upon  the  point  of  the  master's  properly  in  a  dog 
is  well  settled. 

Judgment  affirmed.  

Pbopbb?t  19  Ihtisiob  AmiAU.— Li  regud  to  the  ownerihip  of  anlmrii, 
there  is  an  importmt  diitinoticm  betweeo  each  at  are  damikBt  or  domeetio  anl- 
mala,  and  iiioh  at  are  /erm  iiaiifrce,  or  are  of  a  wild  dlapoeition.  The  former 
class  indades  horses,  cattle,  sheep,  oar  barn-yard  poultry,  and  the  like,  and 
over  them,  of  coarse,  a  man  may  have  as  absolute  a  dominion  and  property 
as  over  any  other  osefol  and  yalaable  chatteL  With  regard  to  animals  /era 
•Mtfuro,  the  case  is  different.  In  sach  animals  a  man  can  ba?e  only  a  special, 
limited,  or  qualified  property,  which  continues  only  so  long  as  they  are  under 
his  dominion  and  control;  such  as  where  he  has  housed  or  confined  them  so 
that  they  cannot  escape,  or  where  he  has  educated  or  tamed  them.  If  they 
escape  from  him  or  re^^dn  their  natural  liberty,  his  property  in  them  instantly 
ceases,  unless  they  have  animwn  reveHendiy  which  is  to  be  known  by  their 
usual  habit  of  retoming  whence  they  have  escaped:  2  Kent's  Com.  348;  3 
Bla.  Com.  390;  Co.  Lit.  8  a;  Caae  qf  Stoam,  7  Eep.  17  b;  Broom's  Legal 
Maxims,  395;  Brooke's  Abr.,  Propertie,  37;  7  Ca  17  b;  1  Ch.  Pr.  87;  13  Vin. 
Abr.  207.  This  is  well-established  law,  and  will  be  found  recognized  or 
announced  in  all  the  cases  hereinbelow  cited.  Law-writers  and  judicial  tribu- 
nals have  at  various  times  made  ownership  of  and  property  in  inferior  ani- 
mals and  animals  /era  ncUurcB  a  subject  of  diMussion,  and  we  will  below 
present  some  of  their  conclusions. 

Pbopxbtt  in  Dogs.— Dogs  have  at  all  times  been  held  to  be  the  subject  of 
property  or  ownership,  but  of  a  very  limited  and  qualified  kind.  Blackstooe 
says  thkt  they,  being  of  no  intrinsio  value,  but  being  kept  only  through  the 
whim  or  caprice  of  their  owner,  cannot  be  the  subject  of  larceny;  that  their 
taking  amounts  only  to  a  trespass,  which,  however,  can  be  redressed  by  a  civil 
action:  2  Bla.  Com.  393.  Again  he  says,  rogarding  these  animals,  while  dis- 
cussing propei'ty  which  may  be  the  subject  of  larceny:  "As  to  those  animals 
which  do  not  serve  for  food,  and  which  therefora  the  law  holds  to  have  no  in- 
trinsio value,  as  dogs  of  all  sorts  and  other  oreatures  kept  for  whim  and  pleas- 
ure, though  a  man  may  have  a  base  property  therein,  and  maintain  a  civil 
action  for  the  loss  of  them,  yet  they  are  not  of  such  estimation  as  that  the 
crime  of  stealing  them  amounts  to  larceny:"  4  Bla.  Com.  235.  The  law  as 
thus  laid  down  by  Blaokstone,  that  a  civil  action  may  be  maintained  in  a 
proper  case  for  the  loss  or  destruction  of  a  dog,  appears  to  be  unquestioned 
in  England  and  America,  although,  as  is  said  in  Blair  v.  Ibrthand,  100  Mass. 
141,  dogs  have  nearly  always  been  held  '*  to  be  entitled  to  less  legal  regard  and 
protection  than  more  liarmless  and  useful  domestic  animals.''  That  a  dog  is  a 
spedes  of  property,  for  an  injury  to  which  an  action  at  law  may  be  sustained, 
see  Parker  v.  Mim,  62  Am.  Dec  776;  Wooify,  Chalher,  31  Conn.  121;  8pra§ 
V.  Ammerman,  66  DL  309;  Uhlien  v,  Cromack,  109  Mass.  273;  Mtuonv.  Keel^ 
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<ii^,  1  Ld.  Raym.  606.  An  ftction  of  trespass  or  trover  may  be  sustained  for 
an  injury  to  or  the  conversion  of  a  dog:  Chambers  v.  Warkhouaej  3  Salk. 
140;  Wright  v.  RanucoUf  1  Saund.  84.  In  an  action  for  the  killing  of  a  dog, 
it  is  not  necessary  to  show  that  he  was  of  any  pecuniary  value,  as  dogs  belong 
to  that  class  of  domiciled  animals  which  the  law  recognizes  as  objects  of  prop* 
erty,  and  consequently  will  protect  from  invasion  by  civil  action  on  the  part 
of  their  owner:  Dodeon  v.  Mock,  32  Am.  Dec.  677.  The  nature  of  the  property 
and  the  ownership  which  one  may  have  in  a  dog  is  more  elaborately  discussed 
in  the  cases  upon  the  question  whether  larceny  can  be  committed  by  stealing 
one  of  those  animals.  This  question  arises  under  statutes  making  it  larceny  to 
steal  the  '*  goods  and  chattels  "  or  the  **  personal  property  '*  of  another,  and  it 
will  readily  be  seen  that  the  question  whether  one  may  have  a  valuable  prop- 
erty in  a  dog  becomes  very  material  in  a  prosecution  of  a  person  for  larceny 
in  stealing  one.  This  question  is  discussed,  and  the  cases  upon  this  point  are 
ooUeoted,  in  the  note  to  State  v.  Homes,  57  Am.  Deo.  277. 

MiscsLLAKSOUS  AxiMALS. — Bees, — Bees  are  /ercB  naturcSf  and  nntil  hived 
and  reclaimed,  no  property  can  be  acquired  in  them:  OiUet  v.  Mason,  7  Johns. 
16.  Wild  bees  in  a  tree  belong  to  the  owner  of  the  soil  where  the  tree 
stands:  Ferguson  y.  Miller,  13  Am.  Dec.  £19.  Finding  a  tree  on  the  land  of 
another  containing  a  swarm  of  bees,  and  marking  the  tree  with  the  finder's 
initials,  is  not  a  reclaiming  of  them  sufficient  to  vest  property  therein  in  the 
finder:  OiUet  v.  Mason,  supra.  But  the  ownership  of  .the  owner  of  the 
soil  upon  which  a  bee-tree  is  growing,  in  the  bees,  is  not  of  such  a  nature  as 
would  make  it  larceny  to  steal  them:  Willis  v.  Mease,  3  Binn.  546.  And  the 
owner  of  the  soil  upon  which  a  tree  is  growing  in  which  reclaimed  bees  have 
taken  up  their  abode  is  not  the  owner  thereof.  If  the  person  who  reclaimed 
■uoh  bees  is  able  to  identify  them,  his  property  therein  <x>ntinues:  Ooff  v. 
Kilts,  15  Wend.  650. 

Singing  Birds. — ^A  person  may  have  a  valuable  property  in  a  tame  canary- 
bird.  *'To  say  that  if  one  has  a  tame  canary-bird,  mocking-bird,  parrot,  or 
any  other  bird  so  kept,  and  it  should  accidentally  escape  from  its  cage  to  the 
street,  or  to  a  neighboring  house,  the  first  person  who  caught  it  would  be  its 
owner,  is  wholly  at  variance  with  our  views  of  right  and  justice:'*  Manning 
V.  Mitcherson,  69  Ga.  447;  S.  C,  47  Am.  Rep.  764,  and  note.  So  a  tame 
mocking-bird  may  be  the  subject  of  valuable  property:  Hayioood  v.  State,  41 
Ark.  479.  This  was  a  case  in  which  the  defendant  was  charged  with  the 
crime  of  larceny  in  having  stolen  a  bird  and  the  cage  in  which  it  was  con- 
fined. The  court  say:  '*The  market  value  of  the  bird  was,  perhaps,  more 
than  ten  times  that  of  the  cage,  which  was  the  subject  of  petit  larceny.  To 
hold  that  larceny  might  be  committed  of  the  cage,  but  not  of  the  bird,  would 
be  neither  good  law  nor  common  sense." 

Whales. — By  capturing  and  killing  a  whale,  and  leaving  it  floating  upon 
the  ocean  with  marks  of  appropriation,  it  becomes  the  absolute  property  of 
its  captors:  Taher  v.  Jenny,  1  Sprague,  315;  and  they  may  maintain  an  ac- 
tion against  one  who  appropriates  it  with  or  without  knowledge  of  their  title: 
Bartlett  v.  Budd,  1  Low.  223.  A  usage  that  a  whale  which  has  been  har- 
pooned by  one  ship's  crew,  and  which  runs  with  the  harpoon  and  line  at- 
tached, being  pursued  by  such  crew,  shall  belong  to  them  as  against  the  crew 
of  another  vessel  which  capture  it,  is  admissible,  and  if  shown,  will  be  given 
'effect:  Swift  v.  Oifford,  2  Id.  110.  So  in  Massachusetts  bay  fin-back  whales 
are  killed  with  bomb-lances,  and  sink  to  the  bottom.  They  float  to  the  sur- 
face in  two  or  three  days;  and  a  usage  that  they  shall  belong  to  the  person 
who  killed  thero,  no  matter  by  whom  found,  is  enforced:  Qhen  v.  Rick,  8 
Fed.  Rep.  159. 
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Oysters. — Oysters,  thoagh  generally  spoken  of  as  snimals  yms  no^ree,  and 
perhaps  are  so,  strictly  speaking,  differ  from  the  majority  of  such  animals  ip 
several  particulars.  They  do  not  need  to  be  tamed;  they  cannot  escape,  pos- 
sessing no  power  of  locomotion;  nor  can  they  have  animum  revertendi.  It 
follows,  therefore,  that  a  man  can  have  a  property  in  them  only  when  they 
ai«  in  his  possession,  bat  when  in  such  possession,  his  ownership  of  them  is  as 
absolute  as  of  inanimate  things  or  domestic  animals:  Brincherhoff  v.  Starkins, 
11  Barb.  248;  State  v.  Taylor,  27  N.  J.  L.  117.  Oysters  planted  by  an  indi- 
vidual in  a  bed  dearly  designated  and  marked  out  in  navigable  watersy^vhicb 
are  free  for  all  the  inhabitants  of  the  state,  are  the  absolute  individual  prop- 
erty of  the  person  planting  them.  But  it  is  indispensable  to  the  existence  of 
the  right  of  property  in  oysters  thus  planted  that  the  bed  shall  not  interfere 
with  the  exerdse  of  the  common  right  of  fishing;  for  if  the  oysters  were 
mingled  with  and  undistinguishable  from  others  of  natural  growth  in  the 
public  waters,  the  interest  of  the  person  planting  them  would  be  subservient 
to  the  public  use:  Loumdes  v.  Diekeraon,  34  Barb.  586;  Decker  v.  fUher,  4 
Id.  692;  Fleet  v.  Hegeman,  14  Wend.  42;  State  v.  Taylor,  27  N.  J.  L.  117.  A 
person  who  plants  oysters  in  navigable  waters  opposite  to  the  land  of  another 
person  does  not  thereby  acquire  such  a  possession  of  them  as  will  enable  him 
to  maintain  trespass  against  the  owner  of  the  adjacent  land  for  taking  them 
away:  Brinckerhoffv.  Starkins,  11  Barb.  248. 

Doves,  Pigeons,  Wild  Oeese,  Plieasanta,  etc, — It  appears  that  for  doves  to  be 
a  subject  of  property  they  must  be  confined  in  a  dove-house:  Commonwealth 
V.  Chance,  0  Pick.  15;  S.  C,  19  Am.  Dec.  348.  But  the  property  in  carrier- 
pigeons  continues,  although  they  be  absent  from  the  home  of  their  owner, 
flying  across  the  country  in  process  of  training:  See  case  reported  in  the  Law 
Times,  May  28, 1881;  S.  C,  23  Alb.  L.  J.  482;  aeeaJaoRexv.  Brooks, 4  Car.  k 
P.  131 ;  Regvna  v.  Cheafor,  8  Eng.  L.  &  Eq.  598.  Wild  geese  which  have  become 
tame  and  gentle,  and  have  lost  their  power  or  disposition  to  flyaway,  become 
the  absolute  property  of  the  person  who  tamed  them,  and  his  property  in 
them  is  not  lost  by  their  straying  away  to  a  neighbor's  house:  Amory  v. 
Flynn,  10  Johns.  102;  S.  C,  6  Am.  Dec.  316.  Pheasants  which  have  been 
reared  by  a  hen,  and  were  never  wild,  and  young  pheasants  hatched  by  a  hen, 
and  under  her  care,  are  such  objects  of  property  that  stealing  them  amounts 
to  larceny:  Regina  v.  Cory,  10  Cox  0.  C.  23;  Regina  v.  Qamham,  8  Id.  451; 
8.  G. ,  2  F.  &  F.  347.  In  speaking  of  the  wild  animals  in  which  a  man  may  have 
a  valuable  property.  Bishop  says :  '  *  Of  animals  of  which,  when  reclaimed,  lar- 
ceny may  be  committed  within  the  foregoing  rules,  are  pigeons  and  doves,^ 
hares,  conies,  deer,  swans,  wild  boars,  cranes,  pheasants,  and  partridges,  to 
which  may  be  added  fish  valuable  for  food,  including,  undoubtedly,  oysters.*^ 
And  he  cites,  among  cases  already  cited,  1  Hawk.  P.  C,  Carw.  od.,  149» 
sec.  41,  42;  4  Bla.  Com.  235;  1  Hale  P.  C.  511,  512;  3  Inst.  110;  Re^na  v. 
ShickU,  L.  R.  1  C.  C.  158;  Regina  v.  Head,  1  F.  &*F.  350;  Regina  v.  Roe,  11 
CoxC.  C.  554;  2  East  P.  C.  610;  2  Bishop's  Crim.  L.,  sees.  771,  772;  see  also 
Commonwealth  v.  Beaman,  8  Gray,  497. 

Buffaloes. — ^A  tamed  and  domesticated  bufiEEtlo  is  not  included  in  the  word 
"  cattle,"  as  used  in  an  act  to  prevent  cruelty  to  the  same:  State  v.  Crenshaw, 
22  Mo.  457.  But  a  buffalo  which  has  been  captured  when  a  calf,  and  reared 
on  a  farm  with  domestic  cattle,  and  becomes  so  tame  as  to  take  food  from  the 
hands  of  its  master  like  other  cattle,  and  to  be  easily  driven  home  when  it 
strays  away,  is  no  longer  of  a  wild  nature,  but  is  the  subject  of  property,  and 
lor  any  trespass  committed  by  it  the  owner  is  liable,  and  for  any  injoiy  dona 
to  it  l^  othen  he  oan  recover  damages:  Ulery  t.  Jofief,  81  IlL  408. 


Digitized  by  VjOOQIC 


262  Bbtan  t;.  Hunt.  [Tenn. 

0(Ut, — ^An  otfenr  !•  aa  animal  ferct  ncUunBt  bnt  being  TalnaUa  for  ite  for,  if 
it  be  reclaimed,  oonfined,  or  dead,  it  b  the  property  of  the  person  to  holding 
It,  and  to  steal  it  from  him  is  larceny:  State  v.  IJouse,  C5  N.  C.  315. 

Coon$, — In  Warren  y.  State,  1  O.  Greene,  106,  the  court  held  that  a  man 
has  not  snoh  a  property  in  a  coon  as  makes  it  larceny  to  steal  it  from  him. 

Possession. — We  have  seen  that  in  order  to  acquire  a  valuable  property  in 
animals yerts  natura^  they  most  have  been  captured  or  reduced  to  possessioiit 
Upon  this  qnestioiiv  see  note  to  Orser  v.  Storms,  18  Am.  Dec  663. 


Bbyan  v.  Bmn. 

lA  Bmwmd,  048.] 
WHBBI  CONTRAOT  BAB  BSBN  £si>UCSD  TO  WUTIKO,  AND  IS  InTBLLIOIBLB, 

evidence  of  what  passed  between  the  parties  before  it  was  written  out, 
or  while  it  Was  in  preparation,  to  change  or  vary  its  terms,  is  not  admis- 
sible. This  rule  does  not  exclude  agreements  or  stipulations  made  after 
its  execution,  however. 

It  is  Compbtent,  at  Ant  Timb  bsiobb  Bbbaoh  ov  Exboutobt  WiuTnaf 
CoNTBAGT  to  Chanos  or  Vary  its  terms  by  a  parol  agreement,  or  to 
annul  or  dissolve  it  altogether,  if  done  upon  a  sufficient  consideration. 

It  is  Competent,  in  AonoN  against  Vendor  roR  Failure  to  Dsuveb 
Flour  bt  Certain  Agreed  Date,  for  him  to  show  that  the  vendee  had 
,  said,  after  the  written  agreement  had  been  made,  that  if  the  tide  did 
not  rise  in  the  river  over  which  the  flour  was  to  be  transported,  it  need 
not  be  delivered  by  that  time.  The  effect  of  this  evidence  is  a  question 
of  fact  for  the  jury. 

ABtfUMPHiTy  in  which  the  verdict  and  judgment  want  for  tha 
defendant.    The  opinion  states  the  facts. 

Maynard,  Haynes,  and  Decutrick,  for  the  plaintiff. 
Ndson  and  Heiskell^  for  the  defendant. 

By  Court,  MoEiNHETy  J.  On  the  twenty-second  of  NoTember, 
1854,  an  agreement  in  writing,  not  under  seal,  was  entered  into 
between  the  parties,  whereby  Hunt — whose  residence  was  at 
Spurgeon's  Mill,  on  the  Holston  river,  in  Sullivan  county— 
agreed  to  deliver  to  Biyan  at  Chattanooga,  on  the  Tennessee 
river — ^the  place  of  residence  of  the  latter — '*  five  to  six  hundred 
barrels  of  flour/'  at  a  stipulated  price;  '*  one  hundred  or  more 
barrels  to  be  delivered  on  the  first  tide,  and  the  balance  to  be 
delivered  as  soon  as  convenient  between  now  and  the  first  of 
June." 

Part  of  the  flour  was  delivered  within  the  time  stipulated; 
and  for  the  &ilure  to  deliver  the  remainder  before  *'  the  first  of 
JTuna/'  the  present  action  was  brought. 
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The  defense  is  placed  upon  the  ground  that  the  deUyery  of 
the  remainder  of  the  flour  was  prevented  by  reason  of  the  want 
of  a  sufficient  tide  in  the  Holston  river. 

The  proof  shows  that  inunediately  after  the  contract  was  com- 
pleted and  the  written  instrument  signed  by  the  parties.  Hunt 
asked  Bryan,  ''  if  there  was  no  tide,  would  he  expect  him  to  de- 
liver the  flour."  To  which  Bryan  replied,  *^  he  did  not  expect 
him  to  deliver  it  if  there  was  no  tide." 

The  question  for  our  consideration  is  in  regard  to  the  admis- 
sibilily  and  effect  of  this  evidence,  which,  though  objected  to 
fay  the  plaintiff,  was  allowed  to  go  to  the  jury,  who  rendered  a 
verdict  for  the  defendant. 

It  is  a  well-settled  rule  of  the  common  law,  independently  of 
the  statute  of  firauds,  that  where  a  contract  has  been  reduced  to 
writing,  and  is  complete  in  its  terms  and  free  from  ambiguity, 
verbal  evidence  is  not  allowed  to  be  given  of  what  passed  be- 
tween the  parties,  either  before  the  written  instrument  was 
made  or  during  the  time  it  was  in  a  state  of  preparation,  so  as 
to  add  to  or  subtract  from,  or  in  any  manner  to  vary  or  qualify, 
the  written  contract.  The  written  instrument  must  be  con- 
sidered as  containing  the  true  agreement  between  the  parties, 
and  as  furnishing  th^  best  evidence  of  their  final  intentions  and 
acts.  And  this  rule,  excluding  prior  or  contemporaneous  stipu- 
lations or  conversations,  applies  with  no  lees  force  to  simple 
contracts  than  to  contracts  by  specialty:  4  Phill.  Ev.,  ed.  of 
1849,  note  295. 

But  though  all  verbal  negotiations  and  stipulations  between 
the  parties  to  a  written  agreement  anterior  to  or  contemporane- 
ous with  the  execution  of  the  instrument  are  in  general  to  be 
regarded  as  merged  in  it,  it  is  well  settled  that  the  rule  has  no 
application  to  stipulations  or  agreements  made  between  the 
parties  subsequent  to  the  execution  of  the  written  instnunent. 

Agreements  not  by  specialty,  whether  written  or  unwritten, 
are  of  the  same  grade  and  dignity  in  law,  and  are  denominated 
simple  contracts.  Hence  it  follows  that  to  admit  evidence  of  a 
subsequent  parol  agreement,  for  the  purpose  of  showing  an 
abandonment,  discharge,  or  alteration  of  the  terms  of  a  previous 
written  agreement  not  under  seal,  would  not  be  to  affect  or  dis- 
solve the  agreement  by  matter  of  an  inferior  nature.  And  there- 
fore it  is  generally  admitted  that  ifc  is  competent  to  the  parties 
to  an  executory  written  contract  not  under  seal,  at  any  time  be- 
fore breach  thereof,  by  a  subsequent  verbal  agreement  founded 
on  a  sufficient  oonsid^tion,  either  to  waive  altogether  or  dis- 
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solve  or  annul  the  previous  written  agreement,  or  in  any  manner 
to  add  to,  subtract  from,  or  vaiy  or  qualify  the  stipulations  of 
such  agreement,  and  thus  to  make  a  new  or  different  contract: 
Ch.  Cont.,  ed.  of  1848, 107;  2  Phill.  Ev.  863,  864;  4  PhiU.  Ev. 
801,  note. 

Upon  the  principle  announced,  it  is  clear  that  the  evidence 
of  the  subsequent  conversation  between  the  parties  was  admis- 
sible upon  the  question  of  fact — ^whether  the  parties  by  a  sub- 
sequent parol  agreement  had  altered  or  modified  the  original 
written  contract,  either  in  its  terms  or  legal  effect.  Of  course 
it  is  a  question  of  fact  whether  or  not  the  subsequent  conversa- 
tion furnishes  sufficieot  evidence  of  an  agreement  to  alter  or 
modify  the  previous  written  contract. 

Upon  other  questions  discussed  in  the  argument  we  think  it 
unnecessary  to  express  an  opinion.  The  case  must  rest  upon 
the  point  and  be  governed  by  the  principle  before  stated.  And 
as  the  charge  of  his  honor  the  circuit  judge  presents  the  case  in 
a  different  aspect,  aod  applies  a  different  principle  for  its  decis- 
ion, the  judgment  must  be  reversed,  and  the  case  remanded 
for  a  new  trial.  

Colloquium  ok  Oral  Keqotiations  Lxaddvo  to  Contbact  which  the 
parties  oonsammate  by  reducing  to  writing  cannot  be  introdnoed  in  evidence 
to  explain  or  vary  the  writing.  The  kw  ezdades  any  other  evidence  of  the 
language  need  by  the  parties  in  making  the  contract  than  that  which  is  for- 
nished  by  the  instrument  itself:  Bloaaom  v.  Qiiffin^  67  Am.  Dec  75,  and  cases 
in  note;  see  also  Emery  v.  Webster ^  66  Id.  274;  PiUshwry  v.  LoeJot^  Id.  711.: 
RoekmoTt  v.  Davenport,  65  Id.  132. 

Writtkn  Contract  may  be  Altered  by  subsequent  parol  agreement, 
where  the  alteration  is  made  on  a  good  consideration,  and  before  any  breach 
of  the  contract.  And  in  an  action  for  a  breach  of  (he  written  contract,  such 
alteration  may  be  proved,  although  tlie  oral  agreement  be  within  the  opera- 
tion of  the  statute  of  frauds:  Cummings  v.  Arnold,  37  Am.  Dec.  155.  An 
oral  agreement  mode  after  written  agreement,  and  before  the  breach  thereof, 
is  admissible  to  show  a  new  contract  waiving,  varying,  or  annulling,  the  writ- 
ten contract:  Spann  v.  BaUzell,  4G  Id.  34G;  see  also  cases  in  notes  to  Herwm 
V.  Ilendergon,  53  Id.  187;  Adams  v.  Wilson,  45  Id.  242. 

The  principal  case  is  cited  to  the  point  that  parol  evidence  of  previous 
or  contemporaneous  stipulations  or  terms  not  incorporated  in  a  written  con- 
tract is  inadmissible  to  vary  or  contradict  the  terms  of  the  written  instru- 
ment, in  East  Tenn,  etc,  R.  R,  Co.  v.  Oammon^  5  Sneed,  570;  Kearly  v.  i>tm- 
can,  1  Head,  400;  Fields Y.Stwnaton,  1  Coldw.  42;  andinZ/j^v.  Bass,  7  Id. 
303,  to  the  point  that  parol  evidence  is  admissible  for  the  purpose  of  estab- 
lishing a  separate  collateral  and  sabttantive  oontract  between  the  parties,  not 
•mbiaoad  in  the  writing  sued  on- 
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Shelton  v.  Johnsov. 

[4  8nMD»673.] 

tn  Pkndxns.— The  doctrine  of  Us  pendens  is  that  asy  intentt  aoqoired  in 
the  snbjeot-matter  of  a  Bait  while  it  is  pending  will  be  regarded  as  a  nol- 
lity  as  to  the  plaintifiTs  title,  whioh  may  be  established  by  a  judgment 
or  decree  in  the  salt. 

DoOTRiNK  07  Lis  Pindbns  has  No  Extbatbbritosial  Opbration;  and 
oonseqaently  the  pendeiicy  of  a  suit  inTolving  the  title  to  certain  prop- 
erty in  one  estate  is  no  notice  to  a  porohaser  of  said  property  liying  in 
another  state  to  whioh  it  has  been  remoyed. 

PlcsuMPnoN  or  Law  Stated  is  Books,  that  "Lib  Pvndsns  is  Notici 
TO  All  thx  World/'  most  be  limited  in  its  construction  to  all  persons 
within  the  jurisdiction  or  state  where  the  soit  is  pending. 

Pbotision  in  Federal  GoirsriTUTioN  that  *'Full  Faith  and  Credit 
SHALL  BE  QnrEN  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state  *'  does  not  extend  the  application  of  the 
doctrine  of  lU  pendens  beyond  the  limits  of  the  state  where  the  suit  is 
pending;  it  does  not  mean  that  all  the  effects  and  consequences  of  a  liti- 
gation in  one  state  shall  follow  it  to  another. 

Bill  in  chancery  to  recover  certain  slaves  in  poBsession  of  de- 
fendants, and  purchased  by  them  in  this  state.  They  have  been 
in  defendants'  possession  for  more  than  twenty  years,  but  com- 
plainants claim  that  their  right  is  not  barred,  as  there  has  been 
a  suit  pending  in  the  Yirginia  courts,  involying  the  title  to  these 
slaves,  from  a  time  anterior  to  defendants'  purchase.  Defend- 
ants' demurrer  to  the  bill  was  sustained. 

E.  H.  Ewing,  and  B.  H.  and  John  A.  MoEwen,  for  the  com- 
plainants. 

W.  F.  Cooper,  for  the  defendants. 

By  Court,  Cabuthbbs,  J.  This  case  raises  a  question  upon  the 
application  of  the  doctrine  of  lis  pendens  in  a  shape  in  which  it 
has  not  before  perhaps  been  presented  to  our  courts.  It  comes 
up  upon  demurrer  to  the  bill.  The  facts  set  forth  in  the  biU 
are  these:  Joshua  Shelton  of  Yirginia,  by  his  will,  left  the  slaves 
from  which  those  in  controversy  descended  to  his  wife,  Polly 
Shelton,  for  life,  and  then  to  the  complainants.  In  1819  they 
filed  their  bill  in  the  chancery  court  at  Lynchburg,  Yirginia, 
against  the  widow  and  Bell  and  Woodruff,  upon  the  groimd 
that  they  had  conspired  to  defeat  the  remainder,  and  to  have  the 
same  made  secure  by  bond  for  the  forthcoming  of  the  slaves, 
at  the  termination  of  the  life  estate.  The  security  was  given 
under  an  order  of  the  court  by  Bell,  but  his  sureties  became 
insolvent,  and  he  r^tno^ed  with  the  slaves  to  Tennessee  in  1820. 
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The  defendants  hold  said  slaves  as  purchasers  from  Bell  or  his 
vendees,  either  mediate  or  immediate.  By  a  decree  of  the 
twenty-fourth  of  June,  1853  the  rights  of  the  parties  were  ad* 
judicated  and  settled  in  that  suit;  and  the  case  still  continuing 
on  tbe  docket,  an  order  was  made  in  1856  that  Balph  Shelton 
and  another  should  pursue  the  slaves,  and  if  necessary,  bring 
suit  for  them.  In  pursuance  of  that  authority,  this  bill  was 
filed  on  the  twenty-eighth  of  July,  1856.  PoUy  Shelton  died 
in  1850. 

It  is  further  charged  in  the  bill  that  said  Bell  claimed  the  ne- 
groes as  his  own  in  Tennessee  from  1820  to  about  1838,  when  he 
conveyed  those  now  sued  for  to  Ferrell  to  defraud  his  creditors. 
He  sold  Matilda  and  her  children  to  Johnson,  who  died,  and 
they  were  bought  at  the  public  sale  of  the  property  by  defend- 
ant Alford,  who  now  holds  and  claims  them.  In  1814  said 
Jonathan  Bell  sold  Wesley,  another  one  of  the  slaves,  to  David 
A.  Bell,  his  son,  to  defraud  his  creditors,  and  he,  in  the  same 
year,  sold  him  to  Bobards,  and  he  to  the  defendant  Bailey 
Johnson. 

For  these  slaves  this  bill  is  filed  against  Alford,  Johnson,  and 
David  A.  Bell.  The  defendants  demur,  upon  the  ground  that 
by  the  showing  of  the  bill  they  are  protected  by  the  statue  of 
limitations.  In  answer  to  this,  the  complainants  contend  that 
the  defense  cannot  be  allowed,  because  of  the  pendency  of  their 
suit  in  Yirginia  for  these  slaves  from  the  year  1819  until  the 
present  time,  and  that  by  the  doctrine  of  li8  pendens,  no  valid 
right  could  be  acquired  to  these  slaves  to  which  they  claimed 
title  in  their  suit  under  any  of  the  defendants  in  the  same. 
The  chancellor  sustained  the  demurrer,  upon  the  ground,  as  he 
states  in  his  decree,  **  that  the  pendency  of  the  litigation  in  the 
state  of  Yirginia,  mentioned  in  the  bill,  was  no  notice  to  the 
defendants  of  complainants'  rights  nor  of  such  litigation,  and 
consequently  that  the  complainants'  claim  to  the  negroes  in 
controversy  has  been  long  since  barred  by  the  statute  of  limi- 
tations." 

Without  stopping  to  inquire!  for  the  present  whether  there 
are  no  other  grounds  upon  which  the  decree  could  be  main- 
tained besides  that  on  which  the  chancellor  plaoes  it,  we  will 
briefly  examine  that.  The  argument  here  is  confined  to  that 
point,  and  if  that  is  with  the  defendants,  it  is  certainly  decisive 
of  the  case,  without  reference  to  other  grounds  that  might 
probably,  in  reference  to  the  statute  of  limitations,  be  assumed. 

Then,  if  the  pendency  of  a  suit  in  the  courts  of  this  state  for 
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personal  property  would  prevent  the  operation  of  the  statute  in 
favor  of  one  claiming  adversely  upon  a  title  and  possession 
commencing  daring  the  pendency  of  the  suit,  which  question 
need  not  now  be  considered,  would  a  suit  in  another  state  have 
the  same  effect  t  or,  in  other  words,  does  the  doctrine  of  lispen^ 
dens  have  extraterritorial  application  ? 

The  rule  on  this  subject  is,  that  any  interest  acquired  in  the 
subject-matter  of  a  suit  while  it  is  pending  will  be  regarded  as 
a  nullity  as  to  the  plaintiff's  title,  which  may  be  established  by 
a  judgment  or  decree  in  the  suit. 

The  rule  is  generally  placed  on  the  ground  of  notice,  either 
actual  or  constructive.  The  lawpresumes  that ''judicial  proceed* 
ings  during  their  continuance,"  says  Adams  in  his  work  on  equity 
jurisprudence,  at  page  157,  ''are  publicly  known  throughout 
the  realm."  In  note  1,  on  the  same  page,  it  is  laid  down  that 
"  the  whole  world — ^that  is,  all  men  in  that  jurisdiction  or 
state — are  warned  that  they  meddle  at  their  peril  with  the  prop- 
erly sued  for,  and  specifically  pointed  out,  in  such  judicial  pro- 
ceedings." Such  is  there  said  to  be  the  principle  of  lis  pendens. 
This  rule  is  founded  more  upon  the  necessity  for  it,  to  give 
effect  to  the  proceedings  of  courts,  than  upon  any  presumption 
of  notice.  Without  such  a  principle,  all  suits  for  specific  proj)- 
erty  might  be  rendered  abortive  by  successive  alienations  of  the 
property  in  suit;  so  that  at  the  end  of  one  suit  another  would 
have  to  be  commenced;  after  that,  another,  by  which  it  would 
be  rendered  almost  impracticable  for  a  man  ever  to  make  his 
rights  available  by  a  resort  to  the  courts  of  justice.  Whether 
this  rule  is  founded  on  the  idea  of  notice,  or  is  a  positive,  arbi- 
trary rule,  suggested  and  sanctioned  by  policy  or  necessity, 
there  is  certainly  no  principle  more  essential  to  the  administra- 
tion of  justice  than  the  doctrine  of  lis  pendens^  though  attended 
with  occasional  hardships.  But  if  extended  beyond  its  proper 
limits,  it  would  become  unjust  and  pernicious. 

This  whole  doctrine  is  very  fully  examined  in  French  v.  Loyal 
Company^  5  Leigh,  646-681;  Newman  v.  Chapman,  2  Band.  102 
[U  Am.  Dec.  766];  and  2  Lead.  Cas.  Eq.,  pt.  9,  p.  158. 

But  the  question  here  is  not  so  much  what  the  doctrine  is  as 
the  extent  of  its  application.  A  very  able  and  ingenious  argu- 
ment is  made  in  this  case  to  prove  that  the  same  effect  must  be 
given  to  the  pendency  of  a  suit  in  this  respect  in  all  the  states 
of  this  Union  that  it  has  in  the  local  forum. 

We  are  referred  to  article  4,  section  1,  of  the  constitution  of 
the  United  States  to  establish  this  position:  "Full  faith  and 
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credifc  shall  be  given  in  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other  state/'  It  is 
argued  that  the  suit  in  Virginia  was  a  *  *  judicial  proceeding/'  and 
that  as  its  efiEect»  under  the  doctrine  of  lis  pendens,  would  there 
be  to  avoid  all  contemporary  sales  of  the  property,  the  same 
efifect  must  be  given  to  it  in  this  state. 

By  the  next  clause,  congress  is  required  to  prescribe  by  gen* 
eral  laws  the  manner  in  which  such  ''  records  and  judicial  pro- 
ceedings shall  be  proved,  and  the  effect  thereof."  This  provision 
has  never  been  held  to  authorize  the  issuance  of  final  process  to 
execute  decrees  and  judgments  of  another  state.  It  only  recog- 
nizes the  rights  of  parties  as  settled  according  to  such  record, 
and  becomes  the  foundation  of  an  action  in  any  other  state  in  the 
place  of  the  original  cause,  and  closes  all  investigation  of  the 
merits,  where  it  appears  the  court  from  which  the  record  comes 
had  jurisdiction  of  the  parties,  with  some  few  excepted  cases. 
This  is  what  is  meant  by  giving  ''  full  faith  and  credit."  It  does 
not  mean  that  all  the  effects  and  consequences  of  a  litigation  in 
one  state  shall  follow  it  to  another. 

The  principle  of  lis  pendens  is,  as  we  have  seen,  to  prevent 
any  obstruction  being  thrown  in  the  way  of  the  execution  of  a 
judgment  after  it  has  been  pronounced  at  the  end  of  a  litigation 
in  the  courts,  by  intervening  rights  acquired  to  the  thing  sued 
for.  Bighia  so  acquired  will  not  be  permitted  to  frustrate  the 
objects  of  a  suit  in  court,  but  it  will  be  passed  over  as  if  they 
had  never  existed.  But  the  judgments  of  sister  states  cannot 
be  executed  here  by  process,  and  therefore  the  reason  of  the 
rule  does  not  apply.  There  is  no  recognized  comiiy  between 
the  states  that  would  require  such  an  effect  to  be  given  to  judi- 
cial proceedings,  of  which  we  are  aware. 

It  is  a  very  strong  and  forced  presumption  to  make  in  most 
cases,  within  the  same  state,  that  all  its  citizens  have  knowledge 
or  notice  of  all  the  suits  that  may  be  pending  in  all  the  courts 
of  record  in  the  state.  But  though  we  know  it  is  the  presump- 
tion of  an  impossibility,  yet  the  urgent  policy  of  the  rule  has 
forced  its  adoption.  But  it  would  be  an  absurd  and  unreason- 
able extension  of  it  to  make  it  apply  to  every  court  in  the  Union. 
This  would  shock  the  common  sense  of  mankind,  and  bring 
odium  upon  the  whole  doctrine.  The  phrase  thrown  out  in 
the  books,  in  laying  down  the  rule  that  ''  lispendensiB  notice  to 
all  the  world,"  must  be  limited  in  its  construction  to  all  personai 
within  the  jurisdiction  or  state  where  the  suit  was  pending,    iv 
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cannot  be  carried  further  upon  correct  principles  or  reason, 
and  there  is  no  authority  on  the  question  to  control  na. 

The  result  is,  that  the  decree  of  the  chancellor  is  correct,  and 
must  be  affirmed.  

Fob  Eztensxyb  Diboussion  ow  Dootbikx  ow  Lib  Pekdbms,  aae  note  to 
Newman  v.  Chapman,  14  Am.  Deo.  766;  and  for  a  oolleotion  of  oases  reported 
in  tbia  series,  see  note  to  Fletcher  v.  Ferral,  35  Id.  143;  Trmble  v.  BooMy, 
15  Id.  626;  Winatan  v.  Wettftldi,  58  Id.  278;  Clark's  Heirs  v.  Farrow,  52  Id. 
552. 

PuBOHASiB  07  SuBnDOT-MATTKS  OW  SuiT  Pbkdbmtb  Lm  soquires  no  Ul- 
terest  as  against  the  title,  whether  legal  or  equitable,  of  the  plaintiff  in  that 
suit:  Briscoe  v.  Bronaiugh,  46  Am.  Dec.  108. 

ExTRATBBBiTOBiAL  Opsbation. — Upon  this  qoostion  the  case  of  Fleid^ 
V.  Ferral,  35  Am.  Dec  143,  Ib  in  direct  conflict  with  the  principal  case.  In 
this  case  the  conrt  hold  that  the  purchaser  of  property  in  one  state  while  a 
euit  Ib  pending  in  another  regarding  its  title  is  a  purchaser  pendente  lite,  and 
enbject  to  the  operation  of  the  doctrine  of  lis  pendens.  And  the  court  base 
their  decision  upon  the  construction  of  article  4,  section  1,  of  the  federal  con- 
etitution,  the  application  of  which  was  denied  in  the  principal  case.  The 
reasoning  of  the  latter  case  appears  to  be  the  most  safe  and  convincing.  In 
Hart  V.  Havens,  6  Id.  666,  the  court  remark  that  extraterritorial  proceed- 
ings do  not  of  themselves  operate  as  constructive  notice,  and  in  Powell  v. 
Williams,  48  Id.  105,  it  Ib  said  that  Ha  pendens  is  notice  to  all  persons,  at 
least  within  the  jurisdiction  of  the  state. 

PuRCHASEB  WILL  BE  Affbcted  with  Constructive  notice  whenever  his  pur- 
chase is  made  during  the  prosecution  of  a  suit  brought  to  enforce  an  adverse 
claim  or  title  which  is  set  forth  with  sufficient  certainty  and  distinctness  to 
Mdyue  him  of  its  bearing  on  the  property  in  litigation:  Roberts  v.  Francis,  2 
Heisk.  133;  Boshear  v.  Lay,  6  Id.  166..  The  doctrine  of  lis  pendens  is  not  a 
.ground  for  liberal  but  strict  construction,  with  a  view  to  the  protection  of 
innocent  third  persons  not  having  actual  notice.  If  the  rule  be  extended  be- 
yond its  proper  limits,  it  would  become  unjust  and  pernidons:  Coekrill  v. 
Money,  2  Tenn.  Ch.  59,  all  citing  the  principal  case. 


Ames  v.  NoBSiAN. 

[i  Shkxd,  683.] 

HiraBAin>  AND  Winfi— Husband's  Control  over  Joint  Pbopebtt. — During 
the  coverture,  the  husband  has  the  same  rights  and  power  over  real  estate 
'  conveyed  to  himself  and  wife  as  he  has  in  regard  to  the  wife's  individual 
estate  owned  by  her  at  the  time  of  her  marriage.  Without  his  wife's 
consent  he  may  transfer  such  estate,  may  charge  it  at  law  with  his  debts, 
and  it  nmy  be  seized  and  sold  by  his  creditors.  But  the  purchaser  ac- 
quires no  greater  estate  than  the  husband,  and  consequently  he  holds  it 
•object  to  the  contingent  right  of  the  wife,  who,  in  case  she  survives  her 
husband,  becomes  absolute  owner  of  the  whole  estate.  So  if  the  bus* 
tiand  survives,  the  purchaser  acquires  the  fee  in  the  whole  estate. 
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Whx&b  Husbaud  ahb  Wmc  ark  Jointlt  Seisxd  of  Bxal  Bratb,  Pub- 
chaser  THBRB07  AT  ExECiTTiON  Salb  foT  the  debt  of  the  husband  can- 
nob  be  affected  in  his  title  thereto  by  the  sabeeqnent  divorce  a  vinculo 
of  such  hosband  and  wife.  He  holds  snob  property  abeolately,  subject 
to  the  contingency  that  the  wife  shoald  oatliye  her  husband,  in  which 
case  her  title  attaches  in  fee. 

Bill  for  divdrce;  also  that  a  certain  tract  of  land  be  decreed 
to  be  the  soleand  absolute  propertyof  oomplainant.  The  opin- 
ion states  the  facts. 

Martin  9  for  the  complainant. 
HaUon,  for  the  defendant. 

By  Court,  MoEnnfiST,  J.  This  was  a  bill  for  a  diyorce,  and 
likewise  to  have  the  title  to  a  txact  of  land  diyested  out  of  the 
defendant  Norman  and  vested  in  the  complainant.  The  chan- 
cellor decreed  for  the  complainant,  both  as  against  the  husbapd 
and  the  defendant  Norman.  The  former  acquiesced  in  the  de- 
cree of  diTorce,  and  the  case  is  brought  here  by  Norman,  in 
whose  behalf  it  is  insisted  that  the  decree  divesting  him  of  title 
to  the  tract  of  land  in  the  pleadings  mentioned  is  erroneous. 

The  facts  upon  which  the  question  arises  are  these:  On  the 
thirty-first  of  January,  1836,  some  time  after  the  marriage  of  the 
complainant  and  the  defendant  William  Ames,  one  Lawrence 
Sypert  conyeyed  to  them  jointly  a  tract  of  land  situate  in  Wil- 
son county,  containing  fifiy-four  acres,  for  the  consideration,  as 
recited  in  the  deed,  of  three  hundred  and  thiriy-tiiree  dollars. 
This  deed  of  conveyance  was  properly  proved  and  admitted  to 
registration  on  the  day  of  its  execution.  The  bill  alleges  and 
the  deed  recites,  and  there  is  proof  tending  to  establish  the  fact, 
that  the  purchase  money  of  said  tract  of  land  was  part  of  the 
distributive  portion  of  tiie  complainant  of  the  estate  of  her  de- 
ceased father.  On  the  fourteenth  of  May,  1863,  said  tract  of 
land  was  sold  at  execution  sale  in  satisfaction  of  a  judgment 
against  the  defendant  William  Ames;  and  the  defendant  Nor- 
man, as  a  creditor  of  Ames,  afterwards  redeemed  the  land  from 
the  purchaser  at  said  sale,  previously  to  the  filing  of  the  present 
bill,  and  by  virtue  of  the  title  thus  acquired,  he  resists  the  right 
of  the  complainant  to  recover  the  same.  And  the  question  for 
our  determination  is.  Can  he  successfully  do  so?  Upon  this 
precise  question  we  have  found  no  direct  adjudication,  but  upon 
principle,  we  think  the  question  is  free  from  doubt. 

The  first  question  to  be  considered  is.  Had  the  husband  such 
an  interest  in  the  land  of  which  he  and  his  wife  were  jointly 
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seised  as  was  sabjeofe  to  sdznre  and  sale  on  ezeoation  hj  his 
crediiois?  And  if  so,  is  the  interest  or  title  of  the  purchaser 
at  execution  sale  subject  to  be  diyested,  or  in  any  way  affected . 
by  a  subsequent  diyoroe  a  vinculo  matrimonii  granted  to  the 
wife? 

1.  By  the  common  law,  the  husband  and  wife  are  as  one  per- 
son in  law;  the  legal  existence  of  the  wife  is  incorporated  into 
that  of  the  husband;  and  though  in  modem  times  exceptions  to 
this  doctrine  have  been  introduced^  the  general  principle  still 
exists.  As  one  of  the  necessary  results  of  this  unity  of  persons 
in  husband  and  wife,  it  has  always  been  held  that  where  an 
estate  is  conveyed  or  devised  to  them  jointly  they  do  not  take  in 
joint  tenancy;  constituting  one  legal  person,  they  cannot  be 
Tested  with  separate  or  separable  interests.  They  are  said, 
therefore,  to  take  by  entireties;  that  is,  each  of  them  is  seised 
of  the  whole  estate,  and  neither  of  a  part.  And  this  tenancy 
may  exist  whether  the  estate  is  in  fee,  for  life,  for  years,  or 
other  chattel  interest,  and  whether  the  property  be  in  posses- 
sion, reversion,  or  remainder:  Co.  Lit.  187  b;  1  Bright  on 
H.  &  W.  26.  As  a  consequence  peculiar  to  this  tenancy^  it  is 
laid  down  in  the  books  that  during  their  joint  lives  neither 
can  alien  the  estate  thus  held,  without  the  consent  and  concur- 
rence of  the  other,  and  the  survivor  takes  the  whole  estate; 
neither  can  sever  the  joint  interest;  the  whole  estate  belongs  to 
the  wife  as  well  as  to  the  husband,  and  the  husband  cannot,  by 
his  own  conveyance,  the  wife  not  joining  therein,  divest  her 
estate:  1  Greenl.  Cru.  366;  2  Bla.  Ck>m.  182;  2  Kent's  Com.  132; 
4  Id.  363. 

From  the  peculiarity  of  this  tenancy,  the  unity  and  indivisibil- 
ity o£  the  seisin,  there  is  some  confusion  in  the  cases  respecting 
the  power  of  the  husband  alone  to  make  any  conveyance  or  dis- 
position of  the  land  thus  held  during  their  joint  lives,  and  also 
as  to  the  right  of  creditors  of  the  husband  to  subject  the  same 
to  the  satisfaction  of  the  husband's  debts.  But  upon  examina- 
tion of  the  authorities,  it  appears  to  be  settled  that  during  theii 
joint  lives  the  husband  may  dispose  of  the  estate.  He  may 
lease  or  mortgage  it,  or  it  may  be  seised  and  sold  upon  execu- 
tion for  his  debts.  The  doctrine,  properly  understood,  is  that 
the  husband,  without  the  wife's  joining  him  in  the  conveyance, 
cannot  alien  the  estate  so  as  to  affect  the  interest  of  the  wife  in 
case  she  survives  him,  as  in  that  event  she  will  be  entitled  to 
the  whole:  4  Kent's  Com.  863.  Nor  will  the  wife's  interest  be 
affected  by  the  attainder  of  the  husband;  she  will,  on  surrivingi 
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take  the  whole  estate.  By  the  attainder  of  the  husband  of  fel* 
ony,  the  crown  will  not  aoqnire  the  fee,  but  only  the  pernancy 
of  the  profits  during  the  coverture  of  the  wife:  Co.  Lit.  S51. 

It  seems,  therefore,  that  notwithstanding  the  peculiar  nature 
of  this  tenancy,  the  husband,  during  the  coTerture,  Acquires 
substantially  the  same  rights,  and  power  of  disposition  of  the 
estate  thus  held,  that  he  does  in  regard  to  the  wife's  individual 
estate  owned  by  her  at  the  time  of  her  marriage.  Consequently 
it  follows  that  the  husband,  without  the  consent  or  concurrence 
of  the  wife,  can  charge  such  estate  at  law  with  his  debts;  that 
he  may  transfer  it;  that  it  may  be  seized  and  sold  by  his  credi- 
tors. But  the  assignee  of  the  husband,  or  purchaser  at  execution 
sale,  can  acquire  no  other  or  greater  interest  than  was  vested 
in  the  husband;  and  consequently,  he  holds  in  subordination  to 
the  contingent  right  of  the  wife,  who,  in  case  she  survives  the 
husband,  becomes  absolute  owner  of  the  whole  estate.  So,  on 
the  other  hand,  if  the  husband  survives,  the  purchaser  from  him 
or  at  execution  sale  becomes  owner  in  fee  of  the  entire  estate: 
Rogers  v.  Orider,  1  Dana,  242;  Barber  v.  Harris,  15  Wend.  615; 
Jacksdn  v.  McConneU,  19  Id.  175. 

2.  It  being  established  that  the  interest  of  the  husband  in 
such  an  estate  may  be  sold  on  execution  for  the  satisfaction  of  his 
debts,  we  proceed  to  inquire  whether  the  title  of  the  purchaser 
is  liable  to  be  affected  by  a  divorce  a  vinculo  afterwards  gianted 
to  the  wife. 

The  decree  in  this  case  would  seem  to  take  it  for  granted  that 
upon  a  dissolution  of  the  marriage  by  a  divorce  at  the  suit  of 
the  wife,  the  same  legal  consequences  follow,  in  all  respects,  as 
if  the  marriage  had  been  dissolved  by  the  death  of  the  husband. 
This  is  a  very  erroneous  assumption,  so  far  at  least  as  relates  to 
the  question  under  consideration. 

In  England,  divorces  a  vinculo  matrimonii  are  granted  only 
for  such  causes  as  by  the  ecclesiastical  law  are  sufficient  to  avoid 
the  marriage  in  the  spiritual  court;  and  in  such  cases  the 
marriage  is  declared  void,  as  having  been  absolutely  unlawful 
ab  initio:  1  Bla.  Com.  435,  440.  In  a  divorce  of  this  kind, 
grounded  upon  the  nullity  of  the  marriage  contract,  it  is  said  in 
the  books  that  the  husband  acquires  no  right  over  the  wife's 
property;  though  in  some  of  the  authorities  a  distinction  appears 
to  be  taken  between  the  wife's  personal  and  real  property.  If 
the  husband,  before  the  divorce,  had  disposed  of  the  goods  of 
the  wife  without  collusion,  it  seems  she  was  without  remedy; 
but  if  the  sale  or  gift  were  collusive,  she  might  recover  the 
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goods  so  far  as  they  could  be  traced,  and  for  the  rest,  as  money 
etc.,  she  might  sue  in  the  spiritual  court:  2  Bright  on  H.  & 
W.  364, 365.  This  distinction  perhaps  arose  out  of  the  doctrine 
maintained  by  the  courts  of  common  law,  that  marriages  con* 
trary  to  the  ecclesiastical  law,  though  voidable,  were  not  ipso 
facto  void  until  sentence  of  nullity  were  pronounced. 

In  regard  to  the  wife's  real  pro]>eriy,  it  is  settled  that  if  the 
Lusband  aliened  the  land  of  the  wife,  of  which  he  was  seised 
in  right  of  the  wife,  and  a  divorce  was  afterwards  obtained,  the 
wife's  right  remained  unaffected  by  the  husband's  conveyance; 
such  conveyance  did  not  work  a  discontinuance  of  her  estate, 
and  by  construction  of  the  statute  82  Hen.  Ym.  it  was  held 
that  she  might  immediately  enter. 

And,  more  directly  to  the  point  under  consideration,  it  is  laid 
down  that  if  the  husband  and  wife  purchase  an  estate  jointly 
and  are  disseised,  and  the  husband  releases,  and  afterwards 
they  are  divorced,  the  wife  shall  have  the  moiety,  though  before 
the  divorce  there  were  no  moieties,  for  the  divorce  converts  it 
into  moieties:  1  Bright  on  H.  &  W.  25, 162, 165;  2  Id.  864. 

This  must  necessarily  be  so;  for  although  in  such  case  the 
relation  of  husband  and  wife  existed  de  facto  at  the  time  the 
oonveyance  was  made  to  them  jointly,  yet,  in  contemplation  of 
law,  tiiat  unity  of  persons  out  of  which  this  anomalous  tenancy 
springs,  and  on  which  alone  it  depends  as  a  mere  incident, 
never  did  exist;  and  as  some  effect  must  be  given  to  the  con- 
veyance, the  divorce  is  regarded  as  having  severed  the  entirety* 
and  turned  it  into  moieties. 

It  would  seem  reasonable  that  this  principle  should  be  held 
equally  applicable  to  cases  where  a  marriage  lawfully  contracted 
is  dissolved  by  a  divorce  a  vinculo  for  some  supervenient  cause, 
as  frequently  happens  under  our  law,  though  its  application  is 
perhaps  not  so  easy  in  such  cases  as  where  the  marriage  con- 
tract was  void  ab  initio. 

If  the  rights  of  husband  and  wife  in  relation  to  an  estate 
held  by  entireties  are  not  altered  by  the  decree  declaring  the  di- 
vorce, what  becomes  of  the  joint  estate?  what  are  their  respective 
rights  in  the  future  in  regard  to  it?  They  are  no  longer  one 
legal  person;  the  law  itself  has  made  them  "  twain."  They  are  no 
longer  capable  of  holding  by  entireties;  the  relation  upon  which 
iliat  tenancy  depends  has  been  destroyed;  the  one  legal  person 
has  been  resolved,  by  judgment  of  law,  into  two  distinct,  indi- 
vidual persons,  having  in  the  future  no  relations  to  each  other; 
and  with  this  change  of  their  relations  must  necessarily  follow 
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a  correBponding  change  of  the  teoancy  dependent  upon  the  pre- 
viotis  relation.  As  they  cannot  longer  hold  by  a  joint  seisin, 
they  must  hold  by  moieties.  The  law,  in  destroying  the  unity 
of  persons  between  them,  has,  by  necessary  consequence,  de- 
stroyed the  unity  of  seisin  in  respect  to  their  joint  estate;  for, 
independent  of  the  matrimonial  union,  this  tenancy  cannot 
exist.  And  hence  it  has  been  held  that  a  conveyance  to  a  man 
and  woman  while  single,  and  who  afterwards  intermarry,  as 
they  took  originally  by  moieties,  they  will  continue  to  hold  by 
moieties  after  the  marriage:  1  Inst.  187  b. 

But  if  this  reasoning  be  correct,  as  between  the  husband  and 
wife,  the  question  remains.  What  effect  has  the  divorce  upon 
the  rights  of  a  third  person  who  has  acquired  the  interest  of  the 
husband  by  purchase  at  execution  sale  prior  to  the  divorce? 

We  are  of  opinion  that  the  subsequent  divorce  has  no  effect 
whatever  upon  the  rights  of  such  purchaser.  It  is  true,  the  pur- 
chaser at  execution  sale  succeeds  merely  to  the  rights  of  the 
husband  in  the  estate;  that  is  to  say,  he  acquires  no  other  or 
different  right,  either  as  regards  the  quantity  or  quality  of  estate, 
than  was  possessed  by  the  husband;  and  he  takes  it  subject  to 
all  the  rights,  legal  or  equitable,  existing  in  favor  of  third  per- 
sons at  the  time  of  the  sale.  But  still  the  puxohaser  is  not,  to 
every  intent  and  purpose,  placed  in  the  shoes  of  the  husband. 
On  the  contrary,  he  holds  the  estate  independent  of  the  hus- 
band and  of  his  future  creditors,  and  entirely  free  from  all 
future  accidents  or  contingencies  that  might,  as  against  the 
husband,  if  the  title  had  remained  in  him,  have  directly  or 
indirectly  affected  the  estate. 

The  purchase  in  the  present  case  was  not  made  in  view  of  the 
contingency  of  the  wife's  divorce  at  some  future  period,  and 
cannot  be  affected  by  it. 

The  defendant  by  his  purchase  became  invested  with  the  right 
of  the  husband  as  it  existed  at  the  time  of  the  sale;  that  is,  a 
right  to  occupy  and  to  enjoy  the  profits  of  the  land  as  owner  dur- 
ing the  joint  lives  of  the  husband  and  wife,  subject  to  the  con- 
tingency that  if  the  complainant  survives  her  former  husband, 
his  estate  wiU  then  terminate;  but  if  the  husband  survives*  he 
will  become  absolute  owner  of  the  whole  estate. 

The  only  remaining  inquiry  is,  whether  the  act  of  1849-50^ 
0.  86,  has  any  application  to  this  case.  And  we  think  it  has 
not.  This  act  only  protects  from  the  creditors  of  the  husband 
the  interest  in  the  wife's  lands  vested  in  him  jure  uxoris;  in 
other  words,  it  is  applicable  only  to  cases  where  the  fee  is  in  t^A 
wife  alone,  and  not  to  cases  where  they  are  jointly  seised  in 
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There  is  much  force  in  the  suggestion  that  to  extend  the  act 
by  construction  to  a  case  like  the  present  would  place  it  in  the 
power  of  the  husband,  by  resorting  to  mere  forms  of  convey- 
ancing, to  put  his  entire  real  estate  beyond  the  reach  of  his  cred- 
itors. 

No  equity  can  arise  in  favor  of  the  complainant  in  this  case 
in  consequence  of  the  land  having  been  purchased  with  monej 
derived  from  her  father's  estate.  The  money  had  been  previ- 
ously reduced  to  possession  .by  the  husband,  and  in  law  't 
thereby  became  his  money. 

The  only  claim  that  can  be  admitted,  on  the  part  of  the  com- 
plainant in  the  present  case,  rests  alone  upon  the  doubtful  con- 
tingency of  her  outliving  her  former  husband.  In  that  event, 
she  will  instantly  become  absolute  owner  of  the  entire  tract  of 
land;  in  the  contrary  event,  she  will  have  no  interest  in  the 
land  whatever. 

The  decree  will  be  reversed,  and  the  bill  be  dismissed  as  to 
the  defendant  Norman;  but  without  prejudice  to  any  future 
right  which  by  possibility  may  arise  in  complainant's  favor. 

All  QnxsnoKS  Aitisnro  nv  Pbuio:pal  Casb  ars  Discubsbd  at  Lsitgtb  . 
in  Den  v.  Bardenbergh,  IS  Am.  Deo.  371,  and  note.  The  following  oases 
maintain  the  same  dootrinei  Harding  v.  Springer^  31  Id.  61;  Jadbon  v.  Ale- 
CkmncU,  32  Id.  439;  Fairchild  v.  CfhatUOeux,  44  Id.  117;  Needham  v.  Branaan^ 
Id.  45;  Oibton  v.  Zimmerman,  61  Id.  168;  Wyckoff  v.  Oardner,  46  Id.  388; 
Brownton  v.  HuU,  42  Id.  617;  Miller  v.  MWer,  33  Id.  157;  Johnmm  v.  Hart, 
40  Id.  665;  Mos$  v.  lieCaU,  46  Id.  272;  MaHin  v.  Jackson,  67  Id.  489. 

Thb  pbikcipal  oasb  is  ottbd  arguendo  in  AUen  v.  MeCuUough,  2  Heisk. 
176,  where  the  ooort  decide  that  a  hnshand  by  diYoroe  is  not  relieved  from 
liability  for  the  wife's  debts,  as  in  case  of  the  dissolotion  of  the  relation  by 
death,  bat  that  he  ccmtinnes  liable  as  if  the  marriage  had  not  terminated.  It 
is  also  cited  in  Aiken  v.  SuUUt  4  Lea,  103,  to  the  point  that  the  purchaser  of 
the  husband's  interests  in  the  wife's  lands,  prior  to  the  passage  of  acts  abridg- 
ing the  hosband's  power  of  disposition,  took  it  as  it  then  stood,  and  without 
reference  to  the  contingency  of  a  subsequent  divorce  at  the  wife's  iustanoe, 
which  therefore  had  no  effect  upon  the  rights  of  such  purchaser. 


Cole  v.  Cole. 

[6  SUXBD,  07.] 

IIabbiaox  is  Civil  CoimucT,  and  mat  bi  Avomio,  Likb  Other  Coir» 
TRACTS,  for  want  of  sufficient  mental  capacity  in  the  parties.  If  at  the 
time  of  attempting  to  contract  the  mind  is  unsound,  it  is  incapable  of 
that  consent  which  is  necessary  to  the  validity  of  the  contract. 

MSKTAL  UnSOUKDNESS  TO  AvOID  MaRRIAOS   CONTRACT  MXTST  BX  ClBARLT 

Showk,  and  must  be  suifioient  in  degree,  as  it  is  not  every  unsoundness 
that  will  avoid  tbe  contract. 
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It  is  Difucult  to  Detsbminb  Degbee  of  Mental  Inoapaoitt  Disabuno 
One  fbom  Consentino  to  the  contract  of  marriage.  The  general  test 
is  the  fitness  of  the  person  to  be  trusted  with  the  management  of  himself 
and  his  own  concerns.  Such  a  person  has  a  disposing^  ocmtracting  mind, 
although  it  may  be  in  a  degree  impaired. 

Lunatic  on  Rboainino  his  Reason  may  Affxbu  Mabbiaoe  celebrated 
while  he  was  insane,  and  no  new  solemnization  is  necessary. 

Bill  for  the  annulment  o£  marriage.  The  opinion  states  the 
tacts. 

John  M.  BrigJU,  for  the  complainant. 
W.  F,  and  Ed.  Cooper^  for  the  defendant. 

By  Court,  Cabuthebs,  J.  This  bill  was  filed  on  the  eleventh 
of  October,  1857,  in  the  cliancery  court  of  Lincoln  county,  to 
rescind  a  contract  of  marriage  consummated  between  the  parties 
on  the  sixteenth  of  March,  1847,  upon  the  ground  of  the  in- 
sanity of  the  complainant  at  the  time.  The  chancellor  dismissed 
the  bill  upon  the  facts,  and  the  case  is  hereby  appealed. 

At  the  time  of  the  marriage  the  complainant  was  about  forty- 
six  and  the  defendant  about  fifty-two  years  of  age.  He  was  a 
widower  with  a  family  of  children,  and  she  a  widow  without 
children.  She  had  been  twice  married,  first  to  Thornton,  and 
then  to  Eeddick.  Thornton  died  about  the  year  1836,  a  short 
time  after  the  death  of  his  two  children  by  the  complainant, 
leaving  her  all  his  property,  consisting  of  a  plantation,  twelve 
or  fifteen  slaves,  etc.  She  married  Beddick  in  1840,  and  after 
living  together  a  week  or  two,  they  disagreed,  perhaps  about  her 
property,  and  she  abandoned  him.  Each  filed  their  bills  for  a 
divorce  in  the  chancery  court  at  Huntsville,  and  in  June,  1845, 
a  divorce  was  granted  upon  his  bill  on  the  ground  of  abandon- 
ment, and  hers  was  dismissed.  In  neither  of  their  bills  was 
any  issue  made  upon  her  mental  condition.  She  removed  to 
Tennessee  and  settled  in  Lincoln  county,  in  1844  or  1845,  where 
she  purchased  a  farm,  on  which  she  placed  her  slaves  and  other 
property,  and  continued  to  manage  the  same  until  her  marriage 
with  defendant. 

This  bill  is  based  upon  the  allegation  that  she  was  of  unsound 
mind  at  the  time  of  the  marriage,  as  well  as  before  and  after- 
wards, and  a  volume  of  proof  was  taken,  both  in  Alabama  and 
Tennessee,  on  both  sides,  upon  this  question.  The  contradiction 
and  conflict  usual  in  investigations  of  this  kind,  where  the  mind 
is  the  subject  and  opinions  are  evidence,  is  to  be  found  in  the 
proof. 

Marriage,  by  our  law,  is  a  civil  contract,  and  may  be  avoided. 
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like  any  other  contract,  for  want  of  sufficient  mental  capacity  in 
the  parties.  If  the  mind  is  unsound  at  the  time,  it  is  incapable 
of  consent,  and  that  is  an  essential  element  in  all  contracts. 

In  the  dark  ages,  when  there  was  thought  to  be  something 
sacred  and  mysterious  in  the  matrimonial  relation,  and  its  civil 
was  almost  obliterated  by  its  spiritual  character,  the  marriage  of 
persons  of  unsound  mind  was  held  valid.  Blackstone,  in  the 
second  volume  of  his  Commentaries,  438, 439,  says  this  was  "  a 
strange  determination,  since  consent  is  absolutely  requisite  to 
matrimony,  and  neither  idiots  or  lunatics  are  capable  of  con- 
senting to  anything."  The  test  question  in  all  such  cases  is, 
whether  the  party  is  capable  of  making  any  binding  contract. 
The  identity  of  the  doctrine  that  unsoundness  of  mind  vitiates 
this  as  well  as  all  other  contracts  is  well  established.  But  every 
consideration  of  policy  and  humanity  admonishes  us  that  a  con- 
tract so  essentially  connected  with  the  peace  and  happiness  of 
individuals  and  families,  and  the  well-being  of  society,  should 
not  be  annulled  on  this  or  any  other  ground  not  clearly  made  out. 
The  consequences  in  many  cases  would  be  most  deplorable. 
The  rights  of  property  would  be  unsettled,  and  the  peace  of 
families  destroyed,  to  say  nothing  about  the  effects  upon  the 
innocent  offspring.  The  annulment  of  other  contracts  would 
only  affect  property,  but  this  would  do  that  and  more,  it  would 
tell  upon  the  happiness,  character,  and  peace  of  the  parties. 
The  appalling  character  of  these  consequences  is  well  calcu- 
lated to  impress  the  courts  with  the  solemn  duly  of  requiring  a 
clear  case  for  the  application  of  the  general  principle  to  this 
delicate  and  important  contract.  It  is,  however,  only  a  civil 
contract,  and  must  stand  or  fall  by  the  usual  tests  applicable  to 
contracts. 

It  is  not  every  unsoundness  that  will  avoid  a  contract.  The 
degree  necessary  to  produce  this  effect  is  fixed  by  the  law,  and 
must  be  made  out  by  proof.  All  persons  of  lawful  age  are  pre- 
sumed to  be  capable  of  contracting,  until  the  contrary  is  made 
to  appear.  So  sanity  is  presumed,  and  if  the  contrary  is  alleged, 
it  must  be  proved  by  the  party  imputing  it.  If  a  state  of  per- 
manent insanity  is  once  shown,  the  burden  of  proof  shifts,  and 
a  lucid  interval  must  be  proved  by  the  other  side.  But  the  rule 
is  different  in  a  case  of  temporary  insanity,  depending  on  some 
exciting  cause  not  in  perpetual  action. 

The  general  rule  is,  that  "  those  who  have  not  the  regular  use 
of  their  understanding  sufficient  to  deal  with  discretion  in  the 
common  afiiEdrs  of  life,  or  the  weakness  being  so  considerable  as 
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to  amount  to  deiangement,  are  incapable  of  contraoting  a  Talid 
marriage,  or  making  any  other  binding  contract:  Bishop  on 
Mar.  &  DiT..  sec.  177. 

Sir  John  Nicholl,  in  Browning  ▼.  Reane,  2  Phillim.  69,  1  Eco. 
190,  as  cited  by  Bishop,  sec.  178,  says:  ''If  the  incapacity  be 
such  that  the  party  is  incapable  of  understanding  the  nature  of 
the  contract  itself,  and  incapable  from  mental  imbeciliiy  to 
take  care  of  his  or  her  own  person  and  property,  such  an  indi- 
Tidual  cannot  dispose  of  his  or  her  person  and  property  by  the 
matrimonial  contract,  any  more  than  by  any  other  contract/' 

It  is  difficult  to  describe  any  exact,  paJpable  line  between 
legal  capacity  and  incapaciiy.  Perhaps  this  is  impracticable 
as  an  abstract  thing  in  reference  to  the  ability  to  make  a  valid 
contract,  as  insanity  subsists  in  yarious  degrees,  and  the  line  of 
separation  between  it  and  mere  imbecility  is  often  faint  and  im- 
perceptible. The  general  test  is  the  fitness  of  the  person  to  be 
trusted  with  the  management  of  himself  and  his  own  concerns. 
Suck  a  person  has  a  disposing,  contracting  mind,  although  it 
may  be  in  a  degree  impaired. 

The  proof  in  this  case  shows  that  the  complainant  has  for  a 
great  many  years  labored  under  a  disease,  called  by  the  doctors 
prolap9tL8  uteri.  This  disease,  when  it  becomes  chronic,  always 
more  or  less  affects  the  mind.  It  may  assume  such  a  character 
as  to  destroy  the  intellectual  faculties.  Such  was  its  effect  upon 
the  complainant  in  1850,  and  from  that  to  this  time.  Previous 
to  1850,  it  is  very  dear  from  the  proof  that  she  was  only  sub- 
ject to  paro^sms  of  the  disease,  with  intervening  periods  of 
composure  and  sanity.  There  is  much  detail  in  the  evidence  in 
relation  to  her  conduct  during  these  paro^rsms,  commencing  in 
the  life-time  of  her  first  husband,  and  continuing  up  to  the  time 
of  the  total  derangement  of  her  mind  in  1850.  She  was  the 
subject  of  great  delusions  in  the  paroxysms  of  her  physical  dis- 
ease; but  when  these  attacks  passed  off,  she  was  as  rational  as 
ever.  These  changes  in  her  physical  system  account  for  the 
confiict  in  opinion  in  relation  to  her  mental  condition.  Her 
delusion  consisted  in  ungrounded  and  startling  apprehension 
of  conspiracies  against  her  life  by  her  own  slaves,  and  her 
kindred  and  others.  She  imagined  they  were  waylaying  her 
house  for  the  purpose  of  killing  her— putting  poison  in  her 
water,  etc.  She  would  prepare  herself  with  pistols  and  guns 
on  these  occasions,  shoot  them  off  in  the  night,  and  often  call 
for  protection;  she  would  become  wild  and  excited,  very  loqua- 
cious, eccentric,  and  foolish,  when  the  fits  of  this  disease  were 
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apon  her.  Mooh  of  her  oonduct  on  the  subject  of  courtship 
and  beaux,  such  as  showing  the  love-letters  of  one  suitor  to  an- 
other, and  boasting  about  her  conquests,  and  the  like,  was  in 
▼eiy  bad  taste,  and  evinced  great  eccentriciiy  of  character.  But 
if  the  exceptional  conduct  of  either  widows  or  widowers  when 
they  become  anxious  to  marry  is  to  be  regarded  as  delusion, 
our  lunatic  asylum  would  have  to  be  vexy  much  enlarged. 
Eccentriciiy  of  conduct  or  peculiarity  of  manners  does  not  con* 
stitute  insanity. 

It  is  certainly  veiy  clear  that  this  lady  could  not  be  regarded 
as  permanently  deranged  until  1850.  But  there  is  as  little 
question  that  she  was  occasionally  and  temporarily  in  that  con- 
dition for  ten  or  twelve  years  before  that  time.  And  the  impor- 
tant question  is.  What  was  her  mental  condition  at  the  time  of 
her  marriage  with  the  defendant  in  1847  ?  There  were  only  two 
persons  present  to  witness  the  nuptial  ceremony — ^her  overseer, 
Bethune,  and  the  justice  of  the  peace,  Daniel  Farrar,  who  per- 
formed the  marriage  ceremony.  The  first  gave  his  opinion  that 
she  was  of  unsound  mind,  and  the  latter  thinks  she  was  perfectly 
sound  and  sensible.  They  both  witnessed  all  her  acts  and  oon- 
duct on  that  occasion,  on  which  they  rely  for  their  opinions,  and 
arrived  at  different  conclusions.  The  overseer  remained  in  the 
house  but  a  short  time,  but  the  magistrate  staid  all  night,  and 
until  after  breakfast  next  morning.  He  states  that  he  had  a 
great  deal  of  conversation  with  her,  and  never  thought  of  her 
being  insane,  but  considered  her  sound  and  sensible. 

It  is  in  proof  that  she  managed  her  own  business  from  the 
death  of  her  first  husband  up  to  the  time  of  the  marriage  in 
question;  that  she  contracted  with  her  own  overseer,  bought 
land,  sold  slaves,  purchased  and  made  up  her  negro  cloth- 
ing, and  evinced  judgment  and  understanding  in  all  her 
business  transactions.  She  is  proved  to  have  been  a  neat  and 
excellent  housekeeper,  both  before  and  after  her  marriage  with 
Cole.  The  proof  is  abundant  on  these  points.  The  result  of 
the  whole  body  of  the  proof  is,  that  she  was  subject  to  great 
mental  aberrations  when  her  disease  assumed  an  aggravated 
form,  which  was  frequent,  and  when  relieved  of  that,  her  mind 
resumed  its  healthy  action  again  until  the  recurrence  of  another 
paroxysm. 

But  if  the  proof  established  the  fact  that  she  was  of  unsound 
mind  at  the  time  of  the  marriage,  there  is  abundant  evidence 
that  she  was  afterwards  restored,  at  least  temporarily,  and  did 
Qoi  repudiate,  but  her  acts  and  conduct  recognized  the  validity 
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of  her  marriage.  A  Innatio  on  regaining  his  reason  may  affirm 
a  mairiage  celebrated  while  he  was  insane:  1  Bishop  on  Mar.  & 
Diy.,  see.  [189];  Miar.  BiUings.eidet  415;  CampbeUv.  Mesier, 
4  Johns.  Ch.  333  [8  Am.  Dec.  570];  and  this  without  any  new 
solemnization.  If  there  is  sufficient  reason  to  apply  this  princi- 
ple to  deeds  and  other  contracts  of  persons  incapable  of  con- 
sent for  infancy,  there  is  surely  a  better  and  stronger  reason  to 
extend  it  to  the  contract  of  marriage. 

If  the  treatment  of  the  complainant  by  the  defendant  could 
have  any  effect  upon  the  question  in  this  case,  as  it  certainly 
cannot,  it  would  be  found  to  afford  no  aid  to  the  bill,  as  it  has 
been  bind  and  affectionate  at  all  times. 

Upon  the  whole  case,  we  think  the  marriage,  with  all  its  inci- 
dents of  rights  and  duties,  was  yalid  and  binding  on  both  par- 
ties, and  affirm  the  decree  of  the  chancellor  dismissing  the  bill. 

Nbitheb  Oooasional  Paboxtsms  nor  Hsbeditabt  Insanitt  before  mar- 
riftge,  and  unknown  to  complainant,  nor  complete  insanity  after  marriage,  ii 
ground  for  divorce:  Hamaher  y.  ffamaktr,  66  Am.  Dec  705.  The  prinapal 
ease  is  cited  in  MeBeynclds  v.  Siat€^  6  Coldw.  23,  to  the  point  that  a  Innatio 
on  regaining  his  reason  may  affirm  a  marriage  celebrated  while  he  wi 
and  this  without  any  new  solemnlitJon. 
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FULSHEAB   V.   RaNDON. 

[18  Tbzai,  376.] 

Pamt  18  Boom)  BT  WRTrnui  Contract,  though  his  Siomatubx  dou 
MOT  Appiab  at  its  end.  If  his  name,  written  by  himself,  appear  in  any 
part  of  the  agreement,  it  may  be  taken  as  his  signature,  if  it  was  written 
for  the  porpose  of  giving  authenticity  to  the  instrument,  and  thus 
operating  as  a  signature. 

Pabtt  is  Bound  bt  Contract  Madb  and  Delttebed  as  his  Aobbbmbnt, 
when  a  person  having  authority  signs  the  names  of  all  parties  to  the  in- 
stmment. 

To  Put  Pboov  ov  Bxbcution  ov  Contract  upon  Ofposino  Pabtt,  it  must 
be  put  in  issue  by  the  pleadings,  under  the  provisions  of  the  Texas  stat* 
ute. 

Writtbn  Contract,  Signatures  of  the  parties  to  which  appear  to  be  in 
the  same  handwriting,  is  admissible  in  evidence. 

AonoN  upon  a  racing  contract,  the  signatures  to  which  were 
in  the  body  of  the  instrument,  and  appeared  to  have  been  writ- 
ten by  one  party.  Said  agreement  was  offered  in  evidence,  but 
was  ruled  out  by  the  court,  and  plaintiff  assigns  this  as  error. 

G.  W.  Bticldey,  for  the  appellant. 

By  Court,  Whbbleb,  J.  In  order  to  bind  a  party  to  a  written 
contract  or  agreement,  it  is  not  necessary  that  his  signature 
should  ajypear  at  the  end  of  it.  If  he  writes  his  name  in  any 
part  of  the  agreement,  it  may  be  taken  as  his  signature,  provided 
it  was  there  written  for  the  purpose  of  giving  authenticity  to 
the  instrument,  and  thus  operating  as  a  signature:  2  Parsons  on 
Cont.  287.  In  Johnson  v.  Dodgson^  2  Mee.  &  W.  653,  where 
the  question  was  whether  there  was  a  signing  by  the  party  within 
the  provision  of  the  statute  of  frauds.  Lord  Abinger  said:  ''  Tht 


SSI 


Digitized  by  VjOOQIC 


282  Lorn  V.  Wright.  [Tezaa. 


\  haTe  deoided  that  although  the  signature  be  in  the  begin- 
ning or  middle  of  the  instrument,  it  is  as  binding  as  if  at  the 
foot  of  it;  the  question  being  always  open  to  the  jury  whether 
the  party  not  haying  signed  it  regularly  at  the  foot  meant  to  be 
bound  by  it  as  it  stood;  or  whether  it  was  left  so  unsigned 
because  he  refused  to  complete  it.  But  when  it  is  ascertained 
that  he  meant  to  be  bound  by  it  as  a  complete  contract,  the 
statute  is  satisfied — ^there  being  a  note  in  writing  showing  the 
terms  of  the  contract,  and  recognized  by  him/*  See  MerrtU  ▼. 
Olodon,  12  Johns.  102  [7  Am.  Dec.  286];  Claaon  ▼.  Bailey,  14  Id. 
484;  Pennimon  t.  ffartahom,  18  Mass.  87.  If  the  contract  was 
made  and  delivered  by  the  defendant  as  his  agreement  and  un- 
dertaking, it  would  bind  him;  and  it  would  make  no  difference 
that  the  same  person  may  have  written  the  signatures,  if  author- 
ized thereunto  by  the  parties.  The  defendant  did  not  put  in  issue 
the  making  of  the  contract  so  as  to  put  the  plaintiff  upon  proof 
of  its  execution:  Hart.  Dig.,  art.  741.  And  it  was  no  objection 
to  the  admission  of  the  writing  in  evidence  that  the  signatures 
of  the  other  parties  appeared  to  be  in  the  same  handwriting. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  sustaining 
the  defendant's  objection  to  the  admission  of  the  evidence,  for 
which  the  judgment  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

Non  TBOUOH  NOT  SiOKKD  »t  the  bottom  of  the  instnunont,  hot  at  the 
and  of  the  Uwt  Motenoe  but  one,  ii  snffioiently  ligned  to  bind  the  party  exo- 
onting  the  note:  Prinee  v.  Thomp$on,  21  Tex.  481;  and  nnlees  be  deny  the 
ezeeotion  thereof  under  oath,  he  oannot  object  to  its  being  read  in  evidenoe 
at  the  trial:  Ohm  y.  Judmm,  9i  Id.  289. 


Linn  v.  Wbioht. 

pB  Tbzai,  a?.] 

AmoKOB,  BT  RiMAiiruro  is  PossnsioN  ov  Goodb  to  dupoee  of  them  at 
agent  for  the  tmttee.  Is  deemed  prkna/a^  to  have  oondoc  >d  himeelf  in 
dealing  with  them  in  aooordanoe  with  an  understanding  with  his  princi- 
pal, who  is  boand  to  take  notice  of  the  manner  in  which  the  agent  con* 
dncts  himself  in  his  employment,  and  who  is  presumed  to  have  asscmted 
to  hb  acts. 

Emplotmbut  01^  Dkbtor  as  Aobmt  of  Tbustu  to  use  and  control  assigned 
effects  in  a  manner  inconsistent  with  the  purposes  of  the  trust,  and  as 
his  own,  Ib  evidence  that  the  assignment  was  not  made  in  good  faith. 

AasiONMBNT  Pbovsd  to  izavb  bebn  IirrxNDKo  TO  Sbcubb  Pbetsrbbd 
CBBDnoBS,  and  those  who  had  incurred  liability  as  sureties  of  the 
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anigiior,  and  alio  to  eeoare  to  the  aaiignor  oertidii  beoifiti  out  of  tlit 
property  to  tlie  hindenuioe  of  other  creditors  in  the  eaforoement  of  thmr 
rightSy  ii  frandolent  and  void  a«  to  the  deferred  creditore. 

CnouiC8TAKCB8  NBXD  NOT  Bi  80  CoKGLUsiTB  IN  THXiB  Natuub  and  ten- 
dency a«  to  exclude  every  other  hypothesia  than  the  one  aonght  to  be 
eatabliihed  in  order  to  anthoriae  a  Jury  to  dednoe  from  oircnma tantial 
Of  idenoe  the  oondnaion  of  frand. 

QunnoM  ov  Fbaubuliiit  Ihtbht  n  Qitxstion  ov  Fact  within  the  provinoe 
of  the  Jury  to  decide. 

UvxJBH  TBKBM  IS  SoMX  BifXBXHGB  OK  DnoBimoN  to  the  property  con- 
veyedy  either  in  the  body  of  the  tmat  deed  or  a  aohednle  annexed  to  it, 
10  a«  to  render  the  property  capable  of  being  aaoertained  and  identified, 
the  deed  will  not  ordinarily  tranafier  title,  bat  will  be  inoperadve  and 
Toid.  This  omiaeicn  is,  in  some  cases,  a  badge  of  fraud,  which  may, 
however,  be  repelled. 

Abshtgb  ov  Sghxdvli  CoziTAiimio  DxaoBipnov  ov  Pbopibtt,  and  pre- 
pared previons  to  the  making  of  the  deed  of  trust,  is  a  suspicious  circum- 
stance, which,  unless  explained,  or  unless  there  is  proof  of  what  particular 
property  was  embraced  in  the  assignment,  is  a  sufficient  ground  to  ex- 
clude the  assignment  from  the  consideration  of  the  jury. 

IswrKuanovB  abb  mot  Ebbonbous  merely  because  they  do  not  embrace 
every  aspect  in  which  the  law  applicable  to  the  case  might  have  been 
presented  to  the  jury. 

MxKX  Omissiov  to  6ivb  iNSTRUonovs  NOT  AsKBD,  but  which  would  have 
been  proper,  is  not  error. 

Undbb  Tbxas  Statutb,  in  Obiibb  to  Ebndxb  Judombnt  in  an  action  of 
replevin,  it  is  essential  that  the  value  of  the  property  should  bo  ascer- 
tained, and  the  sheriff  is  required  to  assess  its  value  when  taking  the 
bond  required  of  the  claimant.  This  estimate  may  be  acquiesced  in  by 
the  parties  to  the  suit,  and  taken  as  the  true  value  for  the  purpoee  of 
rendition  and,  enforcement  of  judgment,  but  it  has  never  been  held 
that  the  estimate  of  value  thus  made  waa  conclusive  upon  the  parties. 

Whbbb  nr  Action  ov  Bbplbvin  the  issue  made  is  the  question  in  general 
terms  of  the  claimant's  right  of  property  in  the  goods,  and  the  only 
pleading  before  the  court  at  that  time  is  the  claimant's  answer,  in  which 
he  does  not  plead  his  title  or  inform  the  opposing  party  or  oonri  on  what 
title  he  intends  to  rely  to  maintain  his  daim  to  the  property,  but  after- 
wards relies  on  a  trust  deed  for  that  purpose,  the  opposing  party  must  be 
allowed  to  impeach  the  validity  of  such  deed. 

Bepubtdi  to  try  right  of  property  in  certain  goods  leTied  upon 
hj  yirtae  of  executions  in  favor  of  defendants,  and  against  one 
Chapman,  and  churned  by  plaintiff  as  his  property.  Phdntiff, 
in  his  affidayit  of  chum,  stated  that  the  sheriff,  by  virtue  of  said 
executions,  levied  upon  said  goods  as  the  property  of  Chapman; 
that  tiie  said  goods  were  then  in  his  (plaintiff's)  possession,  and 
in  a  storehouse  known  as  Chapman's;  that  Chapman  was  at  the 
time  of  the  levy  acting  as  the  agent  and  clerk,  and  disposing  of 
the  goods,  for  and  on  the  account  of  plaintiff;  that  he  daimf 
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said  goods  a3  his  own;  has  a  perfect  title;  that  this  claim  is 
made  in  good  faith;  and  that  he  is  not  a  party  in  any  of  the 
said  executions.  The  issue  formed  upon  the  affidayit,  and  under 
tlie  direction  of  the  court,  "was.  Are  the  goods  levied  upon  the 
property  of  Linn  ?  At  the  trial,  plaintiff  introduced  a  deed  of  as- 
signment from  Chapman  to  himself,  the  consideration  in  which 
was  that  the  plaintiff  undertook  to  pay  the  claims  which  certain 
creditors  had  against  Chapman.  The  deed  named  the  claims 
and  creditors  and  described  the  property,  as  stated  in  the 
opinion.  Plaintiff  then  introduced  one  Phillips  as  a  witness, 
who  testified  to  being  a  witness  to  said  deed;  that  it  was  exe- 
cuted by  Chapman  and  plaintiff;  that  the  goods  named  therein 
were  the  same  that  were  delivered  to  plaintiff  upon  the  execu- 
tion of  said  deed;  that  the  goods  were  in  the  hands  of  the 
sheriff,  under  attachment  sued  out  against  Chapman;  that  an 
agreement  was  made  between  Chapman  and  his  attaching  cred- 
itors that  if  he  (Chapman)  would  find  good  security,  they  would 
release  the  goods;  that  plaintiff  and  certain  others  agreed  to  go 
his  security,  upon  condition  that  he  assign  the  goods  to  plaintiff 
in  trust,  with  power  to  sell  them  in  order  to  pay  the  debts  for 
which  they  were  security;  that  Chapman  executed  such  deed, 
and  the  goods  were  released  and  delivered  to  plaintiff,  who, 
with  others,  signed  a  note  as  security  for  Chapman.  One  John- 
son was  then  sworn  on  behalf  of  plaintiff,  and  testified  that  he 
knew  the  goods  mentioned  in  the  assignment;  that  the  goods 
replevied  were  a  portion  of  the  same  goods;  that  at  the  time  re- 
plevied they  were  in  bad  condition,  greatly  injured,  and  that  m 
his  estimation  they  were  not  worth  more  than  one  half  of  their 
first  cost;  that  plaintiff,  after  the  goods  were  replevied,  sold 
them  at  auction;  that  he  (witness)  was  present  during  the  sale, 
and  that  the  goods  were  sold  for  a  fair  price.  The  deposition 
of  Chapman  was  then  introduced  on  behalf  of  plaintiff.  It 
stated  that  Chapman  made  the  assignment  for  the  purpose  of 
securing  plaintiff  and  others  as  his  sureties  on  a  note  for  the 
payment  of  claims  for  which  his  property  had  been  attached; 
that  when  the  attachment  suits  were  settled,  plaintiff  was  placed 
in  possession  of  the  goods  as  assignee,  and  that  he  had  so  con- 
tinued in  possession;  that  the  goods  remained  in  the  same 
house  after  as  before  the  assignment,  and  that  plaintiff  paid 
rent  therefor,  as  also  all  expenses  for  selling  the  goods;  that  he 
(Chapman)  was  employed  as  agent  of  plaintiff,  and  was  in  no 
way  connected  with  the  goods  after  the  assignment,  except  as 
agent,  and  as  such  received  compensation  from  plaintiff;  tbat 
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daring  the  time  he  was  employed  as  agent  he  supposed  that 
the  public  knew  that  he  was  acting  as  such;  and  that  tboi^gh 
he  might  haye  signed  instruments  without  adding  the  word 
"agent,"  or  for  **  plaintiff  as  assignee/'  if  this  was  done,  it 
was  through  ignorance  or  from  the  habit  of  signing  as  prin- 
cipal; that  all  of  the  property  owned  by  him  was  included  in 
the  assignment,  and  applied  to  the  payment  of  the  claims  named 
therein.  The  jury  were  instructed  that  if  they  believed  that 
the  trust  deed  was  made  in  good  faith,  and  to  protect  the  inter- 
ests of  Chapman's  creditors,  and  that  plaintiff  took'  the  goods 
to  assist  in  carrying  out  the  intention  of  Chapman,  without  any 
fraudulent  intent  on  his  part,  or  knowing  of  any  such  intent  on 
the  part  of  Chapman,  then  the  assignment  would  vest  the  title 
to  the  property  in  plaintiff,  and  that  the  jury  would  so  find; 
but  that  if  they  should  find  that  a  contrary  intention  and  state 
of  facts  existed,  then  the  assignment  would  be  fraudulent,  and 
the  property  in  dispute  subject  to  sale  under  the  executions. 
The  plaintiff  asked  the  following  instruction,  which  the  court 
refused:  **  That  if  the  jury  found  for  the  plaintiff,  they  should 
find  the  value  of  the  goods  replevied/'  The  jury  returned  a  ver- 
dict that  the  trust  deed  was  made  to  delay  the  payment  of  cred- 
itors, and  that  the  property  was  subject  to  execution.  Judg- 
ment accordingly,  and  plaintiff  appeals. 

J,  J.  HoU^  for  the  plaintiff  in  error. 

F,  S.  Stockdale  and  W.  8.  Olatts^  for  the  defendants  in  error. 

By  Court,  Wheeleb,  J.  The  principal  questions  respecting 
the  admissibility  of  evidence  to  invalidate  the  assignment  were 
determined  when  the  case  was  before  us  on  a  former  appeal. 
The  rulings  of  the  court  appear  to  have  been  in  accordance 
with  the  opinion  then  delivered  in  the  case,  and,  it  is  conceived, 
the  well-settled  rules  of  evidence  upon  the  question  of  fraudu- 
lent intent  in  the  making  of  a  deed.  Unquestionably,  the  deed 
is  to  be  received  in  the  light  of  surrounding  circumstances,  in 
order  to  arrive  at  the  real  intention  of  the  parties.  Unquestion- 
ably the  assignor,  remaining  in  possession  of  the  goods,  to  dis- 
pose of  them  as  agent  for  the  trustee,  must  be  deemed,  prima 
facie  at  least,  to  have  conducted  himself  in  his  dealing  with 
them  in  accordance  with  the  understanding  between  himself  and 
his  principal.  The  latter  was  bound  to  take  notice  of  the  man- 
ner in  which  he  conducted  himself  in  his  employment.  What 
the  agent  did,  the  principal  must  be  presumed  to  have  assented  io ; 
and  it  is  not  unreasonable  to  suppose  that  parties  had  contemn 
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plated  in  advance  a  line  of  condnct,  which  they  are  shown  to 
have  parsued.  Although  the  employment  of  the  debtor  by  the 
trustee  is  not  forbidden  by  law,  yet ''  if  he  be  i)ermitted,  as  their 
agent,  to  use  and  control  the  assigned  efiElects  in  a  manner  wholly 
inconsistent  with  the  pnrx)oses  of  the  trost,  and  as  his  own,  it 
will  be  evidence  that  the  assignment  was  not  made  in  good 
faith:"  Burrill  on  Assignments,  174;  Smith  v.  SeaviUs,  10  Ala. 
92,  105. 

The  fair  and  natural  inference  deducible  from  the  evidence  is, 
that  the  dealing  of  the  parties  with  the  goods  after  the  assign- 
ment was  consonant  with  their  intention  and  private  understand- 
ing at  the  time  of  making  it;  and  that  it  was  intended  not  only 
to  secure  the  preferred  creditors  and  those  who  had  incurred 
liability  as  sureties  of  the  assignor,  but  also  to  secure  to  the 
assignor  himself  certain  benefits  o^t  of  the  property  assigned, 
to  the  hinderance  of  other  creditors  in  the  enforcement  of  their 
rights.  That  such  a  purpose  will  render  the  deed  fraudulent 
and  void  as  to  the  deferred  tsreditors,  does  not  admit  of  question. 
To  warrant  the  jury  in  so  finding,  it  was  not  necessary  that  the 
drcumstanoes  tending  to  that  conclusion  should  have  been 
incapable  of  being  accounted  for  upon  any  other  hypothesis. 
There  is  no  such  rule  of  evidence  or  principle  of  law  as  that,  in 
order  to  authorize  a  jury  to  deduce,  from  circumstantial  evi- 
dence, the  conclusion  of  fraud,  the  circumstances  must  be  of  so 
conclusive  a  nature  and  tendency  as  to  exclude  every  other 
hypothesis  than  the  one  sought  to  be  established.  If  the  evi- 
dence is  admissible  as  conducing  in  any  degree  to  the  proof  of 
the  fact,  the  only  legal  test  applicable  to  it  upon  such  an  issue 
is  its  sufficiency  to  satisfy  the  minds  and  consciences  of  the  jury. 
The  question  of  fraudulent  intent  is  a  question  of  fact,  which  it 
is  peculiarly  within  the  province  of  the  jury  to  decide.  They  are 
the  exclusive  judges  of  the  weight  of  evidence;  and  are  to  be 
guided  in  their  decision  by  their  conscientious  judgment  and 
belief,  under  all  the  circumstances  of  the  case:  1  Stark.  Ev.  474; 
Briscoe  v.  Branaugh^  1  Tex.  826.  What  amount  or  weight  of  evi- 
dence shall  be  sufficient  proof  of  such  intent  can  never  be  mat- 
ter of  legal  definition.  The  law  therefore  refers  the  weight  of 
evidence  and  the  degree  of  probability  to  the  jury;  and  the  only 
test  which  can  be  applied  is  its  sufficiency  to  produce  a  satisfac- 
tory conviction  or  belief  in  their  minds. 

Deeming  the  evidence,  extrinsic  of  the  deed,  sufficient  to 
warrant  the  verdict,  it  is  unnecessary  to  decide  upon  the  intrin- 
■10  validity  of  the  instrument.     It  is  not  proposed,  therefore,  to 
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notice  all  the  objections  taken  to  it.  But  there  is  one  which 
Beems  deserving  of  notice,  especially  as  the  conrt  may  again  be 
required  to  pass  upon  it;  that  is,  that  the  schedule  referred  to 
in  the  deed  as  containing  a  description  of  the  property,  and  as 
being  annexed  to  the  deed,  was  not  annexed,  nor  produced  in 
evidence.  There  certainly  should  be  a  description  of  the  prop- 
erty conveyed,  either  in  the  body  of  the  instrument  or  in  a 
schedule  annexed  to  it.  Without  such  a  description,  or  some 
such  reference  as  to  render  the  property  capable  of  being  ascer- 
tained and  identified,  the  deed  will  not  ordinarily  operate  a 
transfer  of  the  title.  There  must  in  general  be  some  such  de- 
scription or  reference  to  the  property,  or  the  deed  will  be  inop- 
erative and  invalid.  But  it  is  immaterial  whether  it  be  given  in 
the  body  of  the  instrument,  or  in  a  schedule  annexed,  to  which  ref- 
erence is  made.  The  latter  is  the  usual  method  where  the  property 
is  considerable  in  amount,  or  consists  of  a  variety  of  particulars. 
'*  When  schedules  are  intended  to  be  prepared,  and  are  referred 
to  in  the  assignment,  they  should  in  strictness  be  prepared  be- 
fore the  assignment  is  dravm,  or,  at  any  rate,  be  in  readiness,  so 
as  to  be  annexed  to  the  instrument  before  it  is  executed.  In 
some  cases,  however,  where  time  has  not  been  allowed  for  the 
preparation  of  schedules,  particularly  those  of  the  property 
assigned,  an  assignment  executed  without  schedules,  and  only 
referring  to  them  as  *  to  be  made  out  and  annexed '  at  a  future 
time,  has  been  adjudged  valid:''  Burrill  on  Assignments,  247. 
**  If  possible,  these  schedules  should  be  completed  and  annexed 
to  the  assignment  before  execution;  but  this  is  sometimes  dis- 
pensed vdth.  The  general  rule  on  this  subject  appears  to  be 
this:  that  the  mere  omission  to  annex  the  usual  schedules  is  not 
in  itself  sufficient  to  avoid  the  assignment In  some  in- 
stances, and  when  taken  in  connection  vriih  other  circumstances, 
this  fact  of  omission  may  be  considered  a  badge  of  fraud.  But 
the  inference  of  fraud  may  be  repelled  by  various  circumstances. 
Thus  in  Massachusetts,  where  the  assignment  itself  contained  a 
proviso  that  schedules  were  to  be  made  out  as  soon  as  might  be, 
the  presumption  of  fraud  was  held  to  be  removed.  So  in  New 
York,  where  full  schedules  were  presented  to  the  court  in  an- 
swer to  a  bill  filed  by  a  judgment  creditor,  the  inference  of 
fraud  was  held  to  be  repelled.  So  if  the  property  be  described 
in  the  assignment  with  sufficient  certainty  to  enable  the  af^signee 
to  take  possession  of  it,  the  omission  to  annex  a  schedule, 
though  provided  for  in  the  deed,  will  not  render  the  assignmei^ 
void.   And  if  possession  accompany  the  transfer,  and  the  trar* 
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tion  be  in  all  other  respects  fair,  the  mere  want  of  a  schedule 
will  not  render  it  fraudulent.  Want  of  a  schedule  is  less  sus- 
picious where  the  whole  of  the  assignor's  property  is  conveyed 
for  the  benefit  of  all  creditors,  than  where  part  of  it  is  conveyed 
for  particular  creditors: "  Id.  254-256.  A  mere  imperfection  in 
the  description  of  the  property  will  not  have  the  effect  of  inval- 
idating the  instrument;  and  a  description  in  general  terms  has 
frequently  been  held  unobjectionable;  as  where  the  property 
was  described  as  the  cargoes  of  certain  vessels  named,  without 
invoices,  bills  of  lading,  or  valuation,  and  real  estate  lying  in 
Boston,  Oharlestown,  and  Maine,  without  a  particular  description 
of  each  parcel,  it  was  held  that  as  the  description  could  be  made 
certain  by  the  reference  given,  it  was  sufficient:  Id.  240  et  seq. 
The  authorities  on  this  subject  are  reviewed  at  considerable 
length  by  Mr.  BurriU's  treatise,  and  the  general  rules  deduced. 
The  extracts  and  references  we  have  given  may  suffice  to  indicate 
the  law  as  applicable  to  the  present  case.  The  description  of 
the  property  given  in  the  deed  is  contained  in  the  following 
clause :  '  'All  and  singular  my  stock  in  trade,  consisting  of  goods, 
wares,  and  merchandise,  and  named  in  the  schedule  hereunto 
annexed,  dated  August  24, 1852,  marked  '  B;'  also  all  my  notes 
and  accounts  due  me  by  debtors,  a  schedule  of  which,  with  the 
names  of  the  debtors,  and  the  amounts  due  by  them,  respect- 
ively, is  to  be  made  and  hereunto  annexed,  marked  *  0.' "  "All 
my  stock  in  trade,  consisting  of  goods,  wares,  and  merchandise," 
is  certainly  very  indefinite,  but  perhaps  not  so  indefinite  as  to 
be  incapable  of  being  rendered  certain  by  proof.  But  it  seems 
the  schedule  of  the  twenty-fourth  of  August,  containing  a  par- 
ticular description  of  the  property,  had  been  prepared  previously 
to  the  making  of  the  deed,  which  bears  date  on  the  ninth  of 
September  following.  Why  the  schedule  was  not  annexed  does 
not  appear.  Its  absence  is  certainly  a  suspicious  circumstance, 
and  unless  explained,  or  unless  there  was  satisfactory  proof  of 
what  property  was  included  in  the  general  reference  "all  my 
stock  in  trade,"  so  that  it  might  certainly  appear  for  what  the 
assignee  is  responsible— whether  the  property  was  not  greatly 
more  than  sufficient  to  satisfy  the  preferred  creditors,  and  what 
particular  property  was  in  fact  embraced  in  the  assignment — the 
court,  it  would  seem,  might  well  have  sustained  the  motion  of 
the  appellees  to  exclude  the  assignment  from  the  consideration 
of  the  jury;  for  undoubtedly  it  was  the  right  of  the  deferred 
creditors  to  have  all  the  security  against  abuse  of  the  trust  by 
the  assignee  which  it  was  the  apparent  purpose  of  the  deed  to 
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afford,  and  to  be  fnlly  informed  as  to  the  dijq>OBition  which  the 
assignor  had  made  of  his  proi>ert7.  They  ought  not  to  be  bound 
by  any  assignment  which  was  effected  in  such  a  manner  as  not 
to  enable  tiiem  to  hold  the  assignee  or  trustee  responsible  for 
all  the  property  conveyed,  or  as  to  needlessly  embarrass  their 
remedy  against  him  in  case  of  his  delinquency,  or  which  in  any 
manner  concealed  the  real  transaction,  and  rendered  it,  in  any 
of  its  parts,  not  readily  accessible  to  their  observation,  and  the 
eye  of  the  court,  in  case  of  the  necessiiy  of  a  resort  to  legal  pro- 
cess for  the  protection  of  their  rights. 

It  is  not  perceived  that  there  is  anything  in  the  charge  of  the 
court  which  is  erroneous,  or  was  calculated  to  mislead  the  jury. 
Instructions  will  not  be  deemed  erroneous  merely  because  they 
do  not  embrace  every  aspect  in  which  the  law  applicable  to  the 
case  might  have  been  presented  to  the  jury.  If  the  charge  of 
the  court  was  thought  to  be  imperfect  or  incomplete  in  its  pre- 
sentation of  the  law  of  the  case,  it  was  the  right  of  the  party  to 
supply  any  supposed  omission  or  imperfection  by  asking  the 
proper  instruction.  Where  this  has  not  been  done,  the  mere 
omission  of  the  court  to  give  instructions  which  would  have 
been  proper  is  not  error.  The  word ' '  delay  "  was  evidently  em- 
ployed in  the  charge  of  the  court,  and  was  doubtless  understood 
by  the  jury,  in  the  sense  in  which  it  is  used  in  the  statute;  not 
merely  in  reference  to  a  question  of  time,  but  to  the  interposi- 
tion of  obstacles  in  the  way  of  creditors,  with  the  fraudulent 
intent  to  hinder  and  delay.  In  that  sense,  it  was  properly  held 
to  invalidate  the  assignment:  Burrill  on  Assignments,  c.  22. 

Without  deeming  it  necessary  to  examine  more  particularly  at 
present  the  errors  assigned  in  reference  to  the  ingenious  and 
able  argument  of  counsel  for  the  appellant,  on  the  question 
of  the  validity  of  the  assignment,  we  conclude  that  they  disclose 
no  sufficient  ground  for  reversing  the  judgment. 

But  in  the  ruling  of  the  court  refusing  to  instruct  the  jury  to 
find  the  value  of  the  property,  we  are  of  opinion  there  is  error. 
In  order  to  render  the  judgment  contemplated  by  the  statute, 
Hart.  Dig.,  art.  2818,  it  is  essential  that  tiie  value  of  the  prop- 
erty should  be  ascertained.  In  taking  the  bond  from  the  claim- 
ant, the  sheriff  is  required  to  assess  the  value  of  the  property: 
Id.,  art.  2814.  But  this,  it  seems  evident,  was  intended  for  the 
purpose  of  fixing  the  amount  of  the  bond  to  be  given  by  the 
claimant.  Where  the  parties  acquiesce  in  the  estimate  of  value 
adopted  by  the  officer,  it  has  been  held  that  it  might  be  taken 
to  be  the  true  value,  for  all  the  purposes  of  the  rendition  and 
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enforcement  of  the  judgment:  Wright  t.  Eendermm,  12  Tex.  48. 
Bat  it  haa  never  been  supposed  that  the  sheriflf 'a  estimate  of  the 
Talue  was  conclusive  upon  the  parties.  The  contrary  opinion 
has  been  entertained:  Id.  46.  The  subject  will  be  found  to 
have  been  sufficiently  examined  in  a  case  decided  at  the  last 
term  at  Tyler,  Lewis  v.  Taylor,  17  Tex.  57,  upon  the  construc- 
tion of  the  seventh  section  of  the  statute:  Hart  Dig.,  art  2820. 

As  the  case  will  be  remanded,  it  is  proper  to  notice  the  objec^ 
tion  that  the  issue  was  not  properly  made,  so  as  to  admit  evi- 
dence to  impeach  the  assignment  as  fraudulent  Although  the 
statute  provides  that  the  court  shall  direct  the  issue  to  be  made 
up.  Hart.  Dig.,  art.  2816,  yet  the  form  and  manner  of  making  it 
are  left  to  the  parties.  The  issue  was  accordingly  made,  pro- 
pounding the  question,  in  the  most  general  terms,  of  the  claim- 
ant's right  of  property  in  the  goods.  The  only  pleading  before 
the  court,  at  the  time  of  forming  the  issue,  was  what  purports 
to  be  the  claimant's  answer,  in  which  he  did  not  plead  his  title, 
or  notify  the  plaintiffs  or  the  court  on  what  title  he  intended  to 
rely  to  maintain  his  chum  to  the  property.  Not  having  pleaded 
his  title,  the  plaintiffs  could  not  be  required  to  plead  in  avoid- 
ance of  it;  nor  could  other  issues  be  made  than  that  which  was 
made,  upon  the  bare  claim  of  property.  The  issue  was  what  the 
claimant  made  it;  and  under  such  an  issue,  the  greatest  latitude 
of  proof  must  necessarily  be  admitted.  The  plaintiffs  could  not 
be  required  to  anticipate  the  claimant's  evidence  of  title,  and 
plead  to  it;  they  are  not  supposed  to  have  known  in  what  it  con- 
sisted. When  produced  in  evidence,  they  must  be  allowed  to 
introduce  evidence  to  impeach  its  validity. 

It  does  appear  that  after  the  issue  was  made  up,  the  claim- 
ant filed  an  '*  amended  answer,"  in  which  he  pleaded  specially 
his  title.  But  it  does  not  appear  to  have  been  by  leave  of  the 
court;  nor  does  it  appear  that  either  the  plaintiff  or  the  court 
had  notice  of  it.  After  the  formation  of  the  issue  imder  the 
statute,  the  parties  were  not  bound  to  anticipate  further  plead- 
ings; and  unless  in  some  manner  brought  to  the  attention  of  the 
court,  or  the  notice  of  the  party  in  time  to  reply  to  or  take  issue 
upon  them,  they  cannot  properly  be  considered  as  changing  the 
issues  previously  formed,  or  as  affecting  the  right  to  introduce 
evidence  applicable  to  those  issues.  Had  the  claimant  pleaded 
his  title  in  the  first  instance,  or  had  Jiis  amended  answer  been 
filed  before  the  issue  was  made  up,  or  had  it  been  brought  to  the 
notice  of  the  court  and  the  opposite  party  when  filed,  the  latter 
might  have  been  required  to  plead  specially  the  matter  relied  on 
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to  ioTalidate  it,  in  order  to  the  formation  of  the  appropriate 
issues,  and  the  admission  of  evidence  to  impeach  the  title.  But 
the  case  must  be  viewed  as  having  gone  to  trial  upon  the  issue 
as  made  up  by  the  parties  under  the  direction  of  the  court;  and 
upon  the  state  of  the  record,  to  admit  the  deed  of  assignment  in 
evidence,  and  then  to  have  excluded  the  evidence  offered  to  in- 
validate it,  would  have  oi>erated  a  surprise,  and  manifest  in- 
justice to  the  plaintiffs.  The  objection  to  evidence,  therefore,^ 
on  the  ground  of  its  supposed  want  of  relevancy  to  the  issue,  was 
not  well  taken. 

But  because  the  court  erred  in  excluding  evidence  of  the  value 
of  the  property,  and  refusing  to  instruct  the  jury,  at  the  instance 
of  the  claimant,  to  find  its  value,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded.     

Aasaamaan  n  Void  WmoB  oois  vor  Sioima  Equal  Distribution 
among  the  oreditori,  hot  nmarrm  a  portko  to  the  awigiior:  Pike  v.  Btteonf 
88  Am.  Deo.  259,  and  notes  263,  ooUeeting  prior  ceaee;  Amdermm  ▼.  /icOer, 
86  Id.  290;  KwifimiaU  ▼.  lieDanaid,  67  Id.  ^212,  and  note  216,  ooUecting 
caaet  on  the  effect  of  retention  of  poMeeeion  by  vendor  after  anignment. 

Fraud  mat  bi  Pbovcd  by  Ciboumstaiitial  or  preeomptive  eridenoe: 
Bri9Coe  ▼.  BrenaugK  46  Am.  Deo.  106,  and  note  120;  Bureh  v.  Smilh,  65  Id. 
154,  note  157.  The  proof  in  encli  oaaea  mnat  besatitfaotory:  WhiU  ▼.  Trotter^ 
63  Id.  112,  note  125.  Ciromnctanoea  need  not  be  of  ao  conolnaive  a  natore 
and  tendency  a«  to  exdnde  every  other  hypotheaii  than  the  one  aonght  to  be 
eatabliahed,  in  order  to  anthoriae  a  jury  to  dednoe  from  ciroomatantial  evi- 
dence the  concloaion  of  frand:  Spcurki  v.  Dawion,  47  Tex.  146,  citing  the 
principal  oaae. 

Fraudulxht  Ivmrr  u  QunnoN  ior  Juby:  Briscoe  v.  Bronavgh,  46 
Am.  Dec  106;  BUtinge  ▼.  BiOimgs,  56  Id.  819;  K^kendaU  ▼.  McDonald,  67 
Id.  212;  Bureh  ▼.  Smith,  65  Id.  154,  and  citations  in  notea  to  theee  caaes. 
Specific,  malidooa,  corinona,  gailefal  intention  to  hinder,  delay,  and  defraud 
creditors  ia  a  question  of  fact,  to  be  ascertained  upon  evidence,  as  other  facta 
are  when  anbmitted  to  a  jury:  Bcddwin  v.  Fed,  22  Tex.  717. 

Judge  n  not  Boukd  to  Present  Cask  in  Evert  Aspict  of  which  it  is 
ansceptible  on  the  evidence:  Sidwell  v,  Evans,  21  Am.  Dec.  387;  Kravjfhum 
V.  Oreisemer,  67  Id.  487.  Instructions  will  not  be  deemed  erroneous  becanae 
they  do  not  embrace  every  aspect  in  which  the  law  might  have  been  pre- 
aented  to  the  jury:  Thompson  v.  Payne,  21  Tex.  625,  citing  the  principal  case. 

It  is  not  Error  to  Omit  to  Oivb  Instructions  not  Asked:  Moses  v. 
Boston  and  Maine  R.  R.,  64  Am.  Dec.  381,  and  citations  in  note  393. 

Assionuknt  mat  fis  HsLD  Invalid  where  there  is  No  Description 
of  the  property  by  schedules  or  otherwise,  such  as  will  lead  to  its  being  ascer- 
tained or  identified:  Baldwin  v.  Peei,  22  Tex.  720;  but  when  the  description  la 
made  certain  by  some  other  means  then  a  achedule  or  other  specific  descrip- 
tion, need  not  be  given,  however  advisable  that  thia  be  done;  Crwo  v.  Bed 
Rher  Co.  Bank,  62  Id.  368,  all  citing  the  principal  case. 
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Tevst  Dud  ov  Entibb  Capital  Stock  of  »  firm  made  six  months  prior  to 
their  being  declared  bankrapt,  and  not  recorded,  proriding  for  the  retention 
of  possewion  of  the  property  by  them,  with  power  to  aeU  in  the  ordinary 
coarse  of  trade  and  pay  the  claims  of  certain  creditors,  is  not  per  §e  Toid  oo 
the  ground  ol  frand:  8eoU  t.  A{fbrd,  53  Tex.  92. 


Fbakkun  v.  Coffee. 

[18  TsxAS,  41S.] 
HOMMTIAD  KlOIBBABILT  INCLUDES  IdXA  OV  HoUSK  OB  BlSIDBNOK  of  SOme 

sort,  and  the  exemption  guaranteed  by  the  law  and  oonstitation  of  Texas 
is  based  upon  the  supposition  that  there  is  a  homestead  in  fact;  a  home 
in  which  the  citizen  and  his  family  are  or  might  be  domiciled,  and  that 
it  does  not  consist  of  land  merely. 

Whxrb  Home,  Residxncx,  ob  Sbttlbmxht  has  Ongx  bbxn  Aoquibxd  oo 
lands  it  is  not  necessary  that  there  should  be  continuous  actual  occupa- 
tion to  secure  the  homestead  from  forced  sale;  an  absence  temporary  in 
its  nature,  and  not  designed  as  an  abandonment,  will  not  work  a  forfeiture 
of  the  right. 

Is  Obdxb  to  Sboubb  Hombstkad  Exsxption,  it  is  not  necessary  that  a 
house  should  be  actually  built  or  improvements  made  upon  the  land; 
but  there  must  ie  a  preparation  to  improve,  and  of  such  a  character  and 
to  such  an  extent  as  to  manifest  beyond  doubt  an  intention  to  complete 
the  improvements  and  reside  upon  the  place  as  a  home. 

UvDXB  Statutobt  Pbovisions  ov  Law  of  Texas,  the  various  articles  of 
personal  property  exempt  from  executian  secured  to  the  debtor  must 
exist,  and  he  must  be  the  owner  of  them,  before  the  benefit  of  the  stat- 
ute can  be  claimed  by  him. 

Thb  opinion  contains  the  &ot8. 

J.  T.  Harcourif  for  the  i^pellant. 

W.  B.  Jarmon  and  Fred.  Tate,  for  the  appeUees. 

By  Court,  Hexfhill,  0.  J.  The  appellant,  Nicholas  Frank- 
lin, was  the  owner  of  a  tract  of  land  a  few  miles  from  the  town 
of  Lagrange.  He  had  not  resided  upon  the  land  before  his 
marriage;  and  since  his  marriage  he  had  lived,  under  some  ar- 
rangement, at  the  house  of  his  mother-in-law  in  the  town.  Eight 
or  ten  years  ago  there  was  a  small  cabin  built  upon  the  land, 
and  a  patch  of  two  or  three  acres  inclosed.  There  was  no  evi- 
dence that  the  improvements  were  made  by  or  for  Franklin.  A 
witness  thought  that  another  person  whom  he  named  made  the 
improvements.  A  free  negro  occupied  the  cabin  for  a  short 
time.  The  improvements,  viz.,  fence  and  cabin,  remained  on 
the  land  only  one  season,  and  no  one  would  now  know  that  the 
land  had  ever  been  improved.    The  land  vtbs  sold  at  sheriff's 
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iBle,  and  appellants,  viz.,  FtanUin  and  his  wife,  sue  to  set  aside 
the  sale,  on  the  ground  that  the  land  was  the  only  tract  owned 
by  them;  that  it  was  their  homestead,  and  as  snoh  was  exempted 
from  forced  sale  under  execution.  It  was  in  proof  that  Frank- 
lin had  appeared  at  the  sheriff's  sale  and  given  notice  thai 
whoever  bought  the  land  would  buy  a  lawsuit. 

A  jury  was  waived,  and  the  cause  being  submitted  to  the 
court,  judgment  was  given  for  the  defendant. 

That  the  homestead  exemption  was  founded  upon  principles 
of  the  soundest  policy  cannot  be  questioned.  Its  design  was  not 
only  to  protect  citizcois  and  their  families  from  the  miseries  and 
dangers  of  destitution,  but  also  to  cherish  and  support  in  the 
bosoms  of  individuals  those  feelings  of  sublime  independence 
which  are  so  essential  to  the  maintemmce  of  free  institutions. 

These  are  noble  objects;  and  such  construction,  consistent 
•  with  the  spirit  of  the  provision,  should  be  given,  as  would  pro- 
mote and  secure  the  purpose  intended.  But  the  exemption 
guaranteed  by  law  and  the  constitution  is  based  upon  the  sup- 
position that  there  is  a  homestead  in  fact,  in  actual  existence; 
that  there  is  a  home  in  which  the  citizen  and  his  family  are  or 
might  be  settled.  We  are  called  upon  in  this  suit  to  extend  the 
exemption,  and  declare  that  land  upon  which  the  owner  never 
resided,  never  used,  or  attempted  or  was  preparing  to  use,  as  a 
home,  and  which  is  in  fact  wild  and  uncultivated,  should  be  re- 
garded as  a  homestead,  and  as  such  protected  from  execution. 
We  cannot  assent  to  the  proposition  that  this  land  should  be 
considered  as  a  homestead.  The  proposition  would  have  been 
sound  hod  the  constitution  declared  that  two  hundred  acres  of 
land  belonging  to  a  head  of  a  family  should  be  exempted  from 
forced  sale.  But  such  is  not  the  provision.  The  homestead, 
not  to  exceed  two  hundred  acres,  is  declared  to  be  exempted. 
There  must  be  a  homestead  over  which  the  constitution  may 
throw  its  shield,  and  not  land  merely,  upon  which  the  owner 
may  or  may  not  put  his  cabin,  mansion,  or  improvements,  and 
claim  as  a  home. 

A  homestead  necessarily  includes  the  idea  of  a  house  for  resi- 
dence or  mansion-house.  On  town  or  city  lots  it  cannot  exceed 
a  certain  value.  But  on  the  rural  homestead  there  is  no  such 
restriction.  The  dwelling  may  be  a  splendid  mansion,  or  a  mere 
cabin  or  tent,  open  to  the  winds  and  rains  of  heaven.  If  there 
be  either,  it  is  under  the  protection  of  the  law;  but  there  must 
be  a  home  residence  before  the  two  hundred  adjoining  acres  can 
be  ^i^tm^^^  as  a  homestead.    Where  a  home  readence  or  settle* 
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ment  has  onoe  been  acquired  on  lands,  it  would  not  be  naeesaaiy 
that  there  should  be  continuous^  at^tual  oooupation,  to  Beonie 
the  land  from  forced  sale.  If  the  citizen  or  family  should  leave 
in  search  of  another  home,  the  first  would  remain  until  the 
second  should  be  acquired.  If  a  husband  remove  his  wife 
and  family  into  another  county,  and  without  providing  them 
a  home  abandon  his  wife,  she  might  again  resume  possession 
of  the  homestead:  FuUerUm  v.  Doyle,  18  Tex.  8.  And  no 
absence,  on  pleasure  or  business,  temporary  in  its  nature,  and 
not  designed  as  an  abandonment,  would  work  a  forfeiture  of  the 
right.  Nor  would  it  be  necessary  to  secure  the  exemption  that 
a  house  should  be  built  or  improvements  made.  But  there  must 
be  a  preparation  to  improve,  and  this  must  be  of  such  a  char- 
acter and  to  such  an  extent  as  to  manifest,  beyond  a  doubt,  the 
intention  to  complete  the  improvements  and  reside  upon  the 
place  as  a  home. 

By  law,  various  articles,  in  addition  to  the  homestead,  are 
exempt  from  execution;  as,  viz.,  furniture,  tools  of  trade^  cows, 
hogs,  etc.  But  these  must  exist  in  fact  before  the  benefit  can 
be  claimed.  The  law  provides  that  these  articles  shall  be 
secured  to  the  debtor  out  of  his  property,  but  that  is  only  in  the 
event  that  he  is  the  owner  of  such  artides.  This  rule  prevades 
the  entire  exemption.  It  becomes  operative  only  when  the 
specific  articles  which  it  covers  are  in  actual  existence  as  th# 
property  of  the  debtor. 

The  rule  is  reversed  where  the  claim  is  for  the  benefit  of  the 
widow  and  children  out  of  the  estate  of  the  decedent.  But  that 
has  no  application  where  debtors  are  claiming  exemption  ^n  their 
own  right. 

In  this  case  there  was  no  house  or  home  upon  the  land.  The 
plaintiff  had  not  resided  there  before  or  since  his  marriago.  He 
had  made  no  preparation,  or  done  no  acts,  which  would  evince  a 
fixed  intention  and  purpose  to  select  and  appropriate  the  plac« 
as  a  home;  and  we  are  of  opinion  that  there  is  no  error  in  tbt 
judgment,  and  that  the  same  be  affirmed. 

Judgment  affirmed. 

What  Occupation  Nicsssa&t  to  Ck>MSTiTUTB  Hombstkad:  OkarUmr, 
Lambermm,  63  Am.  Deo.  457»  and  note  463;  WaUen  v.  PeopU^  65  Id.  730} 
note  to  Taylor  y.  Hargcm^  60  Id.  606. 

What  Absbncb  will  Work  Abandonmknt  or  Hombstiad:  SUwaH  t. 
Maekey,  G7  Am.  Deo.  906,  and  cases  cited  tupro. 

HomsTBAD  Nbobssarilt  Includes  Idba  or  House  or  Residence:  SeoU 
▼.  Dyer,  60  Tez.  137;  and  if  the  owner  does  not  reside  upon  the  premises.  It 
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ii  BOt  hii  honngttad,  and  to  liaUe  to  be  idld  at  foroed  itles  Walker  r.  Datrtt, 
81  Id.  085  (homflstead  CAses);  bnt  it  ii  not  necenary  that  a  honse  be  built 
or  hnprovemeiiti  made  upon  the  land  to  eecnre  it  as  a  homettead;  however, 
there  moat  be  aooh  preparation  to  iniprore  as  thowa  beyond  donbt  an  inten- 
tion to  reside  npon  the  pUoe  as  a  home,  and  oomplete  the  improvementa: 
Martkimd  v.  Bamkart,  44  Id.  280;  H.  S  O.  N.  J?.  B.  Co.  v.  WhUer,  Id.  811; 
Bame»  t.  WkUe^  63  Id.  831;  8eoU  ▼.  D^^  80  Id.  138,  all  dting  the  principal 


Mntx  BBMoyAL  ov  Hubbamd  akd  Wira  from  land  will  not  operate  ^pm> 
faeto  as  an  abandonment  of  it  as  their  homestead:  Thomas  v.  WUUamB,  50 
Tex.  273,  citing  the  principal  case,  which  is  cited  in  Howard  ▼.  Mar$kaU,  48 
Id.  478,  to  the  point  that  the  oonstitotion  of  Texas,  when  using  the  words 
"  homestead  "  and  *' family,**  did  not  contemplate  that  the  parties  occupying 
it  should  be  composed  of  a  family  who  were  neither  related  by  blood  nor 
connected  by  marriage* 


Smith  v.  Pbbbt. 

UvDXE  Tklab  Statuti,  Shbriff  Who  Fails  to  Bmnuf  EziounoN  as 
directed  by  law  is  prima  faeU  liable  to  the  plaintiff  in  the  execution  for 
the  full  amount  of  the  debt,  interest,  and  costs;  but  this  is  not  oonclu- 
sively  the  measure  of  damages.  The  o£Bcer  may  avoid  the  liability  by 
proving  a  reasonable  excuse  for  his  failure  to  make  the  return,  or  that 
the  plaintiff  has  sustained  no  injury.  The  burden  is,  however,  upon  him 
to  so  prove;  and  where  he  pleads  that  the  judgment  debtor  was  insol- 
vent, and  that  consequently  the  plaintiff  baa  sustained  no  injury,  he  may 
be  held  liable  for  nominal  damagea  and  costs. 

Suit  against  Smith  and  his  sureties  for  the  failure  of  Smith, 
as  sheriff,  to  return  two  executions  in  favor  of  plaintiffs.  Plain- 
tiffi'  judgments  were  recovered  at  the  spring  term,  1863;  exeou- 
tions  were  issued  thereon  returnable  at  the  next  term.  This 
action  was  commenced  in  November,  1864,  and  defendant  proved 
that  the  judgment  debtors  named  in  the  executions  were  insol- 
vent,  and  had  no  property  out  of  which  to  satisfy  said  judg- 
ments. Notwithstanding  this  defense,  the  court  gave  jud^ent 
for  the  plaintiffs. 

J,  H.  Bobsan,  for  the  plaintiffs  in  error. 
O.  W.  Smitht  for  the  defendants  in  error. 

By  Court,  Whulsb,  J.  In  the  rendition  of  judgment,  the 
court  evidently  proceeded  on  the  ground  that  the  insolvency  of 
the  defendantmn  execution,  and  the  fact  that  the  plaintiffs  had 
sustained  no  injury  by  reason  of  the  default  of  the  sheriff,  did 
Dot  affect  their  right  under  the  statute,  Hart.  Dig.,  art.  IrUG, 
to  have  judgment  against  him  and  his  sureties  for  the  full 


Digitized  by  VjOOQIC 


296  Skfth  v.  Perbt.  [Texas, 

ftmonnt  of  Che  debt,  interest,  and  costs.    The  judgment  can 
only  be  supported  on  the  ground  that  the  statute  fixes  abso- 
lutely the  measure  of  the  plaintiffs'  damages;  and  it  makes  no 
difference  that  they  have  not  been  injured  by  the  default  of  the 
sheriff;  they  are  entitled  to  their  judgment,  irrespectiye  of  the 
question  of  injury.    If  this  Tiew  of  the  law  be  correct,  it  would 
make  no  difference  though  after  the  issuance  of  the  execution 
the  debt  had  been  paid.    The  principle  upon  which  the  liability 
of  the  officer  is  made  to  rest  would  apply  as  well  to  that  case 
as  the  present.    The  contrary,  however,  was  decided  in  the 
case  of  HamiUon  y.  Ward,  4  Tex.  856.     The  primary  object  of 
the  statute  was  held  to  be  to  give  compensation  to  the  party  for 
the  injury  occasioned  by  the  default  of  the  officer;  and  where 
no  injury  had  been  sustained,  it  was  held  there  could  be  no  right 
to  compensation.    Accordingly,  it  appearing  that  after  the  de- 
fault the  plaintiff  had  been  paid  his  debt,  it  was  decided  that 
he  could  not  proceed  against  the  sheriff  for  failing  to  return  the 
execution.    And  in  Underwood  v.  Eussell,  Id.  176,  it  was  held 
that  although  the  statute  did  not,  in  express  terms,  admit  of 
any  excuse  for  the  default  of  the  officer,  yet  it  must  be  intended 
that  a  reasonable  excuse  would  be  heard;  and  such  excuse  was 
there  held  to  acquit  the  sheriff  of  liability.    The  construction 
which  these  cases  have  put  upon  the  statute,  and  which  we  see 
no  cause  to  depart  from  in  the  present  case,  is,  that  a  sheriff 
who  fails  to  return  an  execution  as  directed  bylaw  is  prima  facie 
liable  to  the  plaintiff  in  execution  for  the  full  amount  of  the 
debt,  interest,  and  costs.     That,  prima  facie,  is  the  measure  of 
the  plaintiff's  damages.    But  it  is  not  conclusive;  and  the  officer 
may  avoid  such  liability  by  proof  showing  a  reasonable  excuse 
for  his  failure  to  return  the  execution,  or  that  the  plaintiff  has 
sustained  no  injury.    The  burden  of  proof  is  upon  the  officer; 
and  in  a  case  like  the  present,  he  may  be  held  liable,  at  all  events, 
for  nominal  damages  and  costs,  as  in  the  case  of  an  ordinary 
action  against  him:   Sedgwick  on  Damages,  2d  ed.,  509.    In 
EamiUon  v.  Ward,  supra,  we  held  otherwise;  but  there  the  debt 
had  been  fully  paid  and  satisfied  before  the  proceeding  against 
the  sheriff  was  commenced.     Ther0  was  not  even  an  apparent 
right  of  action  at  the  time  of  instituting  the  proceedings,  which 
distinguishes  that  from  the  present  case. 

Where,  under  statutes  similar,  perhaps,  to  dhrs,  the  insol- 
vency of  the  judgment  debtor  has  not  been  admitted  as  a 
defense  or  in  mitigation  of  damages,  the  party  who  would  pro- 
eeed  against  the  officer  for  a  failure  to  return  the  execution  is 
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fiequiiv^d  to  institate  his  proceeding  promptly;  otherwise  he  ia 
bftrred  of  his  remedy.  Here  it  is  provided  by  statute  that  the 
motion  against  the  sheriff  and  his  sureties  may  be  made  at  any 
time  within  five  years  from  the  day  on  which  tibe  execution  was 
returnable:  Hart.  Dig.,  art  2378;  and  but  three  days'  notice  is 
required  to  be  given  of  the  motion:  Id.,  art.  1346.  The  only 
security  which  the  officer  has,  where  he  has  made  due  i^eturn  of 
the  execution,  is  that  the  derk  will  do  his  duty  in  recording  tho 
return  and  preserving  the  evidences  of  it.  It  is  not  improbable 
that  the  officer,  summoned  to  answer  upon  so  short  a  notice, 
years  after  the  alleged  default,  and  after  he  has  gone  out  of 
office,  may  sometimes  be  placed  apparently  in  default  when 
really  he  had  performed  his  duiy.  The  temptation  to  seek  to  fix 
liability  upon  him  will,  of  course,  be  in  proportion  to  the  diffi- 
culty of  collecting  the  debt  from  the  judgment  debtor.  In 
Kentucky,  where,  it  seems,  the  -insolvency  of  the  defendant  in 
execution  has  not  been  admitted  as  a  defense  under  their  statute, 
the  court  on  one  occasion  remarked  that  executions  have  some- 
times issued  against  men  hopelessly  bankrupt,  with  no  other  de» 
sign  than  to  take  advantage  of  some  possible  slip  or  omission  of 
the  officer  of  the  law:  Per  Eobertson,  0.  J. ,  in  Maury  v.  Cooper, 
8  J.  J.  Marsh.  224.  We  might  expect  to  witness  similar  abuses — 
and  the  opportunities  for  practicing  them  would  be  greater  here, 
owing  to  the  greater  length  of  time  allowed  within  which  to 
make  the  experiment — ^if  tiie  officer  were  to  be  held  liable  at  all 
events.  Sherifis  should  be  held  to  a  strict  accountability;  and 
wherever  injury  has  or  may  have  resulted  to  a  party,  from 
neglect  of  duty  by  themselves  or  their  deputies,  they  and  their 
sureties  should  be  made  responsible.  But  the  officer  ought  not 
to  be  subjected  to  such  perils  and  penalties  for  mere  technical 
defaults,  where  no  one  has  been  injured,  as  that  no  discreet  or 
judicious  man  would  be  willing  to  take  upon  himself  the  re- 
sponsibility of  the  office.  It  cannot  be  supposed  that  the 
legislature  intended,  nor  does  the  language  of  the  statute 
require,  a  construction  which  would  impose  such  penalties  for 
the  benefit  of  those  who  have  not  been  injured  by  the  derelic- 
tion of  the  officer.  The  primary  object  of  the  statute  must 
have  been  to  afford  a  redress  for  injuries.  It  could  not  have 
been  intended  to  hold  out  a  temptation,  and  afford  the  oppor- 
tunity, to  those  who  had  sustained  no  injury,  and  consequentiy 
could  have  no  real  ground  of  complaint,  to  speculate  upon  the 
derelictions  of  the  officer.  If  the  primary  object  had  been  to 
impose  a  penalty  by  way  of  punishment,  it  would  not  have  been 
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proTided  ibat  the  penalty  should  go  to  the  plaintiff  in  execu- 
tion, in  cases  where,  not  being  an  injured  party,  he  could  have 
no  right  to  claim  it.  It  provides  that  for  failing  to  return  an 
execution  on  the  day  and  at  the  place  the  same  shall  be  made 
returnable,  the  sheriff  "  shall  be  liable  to  pay  the  plaintiff  in 
execution  the  full  amount  of  the  debt,  interest,  and  costs." 
But  it  does  not  necessarily  result  that  he  shall  be  so  liable  at  all 
events,  although  he  may  have  a  reasonable  excuse,  and  although 
the  plaintiff  may  have  a  reasonable  excuse,  and  although  the 
plaintiff  has  not  been  injured  or  hindered  in  the  collection  of 
his  debt.  It  goes  upon  tibe  general  presumption  that  the  debtor 
is  solvent,  and  that  the  n^lect  of  duty  will  result  in  injury. 
But  where  the  opposite  is  shown  to  be  the  fact,  the  case  does  not 
come  within  the  object  and  policy  of  the  law.  If,  therefore, 
the  question  were  an  open  one,  we  think  the  construction  here- 
tofore placed  upon  the  statute,  by  the  cases  to  which  we  have 
referred,  the  true  construction.  The  present  case  comes  clearly 
within  the  principle  of  those  decisions;  conformify  to  which 
requires  that  the  judgment  be  reversed,  and  the  cause  will  be 
remanded  for  a  new  trial. 
Reversed  and  remanded. 

LiABiUTT  or  Sheritf  vob  Failubb  to  BsruBH  BxBCunoN:  ffaU  r, 
BrookB,  30  Am.  Dec.  485;  Lqfim  v.  IViUanl,  26  Id.  629;  Camnwnwealth  t. 
Magee^  49  Id.  500,  and  note  513. 

MxASUBB  or  Damaobs  against  SHxairr  roa  Noir-RxruRK  or  Exxcutioh: 
Evan$  V.  Oovemor^  54  Am.  Dec  172,  note  176,  and  caeee  dted  mtprtu 

Insolvency  or  DnrBNDANTSiN  Bzscution  it  not  equivalent  to  ''proper 
official  diligence  **  on  the  part  of  the  eheriff,  and  it  not  a  good  defense  for  him 
in  an  action  for  failure  to  levy  and  retom  an  exeaatkm:  Vamghan  v.  WcmMU^ 
28  Tex.  121,  citing  the  principal  case. 


Waieinb  v.  Walkbb  County. 

[18  Tkxas.  885.] 

Road  Ovxbsbkb  mat,  withoitt  Beoomino  Tbispasseb,  Go  upon  Aojaobnt 
Land  and  take  timber  trees  for  road  pnrpoeee,  when  the  amount  taken 
does  not  materially  injure  or  impair  the  value  of  the  land. 

OwNKB  or  Land  is  Entitled  to  Compensation  prom  Ooxrsn  roB  Trees 
t^ken  from  his  land  by  road  overseer  to  repair  road. 

BoAD  Ovebseeb  is  Legallt  Constituted  Agent  of  the  county  from  which 
he  receives  his  appointment,  and  the  county  is  liable  io  its  corporate 
capacity  for  any  acts  done  by  him  in  the  prooer  and  necessary  exercise 
of  the  authority  conferred  upon  him. 
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Pvrmaa  alleging  that  one  Whitehead,  after  being  appointed 
mnd  acting  as  a  road  oyerseer  in  Walker  county,  entered  upon 
petitioner's  land  without  his  consent,  and  cut  therefrom  three 
thousand  timber  trees  for  the  purpose  of  repairing  a  road;  that 
the  trees  so  cut  were  of  the  value  of  twenty  cente  each;  that  the 
land,  amounting  to  sixty  acres,  from  which  the  trees  were  cut, 
was  mostly  yaluable  for  the  trees  upon  it;  and  that  by  the  cut- 
ting from  it  of  the  trees  its  value  had  been  reduced  to  fifty  cente 
per  acre;  that  ite  original  value  was  seven  dollars  per  acre. 
Wherefore  the  petitioner  prayed  damages  in  the  sum  of  five  hun- 
dred dollars.  There  was  judgment  by  default,  and  a  jury 
assessed  the  damages  at  twenty  dollars.  The  default  was  then 
set  aside,  and  a  demurrer  and  answer  filed,  the  demurrer  was 
sustained,  the  petition  dismissed,  and  petitioner  appeals. 

-     Leigh  and  Baker,  for  the  appellant. 

A.  M.  Branch^  for  the  appellee. 

By  Court,  Whxeleb,  J.  The  fact  that  the  jury  impaneled 
to  assess  the  damages,  when  there  was  no  defense,  estimated 
the  plaintiff's  damage  at  no  more  than  twenty  dollars,  renders 
it  probable  that  a  very  different  case  was  presented  by  the  evi- 
dence from  that  steted  in  the  petition.  But  in  revising  the 
ruling  of  the  court  sustaining  the  demurrer,  the  matters  con- 
tained in  the  petition  mu«t  be  taken  to  be  true  as  therein  steted; 
and  the  question  is,  whether  they  are  sufficient  to  entitle  the 
plaintiff  to  maintain  his  action. 

For  the  appellee  it  is  insisted  that  the  plaintiff  has  no  right 
-of  action;  for,  that  a  private  mischief  is  to  be  endured  rather 
than  a  public  inconvenience;  and  the  right  of  eminent  domain 
gives  to  the  legislature  the  control  of  private  property  for  pub- 
lic uses.  And  the  legislature  have  declared  that  '*  when  to  the 
-overseer  of  the  roads  it  may  appear  expedient  to  make  cause- 
ways and  build  bridges,  the  timber  most  convenient  may  be 
used: "  Acte  6th  Legis.  140,  sec.  17. 

It  is  true  that  there  are  cases  in  which  the  righte  of  property 
must  be  made  subservient  to  the  public  welfare.  There  may 
be  cases  where  the  right  of  the  public  reste  upon  a  principle  of 
necessity,  which  will  justify  the  appropriation  or  destruction  of 
private  property  without  rendering  the  public  liable  to  make 
reparation.  If  a  public  highway  be  out  of  repair,  the  passen- 
gers may  lawfully  go  through  an  adjoining  private  inclosure. 
It  is  lawful  to  raze  houses  to  the  ground  to  prevent  the  spread* 
tng  of  a  conflagration.     These,  it  is  said,  are  cases  of  urgent 
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neoesaity^  in  which  no  action  laj  at  common  law  by  the  indiyid- 
nal  who  Bostained  the  injury.  And  it  is  true,  too,  that  the 
right  of  public  domain,  or  inherent  sovereign  power,  gives  to 
the  legislature  the  control  of  private  property  for  public  uses. 
Boads  may  be  cut  through  the  lands  of  individuals  without  their 
consent;  and  timber  may  be  taken  from  the  adjacent  lands  to 
make  the  necessary  causeways  and  repairs,  without  the  consent 
of  the  proprietor.  But  to  this  right  there  is,  in  this  state,  a 
qualification  annexed  by  the  declaration  in  the  bill  of  rights,  that 
**  no  person's  property  shall  be  taken  or  applied  to  public  use 
without  adequate  compensation  being  made,  unless  by  the  con- 
sent of  such  person.''  And  provision  has  been  made  by  law 
for  ascertaining  the  injury  occasioned  by  establishing  a  road 
through  cultivated  or  inclosed  land,  and  making  compensation: 
Hart.  Dig.  854;  Acts  5th  Legis.  87,  88,  sees.  6  et  seq.  There 
are  similar  declarations  and  provisions  in  the  constitutions  and 
laws  of  most  of  the  other  states.  It  is  held  to  rest  with  the 
legislature  to  judge  of  the  cases  which  require  the  application 
of  the  right  of  eminent  domain.  It  may  be  applied  to  roads, 
canals,  ferries,  bridges,  etc.,  provided  there  be  in  the  assump- 
tion of  the  property  evident  utility  and  reasonable  accommoda- 
tion as  respects  the  public.  But  real  property  is  held  by  grant 
from  the  government;  and  it  would  be  a  violation  of  the  con- 
tract, and  repugnant  to  the  constitution,  to  appropriate  it  to  pub- 
lic use  without  compensation  to  the  owner.  This  has  become 
an  acknowledged  principle  in  most  of  the  states,  and  I  presume 
in  all  whose  constitutions  contain  similar  declarations  to  our 
own.  There  is  no  such  provision  in  the  constitution  of  South 
Carolina;  and  it  was  there  held  that  the  legislature  had  the 
right  to  cause  roads  to  be  opened,  and  materials  taken  for  keep- 
ing them  in  repair,  without  the  consent  of  the  owner,  and  without 
making  compensation.  But  the  court  were  not  unanimous  in 
this  opinion.  Some  of  the  judges  expressed  dissatisfaction  with 
the  decision  in  so  far  as  it  claimed  for  the  legislature  the  power, 
without  accompanying  its  exercise  with  compensation,  and 
especially  the  delegation  of  such  power  to  the  commissioners 
of  roads:  State  v.  Dawdon,  8  Hill  (S.  C),  100.  I  am  not  aware 
that  such  a  power  is  claimed  for  the  legislature  in  any  of  the 
states  whose  constitutions  contain  the  restriction  upon  the 
power  which  ours  does. 

It  is  contended  by  counsel  for  the  appellant  in  this  case  that, 
a  highway  being  but  a  public  easement,  the  freehold  remaim'ng 
in  the  original  owner,  and  the  public  having  only  the  right  o^ 
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passing  and  repassing,  and  as  incident  thereto  the  right  of  dig- 
ging earth  and  felling  trees  for  its  repair,  this  incidental  righi^ 
of  the  public  comprehends  only  such  uses  of  the  property  of  the 
owner  of  the  soil  over  which  the  road  passes  as  are  necessary  to 
the  enjoyment  of  the  easement,  and  *' which  in  their  exercise 
will  not  interfere  with  individual  rights,  to  the  material  detri- 
ment  and  injury  of  private  property;  and  that  where  the  neces- 
sary exercise  of  such  right  without  the  consent  of  the  owner 
operates  to  the  serious  injury  or  spoliation  of  private  properly, 
the  bill  of  rights  secures  to  the  parly  injured  an  adequate  com- 
pensation  for  the  injury  sustained/'  In  this  we  concur  with  coun- 
sel; and  as  presented  by  the  petition,  the  present  is  a  case  which, 
upon  this  principle,  clearly  entitles  the  plaintiff  to  compensa- 
tion. We  do  not  suppose  the  legislature  intended  by  the 
provision  respecting  the  taking  of  timber,  to  which  we  have 
referred,  the  infraction  of  so  clear  a  constitutional  principle; 
or  to  claim  the  right  to  take  private  property  for  public  use 
without  Tnaking  compensation  to  the  owner.  If  such  were  the 
intention,  the  act  in  so  far  is  plainly  unconstitutional  and  void. 
But  it  was  probably  only  intended  to  protect  the  overseer  from 
becoming  a  trespasser,  in  going  upon  the  adjacent  lands  and 
taking  timber  for  the  purposes  of  the  road,  where  it  would  not 
be  so  considerable  in  amount  and  value  as  materially  to  injure 
or  impair  the  value  of  the  lands  from  which  it  was  taken.  This 
we  suppose  the  legislature  might  very  well  do;  for  the  constitu- 
tional restriction  veas  not  intended  to  protect  the  owner  from  a 
mere  trespass  upon  his  properly,  but  from  having  it  taken  from 
him  and  appropriated  to  the  use  of  the  public  without  compen- 
sation. 

It  is  not  necessary  at  present  to  ascertain  with  more  precision 
the  extent  or  limit  of  the  rightful  exercise  of  the  right  of  eminent 
domain  in  cases  like  the  present;  or  to  decide  more  than  that 
the  case,  as  stated,  appears  to  be  such  as  to  give  a  right  of  ac- 
tion against  the  county  for  compensation  for  the  injury  which 
the  plaintiff  claims  to  have  sustained.  Should  it  become  neces- 
sary when  the  evidence  is  brought  before  the  court,  the  subject 
may  be  further  more  particularly  considered  with  reference  to 
the  facts  of  the  case.  The  duly  of  providing  highways  for  the 
use  of  the  public  has  been  confided  to  the  counties.  The  over- 
seers of  roads  are  the  legally  constituted  agents  of  the  counties 
from  which  they  receive  their  appointment,  and  what  they  do 
in  the  proper  and  necessary  exercise  of  the  authority  conferred 
upon  them,  the  county  in  its  corporate  capacity  is  responsible 
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for.    The  action  appears  to  have  been  well  brought  under  Hbm 
ifiatuto:  Hart.  Dig.,  arts.  206  et  seq.;  and  we  are  of  opinion  that 
the  court  erred  in  sustaining  the  demurrer,  and  that  the  judg- 
ment be  reversed  and  the  cause  remanded. 
Ileversed  and  remanded.      

ChTNEK  MAT  SuB  CouHTT  foF  an  injury  done  to  hii  land  through  the  action 
of  ita  county  commiaaionera'  court  in  eatablialiing  a  pnblio  road:  ffamUtoh 
Cowi^f  ▼.  OwrreUt  62  Tex.  603»  citing  the  principal  oaae. 


Wall  v.  State. 

[18  TxXAi,  68S.] 
PaBTT  InDIOTBD  lOB  MURDKB  IS  NOT  ElHlTLBD  TO  COMTINUAKOB  of  hia  trial, 

on  the  ground  of  the  abaence  of  an  important  witneia,  where  hia  affidavit 
for  auch  continuance  faila  to  ahow  that  he  had  aaked  for  a  aubpoena  for 
the  witneaa,  or  that  he  knew  of  no  other  witneaa  by  whom  he  could  prore 
the  aame  facta. 

DB#I!a>AKT  18  NOT    EnTITLBD    TO    DUCAND    POSTFONEMINT  OF  TlUAL  aa  a 

matter  of  legal  right,  in  order  to  afford  him  an  opportunity  to  find  per* 
sona  who  would  join  him  in  an  affidavit  to  obtain  a  change  of  venue. 
Indictmxnt,  in  Common-law  Form,  Chaboino  Mubdkb  to  have  been  com- 
mitted felonionaly,  willfully,  and  of  malice  aforethought,  ia  auffident  to 
auatain  a  conviction  of  murder  in  the  first  degree,  under  the  Texas  stat- 
ute. 

GSNBRAL  PbINOIPLB  18,  THAT  IF  STATUTE  CbBATINO  OfFKNSB  18  RkPKALKD, 

no  further  proceeding  can  be  taken  under  the  repealed  law  to  enforce  the 
punishment  after  the  repealing  act  takea  effect. 
Pbnal  Ck>DB  OF  Texas,  in  Repbauko  Fobmbb  Laws  and  abolishing  common 
law,  has  neither  changed  the  law  defining  the  degrees  of  murder  nor  the 
punishment  to  be  administered  upon  conviction  thereof;  hence  appellate 
court  may  affirm  a  judgment  of  conviction  which  haa  been  regularly  ren- 
dered, although  the  repealing  act  took  effect  pending  the  appeal. 

IsDiOTMENT  f or  murdcr  in  the  common-law  form.  The  killing 
took  place  on  the  twenty-ninth  of  May.  An  indictment  was 
found,  and  defendant  was  arrested  on  the  following  day.  A 
copy  of  the  indictment  was  handed  to  the  prisoner  on  the  day 
of  his  arrest;  on  June  2d  a  special  venire  was  summoned,  and 
a  list  of  the  jurors  handed  defendant;  on  June  3d  the  case  was 
called  for  trial,  and  the  prisoner  produced  his  affidavit,  and 
moved  for  a  continuance,  upon  the  grounds  that  he  could  not 
safely  go  to  trial  for  want  of  the  testimony  of  a  witness  by  whom 
he  expected  to  prove  that  deceased  had  made  threats  against  his 
life;  that  said  witness  had  not  been  summoned  because  the  in- 
dictment hai  been  so  recently  found;  that  defendant  had  had 
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no  time  in  which  to  sabpcBna  him.  Defendant  farther  asked 
for  a  continuance  in  order  to  give  him  an  opportunity  to  find 
those  willing  to  join  him  in  an  oath  asking  for  a  change  of 
YenuCy  he  not  belieTing  that  justice  will  be  done  him  in  the 
county  where  the  indictment  was  found;  and  that,  because  of 
his  confinement  and  the  short  time  elapsing  since  the  finding  of 
the  indictment,  he  has  had  no  opportunity  to  find  those  friendly 
to  him,  and  upon  whose  opinion  he  could  rely;  also,  that  he 
belieres  that  if  a  continuance  is  granted,  he  can  find  testimony 
beneficial  to  him  at  his  trial.  The  motion  for  a  continuance 
was  overruled,  and  the  trial  proceeded.  In  addition  to  the 
charge  given  by  the  court,  the  defendant  asked  that  the  jury  be 
charged  that  under  the  indictment  as  framed  the  prisoner  could 
not  be  found  guilty  of  murder  in  the  first  degree.  This  was 
refused.  The  jury  returned  a  verdict  of  murder  in  the  first  de- 
gree. Defendant's  motion  for  a  new  trial  was  overruled,  as  was 
that  in  arrest  of  judgment,  on  the  ground  that  the  indictment 
was  for  murder  in  the  second  degree.  Judgment  was  then  ren- 
dered, and  defendant  appealed. 

B.  O.  IVmMin,  for  the  appellant* 

James  WHUe^  attamey'generdl,  for  the  appellee. 

By  Court,  Whxeleb,  J.  The  application  for  a  continuance 
manifestly  showed  no  sufficient  l^gal  ground  to  entitle  the  de- 
fendant to  a  postponement  of  the  trial.  It  does  not  appear  that 
he  had  so  much  as  asked  a  subpoana  for  the  witness.  If  he  had 
done  this,  after  the  service  upon  him  of  the  copy  of  the  indict- 
ment, for  aught  that  appears,  the  atiiendance  of  the  witness 
might  have  been  procured.  But  if  the  witness  had  been  pres- 
ent, his  testimony  would  have  been  of  no  avail  to  the  defend- 
ant. It  was  proposed  to  prove  by  him  mere  threats  of  the  de» 
ceased,  which,  if  proved,  would  have  been  no  extenuation  of  the 
crime.  Moreover,  the  affiant  did  not  state  that  he  knew  of  no 
other  witness  by  whom  he  could  prove  the  same  facts.  It  is 
scarcely  necessary  to  say  he  was  not  entitled  to  demand  a  post- 
ponement of  the  trial,  as  a  matter  of  legal  right,  in  order  to 
aiSbrd  him  an  opportunity  of  seeing  if  he  could  not  find  other 
evidence,  or  persons  who  would  join  him  in  an  affidavit  to  obtain 
a  change  of  venue.  There  is  no  error  in  the  ruling  of  the  court 
refusing  a  continuance. 

The  sufficiency  of  the  indictment  to  warrant  a  conviction  of 
murder  in  the  first  degree  under  the  statute  is  not  an  open  ques- 
tion.    In  Gehrhe  v.  Stale,  13  Tex.  668.  this  court  decided  that  an 
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indictment  for  murder,  in  the  oommon-law  f orm^  charging  the 
offense  to  have  been  committed  feloniously,  willfully,  and  of  mal- 
ice aforethought,  was  sufficient  to  sustain  a  conviction  of  murder 
in  the  first  degree.  The  question  was  again  earnestly  pressed 
upon  the  consideration  of  the  court  in  the  case  of  While  v.  State, 
16  Id.  206.  But  the  first  opinion  was  adhered  to.  We  might 
content  ourselves  with  a  reference  to  these  decisions  as  having 
put  the  question  at  rest  in  this  court.  But  as  the  objection  is 
again  urged,  it  will  not  be  out  of  place  to  refer  to  a  few  decis- 
ions in  our  sister  states  which  show  that  what  is  the  settled 
law  of  this  court  is  also  the  well-settled  doctrine  of  other  courts 
upon  statutes  similar  to  our  own,  and  that  it  is  rightly  settled 
upon  principle. 

The  statute  of  Tennessee  distinguishes  the  degrees  of  mur- 
der, and  defines  murder  in  the  first  degree  in  terms  nearly  iden- 
tical with  those  employed  in  the  statute  of  this  state,  as  any 
"willful,  deliberate,  malicious,  and  premeditated  killing:" 
Laws  of  Tenn.  816;  Act  of  1829,  sec.  8;  Whart  Crim.  L.  418. 
And  in  MUcheU  v.  State,  5  Yeig.  840,  the  supreme  court  of  that 
state  held  an  indictment  for  murder  in  the  common-law  form 
sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree, 
under  the  statute.  The  question  was  again  raised  in  the  later 
case  of  Einea  v.  State,  8  Humph.  597,  and  it  was  then  said  by 
Judge  Green,  delivering  the  opinion  of  the  court,  that  the  con- 
struction which  was  given  to  the  statute  in  Mitchell's  case,  in  5 
Yerger,  had  met  with  such  general  approval  by  the  profession, 
that  the  decision  had  never  been  questioned  in  that  court  until 
in  the  case  then  before  them;  and  that  they  regard  it  as  the 
settled  law  of  the  court,  not  now  open  for  debate. 

The  statute  law  of  Pennsylvania  contains  a  like  definition  of 
the  degrees  of  murder:  Whart.  Crim.  L.  855;  and  it  is  there 
held  that  it  is  not  necessary  that  the  indictment  should  so  de- 
scribe the  offense  as  to  show  whether  it  be  murder  of  the  first 
or  second  degree,  and  that  an  indictment  for  murder  in  the 
common-law  form  is  sufficient  to  support  a  conviction  of  mur- 
der of  either  degree.  The  reasoning  of  Chief  Justice  Tilghman, 
in  While  v.  Commonwealth,  6  Binn.  179  [6  Am.  Dec.  448],  is 
equnlly  applicable  to  our  statute,  and  shows  veiy  satisfactorily 
that  there  is  nothing  in  the  statute  which  requires  any  change 
in  the  form  of  the  indictment,  but  that  it  is  plain  none  was 
contemplated.  The  general  principle  is  recognized  that  where 
a  statute  creates  an  offense,  the  indictment  must  pursue  the  stat- 
utory definition  in  charging  the  offense,  and  must  charge  it  to 
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have  been  done  against  the  form  of  the  statute.  But  where  the 
statute  only  inflicts  a  penalty  upon  that  which  was  an  offense 
before,  it  need  not  be  so  laid,  because  in  truth  the  offense  does 
not  consist  in  a  violation  of  the  statute.  The  act  does  not  cre- 
ate the  crime  of  murder;  nor,  so  far  as  concerns  murder  in  the 
first  degree,  does  it  alter  the  punishment,  which  was  always 
death.  All  that  it  does  is  to  define  the  different  degrees  of 
the  crime,  and  regulate  the  punishment  accordingly.  It  is 
plainly  taken  for  granted  by  the  act  itself  that  it  would  not 
always  appear  on  the  face  of  the  indictment  of  what  degree  the 
murder  was,  because  the  jury  are  to  ascertain  the  degree  by 
their  verdict.  But  if  indictments  were  to  be  so  drawn  as  to 
show  that  the  murder  was  of  the  first  or  second  degree,  all  that 
the  jury  need  do  would  be  to  find  the  prisoner  guilty  in  the 
manner  and  form  as  he  stands  indicted:  Id.  182, 183. 

The  revised  statutes  of  New  York  contained  a  definition  or 
description  of  the  crime  of  murder  under  three  classes  of  cases, 
the  first  being  "  when  perpetrated  from  a  premeditated  design 
to  effect  the  death  of  the  person  killed,  or  of  any  human  being.'* 
And  in  People  v.  Enoch,  13  Wend.  169  [27  Am.  Dec.  197],  the 
supreme  court  held  an  indictment  charging  the  offense  in  the 
common-law  form,  instead  of  charging  it  to  have  been  perpe- 
trated from  a  '^  premeditated  design  to  effect  the  death  of  the 
person  killed,"  sufficient.  The  court  said:  "We  may  con- 
cede that  this  indictment  must  be  sustained,  if  at  all,  by  charg- 
ing the  offense  defined  in  the  first  subdivision  [above  quoted], 
because  if  proof  of  express  malice  was  not  admissible  under  it 
for  that  purpose,  proof  of  implied  malice  would  not  be.  We 
may  also  concede  the  general  principle  applicable  to  indictments 
founded  upon  statutes,  that  it  is  necessary  to  set  forth  all  the 
facts  and  circumstances  which  constitute  the  offense  as  defined 
in  the  act,  so  as  to  bring  the  offender  clearly  within  the  statuta- 
ble offense."  The  same  principle  applies  where  an  offense  at 
common  law  has  been  raised  by  statute  by  increasing  the  pun- 
ishment, as  where  the  benefit  of  clergy  has  been  taken  away,  or 
a  misdemeanor  has  been  raised  to  a  felony.  But  the  applica- 
tion of  this  principle  to  the  case  is  not  admitted,  for  the  stiatute 
has  not  altered  the  common  law.  The  offense  of  murder  as  de- 
fined in  the  statute  was  such  before  the  statute.  There  is  no 
new  offense  created  by  the  statute,  nor  a  new  punishment  an- 
nexed to  an  old  offense.  The  case  therefore  does  not  fall  within 
the  rule,  nor  the  reason  of  the  rule,  supposed  to  be  violated  by 
the  form  of  the  indictment.     The  court  conclude:  ''The  rule 
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that  the  indictment  should  bring  the  offense  within  the  words 
of  the  statute  declaring  it  is  applicable  only,  in  strict  terms,  to 
cases  where  the  offense  is  created  by  statute,  or  where  the  pun- 
ishment has  been  increased,  and  the  pleader  seeks  to  bring  the 
prisoner  within  the  enhanced  punishment.  It  is  a  clear  propo- 
sition that  an  approved  form  of  indictment  at  common  law  is 
good  for  the  same  offense,  though  declared  by  legislative  enact- 
ment," The  case  was  taken  by  writ  of  error  to  the  court  of 
errors,  and  the  judgment  of  the  supreme  court  afiSrmed  by  the 
unanimous  opinion  of  the  court:  People  v.  Enoch,  13  Wend.  159 
[27  Am.  Dec.  197].  Other  authorities  might  be  cited,  but  these 
will  suffice  to  place  it  beyond  question  that  the  decision  of  this 
court  in  Gehrke's  case,  and  White's,  settled  the  law  rightly  upon 
principle  and  authority. 

There  is  and  can  be  no  question  of  the  sufficiency  of  the  evi- 
dence to  warrant  the  finding  of  the  jury;  nor  is  there  any  ques- 
tion of  the  correctness  of  the  charge  of  the  court  There  is 
manifestly  no  error  in  the  judgment. 

But  it  is  now  insisted  that  this  court  cannot  affirm  the  judg- 
ment, by  reason  of  the  repeal  of  the  law  defining  the  degrees  of 
murder,  and  the  abolition  of  the  common  law,  effected  by  the 
penal  code,  arts.  609,  612,  612  a,  which  went  into  force  on  the 
first  of  the  present  month,  since  this  appeal  was  pending.  The 
general  principle  is  admitted,  that  if  the  law  which  created  the 
offense  is  repealed,  after  the  repealing  act  takes  effect  no  further 
proceeding  can  be  taken  under  the  repealed  law  to  enforce  the 
punishment.  The  general  principle  which  has  been  invoked, 
qualified  by  the  condition  that  the  repealing  statute  substitutes 
no  other  penalty,  and  does  not  otherwise  provide,  is  enacted  in 
the  code,  art.  15.  The  principle  is  held  to  apply  as  well  to  the 
proceeding  upon  appeal,  in  the  appellate  court,  as  to  the  court 
having  original  cognizance  of  the  offense;  and  as  well  where 
the  repeal  took  effect  after  the  removal  of  cause  to  the  appellate 
court  as  before:  United  Stales  v.  Ihe  Schooner  Peggy,  1  Cranch, 
103.  But  admitting  the  general  principle  in  all  its  force,  its 
application  to  the  present  case  is  expressly  provided  against  and 
prevented  by  the  repealing  act.  The  fourteenth  article  of  the 
code,  to  which  we  are  referred,  at  the  same  time  that  it  declares 
that  when  the  penalty  for  an  offense  prescribed  by  one  law  is 
altered  by  a  subsequent  law  the  penalty  of  the  latter  shall  not 
be  inflicted  for  a  breach  of  the  former,  also  declares  that  "  in 
every  such  case  the  offender  shall  be  tried  under  the  law  in 
forco  when  the  offense  was  committed,  and  if  convicted,  pun< 
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ifihed  under  that  law;  except  that  when  by  the  proYision  of  the 
second  law  the  punishment  of  the  offense  is  ameliorated,  the 
defendant  shall  be  punished  under  such  last  enactment,  unless 
he  elect  to  receive  the  penalty  prescribed  by  the  law  in  force 
when  the  offense  was  committed."  Again:  article  18  declares 
«<  that  no  offense  committed  prior  to  the  taking  effect  of  this 
code  shall  be  affected  by  the  repeal  therein  of  existing  laws; 
but  punishment  shall  take  place  as  if  the  laws  repealed  had  re- 
mained in  force;  except  that  when  the  punishment  shall  have 
been  mitigated  by  the  code,  its  provisions  shall  apply  to  and 
control  any  judgment  to  be  pronounced  after  its  taking  effect, 
for  any  offense  theretofore  committed;  unless  the  defendant  elect 
the  former  punishment." 

The  only  question,  then,  for  the  court  to  inquire  of,  is, 
whether  the  punishment  for  the  offense  of  murder  has  been 
ameliorated  or  mitigated  by  the  provisions  of  the  code.  And  it 
is  clear  that  it  has  not.  The  punishment  is,  as  heretofore,  by 
death,  or  confinement  in  the  penitentiary,  '' according  to  the 
degree  of  atrocity  or  the  circumstances  of  extenuation  in  each 
particular  case."  It  may  be  death,  or  solitary  confinement  in 
the  penitentiary  for  life,,  or  confinement  in  the  penitentiary  to 
labor  for  a  term  of  years,  not  less  than  three  nor  more  than  fif- 
teen:  Pen.  Code,  art.  612  a.  It  coidd  not  be  more  or  less  under 
the  former  law.  It  cannot,  therefore,  be  said  that  the  punishment 
has  been  ameliorated  by  the  code.  The  only  alteration  in  the 
punishment  effected  by  the  code  is  that  it  prescribes  as  an  inter- 
mediate  punishment  between  death  and  confinement  in  the 
penitentiaiy  for  the  longest  period  under  the  former  law — t.  e., 
fifteen  years  (Hart.  Dig.,  art.  2517) — solitary  confinement  for 
life.  But  that  is  not  substituted  in  the  place  of  either  death  or 
confinement  in  the  penitentiary  for  a  term  of  years.  It  is  pro- 
vided to  give  the  jury  more  ample  scope  to  apportion  the  pun- 
ishment according  to  the  nature  and  heinousness  of  the  offense; 
by  a  just  estimate  of  which,  it  is  made  their  duty  to  regulate  the 
punishment  from  that  of  death  to  confinement  in  the  peniten- 
daiy  to  labor  for  a  term  of  not  less  than  three  years:  Pen. 
Code,  arts.  609,  612.  Whether  the  punishment  shall  be  death 
or  the  milder  punishment  is  still  made  to  depend  on  the 
"*  degree  of  atrocity  or  the  circumstances  of  extenuation  in  each 
particular  case,"  preserving  the  same  extremes  as  the  former 
law.  There  is,  therefore,  no  abatement  or  mitigation  of  the 
punishment;  the  object  of  the  former  law  in  defining  the  degree 
of  murder  was  the  same  as  the  present,  that  is,  as  the  code  de- 
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clares,  to  "  regulate  the  punishment  according  to  a  just  estimate 
of  the  heinousness  of  the  offense."  By  that  law,  the  jury  found 
the  degree  by  their  verdict,  and  the  law  annexed  the  penalty; 
by  the  present  law,  the  jury  are  not  to  find  the  degree  expressly, 
but  only  as  their  verdict  shall  manifest  their  estimate  of  the 
heinousness  of  the  offense  by  the  punishment  imposed.  What 
the  law  required  the  court  to  pronounce  upon  the  finding  of  the 
jury,  the  jury  are  now  to  declare  by  their  verdict.  But  in  either 
case,  the  jury  must  decide  upon  the  degree  of  guilt,  the  punish- 
ment to  be  regulated  according  to  their  estimate  of  it.  They 
formerly  found  the  degree;  they  are  now  to  find  the  punish- 
ment; and  it  is  but  a  different  mode  of  arriving  at  the  same 
result.  The  code,  therefore,  can  in  no  sense  be  said  to  ameli- 
orate or  mitigate  the  punishment.  That  implies  that  the  pen- 
alty is  reduced,  or  in  fact  taken  away,  a  diminution  of  the 
punishment  which  the  provisions  of  the  code  do  not  propose 
or  effect. 

Finally,  the  code  of  criminal  procedure^  tit.  5,  sec.  2,  de- 
clares that  **  no  action,  plea,  prosecution,  or  proceeding  in  any 
criminal  case  now  pending,  or  which  may  be  pending  when  this 
act  takes  effect,  shall  be  affected  by  the  repeal  of  the  laws  under 
which  it  originated,  but  the  same  shall  proceed  in  all  respects 
as  if  no  such  repeal  had  taken  place;  except  that  all  proceed- 
ings had  after  the  time  this  act  takes  effect  shall  be  conducted 
according  to  its  provisions." 

There  is  nothing  in  the  provisions  of  the  code  to  prevent  the 
court  from  proceeding  to  judgment,  in  cases  similarly  situated 
to  the  present,  as  though  it  had  not  been  passed;  and  it  mani- 
festly was  not  the  intention  or  within  the  contemplation  of  the 
legislature  that  anything  therein  contained  should  have  that 
effect,  or  relieve  the  court  from  the  duty  of  affirming  a  judg- 
ment of  conviction  which  had  been  rightly  rendered  according 
to  law.  We  are  of  opinion,  therefore,  that  the  judgment  be 
affirmed. 

Judgment  affirmed.  

Pabtt  Moving  Continuakos  of  criminal  oanae  on  tbe  groond  of  his  in- 
ability  to  subpoena  a  witness,  by  reason  of  the  recent  finding  of  the  bill  and 
his  close  confinement  since  his  arrest,  must  show  that  he  has  certain  witnesses, 
giving  their  names,  and  most  state  what  he  expects  to  prove  by  them  in  order 
that  the  court  may  determine  whether  or  not  the  testimony  would  be  material: 
Eoberta  v.  SuOe,  58  Am.  Dec  528. 

Indictment  Chaboino  Statutort  Cbdcs  not  in  the  words  of  the  statute, 
but  in  equivalent  words,  is  good:  Ben  v.  StaU^  58  Am.  Deo.  234;  and  for  an 
instance  of  a  common-law  indictment  held  proper  under  a  statute,  see  PeopU 
r.  Enoch,  27  Id.  107. 
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Thb  fbinoipal  oasx  is  dTiD  in  Mcuiin  i,  StcUe^  1  Tex.  App.  524;  Chapin 
V.  StcUe,  7  Id.  88,  and  Walker  v.  State,  Id.  257»  to  the  point  that  where  a 
■tatute  defining  a  crime  and  prescribing  its  punishment  is  repealed,  pending 
a  proeecntion  for  that  offense,  or  pending  an  appeal  for  a  conviction  thereof, 
no  ponishroent  can  be  inflicted  for  the  commission  of  the  crime,  although  done 
at  a  time  when  the  repealed  law  was  in  effect;  in  Jackson  v.  State,  4  Id.  295, 
to  the  point  that  an  application  for  a  continuance  of  a  criminal  case  will  be 
refused  when  grounded  on  the  want  of  an  absent  witness,  aud  it  is  shown 
that  diligence  has  not  been  employed  to  secure  the  attendance  of  the  \i*itness 
as  required  by  the  statute;  in  Jennings  v.  State,  7  Id.  354-356,  to  the  point 
that  the  statute  did  not  change  the  common-law  definition  of  murder,  there- 
fore an  indictment  in  the  common-law  form  contained  eyery  substantial 
requisite;  in  DtnMns  v.  State,  42  Tex.  253,  it  is  distingniihed  on  the  last 
DC^t  mentioned  tupra. 


Gbassmeyeb  v.  Beeson. 

[18  TSZAS,  768.] 

OouBT  HAvma  Jubisdiotion  to  Bsndkr  Dxobes,  it  is  oomolasiTe  as  to  ths 
questions  adjudicated  therein,  and  cannot  be  reopened  to  examination  cr 
discnssion  unless  obtained  by  fraud. 

Whxthvb  Dsobkb  is  Obtained  bt  Fbaud  or  not,  a  party  in  interest  may 
acquiesce  in  and  abide  by  it,  and  after  a  space  of  fifteen  years  a  stranger^ 
not  a  party  or  privy,  nor  claiming  under  a  party  in  interest,  cannot  im- 
peach it,  especially  when  there  is  no  evidence  of  fraud  requiring  the  court 
to  leave  that  question  to  the  jury. 

Pboof  must  bx  Pboduoxd  to  Wabbaitt  Coubt  in  SBimro  asidb  Judo* 
MXNTS,  and  annulling  titles  to  land  on  the  ground  of  frand.  It  must  not 
be  done  upon  mere  surmise  or  suspicion,  nor  upon  evidence  which  does 
not  necessarily,  naturally,  and  reasonably  tend  to  that  conclusion. 

Texas  Coubt  of  EQiriTr  has  Powsr  and  Jubisdiotion  to  Dbobbb  Spboifio 
Pbbvobmaiiob  and  partition,  and  such  decree  vests  the  title  to  the  land 
conveyed  in  the  party  named  therein.  The  statute  has  deprived  the 
court  of  none  of  its  powers  in  this  particular. 

Dbobbb  or  Pabtition  oannot  bb  (^llateballt  Impxaghbd  by  a  stranger.. 

Although  Pabtition  Madb  undkb  Dbcbbb  by  commissioners  appointed 
for  that  purpose  is  invalid,  stUl  the  decree  without  partition  vests  in  the 
party  named  therein  the  exclusive  title  in  the  land  set  apart  and  con- 
veyed to  him  by  it,  and  constitutes  him  a  tenant  in  common  with  the 
original  grantee,  and  as  such  he  has  sufficient  title  to  enable  him  to  main- 
tain an  action  of  trespass  to  try  title  against  a  stranger. 

Ebmotal  of  Gbanteb  fbom  Texas  to  one  of  the  states  of  the  Mexican 
confederacy  is  not  an  abandonment  of  the  former,  within  the  inhibition 
of  the  thirtieth  article  of  the  colonization  law  of  March  24, 1825. 

Tbespabs  to  try  title  to  half  a  league  of  land.  The  land  in 
controversy  was  granted  to  one  Kennelly,  who  afterwards  gave 
Orassmeyer  a  bond  to  make  him  a  title  to  one  half  of  the  land 
as  soon  as  the  laws  of  the  country  would  permit.    Seven  yeart 
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afterward  plaintiff  institated  Buit  on  his  bond  for  title  and  par- 
tition,  alleging  in  bis  petition  that  Kennelly  was  **  absent  is 
parte  unknown,"  and  praying  that  service  be  had  on  one  Scran- 
ton,  as  cuititor  of  the  estate  of  Kennelly.  Scranton  answered, 
alleging  ignorance  of  the  matters  contained  in  the  petition,  and 
demanded  proof.  Publication  was  ordered,  and  was  made  foi 
the  period  of  six  weeks,  requiring  Kennelly  to  appear  at  the 
next  term  of  court;  when  the  trial  came  on,  Kennelly  not  ap- 
pearing, one  Lewis  was  appointed  as  his  attorney  ad  lUem;  and 
after  proof  of  the  allegations  in  plaintiff's  petition,  he  had  judg- 
ment for  title  and  partition.  Commissioners  were  appointed  to 
make  such  partition,  which  they  did,  and  their  report  was  con- 
firmed by  the  court;  whereupon  Scranton  made  title  to  the  upper 
half  of  the  league  to  Grassmeyer.  These  proceedings  took  place 
in  1840  and  1841;  in  1854  this  suit  was  instituted  and  tried;  at 
which  trial  the  court  instructed  the  jury  that  the  proceedings 
supra  were  null  and  void,  and  Beeson  had  judgment.  This 
judgment  was,  however,  on  appeal  reversed,  and  the  cause  re- 
manded. At  the  second  trial  of  this  case,  Beeson  filed  an 
amended  answer,  in  which  he  alleged  that  the  land  had  become 
vacant  by  its  abandonment  by  Kennelly;  further  alleging  title 
in  himself  for  the  land  in  question  by  virtue  of  a  valid  land  cer- 
tificate; also  that  the  decree  for  title  and  partition  in  the  pro- 
ceedings first  above  mentioned  was  fraudulent  and  void,  stating 
specifications  of  fraud  at  length.  The  plaintiff  asked  the  fol- 
lowing instructions,  which  the  court  refused:  1.  That  the  pro- 
ceedings first  above  mentioned  were  valid,  and  vested  the  title 
to  the  land  in  Grassmeyer;  2.  That  the  decree  in  that  case  can- 
not be  questioned  by  any  one  but  KenneUy,  or  those  who  claim 
under  him;  3.  That  the  length  of  time  elapsing  since  those 
proceedings  were  had  is  evidence  of  acquiescence  on  the  part 
of  Kennelly  and  plaintiff  to  the  decree  rendered  therein,  and 
that  such  acquiescence  would  validate  any  irregularity  which  is 
apparent  therein;  4.  That  though  there  was  an  irregularity  in 
the  partition  of  the  land,  still  the  deed  from  Scranton  to  Orass- 
meyer  vested  the  title  in  him,  and  wbb  sufficient  to  make  the 
partition  valid.  There  was  verdict  and  judgment  for  the  de- 
fendant.   Motion  for  a  new  trial  overruled,  and  plaintiff  appeala 

W.  0.  WM>  and  O.  W.  Smith,  for  the  appellant 

J,  H,  Bobson,  for  the  appellee. 

By  Court,  Wheeleb,  J.    The  questions  now  preeented,  whieb 
I  not  determined  upon  the  former  appeal  (18  Tex.  624),  anil 
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which  are  deemed  to  require  notice,  arise  ux>on  the  obligations 
of  fraud,  and  the  effect  of  the  decree  for  specific  performance 
and  partition.* 

Having  heretofore  determined  that  the  court  had  jurisdiction 
to  render  the  decree,  it  is  perfectij  clear  that  it  is  conclusiye 
of  the  questions  adjudicated  therein,  and  that  they  are  not  now 
open  to  examination  or  discussion,  unless  the  decree  was  obtained 
by  fraud:  Shannon  t.  Ihylor,  16  Tex.  413.  However  obtained, 
it  will  not  be  questioned  that  it  was  competent  for  the  party 
whose  interest  was  affected  by  it  to  acquiesce  in  and  abide  by 
the  decree  if  he  saw  proper.  If  he  is  content,  as  it  seems  he 
has  been  for  the  space  of  fifteen  years — and  the  evidence  leaves 
little  room  to  doubt  that  he  must  have  been  aware  of  it — ^it  would 
seem  that  a  stranger,  one  who  was  not  a  party  or  privy,  and  who 
does  not  claim  under  the  party,  or  pretend  to  have  any  right  or 
interest  to  be  affected  by  the  judgment,  cannot  impeach  it.  But 
if  he  can,  there  was  no  evidence  of  fraud,  which  required  the 
court  to  leave  any  such  question  to  the  jury.  If  the  plaintiff's 
attorney  did  draw  up  the  answer  of  the  curator  for  him,  that,  in 
an  action  of  this  nature,  which  was  only  intended  to  perfect  an 
equitable  into  a  legal  titie  and  have  partition,  which  the  curator 
had  no  reason  to  suppose  the  absentee  would  have  opposed  if 
present,  was  no  evidence  of  fraud.  The  curator  was  under  no 
obligation  or  necessity  to  employ  counsel  and  litigate  the  case, 
or  to  make  opi>osition  further  than  to  require  the  plaintiff  to 
establish  his  right  by  proof.  The. answer  he  adopted  had  that 
effect,  and  that  was  sufficient,  especially  as  the  absentee  was  also 
represented  by  an  attorney  of  the  court.  There  is  no  pretense 
that  the  latter  colluded  with  the  plaintiff  to  defraud  the  absentee, 
or  that  he  was  wanting  in  fidelity  to  the  party  he  represented. 
There  is  as  litUe  ground  to  impute  a  fraudulent  design  to  the 
curator.  When  it  is  considered  that  Kennelly  has  since  been 
in  the  country,  and  there  is  reason  to  believe  he  must  have  known 
of  this  judgment,  and  he  has  not  complained  of  it,  it  cannot  be 
deemed  that  the  evidence  affords  ground  for  even  a  suspicior 
that  it  was  obtained  in  fraud  of  his  rights.  If  after  so  great  h 
lapse  of  time,  and  under  circumstances  like  these,  the  judgments 
of  the  court  and  the  tiUes  and  rights  depending  upon  them  were 
liable  to  be  set  aside  and  annuUed  upon  such  evidence  as  this, 
there  would  be  no  security  for  titles  or  property.  Instead  of 
being  protected  by  the  certain  and  fixed  principles  of  the  law, 
they  would  be  liable  at  all  times  to  be  defeated  by  the  prejudice, 
whim,  or  caprice  of  a  jury,  on  some  such  fanciful  and  imper* 
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oeptible  ground  as  a  suspicion  of  latent  fraud,  which  was  not 
susceptible  of  proof.  There  must  be  some  proof  to  warrant  the 
setting  aside  of  judgments  and  the  annulling  of  titles  on  the 
ground  of  fraud.  It  must  not  be  on  mere  surmise  or  suspicion, 
nor  upon  evidence  which  does  not  necessarily,  or  naturally  and 
reasonably,  tend  to  that  conclusion:  1  Story's  Eq.  Jur.,  sec.  198; 
1  Hovendm  on  Frauds,  24. 

In  respect  to  the  effect  of  the  decree,  and  the  partition  of  the 
land  in  pursuance  thereof,  it  unquestionably  was  Talid  and  ef- 
fectual to  Test  in  the  plaintiff  the  title  to  the  part  couTeyed  to 
him  under  and  in  obedience  to  the  decree.     The  court  acted 
in  the  matter  of  decreeing  a  specific  performance  and  partition 
in  virtue  of  its  powers  and  jurisdiction  as  a  court  of  equity,  and 
not  by  virtue  of  an  authority  conferred  merely  by  the  statute. 
As  a  court  of  equity,  it  possessed  full  power  and  authority  to 
decree  partition,  and  provide  for  carrying  its  decree  into  effect, 
by  appointing  commissioners  and  directing  a  conveyance:  1 
Story's  Eq.  Jur.,  c.  14,  sees.  656  et  seq.    The  statute.  Hart.  Dig., 
arts.  2617  et  seq.,  was  doubtless  borrowed  from  the  legislation 
of  states  where,  by  reason  of  the  inadequacy  of  the  remedy  af- 
forded by  the  common-law  vnit  of  partition  (for  until  the  stat- 
ute of  31  Hen.  Yin.,  c.  1,  and  82  Hen.  Ym.,  c.  32,  no  writ 
of  partition  lay  at  law  for  a  joint  tenant  or  tenant  in  common), 
legislation  was  necessary  to  enable  parties  to  obtain  partition  in 
a  court  of  law.    But  the  giving  of  the  remedy  by  statute  in  a 
court  of  law  has  never  been  deemed  to  take  away  or  in  any  de- 
gree to  abridge  the  original  and  inherent  powers  and  jurisdio- 
tion  of  the  court  of  chancery  in  respect  to  the  partitioning  of 
estates.    The  statute  prescribes  a  procedure  which  parties  may 
adopt  if  they  see  proper,  but  it  is  not  obligatory.    Our  courts, 
possessing  the  powers  of  courts  of  chancery,  may  proceed  to  ad- 
minister relief,  upon  the  principles  of  equity,  as  fully  and  com- 
pletely as  a  court  of  chancery  in  England  could  do,  without  the 
aid  of  the  statute.   The  foundation  of  the  jurisdiction  of  equity  is 
not  in  the  statute,  but  in  the  judicial  incompetency  of  the  courts 
of  common  law  to  furnish  a  plain,  complete,  and  adequate  rem- 
edy; and  in  complicated  cases  the  statute  would  afford  a  veiy 
inadequate  and  incomplete  remedy.    It  is  usual  to  provide  in 
the  decree  for  the  commissioners  to  report,  and  upon  confirma- 
tion of  their  report,  to  direct  conveyances  to  be  made;  but  it  is 
competent  for  the  court  to  direct  the  manner  of  making  the  par- 
tition, and  to  decree  the  making  of  the  conveyances,  without  the 
necessity  of  a  report  and  decree  of  confirmation.  The  court  may, 
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in  the  first  instance,  direct  conveyances  to  be  made  in  pursuance 
of  the  allotments  of  the  commissioners,  if  that  be  deemed  proper. 
There  can  be  no  doubt  that  the  powers  of  the  court  are  adoquate 
for  this  purpose;  and  if  the  decree  should  be  erroneous,  none 
but  a  party  or  privy,  or  some  one  whose  interest  is  in  some  way 
afiected  by  it,  could  complain,  or  take  advantage  of  the  error. 
Thia  decree  cannot  be  collaterally  impeached  by  a  stranger.  The 
decree  and  partition  vested  in  the  plaintiff  the  exclusive  right 
and  title  in  the  land  set  apart  and  conveyed  to  him  under  and 
in  pursuance  of  the  decree,  upon  which  he  was  entitled  to  main-- 
tain  his  action. 

But  if  the  partition  had  been  invalid,  still  the  decree,  without 
partition,  vested  in  the  plaintiff  an  imdivided  interest  in  the 
land,  and  constituted  him  a  tenant  in  common  with  the  original 
grantee;  and  that  was  a  sufficient  title  to  enable  him  to  main- 
tain his  action  against  this  defendant.  We  have  heretofore  de- 
cided that  one  tenant  in  common  may  maintain  trespass  to  try 
title  against  a  stranger:  Orqfi  v.  Bains ,  10  Tex.  520. 

It  is  scarcely  necessary  to  say  that  the  removal  of  the  grantee 
from  this  to  another  of  ihe  states  of  the  Mexican  confederacy  in 
1838  was  m.t  an  abandonment  of  the  country,  within  the  inhi- 
bition of  the  thirtieth  article  of  the  colonization  law  of  the 
twenty-fourth  of  March,  1825. 

The  plaintiff's  was  a  good  and  valid  title  to  the  land  for  which, 
he  sued;  and  there  was  nothing  in  the  matters  of  defense  urged 
against  it  to  defeat  his  right  to  a  recovery. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Beversed  and  remanded. 

JtTDGMXMT  07  CouBT  HAVING  JuBiSDiOTiON  of  the  subject-matter  of  th« 
suit  and  of  the  person  is  not  impeachable  collaterally,  unless  it  may  be  for 
fraud:  Homer  v,  8UUe  Bank  qf  Indiana,  48  Am.  Dec.  355.  That  a  judgment 
obtained  by  fraud  will  be  vacated,  see  Dial  v.  Farrow^  36  Id.  267;  but  that 
it  cannot  be  impeached  collaterally  on  that  ground,  see  Homer  v.  Fish,  11  Id. 
218. 

Opkzoko  Judombnt  as  Fbaudulbnt:  Note  to  Whiting  v.  Johnson,  14  Am. 
Dec.  633.    * 

Dkcrbb  cannot  be  Impeached  fob  Fbaud  after  twenty-five  years'  ao< 
quiescence  by  party:  Pendleton  v.  OaUoway,  34  Am.  Dec.  434;  but  the  mle 
that  a  judgment  cannot  bo  inquired  into  or  reversed  in  a  collateral  proceed- 
ing, except  for  fraud,  admits  of  an  exception  in  favor  of  parties  not  privies  to 
it  who  would  otherwise  be  without  remedy:  Caidwell  v.  WcUUra,  58  Id.  692. 

Fbaud  must  be  Established  by  proof;  it  will  not  be  presumed:  Hernia 
I V.  Johnson,  65  Am.  Deo.  458,  note  473. 
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JtTRISBICTIOR  or  EQUITY  19  PARTITION  IS  UNDOUBTED:    Rowejf  Y.  Ooifigg, 

64  Am.  Dec.  427;  Ruther/ard  v.  Jones,  6a  Id.  655. 

JoDGMBNT  IN  PARTITION  IS  CONCLUSIVE:  Note  to  Nicdjf  V.  BoyltB,  40 
Am.  Dec.  640;  Herr  v.  Herr,  47  Id.  416. 

Decbee  or  CouBT  haying  JuBisDicnoN  is  binding  on  the  parties  to  it» 
and  concludes  all  inquiry  into  the  legality  of  the  original  contract  on  which 
it  was  rendered:  MUU  y.  Alexander,  21  Tex.  162,  citing  the  principal  case, 
which  is  again  cited  in  Hatch  v.  Oana^  22  Id.  188,  to  the  point  that  the  ques- 
tion of  fraud  in  a  contract  of  bargain  and  sale  is  as  completely  condaded  by 
judgment  as  if  it  had  been  set  up  as  a  defense  to  the  suit,  and  cannot  be  made 
the  ground  of  avoiding  or  impeaching  the  validity  of  the  judgment  or  of  a 
claim  for  equitable  relief  in  a  collateral  action. 

The  fbincipal  case  is  cited  in  Mobe  S  Bro.  v.  Braehett,  28  Tex.  446,  to 
the  point  that  a  judgment  in  favor  of  or  against  a/eme  covert  suing  as  tk/eme 
aoU,  or  in  favor  of  or  against  a  dead  man,  is  manifestly  eiioneons,  as  soon  as 
the  fact  appears;  but  such  judgment  is  voidable  only,  and  not  void,  when  the 
fact  does  not  appear  by  the  record.  ISee  also  Milam  Co,  v.  Boberiton^  47  Id. 
233;  Taylor  v.  Snow,  Id.  464.  Such  judgment  may  be  set  aside  by  writ  of 
orror  coram  nobU:'  Cfiddings  v.  Steele,  28  Id.  755,  all  citing  the  principal  case. 

Judgments  will  not  be  Set  aside  on  Mebe  Submibs  or  suspieion  of 
fraud;  it  must  be  established  by  evidence  that  naturally  and  reasonably  tends 
to  that  conclusion:  Oiddinga  v.  Stede,  28  Tex.  758,  citing  the  principal  case. 

Tenant  in  Coicmon  mat  Rtcoveb  a  specific  portion  of  a  tract  of  land 
from  a  trespasser,  for  the  seisin  of  such  tenant  extends  to  the  whole  tracts 
and  an  equitable  title  will  sustain  the  action:  Hooper  v.  HaU^  30  Tex.  158; 
and  such  tenant  or  a  joint  tenant  may  maintain  either  trespass  or  ejectment 
in  his  own  name  against  a  trespasser  or  wrong-doer:  Presley  v.  Holmes,  33  Id. 
47S;  Alexander  v.  <jUliam,  39  Id.  236;  and  he  may  recover  the  whole  tract: 
Cromwell  v.  HoUiday,  34  Id.  469;  Sowers  v.  Peterson,  59  Id.  221;  so  Skfems 
sole  owning  an  undivided  interest  in  the  land  may  allege  such  title  and  main- 
tain  her  action  against  the  wrong-doer:  Hutehms  v.  Baccn,  46  Id.  414;  and  in 
the  case  of  a  tenant  in  common,  this  was  held  to  be  the  rule,  although  his  pe* 
tition  failed  to  show  that  he  was  only  a  part  owner:  Stovall  v.  Carmiehaelf  52 
Id.  389.    All  the  above  cases  cite  the  principal  case. 


Alexander  v.  Milleb's  Exeoutobs. 

[18  Texas.  898.1 

Altebation  in  Levy  Made  befobe  Adyebtisement  or  notice,  or  befort 
anything  is  done  under  the  levy  as  first  made,  will  not  invalidate  it| 
nor  is  it  an  objection  to  the  levy  as  finally  made  that  it  was  made  at  the 
instance  of  the  attorney  of  the  plaintiff  in  the  execution. 

Ratification  or  Levy  as  Finally  Made  is  a  waiver  of  any  valid  objection 
to  the  manner  in  which  it  has  been  made. 

Notice  or  Judicial  Sale  is  notice  of  preceding  proceedings  therein. 

Misdescbiption  in  Date  or  Entby  or  Judgment  shown  to  have  been  a 
mere  clerical  error  is  not  material,  when  the  execution  describes  the  judg- 
ment in  every  other  particular  except  the  date  of  its  rendition,  thni 
sufficientiy  identifying  it  as  the  judgment  upon  which  the  execution 
issued. 
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Description  in  Lkvt,  that  "  bt  Vibtub  of  the  within  execution,  I  have 
levied  on  fourteen  labors  of  the  Gilleland  league  of  land,  or  so  much  of 
said  tract  as  will  satisfy  the  within  execution,  commencing  at  the  north- 
west comer,"  and  that  the  '*  tract  to  be  offered  [for  sale]  to  commence 
at  the  north-east  comer  thereof,'*  is  sufficient  to  identify  the  land. 

Dbsckiftion  or  Land  in  Died  as  being  **  a  certain  tract  or  parcel  of  land 
lying  and  situate  in  the.  county  of  Colorado,  being  a  part  of  the  Gilleland 
league,  and  consisting  of  fourteen  labors,  which  said  tract,  seised  as 
above,  commences  at  the  north-east  comer  thereof,"  followed  by  descrip- 
tion by  boundaries,  is  sufficient  to  identify  the  land. 

AoTioH  to  set  aside  a  sheriff's  sale  and  deed.  Both  partiea 
claim  title  to  the  land  in  dispute  from  one  Lewis,  who  at  the 
time  of  the  levy  was  the  owner  of  said  tract.  Defendant  claims 
by  virtue  of  a  judgment,  execution,  and  sheriff's  deed.  It  was 
in  evidence  that  one  Walker  was  attorney  and  agent  for  the  de- 
fendant, who  not  being  present  at  the  sheriff's  sale,  said  Walker 
bid  off  the  land  for  him;  that  after  the  first  levy  v^as  made, 
Walker,  being  upon  the  land  of  Lewis,  saw  some  rich  prairie  land 
which  was  not  included  in  the  first  levy;  wishing  it  included, 
he  afterwards  changed  the  levy  for  that  purpose,  the  first  levy 
commencing  at  the  north-west  comer  of  a  certain  tract,  the  sec- 
ond naming  the  north-east  comer  of  the  same  tract  as  the  place 
of  commencement;  this  second  levy  was  made  by  Walker  shortly 
after  the  first,  and  signed  by  a  depuiy  sheriff.  On  the  day  on 
which  the  land  was*  to  be  sold.  Walker  being  importuned  by 
Lewis  for  a  postponement  of  the  sale,  he  consented.  Levris  at 
once  wrote  a  letter,  the  purport  of  which  was  that  in  considera- 
tion of  the  postponement  granted,  he,  Lewis,  waived  all  legal 
objection  to  the  levy,  and  that  the  land  might  be  sold  without 
appraisement  or  advertisement  if  the  judgment  creditor's  claim 
was  not  paid  before  the  time  agreed  upon  for  the  sale.  Walker 
then  testified  that  the  execution  on  which  the  levy  was  made 
was  not  present  at  any  conference  which  he  had  with  Levds;  that 
he  did  not  know  of  Lewis's  having  seen  it;  that  the  second  entry 
or  levy  was  made  on  the  execution  before  Levris  wrote  the  letter; 
that  the  land  wbb  sold  at  the  time  agreed  upon,  and  that  he  pur- 
chased it  for  Miller  as  his  agent;  that  the  sheriff  sold  enough 
land  to  satisfy  the  execution,  said  land  beginning  at  the  point 
named  in  the  last  levy;  and  that  when  the  amount  of  land  so  sold 
was  ascertained,  the  deed  vras  made  under  which  Miller  claims. 
It  was  objected,  on  the  part  of  the  plaintiff,  that  the  execution 
purported  to  have  been  issued  on  a  judgment  rendered  on 
the  ninth  of  September,  whereas  the  judgment  introduced  in 
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evideoce  was  rendered  on  the  sixth  of  that  month.     Other  facts 
are  in  the  opinion. 

J.  W.  Harris,  for  the  appellants. 

O.W.  Smiih,  and  J.  B.  and  O.  A.  Jones,  for  the  appellees. 

By  Court,  Whbxleb,  J.  If  the  alteration  in  the  levy  was 
made,  as  there  is  no  reason  to  doubt  that  it  was,  before  advez- 
tisement  or  notice,  or  anything  done  under  the  levy  as  first 
made,  it  can  have  worked  no  injury  to  the  defendant  in  execu- 
tion; and  it  is  not  perceived  that  there  is  anything  in  the  mere 
fact  of  such  alteration  that  should  invalidate  the  levy.  Nor  is 
it  perceived  that  it  is  any  objection  to  the  levy  as  finally  made 
that  it  was  at  the  instance  of  the  attorney  of  the  plaintiff  in  ex- 
ecution: Bryan  v.  Bridge,  6  Tex.  137;  Sydnor  v.  Roberts,  13  Id. 
598,  622  [65  Am.  Dec.  84].  But  if  there  was  any  valid  objection 
to  the  levy,  it  was  expressly  waived  by  the  defendant  in  execution 
before  the  sale.  It  is  evident  from  his  letter  of  the  sixth  of  June 
that  he  was  fully  apprised  of  the  levy  and  advertisement,  and  he 
thereby  expressly  ratified  the  levy  **  as  made;"  waived  all  legal 
exceptions  to  the  proceedings  under  the  execution,  and  author^ 
ized  the  sale  of  the  land  ' '  so  levied  upon,"  etc.  The  alteration  in 
the  levy  had  been  previously  made,  and  the  defendant  in  execu- 
tion doubtless  knew  how  the  levy  then  stood.  It  was  his  busi- 
ness to  know,  when  he  undertook  to  ratify  the  levy  as  made; 
there  was  nothing  to  prevent  his  knowing,  and  it  would  be  un- 
reasonable to  suppose  he  did  not  know;  doubtless  he  did  know 
the  precise  state  of  the  case.  Clearly,  his  ratification  of  the 
levy  was  a  waiver  of  the  objection,  if  any  valid  objection  to  the 
manner  in  which  the  levy  had  been  made  did,  in  fact,  exist. 

It  is  objected  that  the  defendants,  when  they  purchased,  had 
no  notice  of  this  letter.  They  however  had  notice  of  the  levy 
and  sale.  This  point  was  fully  determined  when  the  case  was 
first  before  us:  MiUer  v.  Alexander,  8  Tex.  36.  Notice  of  the 
sale  was  notice  of  the  proceedings  therein.  The  defendants  had 
notice  of  the  levy,  and  we  have  heretofore  decided  that  was 
prima  facie  legal  and  valid:  Miller  v.  Alexander,  18  Id.  497  [66 
Am.  Dec.  78].  There  is  therefore  nothing  in  the  objection  of 
want  of  notice. 

The  misdescription  in  the  date  of  the  entry  of  judgment  is 
conclusively  shovm  to  have  been  a  mere  clerical  mistake.  It 
must  have  been  such,  because  there  was  no  such  judgment  ren- 
dered on  the  ninth,  but  it  was  on  the  sixth  of  September  the 
judgment  was  rendered.     The  ninth  was  the  day  of  the  adjourn* 
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ment  of  the  court,  and  that  accounts  for  the  mistake.  The  ex- 
ecution describes  the  judgment  which  was  rendered  on  the  sixth 
accurately  in  every  particular,  except  the  date  of  its  rendition; 
and  that  was  not  material,  as  the  judgment  was  otherwise  suffi- 
ciently identified.  There  could  be  no  mistaking  the  judgment 
on  which  the  execution  issued. 

The  only  remaining  objection  to  the  judgment  which  is 
deemed  to  require  notice  is  that  now  first  taken  in  this  court, 
haying  reference  to  the  identity  of  the  land  which  was  levied 
on  and  sold.  It  is  objected  that  the  levy  and  sale  were  of  land 
off  of  the  north-east  comer  of  the^  GiUeland  league,  and  not  off 
of  the  tract  or  parcel  of  the  league  previously  conveyed  by  GiUe- 
land to  Lewis,  the  defendant  in  execution. 

This  objection  was  not  taken  in  the  court  below.  There  was 
no  question  then  made  as  to  the  identity  of  the  land  actually 
sold  and  conveyed  by  the  sheriff's  deed.  It  has  evidentiy  al- 
ways been  well  understood  by  all  concerned  that  it  was  the 
north-east  comer  of  the  tract  conveyed  to  Lewis,  out  of  the 
league,  and  not  the  north-east  corner  of  the  league  that  was 
levied  on  and  sold.  The  objection  now  taken  rests  on  the  de- 
scription in  the  levy  and  deed;  particularly  the  latter.  On  an  at- 
tentive considertion  of  the  terms  of  the  levy  and  deed,  we  are 
of  opinion  that  the  objection  is  barely  plausible,  not  sound. 
The  levy  is  in  these  words:  *'  By  virtue  of  the  within  execution, 
I  have  levied  on  fourteen  labors  of  the  GiUeland  league  of  land, 
or  so  much  of  said  tract  as  wiU  satisfy  the  within  execution,  com- 
mencing at  the  north-west  comer."  The  subsequent  entry  is: 
"Tract  to  be  offered  to  commence  at  the  north-east  comer 
thereof."  The  **  tract"  evidentiy  has  reference  to  the  **  fourteen 
labors  off  of"  the  league;  and  the  ** north-east  comer  thereof*' 
as  evidentiy  has  reference  to  this  tract,  and  not,  as  is  supposed, 
to  the  north-east  comer  of  the  GiUeland  league.  This  seems 
plainly  enough  to  be  the  meaning  of  the  terms  in  which  the 
levy  is  expressed.  The  language  of  the  deed  is  as  Httie  suscep- 
tible of  the  construction  contended  for.  It  is  asfoUows:  ''I 
have  seized  and  taken,  of  the  lands  and  tenements  of  the  said 
Ira  B.  Lewis,  a  certain  tract  or  parcel  of  land,  lying  and  situate 
in  the  county  of  Colorado,  being  a  part  of  the  GiUeland  lec^gue, 
and  consisting  of  fourteen  labors,  which  said  tract,  seized  as 
above,  commences  at  the  north-east  comer  thereof,"  proceeding 
to  describe  the  boundaries  of  the  six  hundred  and  eighty-two 
acres  sold  off  the  tract  of  fourteen  labors  to  satisfy  the  execu- 
tion.    It  is  perfecUy  plain  that  the  land  "  seized  and  taken  "  as 
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the  property  of  the  defendant  in  execution  is  the  "  tract  or  par- 
cel" of  land  which  was  "  a  part  of  the  Gilleland  league,"  and 
that  the  **  tract  or  parcel "  is  that  which  is  described  as  "  con- 
sisting of  fourteen  labors; "  and  that  when  it  is  added,  '*  which 
said  tract,  seized  as  above,  commences  at  the  north-east  comer 
thereof,"  it  means  the  north-east  comer  of  the  **  said  tract"  of 
fourteen  labors,  as  plainly  as  if  it  had  been  so  expressed.  The 
apparent  ambiguity  arises  from  the  reference  to  the  league,  by 
way  of  description,  of  which  this  tract  is  a  part.  When  duly 
considered,  there  is  no  real  ambiguity  or  difficulty  as  to  the 
identity  of  the  land  levied  on  and  sold.  It  is  veiy  evident  from 
the  pleadings  and  evidence  in  the  case  that  none  of  the  parties 
concerned  have  been  misled  by  any  want  of  certainty  in  the  levy 
and  deed;  they  have  never  given  the  construction  to  the  levy 
now  contended  for.  The  reference  upon  a  former  appeal  to 
the  comer  of  the  league  was  an  inadvertence.  This  question 
was  not  then  made  or  considered.  The  description  of  ihe  land 
is  not  as  certain  and  clear  as  it  might  have  been,  but  it  is  suffi- 
ciently so  to  leave  no  room  for  doubt  or  mistake  as  to  the  land 
really  intended.  Upon  the  whole,  we  are  of  opinion  that  there 
is  no  error  in  the  judgment,  and  it  is  affirmed. 
Judgment  affirmed. 

Ibrioulabities  in  Lew,  advertisement,  etc.,  may  be  waived  by  defendant 
In  ezecntion  before  sale:  MUler  v.  Alexander ^  65  Am.  Dec  73. 

Vakiancb  of  ExBOunoN  ntoM  Judgment  does  not  make  the  ezeoatio& 
an  absolute  nullity:  McOoUum  v.  Huftbert,  43  Am.  Deo.  56;  the  execution 
most  pursue  and  be  warranted  by  the  judgment,  but  misstating  the  date 
of  the  judgment  in  the  execution,  if  it  describes  and  identifies  it  so  as  to  ren- 
der sure  the  authority  upon  which  it  issued,  is  sufficient  to  inveet  the  sherifT 
with  authority  to  seU,  and  in  a  collateral  proceeding  will  sustain  the  sale: 
SproU  V.  Beid,  56  Id.  549,  and  notes  to  these  cases. 

Instances  ow  where  Dbscriftion  in  Levy  has  been  Held  SuFnciENTt 
OUman  v.  Thompson^  34  Am.  Dec.  714;  Parker  v.  8w(m^  Id.  619;  Brigance  v. 
Erwin*a  Lessee,  57  Id.  779,  and  notes  to  these  cases;  contra,  see  Id.,  and  Tay» 
lar^s  Lessee  v.  Cozart,  40  Id.  655,  note  656. 

Description  in  Deed  SuFnoisNT  to  Pass  Title:  See  Mdvin  y.  Proprietors^ 
38  Am.  Dec  384;  Oourdin  v.  Davis,  45  Id.  745;  Dow  v.  JeweU,  Id.  371,  and 
notes  to  these  cases. 

Where  It  is  Proved  that  Lew  was  Made  on  Land  Pointed  oitt  by  the- 
judgment  debtor,  that  he  was  present  at  the  sale  thereof  and  assented  to  it, 
that  the  purchaser  went  into  and  remained  in  possession,  these  facts  are  sulli- 
cieut  to  show  a  waiver  of  any  irregularities  in  the  levy  and  sale:  WiUon  v. 
BrnUh,  50  Tex.  370,  citing  the  principal  case,  which  is  cited  in  Baskitts  v.  IKfU- 
kt,  63  Id.  219,  to  the  point  that  a  sheriff's  deed  is  not  void,  acquired  under 
an  execution  sale,  when  it  is  proved  that  the  judgment  recited  in  the  execution 
is  the  same  as  the  one  rendered  against  the  party  in  the  suit. 
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pErr.Es  t.  Phillips. 

[19  TzXAS,  70.] 

Kxauvrr  Coubvib  Jubisdiction  to  Ektobos  Speoific  Pebiormanob  ov 
Dsoxdent's  Gontbaot  to  Convkt  Land  in  a  suit  against  his  adminifl- 
trator,  under  the  Texas  statute,  is  special,  and  exists  only  where  there  is 
a  bond  or  a  contract  in  writing,  disclosing  all  the  terms  of  the  agron 
ment,  in  analogy  to  the  memorandum  required  by  the  statute  of  frauds*. 

Dkjxdbnt's  Bond  to  Conykt  Eeoitino  Gontbaot  70b  Conveyance  in  all 
its  terms  is  sufficient  to  confer  jurisdiction  upon  the  county  court,  under 
the  statute,  for  the  specific  enforcement  of  the  contract,  although  the 
contract  is  not  produced. 

Appeal  from  a  judgment  of  the  district  court  reyersing  the 
judgment  of  the  county  court  in  favor  of  the  plaintifBs,  upon  a 
petition  for  the  specific  performance  of  a  deed  or  bond  in  writ- 
ing, made  by  one  Bjers,  deceased^  to  convey  certain  land  to  the 
petitioner  and  one  John  S.  Peters,  since  deceased.  The  bond 
was  produced  in  evidence  in  the  county  court,  and  was  for  the 
penal  sum  of  four  hundred  dollars.  The  condition  recited  the 
previous  making  of  a  contract  between  the  purchasers  and  the 
decedent,  whereby  the  former  undertook  to  locate  and  clear 
out  of  the  land-office  certain  land  to  which  the  decedent  was 
entitled  under  his  headright,  to  pay  all  expenses,  to  pay  the 
decedent  the  sum  of  two  hundred  dollars  and  give  their  notes 
for  the  balance,  in  consideration  of  which  it  was  recited  that 
the  decedent  was  bound  to  convey  to  the  purchasers  a  cer- 
tain part  of  the  land  to  be  taken  off  of  some  line  of  said  tract 
or  tracts  as  it  may  be  located.  The  condition  proceeded : ' '  Now, 
if,  upon  running  the  boundary  line  between  the  United  States 
and  Texas,  it  should  so  turn  out  that  said  Byers  did  not  reside 
within  the  limits  of  Texas  at  the  declaration  of  index>endence, 
and  therefore  not  be  entitled  to  said  league  and  labor  of  land  as 
a  citizen  of  Texas,  then  and  in  that  case  the  said  John  0.  Byers 
shall  well  and  truly  refund  and  pay  back  to  the  said  Peters  the 
said  sum  of  two  hundred  dollars  with  lawful  interest  thereon,  or 
return  the  note  given  for  the  same,  then  the  above  obligation  to 
be  void,  else  to  remain  in  full  force  and  effect.''  The  other  facts 
sufficiently  appear  from  the  opinion. 

8.  F.  Mowley  and  J.  J.  Peters,  for  the  appellant. 

J.  T.  Mills,  for  the  appellees. 

By  Oonrt,  HxMPmLL,  0.  J.  The  main  question  in  this  cause 
is,  whether  the  instrument  offered  in  evidence  and  designated  in 
the  margin  as  a  title  bond  is  such  a  bond  or  written  agreement 
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to  make  iaUe  to  property  as  would*  under  article  1162,  give  juris- 
diction to  the  county  court. 

The  jurisdiction  of  that  court  over  the  subject-matter  is  spe- 
cial, and  can  be  exercised  only  where  there  is  a  bond,  or  the 
agreement  to  make  title  is  in  writing.  Now,  literallj,  this  in- 
strument is  not  a  bond  to  make  title;  but  it  recites  fully  the 
terms  and  conditions  of  a  contract  to  that  effect,  and  by  which 
Byers,  the  intestate  whose  representatives  are  charged  as  defend- 
ants in  this  suit,  undertakes  and  binds  himself,  on  the  perform- 
ance of  certain  conditions  by  the  Peterses,  to  convey  to  them  one 
thousand  two  hundred  and  eighty  acres  of  his  headright  league 
of  land.  By  a  close  construction,  it  might  be  held  that  this 
instrument  was  not  of  a  character  to  give  jurisdiction  under  the 
article  cited;  but  although  it  would  seem  that  the  object  of  giv- 
ing the  county  court  authority  was  to  provide  a  cheap  and  expe- 
ditious mode  of  enforcing  plain  agreements,  about  which  there 
was  little  or  no  dispute;  and  although  the  resort  to  such  juris- 
diction, where  the  case  like  the  present  is  severely  contested,  is 
deemed  very  injudicious,  yet  it  would  seem  that  the  same  rules 
to  ascertain  what  may  be  included  within  the  scope  of  the  terms 
** bond"  or  "written  agreement"  should  be  applied  to  the  con- 
struction of  the  article  that  are  recognized  with  reference  to  the 
promise  or  agreement  or  memorandum  of  a  contract  being  in 
writing  under  the  act  to  prevent  frauds  and  x>erjuries.  This  act 
in  its  first  section,  article  1451,  declares  that  no  action  shall  be 
brought  to  charge  a  person  upon  a  contract  for  the  sale  of  lands, 
unless  the  promise  or  agreement,  or  some  memorandum  thereof, 
shall  be  in  writing,  and  signed  by  the  party  intended  to  be 
charged,  or  by  his  agent  lawfully  authorized.  Now,  it  has 
always  been  held,  under  statutes  of  similar  import  in  England 
and  in  the  other  states,  that  the  written  evidence  required  by 
the  statute  need  not  be  comprised  in  a  single  document,  or 
drawn  up  in  any  particular  form.  It  is  sufficient  if  the  contract 
can  be  plainly  made  out  in  all  its  terms  from  any  writings  of  the 
party  or  from  his  correspondence;  that  the  place  of  signature  is 
not  material;  that  the  signature  of  a  party  as  a  witness  to  a  deed 
which  contained  a  recital  of  the  agreement  was  held  sufficient 
where  it  appeared  that  he  knew  of  the  recital :  Wel/ord  v.  Beetsely, 
1  Yes.  sen.  6;  1  Greenl.  Ev.,  sec.  298.  That  the  receipt  for  the 
purchase  money  may  constitute  an  agreement  within  the  statute: 
1  Sugd.  Vend.  115.  A  receipt  stating  that  the  vendor  had  re- 
ceived of  the  vendee  a  certain  sum,  being  on  account  of  a  planta- 
tion on  the  Cypress,  sold  to  him  this  day  for  two  thousand  two 
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hundred  dollars,  payable  in  different  installmentSy  as  per  agree- 
ment, was  held  sufficient  compliance  with  the  statute  of  frauds: 
Gosack  T.  Descaudrea,  1  McOord,  426  [10  Am.  Deo.  681].  The 
receipt  for  the  purchase  money,  in  part  or  in  the  whole,  has  in 
all  cases  been  held  sufficient  where  it  specifies  the  terms  of  the 
contract,  names  of  the  parties,  amount  of  the  purchase  money, 
etc. ;  and  the  reason  is,  that  there  is  so  much  of  the  contract  in 
writing  that  it  can  be  enforced  without  the  aid  of  parol  testi- 
mony: Brickman  v.  Brickman,  6  Blackf.  21;  FU^8  TnisteeB  ▼. 
VUey,  4  Bibb,  466;  Kay  ▼.  Giird,  6  B.  Hon.  100. 

The  instrument  in  this  case  shows  clearly,  and  it  appears 
fully  by  way  of  recital,  all  the  terms  of  the  contract  by  which, 
on  the  one  hand,  the  Peterses  undertook  to  locate  and  clear  out 
of  the  land-office  the  headright  certificate  of  Byers;  and  he,  on 
the  other  hand,  bound  himself  to  convey  to  said  Peters  twelTe 
hundred  and  eighty  acres,  in  two  sections  of  the  said  tract  or 
tracts  of  land,  as  the  same  might  be  located.  The  names  of 
the  parties,  the  terms  of  the  agreement,  the  conditions  and 
coTenants,  are  fully  stated;  and  there  is  no  necessity  of  resort 
to  parol  testimony  to  ascertain  any  of  the  essentials,  or,  it  would 
seem,  any  of  the  particulars  of  the  contracts.  Byers  states  that 
he  is  bound  by  the  contract  to  convey  the  land.  This  concludes 
him  and  his  representatives.  The  instrument  showed  sufficient 
evidence  of  the  contract  in  writing  to  have  authorized  a  decree 
for  specific  execution  had  suit  been  brought  in  the  district 
court;  and  we  are  of  opinion  that  although  there  is  some  differ- 
ence between  the  terms  employed  in  article  1162  and  those  used 
in  the  statute  of  frauds,  yet  that  any  such  written  evidence  of  a 
contract  to  sell  property  as  would  authorize  its  specific  execu- 
tion in  the  district  court  under  the  statute  of  frauds  will  be 
sufficient  to  authorize  the  county  court  to  decree  its  execution. 
The  policy  of  both  of  the  provisions  is,  that  there  should  be 
written  evidence  of  the  contract,  and  that  it  should  not  be  sup- 
ported by  parol;  and  where  the  former  is  offered,  the  object  is 
accomplished;  and  the  law  in  either  case  must  be  held  as  satis- 
fied. Upon  the  whole,  we  are  of  opinion  that  the  contract  was 
legitimately  within  the  cognizance  of  the  county  court,  and  that 
the  suit  cannot  be  abated  for  want  of  jurisdiction.  This  point 
was  not  raised  by  the  parties;  but  being  one  of  jurisdiction,  its 
consideration  and  decision  could  not  be  avoided. 

This  instrument,  or  bond,  and  the  patents — the  land  being 
located  in  two  tracts — ^were  filed  several  months  after  the  pro- 
ceedings were  commenced  in  the  county  court.     By  whom  they 
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were  filed  does  not  appear.  The  county  court  in  its  judgment 
recites  that  there  was  satisfactoxy  written  evidence  of  the  con- 
tracty  and  decreed  for  the  plaintiffs;  on  appeal  to  the  district 
court  the  judgment  was  reversed,  but  on  what  grounds  does 
not  distinctly  appear.  From  the  affidavit  on  the  motion  for  a 
new  trial,  it  might  be  presumed  that  in  the  opinion  of  the  court 
the  evidence  was  insufficient  in  this,  that  the  contract  to  which 
there  was  reference  was  not  produced.  If  so,  there  was  error, 
as  the  evidence  in  this  particular  was,  as  we  have  shown,  suffi- 
cient proof  of  the  terms  of  the  agreement. 

But  it  does  not  appear  that  any  evidence  was  offered  by  the 
plaintiffs  of  the  performance  of  the  conditions,  locating  the  land, 
etc.  The  record  does  not  show  from  whose  possession  the 
patents  came.  The  presumption  from  the  argument  of  coun- 
sel is  that  they  were  filed  by  Peters;  and  there  may  have  been  a 
further  presumption  below  that  as  he  had  the  patents  in  pos- 
session, he  must  have  paid  the  charges  and  expenseB. 

But  there  being  no  evidence  in  relation  to  these  &cts,  we  do 
not  feel  authorized  to  enter  the  judgments  which  should  have 
been  pronounced  below,  and  the  judgment  is  therefore  reversed 
and  cause  remanded  for  a  new  triaL 

Beversed  and  remanded.     

Spicino  PEBtOBMANd  OF  Dico£DKiiT*8  CoNTRAcn:  See  Cke9$*$  Appeal, 
45  Aql  Deo.  668;  Moore  v.  lUz  Bandolph^  29  Id.  208;  Cfreen  v.  Broifiu,  39 
Id.  156;  RobbiM  v.  MeKniglU,  45  Id.  406;  Johmon  v.  Hvbbea,  66  Id.  773, 
and  notes.  In  BvUim  v.  Campbell^  27  Tex.  655,  the  principel  case  is  cited  to 
the  point  that  a  contract  of  a  decedent  to  convey  land  is  not  snch  a  claim  as 
requires  presentation  to  the  administrator.  In  Chnlford  v.  Love^  49  Id.  745, 
the  case  is  cited  to  the  point  that  the  jurisdiction  of  the  ooanty  court  for  the 
specific  enforcement  of  each  a  contract  is  special,  and  can  be  exercised  only 
where  there  is  a  bond  or  written  contract.  It  is  again  cited  at  pages  746  and  747 
of  the  same  case,  and  explained.  And  at  page  733  it  is  cited  to  the  point  that 
the  heirs  of  the  decedent  need  not  be  joined  in  a  sait  against  his  administrator 
to  enforce  his  bond  to  convey. 

Memobandum  of  Contract  under  Statutb  of  Frauds,  Suffioibkct  of: 
See  Old  Colony  B.  B.  Corp.  v.  Evans,  66  Am.  Dec.  394;  Ivet  v.  Hazard,  67 
Id.  500,  and  notes.  To  the  point  that  such  a  memonmdnm  most  be  so  oertala 
that  specific  performanoe  can  be  enforced,  the  principal  case  is  cited  in  /oA^ 
•Ml  V.  Orangery  51  Tex.  45. 
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State  v.  Wasexnoton. 

[19  Tnus,  Itt.] 
hnaanaan  fOR  Aftrat  kot  Allioino  Fiohtino  in  expreit  terms,  boft 
ohATging  that  the  defendants,  with  force  and  anns,  at  a  certain  time  and 
place,  were  nnlawfally  assembled  together,  and  being  so  unlawfully  as- 
sembled and  arrayed  in  a  warlike  manner,  then  and  there  did  make  *a 
affiray,  to  the  great  terror  of  divers  goods  oitiaeoB,  etc,  is  sufiBdent 

Afpbal  from  a  judgment  quashing  an  indictment  for  an  af&ayr 
The  substance  of  the  indictment  is  sufficiently  stated  in  the  syU 
Utms.  Upon  a  motion  to  quash,  on  the  ground  that  there  was 
no  allegation  of  any  fighting,  the  district  attorney  amended  the 
indictment  by  inserting  an  explicit  allegation  upon  that  point* 
The  defendants  excepted  to  the  amendment  as  matter  of  sub- 
stance. The  court  sustained  the  exceptions  and  quashed  the  in- 
dictment, whereupon  this  appeal  was  brought. 

James  Willie^  atlomey'^feneral,  for  the  at>pellant. 

By  Court,  Wheblib,  J.  The  indictment  is  in  accordance  with 
precedent,  English  and  American:  Wharton's  Precedents  of  In* 
dictments,  489.  It  was  so  adjudged  and  approved  by  the  unani- 
mous opinion  of  the  supreme  court  of  the  republic,  pronounced 
by  Judge  Ochiltree,  in  the  case  of  Saddler  v.  BeptMiCt  Dallam, 
no.  There  was  no  occasion  for  the  proposed  amendment.  The 
indictment  was  unquestionably  good  and  sufficient. 

Judgment  reversed  and  cause  remanded. 

Beversed  and  remanded.     

AfimAT,  What  Conwrnvm:  See JTatdbJns  v.  Siate^  58  Am.  Dm.  617. 


PbIOB  V.   WiLEI. 

(19  Tnus,  142.] 

Amuidiisnt  to  Pxtition  Substitutimo  Pbivoipalb  as  PuLnmris,  in  as 
sctloii  brooght  by  their  agent,  affords  the  defendant  no  ground  of  objection, 
unless  be  was  thereby  deprived  of  some  substantial  right. 

Substitution  of  PsmoiPAiA  ur  AonoM  bt  Aosht  is  not  Making  Kkw 
Pabtt,  where  it  is  done  with  the  consent  of  the  agent,  and  upon  his 
allegation  that  he  has  no  interest  in  the  note  sned  on,  but  is  merely  the 
agent  of  the  new  plaintifls. 

PbINCIPALB  cannot  BB    SuBSTITUTBD  as  PLAnfTHfB  IN  AonON  BT  AOENT 

AfTBB  Agent's  Dbath,  where  the  fact  that  he  sues  for  their  use  does  out 
appear  from  the  petitioD,  but  the  suit  most  be  revived  in  the  name  of  hii 
repiesoDtatives,  and  the  principals  claiming  to  be  the  real  parties  in 
interest  may  contest  their  rights  with  the  representatiTes  and  claim 
judgment  in  their  names,  if  the  defendant  is  not  thereby  deprived  of  auj 
substantial  defense. 
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Ebbob  to  reTerse  a  judgment  obtained  against  the  plaintiff  in 
error  as  defendant  in  an  action  on  a  note.  The  case  is  stated  in 
the  opinion. 

J.  H.  Parsons,  for  the  plaintiff  in  error. 

Lewis  and  Flanagan,  for  the  defendants  in  error. 

By  Court,  Hemphxll,  0.  J.  This  suit  was  brought  by  Charles 
Keith  as  plaintiff,  against  Joseph  H.  Price,  the  plaintiff  in  error, 
as  defendant. 

Subsequently,  and  after  a  plea  of  general  denial  by  defendant, 
there  was  put  in  a  pleading  which  is  styled  an  amended  petition^ 
iu  which  the  plaintiff,  by  leave  of  the  court,  comes  and  amends, 
and  says  that  Charles  Keith  (that  is,  the  plaintiff  himself)  is  but 
the  nominal  plaintiff  in  the  case,  and  never  had  any  interest, 
ownership,  or  possession  of  the  note  sued  on,  but  was  merely 
the  agent  of  L.  M.  WHey  &  Co.  The  person  of  the  pleader  then 
suddenly  changes;  Keith  vanishes,  and  L.  M.  Wiley  &  Co.  con- 
tinue the  averments,  alleging  that  the  notes  are  theirs,  etc. 

To  this  amended  petition  the  defendant  excepts,  on  the  ground 
that  it  attempts  to  introduce  an  entirely  new  party  into  the 
suit,  and  pleads  also  a  general  denial.  The  exception  was  over- 
ruled. This  has  been  assigned  as  error,  but  upon  the  facts 
which  are  alleged  in  the  amended  petition,  there  was  no  error 
in  overruling  the  exception.  The  plaintiff,  Charles  Keith,  in 
the  amended  petition,  admits  that  he  was  not  the  owner  of  the 
notes,  but  that  he  held  them  merely  as  the  agent  of  L.  M.  Wiley 
&  Co.,  and  Wiley  &  Co.  pray  to  be  substituted  as  plaintiffs. 
This  was  but  a  substitution  of  the  principals  for  the  agent,  with 
the  consent  of  the  agent  himself,  and  was  not  properly  the  mak- 
ing of  a  new  party.  But  if  the  principals  were  new  petrties,  the 
defendant  could  not  object  on  that  account  alone,  unless  he 
were  thereby  deprived  of  some  substantial  defense,  nor  could 
he,  on  the  admission  of  new  parties,  be  subject  to  the  costs 
thus  far  in  the  suit  expended:  Henderson  v.  Kissam,  8  Tex.  46. 
There  was  no  error  in  overruling  the  exception  to  the  amended 
petition,  as  it  stood  upon  its  allegations. 

But  when  the  judgment  is  examined,  its  recitals  show  a  state 
of  facts  under  which  L.  M.  Wiley  &  Co.  were  made  parties 
plaintiffs,  quite  different  from  that  to  be  inferred  from  the 
amended  petition.  The  judgment  shows  that  Keith  was  dead 
before  L.  M.  Wiley  &  Co.  attempted  to  introduce  themselves  as 
parties.  The  amended  petition  leads  to  a  different  conclusion, 
^iz.,  that  Keith  was  alive,  and  introduces  his  principals,  who  then 
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take  up  the  avermenta.  The  judgment  oommenced  as  follows: 
**  This  day  come  the  parties  by  their  attorneys,  and  the  death  of 
the  plaintiff  being  suggested,  L.  M.  Wiley  &  Co.,  by  attorney, 
make  themselves  parties  plaintiffs,"  etc.  The  manifest  inferenoet 
is,  that  L.  M.  Wiley  &  Co.  were  made  parties  after  the  death  of 
Keith;  and  though  the  exception  to  the  amended  petition  was 
properly  sustained,  yet  the  question  is,  whether  under  the  facts 
as  they  truly  existed,  and  as  they  must  have  been  known  to  the 
court,  as  appears  from  the  judgment  itself,  L.  M.  Wiley  &  Co. 
shotild  have  been  allowed  to  come  in  as  parties  plaintiffs,  and 
have  the  judgment  entered  in  their  name  against  the  defendant. 
Charles  Keith  v^as  the  sole  plaintiff  in  the  original  petition.  On 
his  death  the  suit  abated,  unless  his  legal  representatives  either 
came  in  voluntarily  or  were  brought  in  and  made  parties  plain- 
tiffs: Hart.  Dig.,  art.  697.  Had  Keith  sued  for  the  use  of  L.  M. 
Wiley  &  Co.,  and  had  this  appeared  from  the  petition,  the  suit 
would  not  have  abated  by  his  death,  but  might  have  been  prose- 
cuted by  the  beneficiaries  to  judgment:  Hart.  Dig.,  art.  701. 
Their  right  would  then  have  appeared  of  record.  But  after  the 
death  of  a  plaintiff  suing  for  himself,  the  suit  can  be  revived 
and  continued  only  in  the  name  of  his  legal  representatives. 
Persons  claiming  tiie  real  ownership  of  the  notes  can,  if  they 
choose,  contest  their  rights  with  such  representatives,  and  if 
established,  may  claim  judgment  in  their  names,  and  this  in  the 
same  suit,  provided  such  change  of  parties  shall  not  deprive  de- 
fendant of  a  substantial  defense  to  which  otherwise  he  would 
have  been  entitled. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 

AjaxDMXNTs  SuBSTiTunNO  New  Pakubs  PLAnmnr:  See  HMer  v.  Pvl- 
ten^  68  Am.  Deo.  620,  ai)d  note.  Where  m  suit  has  been  ioatifcated  by  admin- 
istrators for  the  nse  of  a  woman,  she  is  the  real  plaintifi^  and  an  amendment 
sabatitnting  her  name  as  plaintiff  is  not  strictly  the  making  of  a  new  party: 
Marid  v.  SoTners,  26  Tex.  558,  siting  the  principal  case. 

ABATUixira  OF  AcnoK  bt  Death  of  Pabtt:  See  P^Ub  v.  laon,  56  Am. 
Deo.  419;  Cowan  v.  Campbdr»  Adrn'r,  66  Id.  184,  and  notes.  If  a  suit  be  in- 
■titoted  in  the  name  of  one  party,  purporting  on  its  face  to  be  for  the  benefit 
of  another,  then,  on  the  death  of  the  nominal  plaintiff,  the  suit  may  proceed 
in  the  name  of  the  beneficiary,  without  reviving  it  in  the  name  of  the  repre* 
■eotatives  or  heirs:  Moort  v.  Rice,  51  Tex.  292;  otherwise  where  it  does  not 
so  pvuport:  Si^tae  r.  MeUaeh,  54  Id.  360,  both  citing  the  principal  case. 

Xhb  fbihoipal  0A8B  IS  ALSO  oiTBD  OXKKBALLT  to  the  point  that  a  party 
wiMO  is  or  may  be  affected  by  a  judgment,  if  he  does  not  appear,  most  be  brought 
In  by  proocas,  in  Bryan  v.  Lund,  25  Tex.  90. 
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Sheltok  v.  Bbbbt. 

C19TBEAS,]M.j 

AniDATiT  n  VounrrART  Oath  Bmdookd  to  Wmanfo^  tekan  hdon  mom 

MiliioriBed  offioir.  and  certified  by  him. 
AimuTiT  MUCT  Bi  nr  Wutin  o,  but  kbxd  irov  n  Siovbd  by  tbe  de- 


AwmAyxT  to  Claim  aoainst  Dbobdxht^  Bstats,  bot  Pubpobsuto  to  bb 
BT  OwBBB  of  the  chdm  or  by  his  agent*  mod  not  stBting  the  deponents 
means  of  infonnatioii,  afforda  no  justification  for  the  rejection  of  the 
ckim  by  the  administrator,  nnleas  he  puts  his  objection  on  that  ground. 

Ebbob  to  X0Yene  a  judgment  for  the  defendant  in  ah  action 
against  an  adminiBtrator  to  recover  a  daim  rejected  by  him  on 
ihe  ground  that  it  "was  barred  by  the  statute  of  limitations.  On 
the  trialy  the  authentication  of  the  claim  was  objected  to,  on 
grounds  sufficiently  appearing  from  the  opinion.  The  objection 
was  sustained^  the  defendant  had  judgment,  and  the  plainti£F 
brought  error. 

/.  M.  CrockeU,  for  the  plaintiff  in  error. 

J,  E.  Cravens^  for  the  defendant  in  error. 

By  Oourty  Wbsblbb,  J.  An  affidavit  is  defined  by  Blackstone 
CO  be  '^  a  voluntary  oath  before  some  judge  or  officer  of  the 
court,  to  evince  the  truth  of  certain  facts: "  8  Bla.  Com.  304.  In 
practice,  it  means  "  an  oath  or  affirmation  reduced  to  writing, 
sworn  or  affirmed  before  some  officer  who  has  authority  to  ad- 
minister it:''  Bouv.  Law  Diet.,  tit.  Affidavit;  Burrill,  Id.; 
Tomlin,  Id.  It  must  be  in  writing.  Such  is  the  requirement 
of  the  statute:  Hart.  Dig.,  art.  1158.  But  neither  the  statute 
nor  any  general  principle  of  the  law  requires  that  it  be  signed  by 
the  deponent.  That  does  not  enter  into  its  definition,  nor  is  it 
essential.  It  is  sufficient  that  it  be  made  before  an  officer  au- 
thorized by  the  law  to  administer  it,  and  that  he  reduce  it  to 
writing,  and  certify  officially  to  the  fact  of  its  having  been  made 
before  him.  The  affidavit  in  the  present  case  was  therefore  suf- 
ficient. The  objection  that  it  was  not  made  by  the  owner  of  the 
claim  is  not  tenable.  Where  the  administrator  would  reject  a 
claim  because  it  is  authenticated  by  the  affidavit  of  a  person  who 
does  not  purport  to  be  the  owner  thereof,  or  the  agent  of  the 
owner,  and  does  not  state  the  means  of  information  of  the  de- 
ponent, he  must  make  that  the  ground  of  his  rejection  of  the 
claim:  Dunn  v.  Subleit,  14  Tex.  521;  Hansell  v.  Gregg,  7  Id.  228. 
Hero  he  placed  his  rejection  upon  a  different  ground. 
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We  aie  of  tiie-opimon  that  the  olaim  was  well  aathentioated, 
and  thai  the  court  ened  in  ezdnding  it»  for  whioh  the  jodgment 
mnst  be  rerened  and  the  oanse  remanded* 

^erersed  and  remanded.     

'  ArnnATiTB,  SufwcmiOT  of,  Oihxballts  See  the  notee  foABporUBamk 
^  i/onroe,  42  Am.  Deo.  68.  An  affidaTit  most  be  taken  by  Mthotiied  offi* 
or-:  fTyotf  ▼.  JfjfrkM^  48  Tex.  165;  and  mnet  be  eertified  by  bim:  IfofTit  ▼ 
£Eta2e,  2  Tex.  App.  608,  both  eiting  the  prindpel  ceee. 

PBoor  OF  Claim  AOAnrar  DaaEDSNT's  Sstatb:  See  Rig§%  ▼.  Matrtinf  41 
Am.  Deo.  1031  In  WaUer$  ▼.  PruUdge,  80  Tex.  65,  74,  it  wm  held  thet  an 
•ddninistntor  rejecting  a  olaim  for  inenffioient  authentication,  if  hii  objeotioB 
goee  to  the  penon  making  the  affidavit,  moat  state  that  objeotioB  in  hie  memo- 
mdam  of  rejection,  or  he  cannot  rely  on  it  when  toed:  bat  that  this  rale 
does  not  apply  where  hia  objection  goee  to  the  words  or  form  of  the  affidavit, 
diitingaishing  the  principal  case.  T^e  oonrt  say:  "It  is  insisted  by  the 
coansel  for  the  appellee  that  if  the  daim  was  rejected  on  acooant  of  insnffi. 
dbnt  authentication,  this  reascm  should  have  been  given  in  the  indorsement 
of  the  administrator,  so  that  it  could  have  been  properly  authenticated  bud 
again  presented,  and  that  having  failed  to  do  this,  and  rejected  it  generally, 
he  is  prednded  from  relying  on  that  reason  now,  but  must^  litigate  it  on  its 
merits.  We  are  referred  in  support  of  this  position  to  Hantdl  v.  QregUt  7 
Tex.  228;  Mclntoth  v.  Chreenwood,  15  Id.  116;  Dunn  v.  SuUeU,  14  Id.  621; 
SkeUan  v.  Berrjf,  19  Id.  154;  and  Aifard  v.  Codiraw.  7  Id.  488.  We  have 
carefully  examined  these  cases,  and  find  nothing  in  any  of  them  to  support 
the  position  assumed  by  counseL  The  result  of  these  cases  is,  in  substance, 
that  where  a  claim  against  an  estate  is  authenticated  according  to  the  require- 
ments of  the  statute,  but  by  the  affidavit  of  a  person  who  does  not  purport 
to  be  the  owner  thereof,  or  the  agent  of  the  owner,  if  the  administrator 
would  reject  the  daim  on  that  gnmnd,  he  must  state  such  cause  specially 
in  his  rejection,  and  cannot  raise  it  for  the  first  time  when  sued  for  the  estab- 
lishment of  the  claim.  The  rulings  of  the  court  in  these  cases  we  believe 
to  be  entirdy  correct  The  statute  has  not  declared  by  whom  the  affidavit 
shall  be  made;  it  only  provides  that  the  claims  when  presented  shall  be  '  ac- 
companied by  an  affidavit  in  writing.'  It  is  left  to  the  judgment  and  dis- 
cretion of  the  administrator  to  decide  whether  the  affidavit  is  made  by  the 
proper  person  who  is  cogniant  of  the  fact:  Ihum  v.  SublsU,  14  Id.  521.  No 
such  discretion  is  left  with  the  administrator  with  reference  to  the  affidavit 
of  authentication.  If  this  be  wanting  in  any  of  the  essential  requisites  pre* 
scribed  by  the  law,  he  is  forbidden  to  allow  the  claim;  and  if  he  does  aUow  it 
under  suoh  dreumstances,  his  act  is  expressly  declared  to  be  of  no  force  or 
eflbot" 


Robs  v.  Smith. 

[19  TBZAt,  171.] 

Oklt  JstmxmMum  Which  abx  TRAirsrsRABLB  bt  Dbuvbrt  abb  Bills 
and  notes  payable  to  bearer,  or  payable  to  order,  and  indorsed  in  blank. 

Poe8E86IOV  OF  NOTB  PaTABLB    TO  OrDXB  BUT  HOT  IKDOBSXD  BT  PaTBB  IS 

not  suffident  evidence  of  title  to  sustain  an  action  on  the  note  by  one  not 
payee. 
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Appeal  from  judgment  agaiiurt  the  appellant  in  an  action 
brought  by  him  oh  a  note.    The  &otB  appear  from  the  opinion. 

M.  Casey f  for  the  appellant. 

W.  Stedman^  for  the  appellee. 

By  Oourt,  Hrmphill»  0.  J.  The  appellant,  who  was  plaintifl 
below,  brought  suit  against  the  appellee  on  the  following  note: 
"  $182.10.  January  1, 1865. 

**  One  day  after  date,  I  promise  to  pay  to  the  order  of  C.  Vin- 
cent one  hundred  and  thirty-two  dollars  and  ten  cents,  value 
received,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
from  maturity,  until  paid.  James  E.  Sioth." 

The  note  was  read  to  the  jury  as  evidence,  against  the  objec- 
tion of  the  defendant  that  the  plaintiff  had  not  offered  any  proof 
of  ownership.  But  in  the  charge,  the  court  instructed  the  jury 
that  the  pl^dntiff  was  not  entitled  to  recover,  unless  they  were 
satisfied  from  the  proof  that  the  plaintiff  was  the  owner  of  the 
note;  and  that  possession  of  the  note  was  not  sufficient  proof  of 
ownership. 

The  note  being  the  only  evidence  offered,  the  jury  found  for 
the  defendant,  and  the  plaintiff  appealed. 

The  note  was  not  indorsed  specially  to  the  plaintiff,  nor  was 
it  indorsed  in  blank;  and  the  only  question  is,  whether  the  mere 
possession  without  proof  of  a  honafde  assignment  or  transfer, 
either  by  parol  or  writing,  was  prima  facie  evidence  of  owner- 
ship. 

The  only  instruments  in  which  the  law  recognizes  the  property 
as  passing,  like  coin,  with  the  possession,  are  those  termed  nego- 
tiable, and  which  are  transferable  by  delivery;  viz. ,  bills  and  notes 
payable  to  bearer,  or  payable  to  order  and  indorsed  in  blank. 
The  legal  right  to  the  property  secured  by  such  instruments 
passes  by  delivery,  and  the  possession  is  prima  facie  evidence 
of  right  in  the  property.  Such  instruments  pass  by  delivery 
from  hand  to  hand;  and  though  they  may  have  been  lost  or 
stolen  from  the  true  owner,  yet  the  possession  of  the  bolder  is 
primal  facie  proof  of  right,  and  if  he  be  a  bona  fide  transferee 
for  value,  his  title  will  be  perfect,  whether  the  one  from  whom 
he  received  the  instrument  had  any  title  or  not:  MiUer  v.  Bace^ 
Smith's  Lead.  Cas.  258,  notes;  Chreneaux  v.  Wheeler,  6  Tex.  523; 
Story  on  Prom.  Notes,  sees.  48, 196. 

But  such  is  not  the  rule  with  reference  to  instruments  not 
negotiable,  or  which  do  not  pass  the  legal  right  by  delivery.     A 
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third  person  not  a  parly  to  snoh  note  must  sho^  by  what  right 
he  claims  to  recover  from  the  debtor,  or  in  other  words,  that  he 
holds  under  a  bona  fide  assignment,  valid  in  law,  from  the  owner 
of  the  note. 

The  defendant,  by  his  counsel,  has  insisted,  and  shown  from 
numerous  authorities,  that  a  chose  in  action  may  be  assigned 
verbally  or  by  delivery,  as  well  as  in  writing:  Heath  v.  Hall,  4 
Taunt.  826;  Jones  v.  Witter,  H  Mass.  804;  Dunn  v.  SneU,  15  Id. 
485-487.  An  assignment  of  a  debt  may  be  by  parol  as  well  as 
by  deed:  2  Story's  Eq.  Jur.,  sec.  1047,  A  delivery  of  a  chose 
in  action  for  a  valuable  consideration  is  sufficient,  and  passes 
the  title:  Briggs  v.  Dorr,  19  Johns.  96.  He  also  insists  that  to 
make  the  parol  assignment  good  against  the  debtor,  it  is  not 
necessaiy  that  the  assignee  should  give  notice  of  the  assignment 
to  the  debtor. 

It  is  no  doubt  true  that  the  assignment  of  a  debt  does  not,  in 
equity,  require  the  assent  of  a  debtor,  although  it  may  be  im- 
portant to  the  assignee  that  such  notice  should  be  given,  or 
otherwise  the  rights  of  third  persons  may  intervene  to  his  preju- 
dice: 2  Story's  Eq.  Jur.,  sec.  1057.  To  give  an  action  at  law, 
it  seems  that  the  debtor  must  consent  to  the  agreed  transfer  of 
the  debt;  but  in  equity  it  is  otherwise:  Ex  parte  South,  in  re 
Bow,  8  Swanst.  892;  Tibbits  v.  George,  5  Ad.  &  El.  114.  There 
is  no  doubt  that  an  assignee,  by  parol  or  delivery,  of  an  unne- 
gotiable  note  is  entitled  at  law  to  sue  the  maker  in  the  name  of 
the  assignor,  and  in  equity  to  bring  suit  in  his  own  name. 

The  only  question  is,  whether  the  mere  possession  of  such  in- 
strument will  authorize  the  holder  to  bring  suit,  or  whether  he 
must  prove  the  fact  of  delivery  or  transfer  for  a  valuable  or 
other  sufficient  consideration:  Harris  v.  Clark,  2  Barb.  94; 
S.  C,  8  N.  T.  98  [51  Am.  Dec.  852];  Story's  Eq.  Jur.,  sec.  607. 
And  it  seems  clear  that  he  must  prove  that  he  came  honestly 
and  for  a  sufficient  consideration  into  possession.  Where  the 
legal  right  to  the  debt,  secured  by  a  negotiable  note,  passes  by 
deUvety,  the  law,  for  the  benefit  of  commerce,  has  recognized 
the  property  as  passing  with  the  possession;  and  that  posses- 
sion is  consequently  prima  facie  evidence  of  title.  But  this  is 
an  exception  to  the  rule  by  which  proi>erty  is  proved  in  personal 
chattels,  and  it  does  not  extend  to  the  possession  of  notes  which 
are  not  negotiable.  The  possession  of  such  note,  without  othei 
proof,  does  not  give  the  holder  the  right  ^  i  judgment  on  the 
note:  MeHvn  v.  Manning,  2  Tex.  851. 

Judgment  affirmed. 
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Poiamoir  of  Kor  ob  Bill  as  Btidbkck  of  Titub:  See  SlUcou  v. 
Marlm,  61  Aid.  Deo.  827;  Picket  ▼.  TwrhorwgV$  AdmW.  62  Id.  728;  IPaf 
V.  Rkhardmm^  63  Id.  760;  PetUe  ▼.  Prtmi^  Id.  778;  Ccnwdl  t.  Fum^hrty^  68 
Id.  611.  Mere  poeeenion  of  a  DOte  payaA>le  to  bearer,  nnleae  there  is  evi- 
dence to  impeach  the  holder's  right,  is  aofficient  proof  of  ^tle  to  enable  him 
to  8oe  thereon:  Rider  ▼.  DwuH^  38  Tex.  624.  And  a  note  payable  to  order 
and  indorsed  in  blank  ia  in  tiie  same  category,  being  deemed  pajrable  to 
bearer:  Joknmm  ▼.  MUekett,  60  Id.  214.  Bot  mere  possesrion  of  a  non-nego- 
tiable note*  withoat  more,  is  not  sufficient:  Merritt  t.  SmUk^  22  Id.  64;  BalTe 
i7e^  T.  iTti^  88  Id.  241.    The  prindpal  case  is  oited  In  each  of  the  abovo 


MuBBAY  t;.  Ablb. 

[19Tbia8,»8.] 

/iKDOB'to  LiiN  MAT  Bx  Envobobd  bt  Tbakbrbbb  OF  KoTB  payable  to 
bearer,  giren  for  the  pnrohase  price  of  land,  where  the  Uen  Is  foaeiTed 
in  the  note. 

Ebbob  to  reTerse  a  judgment  for  the  plaintifFin  an  action  on 
3ertain  notes.    The  facte  are  stated  in  the  opinion. 

J.  T.  Murray,  for  the  plaintiff  in  error. 

By  Court,  Bobbbts,  J.  Able  sues  for  the  use  of  Uills  & 
Jookusch,  on  notes  given  to  Able  in  the  purchase  of  land,  and 
the  Tender's  lien  on  the  land  is  expressly  reserved  in  the  notes. 
The  i>etition  seeking  to  enforce  the  lien  is  excepted  to,  because, 
the  notes  being  transferred  for  value,  and  being  payable  to 
bearer,  the  lien  did  not  pass  with  the  notes  to  Mills  &  Jockusch. 

It  has  been  decided  that  a  party  holding  a  negotiable  note, 
under  a  written  indorsement  from  the  payee,  has  acquired  and 
may  enforce  the  vendor's  lien:  Moore  v.  Baymond,  15  Tex.  664. 
At  this  term  of  the  court  the  same  has  been  decided  in  fovor  of 
one  holding  a  note  payable  to  bearer. 

This  having,  until  lately,  been  considered  a  doubtful  ques- 
tion, and  having  been  raised  and  relied  on  below,  judgment  will 
be  affirmed  without  damages. 

Judgment  affirmed.  ^^^^^ 

Vbndob*8  Lxbn,  whbthbb  Passes  to  Assionxb  ob  Tbahbtsbbb  or  Non 
given  for  purchase  of  land:  See  Brigga  v.  HiUt  38  Am.  Dec  441;  Kni$dp  v. 
WiUiams,  46  Id.  193;  WeUbom  v.  IVOliams,  52  Id.  427;  Conner  v.  Bankg,  Id. 
209;  Moore  v.  Anders,  60  Id.  551,  and  notes.  The  principal  case  is  cited  in 
WhiU  V.  Downs,  40  Tex.  232,  and  Flanagan  v.  Chuhman,  48  Id.  244,  to  the 
point  that  tinless  a  contrary  intent  appears,  the  assignment  of  a  note  for  the 
porchase  of  land  carries  the  vendor's  lien. 
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^nmam  TuAnnm  of  Debt  Oikxeallt  TmuanaB  hum  Smdrirq 
It»  sm  Siewmri  t.  Frmtm,  44  Am.  Deo.  821;  Teny  t.  Wood§,  45  Id.  274; 
lioberUY.ffatMead,4»Jd.Uhuidnotm.  Tlie  prinoipd  OMe  it  eited  to  the 
point  ganecalfy  tbftl  Mdi  traaafor  does  oury  tbe  Iko,  in  Ommm  t.  if o* 
/XnM;46Tiz.aO0. 


MhiLb  v.  How  JUL 

Oorr  ov  Baoosn  ov  Suiv  n  Bmt  JSmoEMam  of  PionoD&Am 

XBB  ol  tlM  daftiidMt  in  oonoBtkiOy  in  m  rroooadtng  to  eaiowt  tbe  eieon- 
tioB  agMBst  twuyeiijf  alleged  to  have  been  fraodnlently  transferred  by 
■neb  defendant. 

Pabol  EvTOoron  of  IvDBBTEDinBss  OF  VxNDOB  nr  Trahsfbb  Frauduudit 
A0AI1I8T  Crsdttobs  it  oompetent»  it  not  appearing  that  tbe  indebtednett 
wat  evidenoed  by  writing. 

TRA2C8FBB  18  FBAUDULUfT  AOAIIIBT  CRSDR0B8»  THOUGH  MaDB  FOB  VaLV- 

ABLB  Co2i8ZDnuTiON,  if  not  made  in  good  faitb,  bat  witb  the  intent  to 
hinder,  delay,  or  defraud  creditort. 
Peoof  of  Ymsve^b  Actual  Pabtioipation  nr  Fraud  of  Vbxdob  in  tale 
fraudulent  at  to  oreditort  it  not  neotttary;  knowledge  of  the  fraudulent 
intent  or  of  facta  tnlBcitnt  to  put  a  prudent  man  upon  inquiry  it  tuffi* 
cient. 

Appeal  from  a  jadgment  for  the  claimant,  in  a  trial  of  the 
right  of  property  in  certain  goods  tranafened  to  said  claimant 
by  one  Walton.  The  question  was,  whether  or  not  said  transfer 
was  made  to  hinder,  delay,  or  defraud  creditors.  The  goods 
haTe  been  levied  on  under  an  execution  from  OalTCston  county, 
upon  a  judgment  in  favor  of  liiUs  &  Co.  and  against  John  P. 
Walton  &  Co.  The  plaintifffl  in  execution  offered  one  MiUs  as 
a  iritness  to  prove  the  indebtedness  upon  which  the  judgment 
was  rendered,  but  the  evidence  was  rejected  on  objection  by  the 
claimant.  Thqr  then  offered  in  evidence  a  copy  of  a  note  from 
Walton  &  Co.  to  Mills  &  Co.,  certified  by  the  clerk  to  be  a  true 
copy  of  the  note  filed  in  the  action  in  which  judgment  was  re- 
covered. This  evidence  was  also  rejected.  Mills  was  again 
offered  as  a  vritness,  and  asked  if  he  knew  of  any  indebtedness 
from  Walton  &  Co.  to  Mills  Sl  Co.  prior  to  the  day  of  trial  of 
the  action  in  question,  but  upon  the  claimant's  objection,  his 
testimony  was  again  rejected.  After  verdict  and  judgment  ioi 
the  claimant,  the  plaintiffs  appealed* 

E.  H.  Horrdl,  for  the  appellants. 

J.  E.  Cravent  and  R.  A.  Beeves^  for  the  appellee. 
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By  Court,  Whxeleb,  J.  A  copy  of  the  record  of  the  suit  ii> 
Galveston  would  have  been  the  best  evidence  of  the  porticiilar 
indebtedness  of  the  defendant  in  execution,  which  the  plamtifTf 
were  seeking  to  enforce.  But  it  was  comi>etent  to  prove  other 
indebtedness,  either  to  the  plaintiffs  or  other  parties,  by  any 
witness  who  knew  the  fact.  The  court  therefore  erred  in  refus- 
ing to  permit  the  witness  Mills  to  testify  to  the  existence  of 
such  indebtedness.  It  does  npt  appear  that  it  was  proposed  to 
prove  by  him  any  indebtedness  evidenced  by  writing;  and  it  i& 
not  perceived  on  what  ground  his  testimony  was  excluded.  If 
the.record  truly  embodies  the  evidence  as  it  was  given  upon  the 
trial,  it  does  seem  that  the  charge  of  the  court  presented  o^ 
view  of  the  case  more  favorable  to  the  plaintiff  than  the  facts^ 
warranted.  The  old  firm  of  Walton  &  Go.  was  sunk  and 
merged  in  the  new  firm  of  F.  C.  Howeth  &  Go.  contem- 
poraneously with  the  transfer  of  the  goods.  At  the  same  time 
that  Walton  made  a  transfer  ostensibly  of  his  entire  stock  in 
trade,  he  secretly  retained  an  interest,  and  was  a  member  of 
the  new  firm,  in  which,  however,  his  name  did  not  appear. 
His  indebtedness  was  known  to  the  members  of  the  new  firm; 
and  if  the  transfer  and  introduction  of  new  members  under  a 
new  firm  name  v^as  not  a  contrivance  to  shelter  and  protect  the 
goods  from  creditors,  it  certainly  bears  that  appearance.  Where 
there  is  evidence  of  fraud  so  convincing,  the  proof  to  rebut  it 
ought  to  be  very  satisfactory.  The  charge  of  the  court  seems 
obnoxious  to  the  objection  that  it  gave  undue  importance  to 
circumstances  relied  on  for  that  purpose,  which  there  is  reason 
to  believe  were  contrivances  to  cloak  and  conceal  the  fraud.  It 
is  not  enough  that  the  transfer  may  have  been  for  a  valuable 
consideration;  it  must  have  been  bona  fide  also,  and  not  made 
with  the  intent  to  hinder,  delay,  or  defraud  creditors.  Nor  is  it 
necessary  to  prove  an  actual  participation  in  the  fraud  on  the 
part  of  the  vendee.  If  he  knew  of  the  fraudulent  intent  of  his 
vendors,  or  had  knowledge  of  facts  sufficient  to  excite  the  sus- 
picions of  a  prudent  man  and  to  put  him  upon  inquiry,  it  is  suf- 
ficient: Thomp8on\.  McOredl^lO  Tex.  393;  Edrington  v.  Rogers, 
15  Id.  188.  These  principles  were  not  distinctly  brought  to 
view  by  the  charge  of  the  court,  and  there  is  reason  to  appre- 
hend that  its  effect,  as  a  whole,  was  to  cause  the  jury  to  lose 
sight  of  them.  But  it  is  not  necessaiy  to  determine  whether 
there  is  anything  in  the  charge  of  the  court,  or  in  the  refusal 
of  a  new  trial,  which  would  require  a  reversal  of  the  judgment, 
•8  it  is  clear  that  it  must  be  reversed  on  account  of  the  rejec- 
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iioii  of  the  testimony  of  the  witness  Uills,  and  the  parties  will 
probably  come  better  prepared  on  the  law  and  facts  of  the  case 
upon  another  trial.    The  judgment  is  rerersed  and  the  cause 
remanded. 
Beversed  and  remanded.     

TbANSIKB    OB    CONVSTAHCl    FOB    VaLUB,  WHBH    FbAUBULBZIT    AeAIMVf 

Cbbditobs,  and  WBBir  not:  Sea  WoHand  ▼.  Khnberlm,  44  Am.  Deo.  786; 
Brawn  v.  Foree^  46  Id.  519;  Peek  ▼.  Land^  Id.  368;  Hutehinmm  ▼.  Horn,  60 
Id.  470;  Merry  ▼.  Batwiek,  64  Id.  434;  Rogere  ▼.  Evcuu,  66  Id.  637;  Kuyhen- 
daU  Y.  MeDcnaldf  67  Id.  212;  Chvanhovan  v.  Hart,  60  Id.  67,  and  notes. 

Vendxb's  ELnowlkdob  of  and  PABTiaPATioN  IN  Vexdor's  Fbaud  iv 
Tbansfbbs  See  Warland  ▼.  KknberUn,  44  Am.  Deo.  785;  jBrotm  v.  Foree,  46 
Id.  519;  Andermm  r.  Rdberts,  9  Id.  235;  Garland  ▼.  Bivee,  16  Id.  756. 

That  Qubstiok  of  Fbattdulbnt  Intent  in  Coitvetance  to  hinder,  de- 
lay, or  defraud,  crediton  is  one  of  fact  for  the  jury,  but  that  their  verdict, 
if  clearly  against  evidence,  may  be  set  aside,  is  a  point  to  which  the  principal 
ease  is  cited  in  Weinger  v.  Ohisholm,  28  Tex.  792;  see  PeUihone  v.  Stevens,  38 
Am.  Deo.  67;  Briaeoe  v.  Bnmaugh,  46  Id.  108;  Dodd  v.  McCraw,  Id.  301; 
McMiehael  ▼.  MeDermoU,  65  Id.  560;  BiUinge  v.  BUHnge,  66  Id.  319;  Kuy- 
bendaU  v.  MeDanaid,  57  Id.  212;  Jeieup  v.  Johnson,  67  Id.  243,  and  notes 
upon  the  general  sabjeot  as  to  when  fraud  Is  a  question  of  fact,  and  when  a 
question  of  law. 


GOOFBB   V.  SiNGLBTON. 

[19  Texas,  3aO.] 

Dbfbot  of  Tttlb  to  Land  is  Good  Defense  to  Vendee  in  an  action  for 
the  purchase  money,  so  long  as  the  contract  is  executory;  and  the  vendor 
must  show  that  the  vendee  purchased  at  his  own  risk,  and  with  knowl- 
edge of  the  defect,  or  that  he  agreed  to  take  such  title  as  the  vendor  bad. 

VBirDBE  IN  Szeoutbd  Contbact  fob  Realty  cannot  Resist  Payment  of 
the  purchase  money  for  defect  or  failure  of  title,  as  a  general  rale,  both 
in  England  and  in  the  United  States;  but  unless  there  have  been  fraud- 
ulent representations,  must  pay  the  money,  and  rely  upon  the  covenants 
in  his  deed;  but  the  rule  is  otherwise  in  Texas,  and  the  vendee,  after 
oonveyance,  may  resist  payment  for  a  total  failure  of  title,  though  there 
be  no  fraud,  and  is  not  compelled  to  resort  to  his  covenants,  especially 
where  the  vendor  is  or  may  be  insolvent  or  beyond  the  reach  of  the  court, 
unless  the  vendee  takes  a  conveyance  with  warranty,  with  knowledge  of 
the  defects,  when  he  cannot  resist  payment  unless  he  has  been  evicted. 

Distinction  between  Liabilities  of  Vendee  in  Executory  and  Vender 
IN  Executed  Ck>NTRACT  for  the  sale  of  realty  is  that  the  former  should 
be  relieved  from  payment  on  showing  defect  of  title,  unless  th« 
vendor  shows  that  he  knew  the  defect  at  the  sale,  and  consented  to 
take  such  title  as  the  vendor  had;  while  the  vendee  in  an  executed  con< 
tract,  to  escape  payment,  should  show,  beyond  doubt,  failure  of  title  in 
whole  or  in  part,  danger  of  eviction,  and  circumstances  prima  facie  re> 
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peUing  Uio  prwompUon  that  he  knew,  and  took  the  risk  of  the  defect  at 
the  time  of  the  aale. 

Plba  of  Vbitdbb  in  Exeoutbd  Ck)NTRAor  MUST  AviB  Want  of  E[yow]> 
KDOB  OF  Dbfect  dt  Titli  to  the  knd  pnrohased,  where  he  seeks  to 
defeat  a  teooTery  of  the  purchase  money  on  the  ground  of  sncii  defect. 

Dewkssm  of  Defict  or  Failube  of  Title  is  of  Equitable  Nature  in 
an  action  to  recover  the  price  of  land  sold,  and  a  plea  setting  up  such 
'  defense  should  aver  facts  which  would  warrant  relief  in  equity. 

Plea  bt  Husband's  Vekbeb  that  Title  is  Defbctite  because  Prop- 
ebtt  was  Commukitt  Propertt,  and  that  the  vendor's  wife  is  dead 
leaving  several  children,  should  show  the  condition  of  the  community 
estate,  so  as  to  negative  any  idea  that  the  heirs  may  be  satisfied  out  of 
other  property,  in  an  action  for  the  purchase  money. 

Allowino  Party  to  Except  to  Pleadings  Orally,  the  exceptions  to  be 
afterwards  reduced  to  writing,  where  the  trial  proceeds  without  such 
written  exceptions,  and  they  are  filed  long  after  adjournment,  is  no 
ground  of  reversal;  as  in  case  of  a  demurrer  to  an  answer  submitted 
orally  and  not  filed  until  many  months  after  the  adjournment. 

AfiSAL  from  a  judgment  for  the  plaintiff  in  an  action  on  oer- 
tttin  notes.    The  facts  are  stated  in  the  opinion. 

J£  OoBey,  for  the  api>ellant« 

Lewis  and  Flanagan^  for  the  api>ellee. 

By  Oourty  Hrmphill,  0.  J.    Suit  on  two  notes  executed  bj  the 
appellant  Oooper,  payable  to  William  Orisp  or  bearer. 

The  defendant  pleaded,  in  substance,  that  the  notes  were 
given  in  part  for  the  purchase  money  of  a  tract  of  land  of  one 
hundred  and  sixty  acres,  which  is  described  by  its  boundaries; 
that  the  tract  was  sold  to  defendant  by  William  Crisp,  the 
payee  in  the  notes,  on  the  day  of  their  date,  viz.,  the  twenty- 
tfixth  of  September,  1854;  that  on  that  day  the  said  Crisp,  in 
consideration  of  the  sum  of  seTen  hundred  dollars,  of  which  the 
said  notes  constituted  a  part,  executed  a  warranty  title  deed  to 
defendant  for  the  land;  that  the  tract,  before  the  date  of  the  said 
deed,  had  been  the  common  proi>erty  of  the  said  Crisp  and  his 
wife,  Eliza,  both  of  whom  with  their  family  resided  upon  the  land 
for  about  three  years,  until,  in  the  year  1854,  the  wife  of  the 
said  Crisp  died  on  said  land;  and  that  after  the  death  of  said 
Crisp's  wife  the  land  was  sold,  as  above  stated,  to  defendant  by 
the  said  Crisp.  The  plea  further  states  that  the  said  Eliza  Crisp 
left  several  children,  who  are  yet  alive,  some  of  them  married, 
some  minors,  some  residing  in  this  state,  and  others  in  other 
states;  that  there  has  never  been  any  administration  on  the 
estate  of  Eliza  Crisp;  that  the  above-named  heirs  are  entitled 
to  one  undivided  half  of  said  tract  of  land;  that  all  the  pur< 
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chase  money  except  the  notes  sued  on  has  been  paid  to 
Crisp;  that  the  plaintiff.  Singleton,  if  he  obtained  the  notes 
sued  on  before  they  became  due,  had  full  notice  that  they  were 
executed  for  the  consideration  above  mentioned.  By  amend- 
ment, the  defendant  averred  that  the  notes  were  not  the  prop* 
erty  of  the  plaintiff,  but  of  the  payee,  William  Orisp,  and  that 
the  consideration  of  the  said  notes  had  wholly  failed.  The 
plaintiff  demurred  to  the  plea.  The  demurrer  was  sustained, 
and  the  jury  found  for  the  plaintiff. 

The  important  question  in  the  cause  is,  whether  the  matter 
of  the  plea  was  a  i^d  defense  to  the  action. 

It  will  be  observed  that  the  contract  for  the  purchase  of  the 
land  was  not  executory,  but  executed.  The  vendee  had  received 
his  deed,  with  covenants  of  warranty.  Had  the  contract  been 
executory,  the  defense  as  stated  might  have  prima  facie  been 
sufficient.  The  general  rule  is,  that  as  long  as  the  contract  re- 
mains executory,  the  purchaser  shall  not  be  compelled  to  pay 
the  purchase  money  and  take  a  defective  title,  except  the  pur- 
chase has  been  made  at  bis  own  risk,  or  he  has  agreed  to  accept 
such  title  as  the  vendor  can  give:  Brown  v.  Hqf,  6  Paige,  235 
[28  Am.  Dec.  425].  Nor  will  the  mere  fact  that  the  vendee  has 
gone  into  and  remained  in  possession  amount  in  itself  to  a 
waiver  of  objection  to  the  title:  Jcne9  v.  Taylor,  7  Tex.  244. 
That  the  title  is  defective,  is  a  good  defense  to  the  vendee,  under 
contract  in  fieri,  and  it  devolves  upon  the  vendor  to  show,  by 
direct  evidence  or  by  drcnmstances,  that  the  vendee  was  pur- 
chasing at  his  own  risk,  and  with  a  knowledge  of  the  defects 
of  the  title,  or  that  he  would  take  such  title  as  the  vemlor  could 
make. 

£ut  when  the  title  has  been  passed,  and  the  dec^  executed, 
the  purchaser  cannot,  according  to  the  doctrine  in  England 
and  in  most  of  the  states,  resist  the  payment  of  the  purchise 
money  on  the  ground  merely  of  defect  or  failure  in  the  title. 
Where  there  has  been  no  fraudulent  representations  on  the  part 
of  the  vendor  as  to  the  title,  the  general  rule  is,  that  the  vendee 
under  a  deed  must  pay  the  purchase  money,  and  rely  upon  the 
covenants  in  his  warranty  for  redress;  and  if  there  be  no  fraud 
and  no  covenants,  he  is  not  entitled  to  any  relief:  Craddock  v. 
Shirty,  3  A.  E.  Marsh.  288;  Miller  v.  Ixmg,  Id.  834;  ffaOey  v. 
Oldham,  5  B.  Mon.  239;  Lighty  v.  Shorb,  3  Penr.  &  W.  447  [2i 
Am.  Dec.  334]. 

But  such  is  not  the  rule  as  recognized  by  the  courts  of  this 
state.     The  doctrine  in  Tarpley  v.  Poage's  AdmW,  2  Tex.  139,  is 
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to  the  effect  that  though  there  may  be  a  deed  with  oorenaiits  of 
warranty,  yet  the  vendee  may  resist  the  payment  of  the  pur- 
chase money  in  cases  where  the  title  has  turned  out  to  be  wholly 
defective,  or  there  be  a  valid  outstanding  title  in  others;  that 
where  there  clearly  was  no  title  in  the  vendor,  the  purchaser  is 
not  compelled  to  pay,  and  then,  after  eviction,  seek  his  remedy 
on  the  covenants  of  his  deed,  especially  where  the  vendor  is  or 
may  probably  be  insolvent,  or  beyond  the  reach  of  the  court. 
The  rule  in  that  case  is  not  upon  the  ground  of  fraud  in  the 
vendor,  but  of  such  failure  of  title  as  exposes  the  vendee  to  the 
danger,  or  in  fact  to  the  certainty,  of  eviction. 

No  question  was  raised  in  that  case  as  to  whether  the  pur- 
chaser had,  prior  to  the  sale,  knowledge  of  the  defects  of  the 
title.  But  in  the  subsequent  case  of  Brock  v.  SovUhwick^  10 
Tex.  65,  it  was  held  that  where  a  vendee  under  a  deed  with  war- 
ranty accepted  the  title  with  knowledge  of  its  defects,  he  could 
not  resist  the  payment  of  the  purchase  money  unless  he  had 
been  evicted. 

In  the  case  of  Tarpley  v.  Poage^s  AdnCr^  2  Tex.  189,  reference 
was  made  to  cases  in  South  Oarolina  and  in  Pennsylvania.  The 
reports  from  South  Carolina  are  not  accessible,  but  I  will  refei 
more  fully  to  the  cases  from  Pennsylvania. 

The  first  and  leading  case  on  the  subject  of  the  detention  of 
the  purchase  money  is  that  of  Steinhawer  v.  Wkiimant  1  Serg.  & 
B.  438.  The  vendee  was  in  under  a  deed  of  special,  not  general, 
warranty.  He  had  been  evicted  from  a  part  of  the  premises  by 
title  paramount  to  that  of  the  vendor.  He  set  up  this  eviction 
in  defense  against  a  suit  for  the  purchase  money,  and  the  doc- 
trine maintained  in  the  case,  as  condensed  by  Justice  Kennedy 
in  the  subsequent  case  of  Roland  v.  Miller^  8  Watts  &  S.  890, 
was,  that  if  the  consideration  money  had  not  been  paid,  the  pur- 
chaser, unless  it  appeared  that  he  had  agreed  to  run  the  risk  of 
the  title,  may  defend  himself  in  an  action  for  the  purchase 
money,  by  showing  that  the  title  was  defective  either  in  whole 
or  in  part,  whether  there  was  a  covenant  of  general  warranty, 
or  a  right  to  convey,  or  of  quiet  enjoyment  by  the  vendor,  or 
not,  and  whether  the  vendor  has  executed  a  deed  of  conveyance 
for  the  premises  or  not. 

The  rule  as  established  in  this  case  in  1815,  and  which  was 
founded  upon  long-established  usage,  has  not  been  departed 
from  in  later  cases  in  the  courts  of  Pennsylvania.  It  has  been 
the  subject  of  severe  comment,  but  has  maintained  its  ground 
as  an  established  rule  of  law.     It  was  affirmed  in  Hart  v.  Per- 
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ter^s  Eae'rs,  6  Serg.  &  B.  201,  with  the  qualification  that  if  the 
vendee  knew  of  the  defect  at  the  time  of  the  purchase,  without 
stipulating  for  a  covenant  as  security  against  it,  he  consents,  in 
effect,  to  take  the  risk  of  the  purchase  on  himself.  Other  decis- 
ions followed,  and  the  result  of  the  previous  cases  was  in  Lighty 
V.  Shorb,  8  Penr.  &  W.  452  [24  Am.  Dec.  334],  stated  to  be  this: 
that  where  there  was  a  known  defect,  but  no  covenant  or  fraud, 
the  vendee  can  avail  himself  of  nothing.  But  where  there  is  a 
covenant  against  a  known  defect,  he  shall  not  detain  the  pur- 
chase money  unless  the  covenant  has  been  broken;  or  in  other 
words,  he  must  perform  his  engagement  whenever  his  knowledge 
and  the  state  of  the  facts  continue  to  be  the  same  they  were  at 
Uie  time  of  the  conveyance. 

In  Ludvick  v.  EurUeinger,  5  Watts  &  S.  51,  dedded  in  1842, 
it  is  held  that  a  superior,  indisputable,  outstanding  title  in  a 
third  person  is  a  good  defense  against  the  payment  of  the  pur- 
chase money,  although  a  deed  of  conveyance  has  been  executed, 
unless  it  was  explicitly  agreed  and  understood  between  the  par- 
ties at  the  time  of  the  sale  that  the  vendee  was  to  take  the  title 
at  his  own  risk.  But  the  outstanding  title  must  be  indubitably 
good.  But  where  the  contract  for  the  purchase  is  in  fieri,  there, 
if  it  should  appear  that  the  title  of  the  land  is  anywise  doubt- 
ful, the  vendee  will  not  be  held  to  pay  the  purchase  money,  un- 
less it  should  appear  that  he  so  expressly  agreed:  SideboCham  v. 
Barringtoriy  5  Beav.  261;  Dorsey  v.  Jackman,  1  Serg.  &  R.  42. 

In  Boss's  Appeal,  9  Pa.  St.  496,  it  is  said  that  the  doctrine  of 
Steinhauer  v.  Whitman,  1  Serg.  &  B.  438,  is  not  of  universal  ap- 
plication. It  does  not  extend  to  cases  where  it  is  expressly 
stipulated  or  shown  by  circumstances  to  be  the  understanding 
of  the  parties  that  the  vendee  was  to  take  upon  himself  the  risk 
of  a  defect  of  title  or  an  incumbrance. 

I  have  cited  thus  largely  from  these  reports,  not  vnth  the  in- 
tention of  expressing  an  indiscriminating  assent  to  all  the  doc- 
trines in  the  cases,  cited,  but  for  the  reason  that  the  general 
doctrine  of  the  cases  as  to  the  justice  of  detaining  the  purchase 
money  where  the  title  has  failed,  though  there  may  have  been  no 
eviction,  is  more  analogous  to  our  own  rule  than  that  recognized 
in  other  courts,  with  the  exception  of  those  of  South  Carolina. 

The  plea  in  the  case  on  hand  avers  the  title  of  the  vendor  to 
be  defective,  but  does  not  state  when  that  fact  came  to  his 
knowledge.  He  admits  that  he  has  the  vendor's  deed  with  war- 
ranty. He  does  not  allege  that  there  was  fraudulent  representa^ 
tion,  or  even  concealment,  on  the  part  of  the  vendor.    He  alleges 
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merely  defect  of  tiUe,  and  he  certainly  should  aTcr,  in  order  to 
show  that  he  has  equity,  that  he  did  not  know  of  the  defect 
at  the  time  of  sale.  If  he  be  exempted  from  the  necessity  of 
abiding  eviction,  and  then  resorting  to  his  coTcnants,  he  should 
aver  such  facts  as  would  in  equity  and  justice  entitle  him  to 
relief.  As  long  as  the  contract  for  the  sale  is  in  fieri,  the  yen- 
dor,  to  enforce  payment,  should  show,  where  the  yendee  relies 
upon  defect  of  title,  that  the  latter  had  purchased  at  his  own  risk; 
but  when  it  is  executed,  when  there  is  a  conveyance,  and  the 
land  will  not  revert  to  the  vendor  though  there  may  be  default 
in  payment  of  the  purchase  money,  when  the  vendee  has  the 
covenants  of  the  vendor  for  his  ultimate  security,  the  burden 
should  be  upon  the  vendee  to  show  such  facts  as  would  relieve 
him  from  the  payment.  He  shotdd  aver  such  facts  aa  would,  if 
true,  authorize  the  court  to  grant  the  relief;  and  if  he  have  a 
deed  with  warranty,  he  ought  not  to  be  released  from  payment, 
unless  in  case  of  fraud  on  the  part  of  the  vendor,  or  of  defect 
in  the  title  not  known  to  the  vendee  at  the  time  of  the  sale.  He 
cannot  require  of  the  court  to  institute  any  inquiries,  unless  on 
averments  stating  fully  all  the  facts  and  repelling  conclusions 
as  against  the  equity  sought  on  his  behalf.  He  cannot  be  re- 
quired to  prove  a  negative,  but  he  can  prove  the  facts  and  cir- 
cumstances of  the  sale;  and  if  from  these  no  inferences  arise 
that  the  purchase  was  to  be  at  his  risk,  and  no  proof  establish- 
ing such  fact  is  offered  by  the  vendor,  he  ought  to  be  let  in  to 
his  defense. 

The  difference  between  the  liabilities  of  the  vendee  under  an 
executory  and  executed  contract  is  this:  that  in  the  former  he 
should  be  relieved  by  showing  defect  of  title  unless  on  proof  by 
the  vendor  that  this  was  known  at  the  sale,  and  it  was  under- 
stood that  such  title  should  be  taken  as  the  vendor  could  give. 
In  the  latter  the  vendee  should  establish  beyond  doubt  that  the 
title  was  a  failure  in  whole  or  in  part;  that  there  was  danger  of 
eviction,  and  also  such  circumstances  as  would  prima  facie  repel 
the  presumption  that  at  the  time  of  the  purchase  he  knew  and 
intended  to  run  the  risk  of  the  defect. 

Some  defects  of  title  are  less  known  or  open  to  observation 
than  others;  and  none,  in  times  that  are  past,  have  been  more 
hidden  or  less  known  than  those  enveloped  in  the  obscurity  of 
community  rights. 

The  plea  in  this  case  does  not  aver  a  want  of  knowledge  of 
defect  in  the  title  at  the  time  of  the  purchase,  and  on  thai 
ground  is  defective. 
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It  is  insufficient  in  other  particulars.  There  has  been  no  ad- 
miiustration  on  the  estate  of  Mrs.  Giisp,  as  is  averred;  and  in 
a  limited  sense  it  is  true  that  her  heirs  are  entitled  to  the  one 
half  of  the  land.  But  their  interest  may  be  subject  to  great 
modifications,  and  ultimately  may  be  altogether  excluded.  They 
are  entitled,  truly,  to  the  half  of  such  portion  of  the  common 
property  as  may  remain  after  the  payment  of  the  debts  of  the 
community.  There  may  be,  also,  a  large  amount  of  community 
property  in  addition  to  the  land  in  question.  If  such  be  the 
fact,  the  portions  of  the  heirs  of  the  wife  may  be  satisfied  out  of 
the  other  assets,  and  this,  being  assigned  to  the  vendor  as  his 
share  of  the  common  property,  would  inure  to  the  benefit  of  his 
vendee,  the  defendant.  The  plea  shotdd  have  averred  the  con- 
dition of  the  community  estate.  The  jurisdictions  of  both  law 
and  equity  are  or  may  be  exercised  in  eveiy  case  in  which  it 
may  be  necessary  to  exert  the  power  or  apply  the  principles  of 
either,  or  of  both  law  and  equity. 

Defenses  of  the  character  of  the  plea  in  this  case  are  peculiarly 
of  equitable  cognizance,  and  the  pleadings  should  aver  all  such 
&cts  as  would  give  relief  in  equity.  If  the  title  be  a  total  failure, 
and  if  the  equities  of  the  case  be  such  that  the  vendee  should 
not  be  condemned  to  the  distant,  and  perhaps  fruitless,  appeal  to 
his  warranty,  the  vendee  should  pray  for  rescission  for  refund- 
ing such  portion  of  the  purchase  money  as  has  been  advanced, 
and  offer  to  surrender  his  deed,  and  also  that  the  respective 
equities  of  the  parties  as  to  rents  and  profits  on  the  one  hand, 
and  improvements' on  the  other,  may  be  adjusted;  or  if  title  to 
only  a  portion  of  the  land  has  failed,  to  release  and  recouvey 
the  vendee's  right  to  that  portion.  Or  if  the  title  has  not 
wholly  failed,  and  it  can  be  ascertained  in  a  reasonable  time 
whether  there  will  be  eviction,  the  remedy  should  be  by  injunc- 
tion to  restrain  the  collection  of  the  purchase  money  until  the 
danger  from  the  outstanding  title  has  passed;  and  for  this  pur- 
pose, the  parties  who  claim  under  the  outstanding  title  may  be 
made  parties,  and  required  to  assert  or  relinquish  their  claim 
to  the  land.  There  are  numerous  cases  in  the  Kentucky  re- 
ports in  which  this  character  of  equity  has  been  administered, 
with  the  additional  fact  that  the  vendor  was  insolvent,  and  con* 
sequently  a  suit  on  his  covenants  would  avail  nothing:  Simp- 
Km  V.  Hawkins,  1  Dana,  803.  But  it  is  unnecessaiy  to  recapitu- 
late the  pleas  which  should  be  set  up  in  supposed  cases.  It 
should  be  remembered  that  the  defense  is  equitable,  and  that 
equity  cannot  be  done  by  halves.    In  this  case  there  might  be 
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some  apparent  equity  in  refusing  to  allow  the  collection  of  the 
notes,  on  the  ground  that  the  vendee  had  already  paid  more 
than  half  of  the  purchase  money,  and  that  prima  facie  the  in- 
terest of  the  vendor  is  but  one  half.  But  the  vendee  should 
have  alleged  ignorance  of  the  state  of  the  title,  and  also  stated 
such  facts  as  would  show  that  ultimately  he  would  most  prob- 
ably not  be  able  to  secure  the  whole  of  the  land. 

We  are  of  opinion  that  the  demurrer  was  proi>erly  sustained. 

The  judgment  states  that  the  demurrer  of  plaintiff  to  defend- 
ant's answer  was  sustained.  It  appears,  however,  from  a  bill 
of  exceptions,  that  after  the  parties  announced  readiness,  and 
the  pleadings  being  read,  the  plaintiff  objected  orally  to  defend^ 
ant's  answer  and  amended  answer,  alleging,  among  otiier  matters, 
want  of  title  in  the  land,  the  plaintiff  claiming  that  the  amended 
answer  was  not  filed  until  after  the  time  fixed  for  pleading  at 
the  present  term,  that  he  had  no  notice  of  said  amended  answer, 
and  prayed  permission  to  withdraw  his  announcement  of  readi- 
ness and  except  to  said  answer  and  amended  answer,  which  was 
allowed,  and  the  court  allowed  said  plaintiff  to  make  and  argue 
said  exceptions  orally,  but  to  be  reduced  to  writing  afterwards 
and  filed;  and  the  trial  progressed  without  such  written  excep- 
tions. This  is  assigned  as  error.  But,  at  most,  this  appears  to 
be  but  an  irregularity  which  was  admitted  to  facilitate  the 
dispatch  of  the  business. 

The  judgment  shows  that  there  was  a  demurrer,  and  that  it 
was  acted  upon  by  the  court.  The  demurrer  has  been  since 
filed,  though  many  months  after  the  adjoumlnent  of  the  court. 
The  irregularity  is  not  sufficient  ground  for  the  reversal  of  the 
judgment,  and  it  is  ordered  that  the  same  be  affirmed. 

Judgment  affirmed.  

Defect  ov  Title,  Vendee's  Right  to  Reuev  ok  Ground  of:  See  Walker 
V.  Quigg^  SI  Am.  Deo.  452;  CuUum  v.  Branch  Bank,  37  Id.  725;  Coleman 
V.  i?oiM,  Id.  164;  Woodn^f  v.  Bunce,  38  Id.  559;  Mohr  v.  EincU,  39  Id.  53; 
Oan$  V.  Betishaw,  44  Id.  152;  AliUs  v.  Stevens,  45  Id.  621;  Vick  v.  Perqf,  Id. 
303;  ThoTMon  v.  Carpenter,  Id.  681}  Lynch  v.  Baxter,  51  Id.  735;  Salmon 
V.  Hoffman,  66  Id.  322;  Dwight  v.  CuOer,  64  Id.  105;  Bryant's  ExW  v.  Boothe, 
68  Id.  1 17,  and  notes.  The  principal  case  is  cited  to  various  points  connected 
-with  this  subject,  as  follows:  The  distinction  laid  down  in  the  case  between 
the  liabilities  of  vendees  in  executed  and  vendees  in  executory  contracts  for 
the  purchase  of  land,  where  a  defect  of  title  is  claimed,  is  approved  in  Hurt 
y.  McReynotds,  20  Tex.  599;  Hurt  v.  Blackburn,  Id.  605;  DarH  v.  TrammeO^ 
26  Id.  128;  Rock  v.  Heald,  Id.  525;  Baldridge  v.  Cook,  Id.  569,  570.  A 
vendee,  in  an  executed  contract  to  escape  liability  for  the  purchase  money, 
must  show  beyond  doubt  that  the  title  has  failed  wholly  or  partly,  and  that 
he  has  been  evicted  or  is  in  danger  of  eviction:  Johnson  v.  Long,  27  Id.  22t 
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Price  V.  BUmiUt  41  Id.  475.  On  the  other  hand,  if  the  oontnot  remaini 
executory,  the  Vendee  can  resist  payment  on  acooant  of  a  defect  in  the  title, 
unless  he  is  shown  by  the  vendor  to  have  known  of  the  defect  at  the 
time  of  the  sale,  or  to  hare  consented  to  assume  the  risk  of  it,  taking 
such  title  a«  the  vendor  had:  Smith  ▼.  NoUn,  21  Id.  497;  LiUUJietd  v.  Tin^ 
Uy,  22  Id.  260;  S.  C,  26  Id.  354;  Oreen  y.  Chandler,  25  Id.  156, 157.  The 
court  may  unquestionably  pr6teci  the  purchaser  when  sued  for  the  purchase 
money  in  such  a  case:  Oober  v.  Hart,  36  Id.  141.  A  purchaser  who  goes 
into  possession  under  a  defective  title,  having  received  his  deed,  may  resist 
payment,  but  he  must  restore  the  possession  and  give  his  deed  for  cancella- 
tion: Demarei  v.  BenneU,  29  Id.  267.  The  case  is  cited  also  aa  to  what  is  a 
sufficient  plea  of  failure  of  title  in  an  action  against  a  vendee  for  the  purchase 
money,  in  LucMe  v.  AfeOlaason,  22  Id.  285;  Herron  v.  De  Bard,  24  Id.  1^2; 
Lemnum  v.  Hanley,  28  Id.  223,  224;  Tooke  v.  Bond;  29  Id.  424, 425.  So,  as 
to  what  constitues  a  good  petition  to  set  aside  a  contract  on  the  ground  of 
frMid  and  failure  of  consideration,  in  Johnnton  v.  Powell,  34  Id.  530.  So  it 
is  cited  aa  to  what  constitutes  an  answer  sufficiently  excusing  a  failure  to^ 
pay  by  a  vendee  to  prevent  a  forfeiture  of  his  contract:  EsteU  ▼.  Cole,  52  Id. 
177. 

As  TO  Bights  of  Childbkn  to  Half  of  Communitt  Pbopibtt,  where- 
the  mother  diet  during  coverture,  the  case  is  dted  in  Magee  v.  Biee,  37  Tex. 
600.  As  to  the  rights  of  the  spouses  in  oommonity  property  generally,  se* 
Wheal  V.  Owetu,  65  Am.  Dec  164,  and  cases  dted  in  the  note  thereto. 


Pbyob  V.  Stone, 

[19  Texas,  sn.] 

Ubban  HoMnrxAD  is  Ldcitkd  as  to  Value,  but  kot  as  to  Nuxbib  ^ 
Lots  which  it  shall  embrace,  under  the  Texas  constitation. 

Hombstkad  mat  Exist  in  Lots  kot  ContiououI  to  each  other,  under  the 
constitution  of  Texas. 

Homistiad  nr  Texas  mat  Include  Ovfiox  or  Shop  in  which  the  head  of 
a  family  pursues  his  business,  though  it  may  be  on  a  lot  not  contiguous 
to  the  family  residence,  if  the  entire  value  does  not  exoeed  the  statutory 
limit. 

Tbmpoeabt  Rkktino  of  Homestead  Lots  to  Othxbs  is  not  an  abandon- 
ment of  the  homestead. 

Ebbob  to  reverse  a  judgment  in  an  action  to  try  title.  The 
case  appears  from  the  opinion. 

J.  M.  Crockett,  for  the  plaintifis  in  error. 

J,  E,  Cravens,  for  the  defendant  in  error. 

By  Court,  Hemphill,  C.  J.  This  was  an  action  by  Stone  to 
try  the  title  to  a  lot  of  land  in  the  town  of  Dallas.  The  lot  had 
been  sold  at  sheriff's  sale  as  the  property  of  Stone,  and  the 
Piyors  claimed  through  that  sale.  The  plaintiff.  Stone,  had 
judgment  for  the  lot  and  for  rents,  with  some  reductions,  which 
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were  specified.  The  only  important  question  presented  by  the 
record  is  whether  the  lot  in  question  was  a  portion  of  the  home- 
stead of  the  plaintiff,  Stone,  and  as  such  exempt  from  forced 
sale. 

The  material  facts  are,  that  Stone,  with  his  wife  and  children, 
occupied  a  house  and  eight  lots,  which  he  purchased  shortly 
after  his  settlement  in  the  town  of  Dallas,  for  seyeral  years  up 
to  the  death  of  his  wife,  viz.,  in  January,  1855;  that  Stone,  with 
his  children,  continued  to  occupy  said  house  and  eight  lots  for 
four  weeks  after  the  death  of  his  wife;  that  he  then  sold  the 
most  of  his  furniture,  and  rented  the  house  and  lots  to  one  C.  M. 
Peak;  that  his  children  boarded  in  the  house  with  Peak's  fam* 
ily;  that  Stone  also  boarded  there,  but  slept  in  the  house  upon 
the  lot  which  is  in  controversy.  Said  last-mentioned  house  had 
two  rooms,  in  one  of  which  Stone  put  his  bed  and  bedding, 
pictures,  carpet,  toilet,  and  all  the  furniture  necessary  to  fit  it 
up  as  a  bedroom,  and  which  had  remained  unsold;  that  the 
other  room  was  used  by  Stone  as  a  law-office,  and  had  been  so 
used  by  him  for  a  year  or  two,  he  having  purchased  the  same; 
that  he  and  children  continued  to  live  as  above  mentioned  until 
about  the  first  of  July,  1855,  when  he  left,  with  his  children,  for 
Kentucky;  that  during  his  absence  the  property  in  controversy 
vras  sold  under  execution;  that  the  house  and  eight  lots  rented 
to  Peak,  and  the  property  in  controversy,  was  all  the  real  estate 
owned  by  Stone  in  the  town  of  Dallas.  It  was  in  evidence  that 
the  famUy  portraits,  with  toilet,  etc.,  were  in  the  bedroom  in 
the  house  on  the  lot  in  suit;  that  this  lot,  together  with  the 
other  eight  lots,  were  worth  one  thousand  six  hundred  dollars. 
It  was  proved  that  the  eight  lots  upon  which  plaintiff  had  been 
residing  during  the  life-time  of  his  wife  were  south-east  about 
three  blocks  from  the  public  square  of  the  town  of  Dallas,  and 
that  the  lot  in  controversy  is  on  the  public  square,  and  on  the 
north  side. 

By  the  constitution,  sec.  22,  art.  7,  it  is  declared  that  the 
homestead  of  a  family,  not  to  exceed  two  hundred  acres  of  land 
(not  included  in  a  town  or  city),  or  any  town  or  city  lots,  not 
to  exceed  in  value  two  thousand  dollars,  shall  not  be  subject  to 
forced  sale 

From  the  latter  part  of  this  citation,  it  appears  that  the  limita- 
tion of  the  homestead  in  the  town  is  not  to  the  number  but  to 
the  value  of  the  lots.  It  is  not  declared  that  the  lots  shall  ad- 
join or  be  contiguous  to  each  other;  all  that  by  fair  construc- 
tion of  the  language  is  required  to  entitle  the  property  to 
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exemption  is  that  the  property  should  be  used  for  the  conTen- 
ience  or  uses  of  the  head  or  members  of  the  family.  The  exemp- 
tion should  not  be  construed  as  reserving  merely  a  residence 
where  a  family  may  eat,  drink,  and  sleep,  but  also  a  place 
where  the  head  or  members  may  pursue  such  business  or  avoca- 
tion as  may  be  necessary  for  the  support  and  comfort  of  the 
family.  The  office  of  a  lawyer  or  shop  of  a  mechanic  is  neces- 
sary to  the  convenience  and  success  of  their  respective  profes- 
sion or  trade,  but  it  wotdd  frequently  be  of  much  inconvenience 
and  detriment  that  this  shop  or  office  should  be  part  of  the 
same  building,  or  even  on  the  same  lot  with  the  residence  of  the 
family.  The  exemption  is  not  thus  to  be  restricted  in  its  ben- 
efits. It  allows  any  number  of  lots,  not  to  exceed  two  thou- 
sand dollars,  and  it  cannot  be  material  how  many,  or  how  far 
or  how  near  or  remote  from  each  other  may  be  the  lots  occupied 
for  the  convenience  of  the  family  and  for  the  prosecution  of  the 
business  or  employment  of  its  head  or  members:  See  Hancock 
V.  Morgan,  17  Tex.  582;  and  Meihery  t.  Walker,  Id.  598. 

The  exemption  would  haTe  included  the  lot  had  the  house 
been  merely  an  office;  but  it  was  more.  One  room  wbb  occu- 
pied by  the  plaintiff  as  his  bedroom,  the  depository  of  the 
family  portraits  and  remaining  furniture.  To  this  extent  it 
was  his  actual  residence,  and  its  claim,  as  such,  to  exemption 
cannot  be  questioned. 

The  proi>erfy  seems  to  have  belonged  to  the  community  goods 
existing  between  the  plaintiff  and  his  deceased  wife,  and  her 
heirs  have  an  interest  in  the  same.  But  the  homestead  charac- 
ter of  the  property  was  not  extinguished  by  the  death  of  the 
wife.  That  would  remain  in  its  integrity  and  entirety  as  against 
creditors  of  the  survivor,  or  of  the  community,  and  even,  it 
would  seem,  against  the  heirs  of  the  wife  until  division  of  the 
community  estate;  and  especially  would  this  be  the  rule  where 
the  heirs  of  the  wife  are  the  children  of  the  marriage,  are 
minors,  and  with  their  surviving  father  constitute  the  family. 

Nor  was  the  exemption  lost  by  the  fact  of  the  residence  and 
eight  lots  being  rented.  It  does  not  appear  that  there  was  anj 
intention  to  abandon  the  place  as  a  homestead,  or  that  the  rent 
ing  was  for  any  purpose  other  than  temporary  convenience. 

It  is  in  proof  that  the  plaintiff  with  his  children  left  for  Ken- 
tucky, and  though  it  is  not  stated  that  he  or  they  returned,  yet 
this  is  to  be  inferred  from  the  record.  The  property,  it  is  said, 
was  sold  during  his  absence,  thus  producing  the  impression 
that  he  left  on  a  visit  which  was  temporary,  and  that  he  had  re- 
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tnmed.  Of  ootme  such  abeence  could  not  affect  the  chaxaoter 
of  the  property  as  a  homestead. 

We  are  of  opinion  that  there  was  no  error,  and  that  judgment 
be  affirmed. 

Judgment  affirmed  _ 

Homestead,  What  mat  bs  Exempt  as. — ^The  qaesiion  as  to  what  may 
constitute  a  homestead  exempt  from  exccation  sale  in  any  state  depends,  of 
course,  upon  the  terms  of  the  particular  statute  creating  the  exemption. 
There  is,  however,  in  all  homestead  laws  a  general  similarity  upon  this  point. 
We  propose  here  to  consider  the  subject  in  its  general  aspects,  without  under- 
taking a  olose  examination  of  the  provisions  of  particular  statutes. 

What  Title  Necessary  or  SumciENT  to  Support  Homesteab. — ^A 
homestead  right  is  not  an  estate  in  the  land,  hut  a  mere  privilege  of  exemp- 
tion from  execution  of  such  estate  as  the  holder  has:  Note  to  PooU  ▼.  Oer- 
rard,  65  Am.  Dec.  483.  Upon  principle,  therefore,  there  is  no  reason  why 
the  law  should  concern  itself  at  all  with  the  nature,  extent,  or  value,  of  the 
homesteader's  estate  or  interest  in  the  premises.'  If  he  has  no  title,  or  a  de- 
fective or  limited  title,  that  is  his  misfortune;  but  why  should  that  misfor- 
tune  be  increased  by  depriving  him  of  the  privilege  of  holding  such  interest 
as  ho  has  free  from  the  claims  of  creditors  7  Is  there  any  imaginable  i-eMon 
why  a  bad  title  should  be  liable  for  the  owner's  debts  where  a  good  title 
would  not  be  7  That  the  nature  or  quantum  of  a  debtor's  estato  in  his  home- 
stead is  immaterial  in  determining  whether  it  shall  be  exempt  is  in  accord 
with  what  is  laid  down  in  the  better  considered  cases.  Thus  in  Brooks  v. 
Hyde,  37  CaL  373,  it  is  said  that  the  debtor's  want  of  title  is  a  "false  quan- 
tity "  in  the  solution  of  any  question  on  this  point  arising  between  the  debtor 
and  his  creditors:  See  also  Spencer  v.  Oeissmaiif  Id.  99.  In  Waits  v.  OordoUf 
65  Ala.  546,  the  court  say:  '*  The  inferiority,  infirmity,  or  frailty  of  his  inter- 
est may,  to  him  and  his  family  [the  debtor's],  lessen  the  value  of  the  home  in 
which  they  dwell,  but  it  cannot  injure  creditors,  from  whose  demands  it  may 
be  IB  thereby  withdrawn  less  of  his  present  property  or  his  future  acquisitions." 
The  absurdity  of  the  position  that  a  creditor  may  defeat  his  debtor's  right  d 
homestead  in  property  ou  the  ground  that  it  is  not  the  debtor^s  property,  and 
then  sell  it  on  execution  because  it  is  the  debtor's  property,  is  well  shown  b) 
Mr.  Thompson  in  commenting  on  the  case  of  Oaraiy  v.  Du  Bose,  5  S.  C  493: 
Thompson  on  Homesteads,  sec.  166. 

It  Is  clearly  settled  that  a  debtor  need  not  be  the  absolute  owner  in  foe  in 
order  to  establish  a  homestead  right  in  land,  but  that  it  is  enough,  in  general, 
if  he  has  any  estate  in  fee  for  life  or  for  years,  wh'ch  may  be  the  subject  of 
sale  on  execution:  Thompson  on  Homesteads,  sees.  165  et  seq.;  Smyth  on 
Homosteads,  sees.  114  et  seq.;  Bartholomew  v.  West,  2  DilL  290;  Watts  v. 
Gordon,  65  Ala.  546;  Deere  v.  Chapman,  25  HI.  610;  Blue  v.  Blue,  38  Id.  9; 
Conklin  v.  Foster,  67  Id.  107;  Potts  v.  Davenport,  79  Id.  455;  Pelau  v.  De 
Bevard,  13  Iowa,  53;  Bogan  v.  Manners,  23  Kan.  551;  S.  C,  33  Am.  Rep. 
190;  Oriffin  v.  Proctor,  14  Bnsh,  571;  McKee  v.  WUcox,  11  Mich.  358;  Johy^ 
son  V.  Bichardson,  33  Miss.  462;  McOrath  v.  St,  Clair,  55  Id.  89;  State  v. 
Diveling,  66  Mo.  375;  In  re  Swearinger,  17  Nat  Bank.  Reg.  138.  Thus  a 
tenant  by  curtesy,  having  a  life  estate  subject  to  levy  %nd  sale  on  execution, 
is  an  '* owner"  of  land  within  the  meaning  of  the  statute  allowing  to  "own- 
ers "  a  homestead:  Potts  v.  Davenport,  79  HI.  455.  So  a  debtor  may  have  a 
homestead  in  leasehold  property:  Thompson  on  Homerteads.  sec.  176;  Smyth 
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on  Homesteftdi,  mo.  117;  Watts  v.  Ocrdon,  65  Ala.  646;  CoiMm  t.  Foster, 
57  HL  107;  Pehu  ▼.  De  Bevard,  13  Iowa,  53;  Bogan  v.  Manners,  23  Kan. 
551;  S.  C,  33  Am.  Bep.  199;  In  re  Stoearinger,  17  Nat.  Bank.  Reg.  138.  So 
where  the  debtor  has  erected  a  house  on  land  held  under  a  lease  which  the 
lessor  may  terminate  at  will,  the  lessee  having  a  right  to  remove  the  house: 
Watts  V.  Ocrdon,  65  Ala.  546.  The  debtor's  estate  may  be  equitable  only, 
and  not  legal,  and  yet  he  will  be  entitled  to  the  benefit  of  the  homestead 
law:  Thompson  on  Homesteads,  sec.  170;  Blue  v.  Blue,  38  HI  9;  Timdin  v. 
HUyard,  43  Id.  300;  HewiU  v.  Rankin,  41  Iowa,  35;  Tarrant  v.  Swain,  15 
Kan.  146;  Moore  v.  Beaves,  Id.  150;  Orr  v.  Shrafl,  22  Mich.  260;  WUdtr  v. 
Hcatghey,  21  Minn.  101;  Hartman  v.  Munch,  Id.  107;  Cheatfiam  v.  Jones,  68 
N.  C.  153;  Morgan  v.  Steams,  41  Vt.  398;  Johnson  v.  May,  16  Nat.  Bank. 
Reg.  425.  Thus  there  may  be  a  homestead  in  an  equity  of  redemption: 
CheaUiam  v.  Jones,  68  N.  C.  153.  So  a  debtor  in  possession  of  land  under  a 
contract  of  purchase,  having  received  no  conveyance,  may  ^  have  a  home- 
stead therein:  BarPtolomew  v.  West,  2  Dill.  290;  Blue  v.  Blue,  38  111.  9; 
Fi(fe  V.  Beers,  18  Iowa,  5;  Stinson  v.  Richardson,  44  Id.  373;  Chiffin  v. 
Proctor,  14  Bush,  571;  McKee  v.  Wilcox,  11  Mich.  358;  AUen  v.  Caldwdt, 
20  N.  W.  Rep.  692;  State  v.  JHveUng,  66  Mo.  375;  McManus  v.  Campbell, 
37  Tez.  267.  So  though  the  land  has  not  been  fully  paid  for:  AUen  v. 
Caldwell,  supra;  McManus  v.  Campbell,  supra.  So  in  case  of  land  pur* 
chased  from  the  government  and  partly  or  wholly  paid  for,  where  the  pur* 
chaser  has  received  his  certificate  but  no  patent:  Allen  v.  Caldwell,  supra; 
State  V.  Diveling,  66  Mo.  375.  Contrary  to  the  doctrine  of  these  cases,  it 
was  held  in  Garaiy  v.  Du  Base,  5  S.  C.  493,  that  one  holding  land  under  a 
oontract  of  purchase  could  not  have  a  homestead  therein,  because  his  interest 
was  not  subject  to  sale  on  mesne  or  final  process,  within  the  meaning  of  the 
constitutional  provision  relating  to  homesteads.  That  case  arose  on  a  pro- 
ceeding against  a  sheriff  for  not  making  the  money  on  an  execution  by  the 
sale  of  property  held  under  such  a  contract,  the  sheriff  ha\'ing  interposed 
the  defense  that  the  debtor  had  a  homestead  therein.  The  court  ruled  against 
this  defense.  The  result  of  the  doctrine  of  this  decision  would  be,  as  forcibly 
shown  by  Mr.  Thompson,  that  an  officer,  in  such  a  case,  would  be  held  liable 
**  for  not  selling  property  to  which  the  defendant  in  the  execution  had  not 
title  which  was  subject  to  levy  and  sale: "  Thompson  on  Homesteads,  sec 
166. 

Whether  mere  possession  without  title  is  sufficient  to  support  the  home- 
stead right  has  been  made  a  question  in  a  number  of  cases.  Upon  principle, 
as  we  have  already  seen,  there  is  no  vaUd  reason  why  a  naked  possession  of 
land  should  not  give  the  possessor  a  right  to  claim  it  as  his  homestead,  as 
against  his  creditors,  unless  the  statute  is  express  to  the  contrary.  If  the 
debtor's  possessory  right  is  of  sufficient  value  to  be  an  object  of  desii'e  to  his 
creditors,  it  would  certainly  seem  to  be  of  sufficient  value  to  the  debtor  him- 
self to  entitle  him  to  have  it  protected  under  the  homestead  law.  Possession 
may  grow  into  an  absolute  title  by  lapse  of  time,  and  is  certainly  as  valuable 
a  right  as  some  inferior  interests  in  realty,  which  are  admitted  on  all  hands 
to  be  subject  to  protection  under  the  homestead  act.  In  any  case,  indeed, 
possession  is  the  very  thing  which  the  law  undertakes  to  protect  by  the  home- 
stead exemption.  The  policy  of  the  law  is  to  save  the  debtor  and  his  family 
from  being  deprived  by  his  creditors  of  the  shelter  of  his  homestead  roof. 
The  statute  says  to  the  creditor  that  he  shall  not  turn  his  debtor  out  of  pos* 
session  of  his  home.  So  long  as  the  possession  b  not  disturbed,  the  value  of 
the  homestead  as  a  home  is  as  great  where  the  debtor  has  no  title  as  if  he  were 
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the  abeolnte  owner  in  fee.  The  Iaw,  therefore,  shoold  protect  the  poeseflnon, 
and  not  ooncem  itself  with  the  title.  This  woald  seem  to  be,  at  least,  the 
theory  of  the  homestead  exemption,  independently  of  any  adjudications  npon 
the  sabject.  And  in  accordance  with  what  is  here  said,  it  has  been  held  thai 
a  naked  possession  withont  any  title  whatever  is  sufficient  to  give  the  pos- 
sessor a  homestead  right  against  all  the  world  bat  the  tme  owner:  Spencer  v, 
Ofismnan,  37  Cal.  936.  On  the  other  hand,  it  has  been  determined  in  other 
cases  that  some  estate  in  the  premises  is  essential  to  constitute  one  the 
**  owner,"  so  as  to  be  entitled  to  the  benefit  of  the  homestead  act:  CharU$$  v. 
Lamberaon,  63  Am.  Dec.  457;  Morgan  v.  Steams,  41  Vt.  398.  Hence  it  is 
held  that  a  tenant  for  years  whose  lease  has  expired  cannot  have  a  homestead 
in  the  leased  premises:  Brown  v.  EeUeTf  32  IlL  151.  In  the  same  case  it  was 
decided  that  one  who  had  no  estate  in  the  land  upon  which  his  house  was 
situated  oould  not  claim  the  house  as  a  homestead.  The  same  doctrine  is 
laid  down  in  Dakota  in  Myrkk  y.  Bitt,  17  N.  W.  Bep.  268.  Certainly  a 
naked  possessor  is  not  to  be  protected  in  a  homestead  right  as  against  the 
true  owner:  Mann  v.  Rogers,  35  Cal.  316;  Brooke  ▼.  Hjfde^  37  Id.  366;  Me- 
aurben  v.  McClurhen,  46  IlL  327. 

The  homestead  may  be  carved  out  of  the  separate  estate  of  a  husband:  iie- 
valk  V.  Krtxemer,  68  Am.  Dec  304;  or  out  of  land  the  legal  title  to  which  is  in 
the  wife,  the  husband  having  only  an  estate  by  the  curtesy:  Boyd  v.  Oudder^ 
hack,  31  HI.  113;  Potte  v.  Davenport,  79  Id.  455;  or  of  which  the  wife  has  the 
legal  and  the  husband  the  equitable  title:  Orr  v.  Shre^ft,  22  Mich.  260;  or 
out  of  the  separate  estate  of  the  wife:  Id.;  Partee  v.  Stewart,  60  Miss.  717; 
although  this  is  said  to  be  doubtful  in  California:  Beoalk  v.  KroMMT,  68  Am. 
Dec.  304.  Where  a  homestead  was  sold  and  the  proceeds  invested  in  other 
land  intended  to  take  its  place,  but  by  mistake  the  title  was  taken  to  the 
wife  only  as  a  sole  trader,  and  she  became  bankrupt,  it  was  held  that  she 
must  be  taken  to  hold  the  land  in  trust  for  the  same  uses  as  the  original 
homestead,  and  that  a  purchaser  of  the  land  at  a  sale  in  bankruptcy  of  her 
estate,  having  notice  of  the  facts,  took  it  subject  to  the  same  trust:  Mwraiff 
V.  Sells,  53  Ga.  257.  A  homestead  may  also  be  established  upon  community 
property  of  the  husband  and  wife:  Bevalh  v.  Kraemer,  68  Am.  Dec  304; 
Riley  v.  PeM,  23  Cal.  74;  or,  in  Texas,  upon  land  of  which  one  undivided  haU 
is  the  wife's  separate  estate,  while  the  other  undivided  half  is,  in  equity,  the 
husband's  separate  property:  WiUie  v.  Matthews,  46  Tex.  478.  But  neither 
out  of  separate  property  nor  out  of  community  property  can  the  husband  and 
wife  have  more  than  one  homestead:  Thompson  on  Homesteads,  sec  226; 
OambeUe  v.  ^roel^  41  Cal.  84;  Tourtfille  v.  Rierson,  39  111.  447. 

The  question  as  to  whether  or  not  a  homestead  can  be  carved  out  of  land 
held  in  joint  tenancy  or  in  land  held  in  common  is  sufficiently  discussed  in 
the  note  to  Wo^fv.  FUischacher,  63  Am.  Dec  122*125.  See  also  Freeman  on 
Cotenancy  and  Partition,  sec.  54.  The  prevailing  doctrine  is,  that  a  home- 
stead cannot  be  set  apart  out  of  partnership  realty:  Kingsley  v.  Kingdey,  39 
Cal.  665;  Rhodes  v.  WUliama,  12  Nev.  20;  Terry  v.  Berry,  13  Id.  514;  In  re 
Smith,  2  Hughes,  307;  Short  v.  McOruder,  22  Fed.  Bep.  46;  Drake  v.  Moore, 
23  N.  W.  Bep.  263.  Notwithstanding  any  attempt  to  create  a  homestead  out 
of  such  property,  it  remains  subject  to  the  claims  of  partnership  creditors: 
Rhodes  v.  WUliams,  Short  v.  McCfruder,  Drake  v.  Moore,  supra.  But  it 
seems  that  where  a  partner  builds  a  house  with  partnership  funds  upon  bis 
own  lot,  with  the  consent  of  his  copartner,  he  may  constitute  it  his  home* 
stead,  the  house  beooming  a  part  of  the  realty:  In  re  Parks,  9  Nat.  Bank. 
Reg.  272. 
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POSSB8SIOH  AND    OOOUFATION  OF    HOMISTBAD,  NbOB89ITT»  NaTUBB^  AXB 

SufficLmoT  OF. — 1.  PosmmoTif  NeeesaUy  of, — rosaession  is  nnqoestionably 
esMDti!  al  to  oonttitate  a  homestead,  unless  the  statute  expressly  dispenses  with 
it:  Mann  ▼.  Roger$,  36  GaL  316;  MeConnaughy  t.  Baxter,  65  Ala.  379,  ovei> 
ruling  MeUon  v.  Andrevu,  45  Id.  454.  There  cannot  be  a  homestead  in  a 
mere  expectancy  or  remainder  which  gives  no  present  right  of  occupancy: 
Murchi$tm  v.  Plyler,  87  N.  C.  70. 

2.  Occvpancy,  Neee$$Uy  and  St^fideney  q/I — ^Not  only  must  there  be  posses- 
sion, but  there  must  also,  as  a  general  rule,  be  occupancy  of  the  premises, 
for  occupancy  is  of  the  very  essence  of  a  homestead:  Chairku  v.  LaimJbenon^ 
63  Am.  Dec  456,  note;  MeConnaughy  v.  Baxter,  55  Ala.  379;  WUliams 
V.  Dorri8,  31  Ark.  466;  Oliver  v.  Sncwden,  IS  Fla.  823;  Sotary  v.  Heu4eU, 
Id.  756;  Dmeter  v.  Boiemtein,  19  Id.  191;  FUker  v.  CameU,  70  lU.  216; 
Neal  V.  Coe,  35  Iowa,  407;  Alien  v.  Cha$e,  58  N.  H.  419:  CoU  ▼.  Laconiaete. 
Bank,  59  Id.  53;  8.  C,  Id.  321;  Bowher  ▼.  Co2(tiM,  4  Neb.  494;  Morgan  y. 
Steams,  41  Vt.  398;  Bunieer  v.  Xodbe,  15  Wis.  635.  Merely  filing  a  dedara- 
tion  of  homestead  is  of  no  e£foct  if  the  land  is  not  occupied:  Oliver  v.  SnoW' 
den,  18  FU.  828;  Drueker  v.  Boaenetein,  19  Id.  191.  If  there  is  no  dwelling- 
bouse  on  the  land,  and  it  is  not  occupied  or  used,  nor  intended  to  be  occupied 
or  used,  as  the  home  of  the  owner  or  a  part  thereof,  it  cannot  be  his  home* 
stead  though  he  has  no  other  land:  Cole  v.  Laeonia  etc  Bank,  59  N.  H.  53; 
S.  C,  Id.  321.  A  mere  intent  to  build  or  repair  and  occupy  a  dwelling- 
house  thereon  will  not  impress  it  with  the  character  of  a  homestead  if  not 
carried  into  efieot  immediately:  Blwm  v.  Cotter,  63  AU.  240;  Charleee  v. 
Lamberaon,  63  Am.  Dec  457;  WUliame  ▼.  i>orrM,  31  Ark.  466;  Solary  v. 
UewleU,  18  Fla.  756;  Bamnu  v.  White,  53  Tex.  628;  'Oroehoh  v.  Newman,  21 
WalL  481.  The  rule  is  thus  stated  in  Blum  v.  Carter,  aupra:  "  There  must 
be  an  occupancy  in  intit,  or  a  clearly  defined  intention  of  present  residence 
and  actual  occupation,  delayed  only  by  the  time  necessary  to  effioct  removal, 
X  to  complete  needed  repairs,  or  a  dwelling-house  in  process  of  oonstructicii. 
An  undefined,  floating  intention  to  build  or  occupy  at  some  future  time  is  not 
enough.  And  this  intention  must  not  be  a  secret,  uncommunicated  purpose. 
It  must  be  shown  by  acts  of  preparation  of  visible  character,  or  by  something 
equivalent  to  this." 

In  some  cases  it  has  been  held,  however,  that  a  hcna  fide  intent  to  occupy 
premises  as  a  homestead,  even  though  not  immediately  consummated,  will 
be  sufficient,  if  followed  by  acts  of  preparation  for  use,  and  subsequent  early 
use:  Bameey,  White,  53  Tex.  628.  Thus  where  the  building  on  the  prem- 
ises was  not  ready  for  occupation,  but  the  owner  abandoned  his  home  else- 
where and  moved  his  goods  Into  the  house,  it  was  held  a  sufficient  setting 
apart  of  the  homestead  from  that  time,  actual  occupation  having  begun  as 
soon  as  the  house  was  ready:  Neal  v.  Coe,  35  Iowa,  407.  8o  where  the 
debtor  was  moving  into  the  house,  having  just  completed  it,  at  the  time  an 
attachment  was  levied:  Fogg  v.  Fogg,  40  N.  H.  282.  And  where  a  single 
man,  in  contemplation  of  marriage,  purchased  a  city  lot,  intending  to  make 
it  his  homestead,  and  afterwards  married,  and  he  and  his  wife  began,  in  good 
faith,  to  inclose,  improve,  and  use  the  lot  with  the  same  end  in  view,  it  was 
held  sufficient  to  constitute  it  a  homestead  before  any  house  had  been  erected 
thereon:  Beeke  v.  Beeke,  51  Mich.  541;  8.  C,  47  Am.  Bep.  594;  8.  C,  16  N. 
W.  Rep.  896.  On  the  other  hand,  it  was  held  in  Charlese  v.  Lambereon,  6S 
Am.  Dec.  457»  thbt  an  intent  of  an  owner  of  land  to  make  it  his  homestead, 
formed  while  the  Iowa  homestead  act  of  1849  was  in  force,  but  not  carried 
into  effi»ot  until  after  the  repeal  of  that  act,  was  not  sufficient  to  create  it  a 
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homestead.  So  where  the  owner  of  realty  moved  into  a  home  thereon  after 
a  judgment  against  him,  having  previously  formed  the  design  to  make  it  hia 
homestead,  it  was  held  that  he  conld  not  retain  it  as  sach  against  the  judg- 
ment: Bowker  v.  CoUirUt  4  Neb.  494,  distinguishing  Fogg  v.  Fogg,  40  N.  H. 
2S5.  And  where  a  declaration  of  homestead  was  filed  upon  unoccupied  land, 
and  the  owner  was  proceeding  immediately  to  erect  a  house  thereon,  had 
made  a  contract  therefor,  and  had  hauled  a  part  of  the  materials  on  the 
ground,  it  was  held  insufficient  to  constitute  it  a  homestead  as  against  a  debt 
existing  when  the  declaration  was  filed:  Drucker  v.  Roaenstein^  19  Fla.  191, 
criticising  NeaZ  v.  Cot,  35  Iowa,  407,  and  Bamea  v.  WhiU,  53  Tex.  623.  So 
under  the  Texas  statute  an  intent  to  make  a  lot  adjoining  the  owner's  home, 
but  separated  from  it  by  a  small  alley,  a  part  of  the  homestead,  followed  by 
the  actual  erection  of  a  kitchen  thereon,  after  a  sale  and  conveyance  of  the 
lot,  was  held  insufficient  to  constitute  it  part  of  the  homestead,  in  a  suit  for 
the  cancellation  of  the  conveyance,  on  the  ground  that  the  property  was 
homestead  property,  and  the  wife  of  t^e  homesteader  had  not  joined  in  the 
conveyance:  Oro$hoiai  v.  Newman,  21  WalL  481.  "A  secret  intention  of  the 
seller,"  it  was  said  in  that  case,  could  not  afiect  the  purchaser.  Under  some 
statutes  it  has  be^  held*  contrary  to  the  general  rule,  that  occupation  is  not 
necessary  to  secure  a  homestead.  It  was  so  held,  and  that  possession  only 
was  sufficient,  under  a  Tennessee  statute,  although  it  was  conceded  that  oc- 
cupancy was  essential  under  a  previous  statute:  D%cki7i»on  v.  Mayor,  11 
Heisk.  515. 

3.  ^aivre  qf  Occupanqf, — ^The  etymology  of  the  word  '*  homestead  "  shows 
that  it  is  the  place  of  the  home  or  residence  of  the  owner:  Co.  Lit  4,  6; 
Thompson  on  Homesteads,  aec.  100;  Ackleyw  Chamberlain,  16CaL  181;  Chtgg 
V.  BoUwick,  33  Id.  227;  EstaU  qfDdaney,  37  Id.  176;  Todd  t.  Oordy,  28  La. 
Ann.  666;  HoUt  v.  Webb,  36  N.  H.  166;  PhUleo  Y,8malley,  23  Tex.  502;  Stan- 
ley V.  Qremwood,  24  Id.  224;  Iken  v.  Olenxek,  42  Id.  195;  ffousion  tie,  R.  R, 
Co,  v.  Winter,  44  Id.  597;  Bunker  v.  Locke,  15  Wis.  635.  Says  Mr.  Justice 
Sanderson  in  Oregg  v.  Bottvoick,  supra:  "  Homestead,  both  in  ihe constitution 
and  in  the  statute,  is  used  in  its  ordinary  or  popular  sense,  or  in  other  words, 
its  legal  sense  is  also  its  popular  sense.  It  represents  the  dwelling-house  at 
which  the  family  resides,  with  the  usual  and  customary  appurtenances,  in- 
cluding out-buildings  of  every  kind  necessary  or  convenient  for  family  use 
and  lands  used  for  the  purposes  thereof."  The  general  rule  is,  therefore,  that 
the  occupation  necessary  to  confer  the  character  of  a  homestead  upon  premises, 
and  to  entitle  them  to  the  protection  of  the  homestead  laws,  is  occupation  as 
a  home,  residence,  or  dwelling-place  of  the  debtor  and  his  family:  Charless  v. 
Lamberson,  63  Am.  Dec.  457;  Walters  v.  People,  65  Id.  730^  EstaU  qfDelaney, 
37  Cal.  176;  Fisher  v.  ComeU,  70  III  216;  PoUs  v.  Davenport,  79  Id.  455; 
Christy  v.  Dyer,  14  Iowa,  438;  Cole  v.  OiU,  Id.  527;  Elston  v.  Robertson,  23 
Id.  208;  Todd  v.  Gordy,  28  La.  Ann.  666;  Folsom  v.  Carli,  5  Minn.  333;  Tillol' 
son  V.  Millard,  7  Id.  513;  Acker  v.  Trueland,  56  Miss.  30;  Austin  v.  Stanley, 
46  N.  H.  51;  AUen  v.  Chase,  58  Id,  419;  Wiggin  v.  BwszeU,  Id.  329;  Colrv. 
Laconia  etc.  Bank,  59  Id.  53;  S.  C,  Id.  321;  WiUon  v.  Cochran,  31  Tex.  677; 
Holliman  v.  Smith,  39  Id."  357;  Iken  v.  Olenick,  42  Id.  195;  MHU  v.  Grant,  36 
Vt.  269;  Morgan  v.  Steams,  41  Id.  398;  Bunker  v.  Locke,  15  Wis.  635.  The 
premises  must  be  the  usual  and  constant  residence,  and  an  owner  of  a  home 
and  usual  residence  exceeding  the  statutory  value  cannot  under  the  Louisiana 
statute  move  out  of  such  residence  temporarily  into  a  smaller  house  with  in- 
tent to  make  it  and  the  land  about  it  his  homestead,  and  accomplish  his  pnr 
pose:  Todd  v.  Gofdy,  supra,    A  single  man  who  sometimea  occupies  a  housa 
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ft8  a  sleeping  pUce,  having  no  senrants  or  family,  and  who  afterwards  leta  the 
premises  to  another,  cannot  claim  them  as  his  homestead:  Wilson  ▼.  Coekranf 
81  Tex.  677.  The  teet  of  residence  applies,  also,  whether  the  question  of  home- 
stead arises  between  debtor  and  creditor,  mortgagor  and  mortgagee,  vendor 
and  vendee,  or  husband  and  wife:  EstcOe  qf  Delany,  37  Cal.  176.  In  Missis- 
sippi the  statute  provides  that  to  authorize  the  setting  apart  of  a  homestead  to 
the  fomily  of  a  decedent,  some  member  of  the  family  must  reside  there:  Acker 
▼.  Trueland,  56  Miss.  30.  In  New  Hampshire  it  is  held  that  under  the  stat- 
ute of  1863  children  cannot  have  a  homestead  in  their  father's  land  occupied 
by  him  but  not  by  his  wife,  or  his  or  her  family:  Wig^n  v.  Bttxzdl^  58  N.  H. 
^29.  A  married  woman  may,  under  the  California  statute,  obtain  a  homestead 
by  her  own  occupancy  of  land  never  resided  on  by  her  husband,  it  not  appear- 
ing what  were  the  causes  of  his  absence,  or  that  he  had  established  a  home 
elsewhere,  or  had  any  other  family  than  his  wife:  Gambette  v.  ^roci;,  41  CaL  78. 

Occupation  of  prenuses  for  business  purposes  is  not  ordinarily  such  occupa- 
tion as  to  impress  them  with  the  character  of  a  homestead.  Hence  land 
-occupied  only  by  a  grist-mill  or  saw-mill  cannot  be  a  homestead:  Crow  v. 
WkUworth,  20  Ga.  38;  Greeley  v.  8eoU,  2  Woods,  657;  S.  C,  2  Cent  L.  J.  361. 
So,  of  land  occupied  only  by  a  shop:  TVue  v.  MorriU^  28  Vt.  672;  or  by  a  law 
^»ffice  used  only  as  such  by  a  single  man:  Stanley  v.  Greenwood^  24  Tex.  224. 
But  under  the  Alabama  statute,  allowing  a  homestead  for  a  decedent's  family 
to  be  set  apart  out  of  "  other  lands,*'  where  he  occupies  no  land  as  a  home- 
stead at  his  death,  a  lot  and  storehouse  thereon  may  constitute  the  family 
homestead:  HarUfidd  v.  Harooley,  71  Ala.  231. 

Where  part  of  a  building  occupied  primarily  as  the  owner's  dwelling-place 
is  used  for  business  purposes,  the  authorities  speak  a'  various  language.  The 
prevailing  doctrine  is,  however,  that  the  fact  that  a  homesteader  uses  for 
carrying  on  business  one  or  more  rooms  or  stories,  or  additions  to  a  house,  or 
upon  a  lot  occupied  as  a  residence,  will  not  deprive  it  of  its  character  as  a 
homestead:  Klenk  v.  Knoble,  37  Ark.  298;  Gregg  v.  Bostvoich,  33  Cal.  220; 
Hogan  v.  Manners,  23  Kan.  551;  S.  C,  33  Am.  Rep.  199;  Orr  v.  Skrqft,  22 
Mich.  260;  Kelly  v.  Baker,  10  Minn.  154;  Clark  v.  Shannon,  1  Nev.  568; 
Hancock  v.  Morgan,  17  Tex.  582;  Phelpa  v.  Booney,  9  Wis,  70;  In  re  Ter- 
telling,  2  DilL  339.  Especially  so  where  there  is  an  express  provision  to  that 
effect  in  the  statute:  Smith  v.  Quiggans,  22  N.  W.  Rep.  907.  Thus  part  of 
the  building  and  appurtenances  may  be  used,  and  even  intended  to  be  used, 
as  a  brewery:  Kltnk  v.  Knohle,  37  Ark.  298;  In  re  Tertelling,  2  Dill.  339;  or 
as  a  livery-stable:  Clark  v.  Shannon,  1  Nev.  568;  or  as  a  physician's  ofBce 
or  printing-office:  Kelly  v.  Baker,  10  Minn.  154.  So,  in  case  of  a  four-story 
brick  building,  one  story  of  which  is  used  for  business  purposes,  though  the 
whole  building  had  the  location,  appearance,  and  internal  arrangements  of  a 
business  block:  Phelpe  v.  Rooney,  9  Wis.  70,  Dixon,  C.  J.,  dissenting.  In 
that  case  the  court  said:  "The  circumstance  that  the  dwelling  was  situated 
on  one  of  the  principal  streets  of  the  city,  or  the  fact  that  its  external  ap- 
pearance or  internal  arrangement  was  like  a  wholesale  or  retail  store,  or  be- 
cause it  would  be  more  valuable  as  a  place  of  business  than  as  a  residence, 
could  not  affect  the  question.  The  case  rests  upon  the  fact  as  to  whether 
the  building  was  really  and  truly  occupied  as  a  dwelling-house  for  himseU 
and  family;  if  so,  they  are  secured  in  the  enjoyment  and  use  of  it  as  such. 
This,  we  think,  constitutes  a  homestead  under  the  statute.  Had  Rooney 
seen  fit  not  to  use  the  first  story  at  all,  or  had  he  converted  it  into  a  dinidg. 
hall,  or  sleeping  apartments  for  boarders,  occupying  in  the  mean  time  the  re- 
■lain^er  of  the  building  for  his  dwelling-house,  it  would  probably  not  be 
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insisted  that  his  omissioii  to  use  a  part  in  tlie  one  case,  or  appropriating  a 
portion  to  the  comfort  of  his  boarders  in  the  other,  changed  the  character 
vnd  condition  of  the  honse,  and  took  it  out  of  the  operation  of  the  statnte." 
Bat  where  a  debtor,  on  the  eve  of  bankruptcy,  moved  into  a  business  block, 
not  constructed  so  as  to  have  the  appearance  of  a  dwelling-house,  it  was  held 
that  he  could  not  claim  it  as  a  homestead:  In  reLammer,  14  Nat.  Bank. 
Reg.  460.  That  case  arose  in  the  same  state  as  Phelpt  v.  BooTiey,  9  Wis.  70. 
In  Iowa  it  is  held,  contrary  to  the  doctrine  of  other  cases,  that  where  one  or 
more  stories  of  a  building  are  used  for  business  purposes,  and  the  rest  aa  a 
residence,  it  must  be  partitioned  horizontally,  and  only  the  residence  portion 
protected  as  a  homestead:  Rhodes  v.  Mctformich,  4  Iowa,  368;  S.  C,  68  Am. 
Dec  663;  AfaufiM  v.  Mcuuden,  59  Iowa,  517;  S.  C,  13  N.  W.  Rep.  652; 
Johnson  v.  Jlfoser,  24  Id.  32;  except  where  the  statute  exempts,  up  to  a  cer- 
tain limit,  the  part  of  a  building  used  for  carrying  on  the  homesteader's 
ordinary  business:  Smith  v.  QtUggana,  22  Id.  907.  As  to  whether  or  not  a 
homestead  exemption  will  cover  a  distinct  building  on  the  same  or  an  adjacent 
lot  used  for  business  purposes,  see  post. 

In  several  of  the  cases  above  cited  the  parts  of  the  buildings  in  question 
used  for  business  purposes  were  not  used  entirely  by  the  homesteader  himself, 
but  were  partly  rented  to  others:  Rhodes  v.  McCormick^  4  Iowa,  368;  MayMd 
V.  Maasden,  69  Id.  517;  S.  C,  13  N.  W.  Rep.  652;  KeUy  v.  Baker,  10  Minn. 
154;  Phelps  v.  i^ooney,  9  Wis.  70.  The  general  rule  unquestionably  is,  that 
buildings  rented  to  others,  not  servants  to  the  lessor,  cannot  constitute  the 
lessor's  homestead,  nor  part  of  it,  oven  though  erected  on  the  same  lot:  Raster 
V.  Mc  WiUidtns,  41  Ala.  302,  approved  in  McOomuiughy  v.  Baxter,  55  Id.  379; 
Reci^s  Estate,  Myrick's  Prob.  59;  Kun  v.  Bruseh,  13  Iowa,  371 ;  HoUt  v.  WM, 
36  N.  H.  158;  HTader,  Wade,  9  Baxt.  612;  Wilson  v.  Cochran,  31  Tex.  677; 
True  V.  MorriU,  28  Vt.  672;  Sehoffen  v.  Landauer,  19  N.  W.  Rep.  95;  Chteley 
V.  SeoU,  2  Woods,  657;  S,  C,  2  Cent  L.  J.  861.  So  where  a  double  house 
with  distinct  entrances  (though  it  may  be  with  a  common  yard)  is  partly 
occupied  by  the  owner,  and  the  other  part  let  to  a  tenant,  only  that  occupied 
by  the  owner  can  be  claimed  as  his  homestead:  Tieman  t.  Creditors,  62  Od. 
286;  S.  C,  15  Rep.  362;  Dffson  v.  Sheley,  11  Mich.  527.  But  this  doctrine^ 
as  we  have  seen,  has  not  been  applied  in  some  oases  where  diflferent  stories  of 
a  building  occupied  as  a  residence  have  been  let  to  others.  Noi  does  it  apply 
where  rooms  in  a  building,  occupied  primarily  as  a  dwelling,  are  let  to  lodgers 
or  boarders;  or  in  other  words,  where  the  owner  keeps  a  lodging-house,  board- 
ing-house, inn,  or  hotel  in  his  dwelling:  Ackkf^r.  Chamberlain,  16  CaL  181; 
Laaell  V.  LauU,  8 Allen,  575;  Metcierv.  Chase,  11  Id.  194;  Ooldnumy.  Clark, 
1  Nev.  607;  Harriman  v.  Queen  Ins.  Co,,  49  Wis.  71.  Otherwise  where' the 
property  is  used  primarily  and  chiefly  as  a  hotel,  though  the  owner  resides 
there  with  his  family  for  the  purpose  of  carrying  on  the  business:  LaughUn 
V.  Wright,  63  CaL  113.  See,  as  to  whether  or  not  adjacent  but  disconnected 
tenements  rented  to  others  will  be  included  in  the  lessor's  homestead,  tlie 
next  division  of  this  note.  Property  occupied  only  for  purposes  of  religioos 
worship  cannot  be'claimed  as  a  homestead,  as  in  case  of  a  pew  in  a  church: 
True  V.  MorriU,  28  Vt.  672. 

EZTSNDIKO  HOMXSTBAD  RiOHT  TO  AOJACKNT  OB  NON-OOI7TIOnO(7S  PrRM- 

ISIS. — ^A  homestead  right  no  doubt  includes  whatever  lands  or  appurtenances 
are  connected  with  the  home  and  convenient  for  its  enjoyment:  Mills  v.  Ora/U, 
36  Vt.  269;  Reinbach  v.  Walter,  27  HL  393;  Oregg  v.  Bostwick,  33  Cal.  227; 
Oreeley  v.  ScoU,  2  Woods,  657;  S.  C,  2  Cent.  L.  J.  361.  We  have  already 
discussed  the  question  as  to  bow  far  such  right  will  cover  parts  of  the  home* 
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stead  bnilding  not  m  the  actual  occupancy  of  the  homesteader,  or  devoted  to 
usea  other  than  those  of  mere  residence  and  home  life;  but  will  it  extend  1o 
disconnected  tenements,  or  adjacent  or  non-contignons  lots  or  tracts,  espe- 
cially where  they  are  rented  to  others,  or  applied  to  purpoees  not  immedi- 
ately connected  with  the  enjoyment  of  the  home?  In  a  number  of  cases  it 
has  been  determined  that  a  homestead  exemption  will  not  cover  buildings 
adjacent  to  the  homestead,  either  upon  the  same  or  an  adjoining  lot,  if  not 
in  the  actual  occupancy  of  the  owner,  but  let  to  others:  Aahton  v.  Ingle,  20 
Kan.  670;  S.  0.,  27  Am.  Rep.  197;  Kurz  v.  Brutch,  13  Iowa,  371;  ffoiU  v. 
WM,  36  N.  H.  158;  Wade  v.  Wade,  9  Baxt.  612;  Schqfen  v.  Landauer,  19 
N.  W.  Rep.  95;  Oreeky^.  SeoU,  2  Woods,  657;  S.  C,  2  Cent.  L.  J.  361; 
but  in  Nolan  v.  Reed,  38  Tex.  425,  it  is  h^d  that  the  erection  of  houses  for 
rent  on  a  homestead  lot  does  not  destroy  the  exemption;  and  see  Hctncock  v. 
Morgan,  17  Id.  582.  So  in  Klenk  v.  KnoUe,  37  Ark.  298,  it  is  held  that  the 
homesteader  may,  without  affecting  his  rights,  occasionally  rent  out  parts  of 
the  premises  which  he  can  spare.  In  Illinois  it  is  held  that  where  a  home- 
steader resides  upon  his  homestead  lot,  and  such  lot  with  the  improvements 
b  not  above  the  statutory  value,  the  entire  lot  is  exempt,  without  regard  to 
the  use  to  which  other  parts  of  the  lot  may  be  put,  as  by  maintaining  a  mill- 
stone,  or  the  like,  thereon:  HvbbeU  v.  Canady,  58  111.  425;  Stevens  v.  BoUings- 
vmrtJi,  74  Id.  203.  So,  under  the  Nevada  statute  of  1865:  Smith  v.  Stewart, 
13  Nev.  65;  contra,  in  Wisconsin,  Casaelman  v.  Packard,  16  Wis.  114.  In 
Vermont  a  blacksmith-shop  on  the  homestead  premises,  but  separated  from 
the  house  by  a  highway,  was  held  to  be  part  of  the  homestead:  West  River 
Bank  v.  OiUe,  42  Vt.  27;  and  in  Texas  a  storehouse  on  the  homestead  lot,  in 
which  the  owner  carries  on  his  business,  is  part  of  the  homestead:  Moore  v. 
Whitis,  30  Tex.  440.  So  a  mill  adjacent  to  the  residence  of  the  mill-owner 
may  be  exempt  as  part  of  his  homestead,  under  the  Florida  statute,  but  not 
so  a  farm  cultivated  as  secondary  business:  Oreeley  v.  Scott,  2  Woods,  657; 
S.  C,  2  Cent.  L.  J.  361.  On  the  other  hand,  in  the  same  case  it  is  held  that 
a  farmer's  homestead  will  not  embrace  a  mill  erected  on  the  farm;  and  in 
Mouriquand  v.  Hart,  22  Kan.  594,  S.  C,  31  Am.  Rep.  200,  a  public  grist-mill 
adjoining  the  owner's  farm,  but  not  inclosed  with  it,  was  declared  to  be  no 
part  of  his  homestead.  Where  the  owner  of  two  lots  resided  on  one  of  them 
and  put  up  a  building  covering  all  the  other  lot  and  part  of  the  residence  lot, 
it  was  held,  in  Michigan,  that  the  building  and  the  land  covered  by  it  con- 
stituted no  part  of  the  homestead:  Oeney  v.  Maynard,  44  Mich.  578.  The 
general  doctrine  is,  that  a  homestead  may  consist  of  adjoining  lots,  blocks,  or 
tracts,  used  together  as  part  of  the  homestead:  Andrews  v.  Hagadan,  54  Tex. 
571;  Arto  v.  MatydoU,  Id.  244;  Englebrechi  v.  Shade,  47  CaL  627;  Oregg  v. 
Bostwick,  33  Id.  227;  Darby  v.  Dixon,  4  111.  App.  187;  Clark  v.  Shannon,  1 
Nev.  568;  Bunker  v.  Locke,  15  Wis.  635;  Lowell  v.  Shannon,  60  Iowa,  713; 
ThomUm  V.  Boyden,  31  HL  200.  Thus  an  adjacent  vacant  lot  used  for  drying 
clothes,  as  well  as  for  an  approach  to  the  homestead  dwelling,  may  constitute 
part  of  the  homestead:  Englebrtchi  v.  Shade,  47  Cal.  627.  So,  an  adjacent 
block  used  as  an  approach  to  the  house,  as  well  as  for  purposes  of  ornamenta- 
tion: Arto  V.  Maiydole,  54  Tex.  244.  '  So  in  case  of  two  lots  or  tracts  farmed 
together  in  the  same  inclosure:  Thornton  v.  Boyden,  31  lU.  200.  The  ques- 
tion is  one  of  fact,  depending  upon  the  intent  and  the  nature  of  the  use:  Arto 
V.  Maydole,  54  Tex.  244;  Andrews  v.  Hagadon,  Id.  571 ;  but  an  adjoining  lot  to 
that  upon  which  the  homestead  residence  is,  though  included  in  the  same  in- 
closure, is  no  part  of  the  homestead,  where  the  residence  lot  is  worth  mors 
than  the  statutory  sum:  Hay  v.  Baugh,  77  UL  501;  Churdner  v.  Eberhart,  tHi 
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Id.  816.  The  homettead  need  not  be  ciroamsoribed  by  fenoes:  Ortgg  y.  Bd 
wieh,  33  CaL  227;  and  it  is  held  to  be  no  objection  that  the  difierent  parts  o/ 
the  homestead  are  separated  by  imaginary  lines,  or  highways,  or  streams  o* 
water:  Darby  v.  Dlxm,  4  HI  App.  187;  Clark  ▼.  Shannon,  1  NeT.  668;  WeM 
River  Bank  v.  OaU,  42  Vt.  27;  Bunker  v.  Locke,  15  Wis.  C35;  EitaU  of  De- 
laney,  37  CaL  176;  Oregg  v.  Bosivoick,  33  Id.  220;  bat  see  Gardner  y.  Eoer^ 
hoH,  82  IlL  316. 

But  it  is  held  in  some  of  the  cases  in  which  it  is  admitted  thatthe  parts  of 
the  homestead  may  be  thna  separated,  that  it  most  be  in  one  compact  body, 
and  cannot  consist  of  non-oontignons  tracts  or  lots:  Bunker  v.  Locke,  15  Wis. 
635;  and  in  a  number  of  cases  it  is  held  that  non-contignons  parcels  of  land  can- 
not constitute  one  and  the  same  homestead,  even  though  they  both  contribute 
to  the  support  of  the  home:  Walters  v.  People,  65  Am.  Dec  730;  Kreein  y, 
Mau,  15 Minn.  116;  Adamsv.  Jenkins,  16 Gray,  146;  Randal  V.  Elder,  12  Kan. 
257;  True  v.  MorriU,  28  Vt.  672;  JHUls  ▼.  Grant,  36  Id.  269;  as  where  one  of 
the  lots  or  tracts  is  used  for  obtaining  fuel  for  the  residence  upon  the  other,  or 
the  like:  Wedters  v.  People,  True  v.  MorriU,  Adams  v.  Jenkins,  Bunker  v. 
Locke,  supra.  But  the  contrary  is  held  nnder  the  statates  of  a  number  of 
the  states:  Ptrkins  v.  Quigley,  62  Mo.  498;  Buxton  v.  Dearborn,  46  N.  H.  43; 
MaHin  v.  Hughes,  67  N.  C.  293;  Mayho  y.  Cotton,  69  Id.  289;  Hancock  y. 
Morgan,  17  Tex.  582;  WiUiams  v.  Ball,  33  Id.  212;  Ragland  y.  Rogers,  34 
Id.  617.  In  seyeral  of  these  states  this  is  so  by  virtue  of  express  provisions 
in  the  statutes. 

The  doctrine  of  the  principal  case,  and  of  the  other  Texas  cases  above  cited 
npon  this  point,  has  been  modified  somewhat  by  later  adjadications.  In  Iken  v. 
Olenick,  42  Tex.  195,  it  was  held  that  a  store  on  a  separate  lot  several  hundred 
yards  away  from  the  residence  lot,  though  contributing  by  its  income  to  the 
support  of  the  family,  was  not  part  of  the  homestead;  and  that  though  the 
homestead  might  consist  of  one  or  more  lots,  they  must  in  &ct  form  part  and 
parcel  of  the  homestead  by  being  connected  with  or  contributing  to  the  oomfort 
of  the  mansion-house  as  a  home  by  particular  use  or  appropriation.  Respect- 
ing the  principal  case,  the  court  said:  *'  We  have  been  led  to  discuss  the  ques- 
tion presented  in  this  case  thus  elaborately,  not  by  reason  of  its  intrinsic 
difficulty,  or  any  doubt  on  our  part  as  to  its  proper  determination,  but  out  of 
oar  great  respect  for  the  seemingly  contrary  opinion  of  the  learned  and  dis- 
tinguished jurist,  who  was  the  first  chief  justice  of  this  court,  as  may  be  in- 
ferred from  expressions  used  by  him  in  the  case  of  Stone  y,  Pryor,  19  Tex. 
372,  and  also  from  the  fact  that  it  appears  from  references  to  this  case,  in 
subsequent  opinions  of  other  members  of  this  court,  that  it  seems  to  have  been 
supposed  that  the  homestead  exemption  had  been  held  in  that  case  to  have 
a  broader  scope  than  we  think  can  be  given  it:  Moore  v.  IVhUis,  30  Id.  440; 
WiUiams  v.  HaU,  33  Id.  212;  Rogers  v,  Ragland,  34  Id.  617;  Clark  v.  Nolan, 
38  Id.  422.  An  examination  of  the  case  of  Stone  v.  Pryor  will  show,  how- 
ever, that  the  lot  in  question  in  that  case  was  applied,  to  some  extent  at  least, 
to  homestead  purposes.  And  in  most,  if  not  all,  of  the  subsequent  cases, 
though  apparently  approving  the  broad  rule  which  seems  to  be  sanctioned  by 
Judge  Hemphill,  that  the  lot,  if  it  is  necessary  to  the  convenience  or  success 
in  basiticss  of  the  husband,  though  entirely  disconnected  with  the  homestead, 
is  within  the  exemption,  the  facts  do  not  call  directly  for  the  decision  of  the 
question.  It  may  also  be  observed  that  the  cases  of  Hancock  v.  Morgan,  17 
Id.  582,  and  Methery  v.  Walker,  Id.  593,  which  are  Uie  only  authorities  cited 
in  Stone  v.  Pryor,  do  not  support  this  proposition.  In  the  last  of  these  cases 
the  lot  in  question  was  held  not  to  be  a  part  of  the  homestead,  and  tb^  first 
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mmSj  deoidet  that  the  ereotkm  of  a  imw  hoiue  upon  a  f»rt  of  the  lot,  and  » 
temporary  laanng  of  the  old  honee,  after  the  family  had  moyed  from  it  into 
the  new  one,  did  not  ezdnde  that  part  of  the  lot  upon  which  the  old  lioaae 
was  eitaated  from  the  protection  of  the  homestead  ezemptioii«  and  rabject  it 
to  the  demands  of  crediton."  Speaking  upon  this  snbject,  Mr.  Thompeon 
very  tersely  remarks  that  '*  the  doctrine  of  the  early  Texas  cases,  that  a  man 
can  haye  a  homestead  scattered  all  oyer  a  town,  regardless  of  interyening 
streets,  alleys,  lots,  or  blocks,  has  been  exploded  in  that  state,  denied  in 
Kansas,  and  cannot  be  regarded  as  sound  law  anywhere:'*  Thompson  on 
Homesteads,  sec  117.  The  present  Texas  constitution  provides  that  an 
urban  homestead  may  embrace  not  only  the  lot  on  which  the  owner's  rest* 
dence  is,  but  that  also  upon  which  he  "  exercises  his  calling  or  business,*'  he 
being  the  head  of  a  family;  and  it  is  held  that  the  lots  need  not  be  adjacent: 
MiUer  V.  Afetike,  56  Tex.  539;  McDonald  v.  CampbeU,  57  Id.  413.  But  nnder 
this  doctrine,  where  a  druggist  liyes  on  one  lot,  has  a  drug  store  on  another, 
and  a  warehouse  on  a  third,  incidentally  useful  to  the  drug  store  for  the  stor- 
age of  drugs,  it  is  held  that  the  latter  lot  is  not  exempt  as  being  used  to  ex- 
ercise the  calling  or  business:  McDonold  v.  Campbell,  tujnu, 

Ubbak  and  Rural  Hombstsads  cannot  be  blended  ordinarily,  under  the 
Texas  statute,  and  where  one  owns  land  in  a  town  and  also  outside  land,  if 
he  resides  within  the  town,  he  cannot  claim  the  outside  lands  as  part  of  his 
homestead,  and  vice  vena:  Iten  y.  Okniek,  42  Tex.  195;  Hogera  t.  Hagland, 
42  Id.  422;  Evan$  v.  Wamaek,  48  Id.  230;  KeUh  v.  Hhuiman,  57  Id.  425. 
The  burden  of  proof  in  such  a  case  is  upon  the  homesteader  to  establish  any 
exception  in  his  favor:  KeUh  v.  Hhidtnan,  aupra,  A  somewhat  similai  doc- 
trine is  held  in  other  states:  OUner  y.  Snowden,  18  Fla.  823;  S.  C,  4?  ^m. 
Rep.  338;  Sarahaa  y.  Fenlon,  5  Kan.  592.  That  the  character  6f  a  rural 
homestead  is  not  changed  by  extending  the  limits  of  a  town  over  it  without 
some  act  on  the  part  of  the  corporation,  see  Taylor  v.  Boulwaref  67  Am.  Dec. 
642,  and  note;  IhUey  y.  Dietrich,  12  Iowa,  516;  MeDaniel  y.  Mace,  47  Id. 
509.  But  where  a  rural  homestead  does  become  urban  by  being  divided  into 
lots,  lots  retained  for  purposes  of  sale  and  speculation  form  no  part  of  the 
homestead:  Clark  v.  Ifolem,  38  Tex.  416. 

The  distinction  between  these  two  olssses  of  homesteads  is  important  only 
where  there  is  a  difference  in  the  statutory  valuation,  or  in  the  mode  of  esti* 
mating  the  extent  or  value. 


Ellib  v.  Mathewb. 

[19  Tkxas.  890.] 
HmBM  WXAXKRaS  OF  MiKD  DOKS  NOP  InGAPAOITATB  PaBTT  FBOM  COITTBACT- 

INO,  if  he  be  not  non  compo$  mentis,  but  it  may  ^m  a  material  circum- 
stance in  establishing  an  inference  of  unfair  practice  or  imposition. 

DxxD  or  Gut  Exxouted  bt  Aoed  Woman  of  Wxak  ob  Imbicilx  Under* 
STANDING,  conveying  her  whole  property  to  one  of  her  children,  must  be 
set  aside  if  there  is  evidence  that  any  misrepresentation  or  imposition 
was  practiced  upon  her. 

IviDENCB  OF  Representation  to  Aged  and  Imbxoilb  Woman  Exeoutino 
Deed  of  gift  of  her  whole  property  to  a  daughter,  made  at  the  time  by 
the  daughter's  husband  in  her  presence,  that  the  property  would  not 
Am.  Dbo.  Vcl.  LXX^23 
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be  taken  oat  of  tbe  mother's  poeeeetion  dnring  her  lifo,  !■  a  material  dr- 
oomstaiioe  In  determining  whether  the  deed  was  procnred  by  fraad  or 
imposition,  where  the  daughter  and  her  hosband  sue  to  reoover  the  prop- 
erty from  the  mother;  and  it  is  error  to  exclude  consideration  of  it  from 
the  jury. 
Inrbuotion  Withd&awino  QuBsnoN  OF  Fbaud  in  PsooiTBiiio  Dbbd 
FBOM  Imbecile  woman  from  the  jury,  and  leaving  them  to  determine 
solely  the  question  of  mental  capacity,  is  error  if  there  is  any  evidence 
of  fraud  or  imposition,  even  though  it  appears  from  other  parts  of  the 
charge  that  the  court  did  not  intend  to  take  the  entire  consideration  ol 
the  question  of  fraud  from  the  jury,  unless  the  error  is  clearly  and  com- 
pletely corrected  by  the  chai^  as  a  whole. 

Afpbal  from  a  judgment  for  the  plaintiflfs  in  an  action  to 
recoTer  certain  slaves.  The  action  was  brought  by  Mathews 
and  wife  against  Mrs.  Ellis  and  her  son,  on  whose  farm  she 
lived.  The  slaves  were  claimed  under  a  deed  of  gift  of  them 
executed  to  Mrs.  Mathews  by  Mrs.  Ellis,  her  mother.  The  de- 
fense was  that  the  deed  was  procured  by  fraudulently  taking 
advantage  of  the  grantor's  age  and  mental  and  bodily  infirmi- 
ties. It  appeared  that  at  the  time  of  the  execution  of  the  deed 
Mrs.  Ellis  was  seventy-five  or  eighty  years  of  age,  and  in  feeble 
health,  and  that  the  deed  embraced  her  whole  property.  The 
evidence  for  the  defendants  tended  to  show,  also,  that  she  was  at 
the  time  imbecile  to  such  a  degree  as  to  be  incapable  of  trans- 
acting business,  though  this  was  contradicted  by  the  plaintiflBB* 
witnesses.  One  of  the  defendants'  witnesses,  a  subscribing 
witness  to  the  deed,  testified  that  both  the  plaintiflfs  were  pres- 
ent at  the  execution  of  the  deed;  that  when  the  deed  was 
explained  by  the  witness  to  Mrs.  Ellis  to  have  the  effect  to  take 
the  slaves  from  her  control  immediately,  she  declared  she  would 
not  sign  any  instrument  which  would  deprive  her  of  the  con- 
trol of  the  property  during  her  life,  and  that  the  plaintiff 
Mathews,  in  his  wife's  presence,  said  to  Mrs.  Ellis  that  they  did 
not  intend  to  take  the  property  from  her  control  and  possession 
during  her  life,  and  she  then  consented  to  sign  the  deed.  There 
was  evidence  as  to  Mrs.  Ellis's  mental  and  physical  condition 
for  several  years  after  the  deed  was  executed,  and  also  as  to 
other  matters  which  it  is  unnecessary  to  state.  The  charge  of 
the  court,  after  stating  the  effect  of  the  deed  if  valid,  and  that 
it  was  contested  by  the  defendants  as  having  been  obtained  by 
fraud  and  imposition,  when  the  grantor's  mind  was  so  impaired 
by  age,  disease,  and  infirmities  that  she  was  incapable  of  con- 
tracting, continued  as  follows:  "Some  of  the  witnesses  have 
spoken  of  conversation  between  the  parties  to  the  deed  of  gift. 
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lending  to  show  that  Mrs.  Ellis  made  a  Terbal  reservation  of  a 
life  estate  to  herself  in  the  negroes;  this  you  wiU  wholly 
exclude  from  your  consideration,  as  no  such  claim  is  set  up  by 
Mrs.  Ellis  in  her  answer.  And  the  only  question  for  your  con- 
sideration is  this:  Was  Mrs.  Ellis,  at  the  time  of  the  making 
of  this  deed  of  gift,  of  sound  mind,  and  capable  of  making  a 
binding  contract?  aiM  if  not,  did  she,  by  her  subsequent  act;* 
and  conduct,  ratify  and  confirm  this  deed  of  gift  to  her 
daughter?  If  you  conclude  that  the  execution  of  this  deed  of 
gift  was  her  free  and  Toluntary  act,  that  she  was  of  sound  mind 
when  she  executed  it,  capable  of  making  a  contract,  and  unin« 
fluenced  by  any  fraud  or  deceit  by  the  plaintiffs,  then  you  should 
find  for  the  plaintiffs.  Or  if  you  belieye  Mrs.  Ellis  was  labor- 
ing under  such  mental  imbecility  at  the  time  of  the  execution 
of  the  deed  of  gift  as  to  render  her  incapable  of  making  a  valid 
contract,  or  if  at  the  time  of  its  execution  she  was  overreached 
by  the  deceit  or  fraud  of  the  plaintiffs,  and  that  subsequently, 
when  she  was  of  sound  mind,  and  when  she  was  not  acting 
under  the  influence  of  fraud  or  deceit,  she  freely  and  fully  hf 
her  acts  recognized  the  right  of  the  plaintiffs  under  that  deed, 
then  you  should  find  for  tixe  plaintiffs.''  After  referring  to  the 
evidence  of  an  alleged  subsequent  ratification,  the  charge  con- 
tinued: "But if  you  believe  that  her  mind  was  so  infirm  and 
unsound  at  the  time  of  the  execution  of  the  deed  of  gift  as  to 
disqualify  her  from  understanding  what  she  vms  doing,  or  that 
the  plaintiffs  overreached  her  by  fraud  and  deceit,  and  that  sht 
did  not  afterwards,  by  her  acts  or  otherwise,  ratify  the  deed  of 
gift,  then  you  should  find  for  the  defendants.''  The  defendants 
excepted,  and  after  verdict  and  judgment  against  them,  appealed. 

Toakum  and  Taylor,  for  the  appellants. 

B.  A.  Beeves,  for  the  appellees. 

By  Court,  Wheeleb,  J.  If  the  plaintiffs  induced  old  Mrs. 
Ellis  to  sign  the  deed  of  gift  by  declaring  that  they  did  not  in- 
tend to  take  the  slaves  out  of  her  possession  during  her  life, 
thus  causing  her  to  believe  that  she  was  not  to  be  deprived  of 
their  service,  and  they  intended  the  contrary,  can  it  be  doubted 
that  it  wad  a  deceit?  If  it  was  upon  the  faith  of  this  represen- 
tation that  she  executed  the  deed,  and  but  for  this  she  would 
not  have  signed  it,  must  it  not  bean  act  of  bad  faith  afterwards 
to  violate  the  promise  or  falsify  the  representation  by  dispos- 
sessing her?  It  cannot  be  said  that  she  ought  not  to  havt 
trusted  to  the  representation.     She  had  la  right  to  repose  unre- 
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served  confidence  in  those  standing  in  so  near  a  relation. 
Besides,  she  was  old  and  infirm,  and  feeble  in  body  and  mind. 
And  although  the  law  does  not  undertake  to  determine  the 
validity  of  the  acts  and  contracts  of  men  by  the  greater  or  less 
strength  of  their  understanding,  and  mere  weakness  of  mind 
doep  not  incapacitate  a  party  if  he  be  not  non  compos  merUis, 
yet  weakness  of  understanding  may  be  a  Inaterial  circumstance 
in  establishing  an  inference  of  unfair  practice  or  imposition.  It 
gives  additional  force  to  circumstances  leading  to  the  inference 
that  a  deed  has  been  obtained  by  fraud  or  imposition,  or  undue 
influence;  for,  says  Judge  Story,  '*  although  a  contract  made  by 
a  man  of  sound  mind  and  fair  understanding  may  not  be  set 
aside  merely  from  its  being  a  rash,  improvident,  or  hard  bar- 
gain, yet  if  the  same  contract  be  made  vnth  a  person  of  weak 
understanding,  there  does  arise  a  .latural  inference  that  it  was 
obtained  by  fraud,  or  circumvention,  or  undue  influence:" 
Story's  Eq.  Jur. ,  sec.  239.  And  it  is  immaterial  from  what  cause 
such  weakness  arises,  whether  it  be  from  temporary  illness,  con- 
stitutional despondency,  general  mental  imbecility,  or  the  nat- 
ural incapacity  of  early  infancy,  or  the  inflrmity  of  extreme  old 
age:  Id.  234,  236;  2  Kent's  Oom.  451. 

When  a  person,  circumstanced  as  the  donor  in  this  case  was, 
makes  a  deed  or  does  an  act  by  which  she  deprives  herself  of  all 
her  property,  and  even  of  a  servant  to  veait  upon  her,  and  renders 
herself  wholly  dependent  on  others  for  support  and  every  com- 
fort, it  can  but  be  regarded  as  improvident;  and  when  to  that 
is  added  mental  weakness  and  imbeciliiy,  it  naturally  awakens 
attention  and  scrutiny  into  the  means  which  have  caused  the  act, 
and  gives  force  to  every  unfavorable  appearance  in  the  case;  and 
if  there  is  evidence  that  any  misrepresentation  or  imposition  has 
been  practiced  upon  a  mind  so  enfeebled,  it  would  certainly 
warrant  the  setting  aside  the  deed  on  the  ground  of  fraud,  aris- 
ing from  imposition  and  undue  confldence  or  influence.  The 
evidence  upon  this  point  vTas  certainly  entitled  to  its  weight 
with  the  jury  in  deciding  upon  the  issue  of  fraud.  But  they 
were  instructed  by  the  court  wholly  to  disregard  what  the  vnt- 
ness  had  said  of  a  conversation  between  the  parties  to  the  deed 
of  gift,  tending  to  show  that  Mrs.  Ellis  made  a  verbal  reservation 
of  a  life  estate  to  herself  in  the  negroes,"  as  no  such  claim  was 
aet  up  by  Mrs»  Ellis  in  her  answer.  The  evidence  was  not  in- 
tended to  establish  the  creation  of  a  life  estate  by  parol,  but  to 
show  that  Mrs.  Ellis  had  made  the  deed  under  the  belief  and 
expectation  that  she  would  not  be  deprived  of  thu  use  of  the 
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property  duiiiig  her  life,  induced  by  the  declarations  and  prom- 
ise of  the  donees,  and  thus  to  sustain  the  defense  that  it  "was 
obtained  by  deceit  and  imposition;  and  in  this  yiew,  the  evidence 
was  proper  to  be  taken  into  consideration  by  the  jury  and  given 
the  full  weight  to  which,  in  their  opinion,  it  was  entitled;  and  it 
was  error  to  exclude  it. 

Again:  the  court  instructed  the  jury  that  the  only  question 
for  their  consideration  was  this:  "  Was  Mrs.  Ellis,  at  the  time 
of  making  this  deed  of  gift,  of  sound  mind,  and  capable  of  . 
making  a  binding  contract?  and  if  not,  did  she,  by  her  subse- 
quent acts  and  conduct,  ratify  and  confirm  this  deed  of  gift  to 
her  daughter  ? ''  This  was  virtually  withdrawing  from  the  jury 
the  consideration  of  the  question  of  imposition  or  fraud,  and 
confining  them  to  the  single  question  of  her  capacity  to  contract, 
or  her  ratification  subsequently  of  her  act.  This  certainly  was 
error.  It  is  evident,  from  other  portions  of  the  chaige,  that  the 
court  did  not  intend  wholly  to  exclude  from  the  consideration 
of  the  jury  the  question  of  fraud.  But  such  was  the  manifest 
effect  of  this  portion  of  the  charge;  and  its  tendency  as  a  whole 
was  to  divert  their  minds  from  that  inquiiy,  and  make  the  case 
turn  mainly  on  the  question  of  mental  incapacity,  or  the  subse- 
quent conduct  of  the  donor,  supposed  to  amount  to  a  ratificatioq 
of  the  deed.  These  were  legitimate  subjects  of  inquiiy;  but 
they  were  not  the  sole  or  the  principal  questions  for  the  consid- 
eration of  the  jury.  If  the  effect  of  this  part  of  the  charge  had 
.  been  completely  corrected  by  other  instructions,  clearly  and 
distinctly  submitting  to  the  jury  the  question  of  imposition  and 
fraud,  this  error  might  have  been  obviated.  But  this  was  not 
the  case.  Nor  was  there  anything  in  the  charge  which  was  cal- 
culated to  have  the  effect  of  correcting  the  error  of  having  with- 
dravm  from  the  consideration  of  the  jury  the  representations 
made  to  Mrs.  Ellis,  at  the  time  of  executing  the  deed,  to  the 
effect  that  she  should  have  the  use  of  the  property  during  her 
life.  For  these  reasons,  we  are  of  opinion  that  the  charge  of  the 
court  was  erroneous,  and  calculated  to  mislead.  The  judgment 
ia  therefore  reversed  and  the  cause  remanded. 
Beveroed  and  remanded. 


iMBaOZLITT  AB  ObOUVD  OF  RSLULf  AGAINST  DbBD  OB  OtBKB  CoBTRAOT:  8m 

Hm  y.  Noih,  66  Am.  Dae.  266,  sad  csms  sad  notat  in  this  MciM  refflnad  to 
ia  tha  nofea  tbafata 


Digitized  by  VjOOQIC 


358  Alexander  t;.  Kennedy.  [Tezaa^ 

Alexandeb  v.  Kennedy. 

(19TnA%488.] 

PoMimoir  OF  0ns  Ck>*HxiB  or  Co-tbvaht  is  Poesnnov  ov  All,  m  m 
general  rale. 

Oo-hxir's  Poasnsioii  BaooMis  Advsisb  to  Otheb  Co-hobs  hj  sets  o* 
declarations  repelling  Uie  presompUon  that  the  possession  is  in  his  char^ 
acter  as  oo-heir,  and  clearly  showing  n  daim  of  ezdnsive  right;  boi  th« 
hostile  intent  of  the  possession  must  be  manifested  by  uioie  aneqoi%oce« 
acts  than  are  necessary  where  there  is  no  privity  beUrcbn  tae  psrties. 

OirsnB  OF  Co-TXHAiiTB  MAT  BB  Ibfxbbbd  fbom  Uv«>rerutiSFti  roBBBoaioy 
OF  Anothxb  Co-tbnabt  for  a  great  length  of  Un^  ao<n>mpanied  by  no- 
torious acts  of  ezdosive  ownership. 

Patmbmt  of  Taxis  bt  Co-hxib  in  Po68BM.or  i^bs  not  Estabubh  Ad- 
TBBSB  Chabaoteb  of  the  possession  bk,  aijtouut  his  co-heirs,  when  stand- 
ing alone,  but  is  a  circnmstanoe  yhtih  with  others  will  show  that  fact. 

Obb  Co-hbib  Lxaviko  Common  Pc^^^bvt  with  Othbb  Co-hxibs  for  moM 
than  statatory  period,  nnder  r^rcnmstsnces  exdoding  the  presnmptiofc 
that  they  intended  to  daiv  adyersely,  or,  at  least,  that  he  oonld  have 
reasonably  sappoeed  they  uo  intended,  will  not  bar  his  right  under  the 
statnte  of  limitations^  fJLthongh  they  have  paid  the  taxes  for  the  whois 
period. 

Ebbob  to  roTozBC  ?  judgment  for  the  defendants  in  a  Buit  fotf 
the  partition  oV  certain  slaTes.  The  opinion  Boffidently  statee 
the  case.  ^ 

IGUsi  to^  tLe  appellant. 

J.  A  T.  Murray^  for  the  appellees. 

£/  Court,  Hemphill,  0.  J.  This  suit  was  brought  ICareh  14, 
r<(5?5,  lor  the  partition  of  certain  slaTes  who  had  been  deliyered 
by  the  defendants,  Kennedy  and  wife,  to  their  daughter,  after 
her  intermarriage  with  Alexander,  the  plaintiff.  The  statement 
of  facts,  after  reciting  the  delivery  of  the  slaves  as  above,  and 
their  value,  continues  to  the  effect  that  the  negroes  were  taken 
by  Mrs.  Alexander  to  her  home,  and  after  remaining  there  with 
her  and  her  husband  about  two  years,  owing  to  Mrs.  Alexander's 
health,  she  and  her  husband  returned  with  the  pegroes  to  de- 
fendants, where  Mrs.  Alexander  died  in  June,  1851,  without 
children.  Mr.  Alexander  left  the  property  in  possession  of  de- 
fendants, and  they  have  paid  taxes  on  them  ever  since,  claiming 
them  as  their  own.  The  defendants  pleaded  the  statute  of  limi- 
tations. 

The  court  charged,  in  effect,  that  if  the  slaves  remained  in 
possession  of  defendants  after  the  death  of  their  daughter,  with 
the  admission  on  their  part  of  the  interest  of  the  plaintiff,  the 
statute  of  limitations  would  not  begin  to  run  until  after  a  de- 
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mnvrl  and  refuBal  to  deliver;  but  if  the  jury  beliered  thai  they 
had  poBsesBion  for  more  than  two  years  preyions  to  the  institution 
of  this  suit,  claiming  the  title  and  exercising  public  and  notori- 
ous acts  of  ownership  over  them»  their  title  is  complete,  and  the 
jury  must  find  for  defendants.  The  jury  found  for  defendants, 
and  the  plaintiff  has  brought  up  the  cause  by  writ  of  error. 

Mrs.  Alexander  having  died  without  children,  her  husband 
was  entitled  to  one  half  of  the  slaves,  and  the  defendants,  as 
father  and  mother,  to  the  other  half,  in  equal  portions.  By  the 
statute  of  distribution,  the  plaintiff  and  the  defendants  were  co- 
parceners; and  the  question  is,  whether  the  iK>ssession  of  defend- 
ants was  so  adverse  to  the  plaintiff,  he  being  a  co-heir,  as  to 
support  the  plea  of  limitation.  No  question  has  been  raised  as 
to  whether  there  should  not  have  been  administration  on  this 
estate,  and  whether  co-distributees  could  hold  adversely  to  each 
other  until  after  the  close  of  administration.  Admitting  that 
there  was  no  necessiiy  to  administer  (there  being  perhaps  no 
debts,  or  the  debts  being  paid),  and  that  the  rights  of  the  parties, 
as  heirs,  could  not  be  disturbed  or  superseded  by  a  paramount 
claim  under  administration,  it  would  seem  that  the  proof  in  this 
case  was  not  sufficient  to  authorize  a  verdict  for  defendants. 

That  the  possession  of  one  co-heir  or  co-tenant  is  the  posses- 
sion of  the  other  co-heirs,  and  is  taken  in  trust  for  their  benefit, 
is  an  elementary  and  indisputable  principle  of  law.  But  this 
possession  may  become  adverse  to  the  other  heirs  by  acts  or 
declarations  repelling  the  presumption  that  the  possession  is  in 
the  character  of  a  co-heir,  and  which  show  clearly  a  claim  of 
exclusive  right.  One  tenant  in  common  may  disseise,  or  hold 
adversely  to  another  tenant  in  common;  but  the  hostile  intent 
of  the  possession  should  be  manifested  by  acts  of  a  more  un- 
equivocal character  than  would  be  necessary  in  ordinaiy  cases, 
where  there  is  no  privity  of  estate  between  tiie  claimants  to  the 
property. 

The  difference,  says  Judge  Story,  between  the  two  cases  is, 
that  acts  which,  if  done  by  a  stranger,  would  per  ae  be  a  dis- 
seisin, are,  in  the  case  of  tenancies  in  common,  susceptible  of 
explanation  consistently  with  the  real  title.  Acts  of  ownership 
in  tenancies  in  common  are  not  necessarily  acts  of  disseisin.  It 
depends  on  the  intent  with  which  they  are  done,  and  their  noto- 
riety. The  law  does  not  presume  that  one  tenant  in  common 
intends  to  oust  another.  The  fact  must  be  notorious,  and  the 
intent  must  be  established  by  proof:  FrescoU  v.  Nevers,  4 
Mason,  326-331;  see  Corwin  v.  Davidson,  9  Cow.  24. 
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In  Pennsylvania  it  has  been  held  that,  to  proye  a  tenant  in 
common  has  claimed  the  whole  exclusivel  j,  it  is  not  necessary  to 
show  that  he  has  made  an  express  declaration  to  that  effect. 
This  was  stated  in  Lodge  y.  PaUeraon,  8  Watts,  74  [27  Am.  Deo. 
835].  It  was  said  that  the  hostile  intent  mast  be  manifested  by 
outward  acts  of  an  unequivocal  kind;  that  to  constitute  a  dis- 
seisin, it  never  was  held  that  notice  should  be  sent  to  the  dis- 
seisee, or  that  it  must  be  proved  that  he  had  knowledge  of  the 
entiy  and  ouster  committed  on  his  land. 

In  the  subsequent  case  of  Eart  v.  Oregg,  10  Watts,  185,  it 
was  ruled,  in  effect,  that  the  mere  entiy  of  a  co-heir  into  land  of 
the  ancestor  claiming  it  all,  and  taking  the  rents  and  profits  for 
twenty-one  years  (the  term  of  limitation  in  Pennsylvania),  is  no 
disseisin  of  the  other  heirs;  there  must  be  some  plain,  decisive, 
unequivocal  act  on  the  part  of  the  heir  so  entering,  amounting 
to  an  adverse  and  wrongful  possession  in  himself,  and  a  dis- 
seisin of  the  others.  In  this  case,  there  was  evidence  of  facts 
within  the  tweniy-one  years  which  amounted  to  a  recognition 
of  the  rights  of  the  other  co-heirs. 

In  a  succeeding  case.  Law  v.  Patterson,  1  Watts  &  S.  184,  the 
effect  of  taking  possession  by  one  of  the  co-heirs,  and  receiving 
the  profits  for  his  own  benefit  during  twenty-one  years,  the  term 
of  limitation,  is  learnedly  discussed.  It  is  said  that  to  prove  a 
tenant  in  common  has  claimed  the  whole  exclusively  needs  not 
his  express  declaration  to  that  effect;  for  it  may  be  shown  as 
clearly  from  his  acts  as  from  his  words.  For  this  purpose,  it 
will  be  sufficient  to  show  that  he  took  possession  of  ibe  whole 
of  the  land,  as  if  it  had  been  his  own  exclusively;  that  he  was 
in  the  sole  and  uninterrupted  possession  for  more  than  the  time 
of  limitation;  that  he  received  the  rents  and  profits  without  ac- 
counting to  his  co-heirs  for  any  part  thereof,  and  without  any 
demand  having  been  made  by  them  for  such  accounting,  or  evi- 
dence of  his  having  acknowledged  the  claims  of  his  co-tenants. 

It  seems  that  the  notion  once  entertained  in  regard  to  what 
was  necessary  to  constitute  an  actual  ouster  by  a  tenant  in  com- 
mon has  given  way,  and  that  an  undisturbed  and  quiet  posses- 
sion for  a  certain  length  of  time  is  sufficient  ground  for  the  jury 
to  prove  an  actual  ouster:  MtUiken  v.  Brown,  10  Serg.  &  B. 
188.  In  Pennsylvania  such  quiet  possession  and  exclusive  claim 
of  the  whole  for  the  period  of  limitation  is  evidence  from  which 
the  jury  may  presume  an  actual  ouster:  See  laat  cases  cited. 

In  Doe  V.  Prober,  Cowp.  217,  it  was  said  that  the  possession 
of  one  tenant  in  common,  eo  nomine  as  tenant  in  common,  can* 
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not  bar  bis  companion,  because  sucb  possession  is  not  adverse 
to  his  right,  bat  in  support  of  the  common  title,  and  bj  i>aying 
him  his  share,  he  acknowledges  him  to  be  his  co-tenant.  Nor, 
indeed,  is  a  refusal  to  pay  of  itself  sufficient  without  denying 
his  title.  But  if  upon  demand  of  his  co-tenant  of  his  moiety 
the  other  denies  to  pay,  and  denies  his  title,  and  continues  in 
possession,  such  possession  is  adverse.  But  in  the  report  of 
this  case  by  Lord  Mansfield,  on  the  rule  to  show  cause  why  a 
new  trial  should  not  be  granted,  it  is  shown  that  there  was  no 
express  denial  of  plaintiff's  title  by  defendant,  or  refusal  to  pay 
liim  a  share  of  the  rents  and  profits.  Nothing  appeared  except 
that  one  tenant  in  common  had  been  in  possession  for  thirty- 
six  years,  without  claim  or  demand  under  the  other  tenant  in 
common;  that  no  actual  ouster  was  proved.  The  court  in- 
structed the  jury  that  they  were  warranted,  from  the  mere  length 
of  time,  to  presume  that  the  possession  was  adverse.  His  lord- 
ship continued  to  be  of  the  same  opinion,  that  some  ambiguity 
had  arisen  from  the  term  **  actual  ouster,''  as  if  it  meant  some 
act  accompanied  with  real  force,  and  as  if  turning  out  by  the 
shoulders  were  necessaiy.  But  that  was  not  so.  A  man  may 
come  in  by  rightful  possession,  and  yet  hold  over  adversely  with- 
out title.  If  he  does,  such  holding  over,  under  circumstances, 
would  be  equivalent  to  an  actual  ouster:  Angell  on  Limitations, 
460. 

In  the  above  case,  the  co-tenant  had  held  for  sixteen  years 
longer  than  the  term  of  limitation  under  the  statute  of  21 
James  I.  The  current  of  authorities  is  in  support  of  the  doc- 
trine as  laid  down  in  the  above  case  of  Doe  v.  Prosser^  Oowp. 
217;  viz.,  that  mere  possession  of  a  tenant  in  common  for  a 
great  length  of  time  woidd  be  evidence  on  which  a  juiy  may 
presume  an  actual  ouster:  Parker  v.  Proprietors  etc.,,  3  Met.  100 
[37  Am.  Dec.  121];  Jackson  v.  Whitbeck,  6  Cow.  632;  Chambers 
V.  Pleak,  6  Dana,  432  [32  Am.  Dec.  78].  Li  Pennsylvania  it 
seems  well  established  from  the  cases  cited  that  the  sole,  undis- 
turbed possession  of  one  tenant  in  common,  receiving  the  rents 
and  profits  for  himself,  without  recognition  of  the  claim  of  his 
co-tenants,  will  be  evidence  from  which  an  ouster  may  be  pre- 
sumed. Li  the  case  of  Law  v.  Patterson,  1  Watts  &  S.  184, 
in  which  this  rule  was  distinctly  affirmed,  the  acts  of  owners)  dp 
by  the  tenant  in  common  in  possession  were  very  unequivocal; 
such  as,  for  instance,  leasing  the  land  in  his  own  name  and  re« 
oeiving  the  rents  for  twenty-three  years,  without  any  claim  by 
the  oUier  tenant  in  common,  erecting  a  dweUing-house  and 
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other  imprcnrements,  paying  the  taxes,  and  even  payiiig  the  pur- 
chase money  for  the  land. 

If  the  mere  iK>s8es8ion  by  a  co-heir  or  co-tenant,  with  the  ex- 
ercise of  notorious  acts  of  exdusiye  ownership  for  the  period  of 
limitation,  be  a  circumstance  from  which  ouster  may  be  pre- 
sumed, the  inference  of  adrerse  possession  and  ouster  is  yery 
strong  against  the  plaintiff  in  this  case  from  the  &ct  that  nearly 
twice  the  statutory  term  of  limitation  had  intervened  prior  to 
the  bringing  of  suit.  But  in  this  case,  the  evidence  of  exdusive 
claim  is  not  satisfactoiy.  The  suit  proceeds  on  the  supposition 
that  the  slaves  had  been  the  property  of  the  wife.  In  conse- 
quence of  her  ill  health,  she  and  husband  returned  with  the  ne- 
groes to  her  father's  house,  where  she  died.  The  negroes  were  in 
the  possession  and  under  the  control  of  the  husband  during  the 
life  of  the  wife,  and  at  her  death,  he  being  already  in  posses- 
sion, being  also  a  co-heir  with  defendants  and  entitled  to  ad* 
ministration,  was  the  better  entitied  to  remain  in  possession. 
But  it  is  said  he  left  them  in  possession  of  defendants.  If  this 
means  that  he  abandoned  the  possession,  he  was,  of  course,  pre- 
cluded at  the  end  of  the  two  years.  But  if  it  mean  that  he, 
having  the  best  right,  or  even  an  equal  right,  left  them  with  his 
co-heirs — and  this  is  the  more  rational  interpretr.tion  of  the  lan- 
guage—it seems  that  there  was  a  superadded  confidence  and  trust 
reposed,  in  addition  to  that  arising  by  operation  of  law  from  the 
capacity  of  defendants  as  co-heirs. 

Again:  the  acts  of  ownership  of  the  co-heir,  vis.,  those 
which  show  the  possession  to  be  in  an  exclusive  right,  must  be 
very  unequivocal.  Here  there  is  positively  evidence  of  no  act 
except  the  payment  of  taxes  upon  the  slaves,  claiming  them  as 
their  own.  This  is  not  sufficient.  It  is  a  circumstance  which, 
with  others,  vnll  show  the  possession  adverse.  But  the  mere 
fact  that  one  co-heir  pays  the  taxes  will  not  ripen  by  length 
of  time  into  title  to  the  property.  If  there  had  been  evidence 
to  authorize  the  charge  of  the  court,  which  was  upon  the  pre- 
sumption that  there  had  been  public  and  notorious  acts  of  own- 
ership on  the  part  of  the  defendants,  the  judgment  must  have 
been  sustained.  But  there  seems  to  have  been  no  other  act  ex- 
cept tl^e  payment  of  taxes;  and  if  the  property  was  left  by 
plaintiff  witii  defendants,  under  circumstances  (as  seems  prob- 
able from  the  language  of  the  statement  of  facts)  which  would 
exclude  the  presumption  that  the  defendants  intended  to  claim 
exclusively,  or  at  least,  that  the  plaintiff  could  have  reasonably 
ima^ned  that  they  wou^d  set  up  such  pretension,  then  certainly 
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the  eridenoe  was  not  Boffieient  to  warrant  the  jnxy  in  finding 
their  yerdiot. 

To  prevent  misapprehension,  it  may  be  observed  that  there  are 
many  acts  by  a  tenant  in  common  which  will  immediately  give 
corrency  to  the  statute  of  limitations;  as,  for  instance,  a  pur- 
chaser from  a  tenant  in  common  entering  under  a  recorded  deed, 
or  notoriously  claiming  the  whole  of  the  property,  and  other 
acts  so  hostile  and  repugnant  to  the  claim  of  other  co-heirs  as 
to  show  the  possession  to  be  not  as  co-heir,  but  in  an  adverse 
right:  Cryer  v.  Andrews,  11  Tex.  170;  Porhi  v.  fitB,  3  Id.  273. 

Upon  the  whole,  though  the  neglect  of  the  plaintiff  to  claim  an 
account  and  division  for  nearly  four  years  is  a  presumption  of 
abandonment  of  his  rights,  yet  as  the  property  was  left  by  him 
with  those  who  might  in  a  certain  sense  be  regarded  as  standing 
in  the  relation  of  parents,  and  there  being  no  evidence  of  any 
such  acts  of  ownership  as  would  by  reasonable  diligence  apprise 
him  of  there  being  an  adverse  claim,  and  as  the  defendants  did 
not  take  the  possession,  but  they  came  into  it  by  the  voluntary 
act  of  plaintiff,  reposing,  as  we  must  suppose,  a  high  degree  of 
trust  and  confidence  in  their  fidelity,  and  just  regard  to  his 
rights,  we  must  hold  the  verdict  unwarranted  by  the  evidence; 
and  the  judgment  is  therefore  reversed  and  cause  remanded. 

Beversed  and  remanded.     

Possession  of  Tknakt  in  Common,  whxn  Advkbss  to  Co-tenants,  and 
WHEN  NOT:  See  Phillijm  v.  Oregg,  36  Am.  Deo.  158;  Hart  ▼.  Ortgg^  Id.  166; 
Waison  V.  Oregg,  Id.  176;  Oraffins  v.  ToUenham,  37  Id.  472;  Parker  v.  Pro- 
fiHelors,  Id.  121;  BoUon  v.  HanUlUm,  Id.  509;  Bobertion  v.  Robertaon^  38  Id 
148;  CMum  v.  Mamm,  43  Id.  292;  MertdUh  v.  AndrtM,  45  Id.  504;  Hamum 
V.  Jamu^  Id.  296;  J<me9  y.  Wtaihenbtt^  51  Id.  653;  Thompmn  v.  i/owMitfwy, 
52  Id.  176;  Matrcy  v.  SUmt,  54  Id.  736;  Young  t.  Adaau,  58  Id.  164;  Peek 
▼.  Carpsnier,  66  Id.  477;  Ootaom  v.  Dimaldmm^  68  Id.  723,  and  notes.  To 
the  point  that  the  poeaenion  of  one  co-heir  inures  prima  fade  to  the  benefit 
of  all;  that  he  cannot  avaU  himself  of  the  statute  of  limitations  as  against  his 
oo-heira,  nnleas  his  possession  is  openly  adyerse,  and  that  mere  aets  of  owner- 
ship are  not  snffioient,  the  principal  case  is  cited  in  QUhejf  y.  Ptder,  22  Tex. 
16a 


WhEELEB  v.    HOLIilB. 

(19  Tbxas,  622.] 

Omasiov  or  Scatbmxnt  of  Facts  on  Appeal  op  Important  Document. 
laaTing  it  uncertain  what  the  eyidenoe  was  below,  wiU  not  preclude  a 
reyision  of  the  judgment,  where  the  opinion  of  the  appellate  court  pro- 
ceeds on  grounds  which  render  the  missing  eyidence  immateriaL 

SOOOBSSION    TO    PsBSONALTT  IS  GOVESNED    BT    LaW    OF    DOMICILE  of  tbo 

owner  at  the  time  of  his  death. 


Digitized  by  VjOOQIC 


864  Wheeler  v.  Hollis.  [Texas^ 

GuABBiAir  MAT  Chavoi  Wasd's  Domioilb  by  ABsooimnro  to  Dkfracd 
Cbsditobs,  leaving  hit  guardianship  nnaettled,  he  being  the  step-father 
of  the  ward,  and  the  ward  being  a  member  of  his  family,  if  there  is  no 
fraud  as  against  the  ward. 

Appeal  from  a  judgment  for  the  plaintiff  in  an  action  to  re- 
coTor  certain  elayes.  It  appeared  that  the  slaves  Were  formerly 
the  property  of  one  Elizabeth  Hamilton^  who  died  intestate, 
under  age,  and  unmarried,  in  Arkansas.  She  formerly  resided 
in  Mississippi,  with  her  mother  and  her  step-father,  one  Watson, 
who  was  her  guardian.  Watson  removed  with  his  family,  in- 
cluding his  ward,  from  Mississippi  to  Texas.  There  was  evi- 
dence tending  to  show  that  he  left  Mississippi  to  avoid  paying 
)iis  debts.  It  seems,  also,  to  have  been  proved  that  he  left  hi& 
guardianship  accounts  unsettled.  A  record  of  the  probate  court 
of  the  proper  county,  being  his  inventory  as  guardian,  was  in- 
troduced in  evidence  below,  but  was  omitted  from  the  statement 
on  appeal.  A  few  years  after  settling  in  Texas,  Watson  removed 
to  Arkansas  to  escape  the  payment  of  his  debts.  His  watd 
died  there,  and  his  wife,  the  mother  of  his  ward,  died  a  few 
years  afterwards,  either  in  Texas  or  Arkansas.  Watson  returned 
to  Texas,  and  sold  the  slaves  in  question  to  the  defendant 
The  plaintiff  claimed  them  as  guardian  of  the  half-brother  and 
sisters  of  Elizabeth,  the  children  of  Watson.  The  question  was,^ 
whether  the  laws  of  Mississippi  or  those  of  Arkansas  should 
govern  the  succession  of  the  property  in  question.  If  the 
former  governed,  the  plaintiff  must  recover;  if  the  latter,  the 
defendant  must  recover.  The  case  turned  upon  the  question 
whether  the  guardian  could  effect  a  change  of  domicile  of  the 
ward  by  leaving  Mississippi  as  he  did.  The  charge  of  the  court 
was  in  favor  of  the  plaintiff.  The  purport  of  it  is  sufSciently 
stated  in  the  opinion.  The  plaintiff  having  recovered  judgment^ 
the  defendant  appealed. 

0.  M.  JRoberts,  for  the  appellant. 

Henderson  and  Jones,  for  the  appellee. 

By  Court,  Whexlxb,  J.  It  is  objected,  on  behalf  of  the  ap- 
pellee, that  the  appellant  is  not  entitled  to  a  revision  of  the 
judgment  on  the  merits,  because  the  statement  of  facts  is  imper- 
fect. It  however  appears  by  the  statement  of  facts  what  the 
missing  document  was;  and  in  the  view  we  entertain  of  the 
main  question  in  the  case,  nothing  which  it  could  contain — being 
but  an  inventory  rendered  to  the  court  in  Mississippi  by  the 
defendant's  vendor  as  guardian — could  possibly  have  any  influ- 
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ence  upon  the  decision  of  the  case.  If  it  were  uncertain  wbat 
the  evidence  was,  and  we  could  not  certainly  know  that  its  pres- 
ence in  the  statement  of  facts  would  not  afifect  our  opinion  of 
the  case,  the  objection  would  be  entitled  to  weight.  But  as  our 
opinion  proceeds  on  grounds  which  render  the  evidence  imma- 
terial, giving  the  appellee  the  benefit  of  everything  it  can  be 
supposed  to  contain,  we  do  not  think  its  loss  should  deprive  the 
api>ellant  of  the  right  to  have  the  judgment  revised. 

The  main  question  in  the  case  is,  whether  the  removal  of 
Watson  and  wife,  with  his  ward,  Elizabeth  Hamilton,  from 
Mississippi  to  Texas,  and  hence  to  Arkansas,  effected  a  change  of 
the  domicile  of  the  vrard;  for  it  is  not  questioned,  and  is  undeni- 
able, that  the  law  of  her  domicile  at  the  time  of  her  death  must 
regulate  the  succession  to  her  personal  property.  Judge  Story, 
in  his  Conflict  of  Laws,  has  examined  the  authorities  on  the 
question  whether  a  guardian  has  the  power  to  change  the  domi- 
cile of  his  ward  from  one  country  to  another,  so  as  to  change  the 
iiile  of  succession  to  his  personal  property  in  case  of  his  death, 
at  some  length;  and  from  his  citations,  it  appears  that,  while 
there  is  a  difference  of  opinion  among  foreign  jurists,  the  weight 
of  authority  is  in  favor  of  the  power,  if  the  change  was  without 
fraud.  There  certainly  is  a  great  weight  of  authority  in  favor  of 
such  a  power  in  the  parent;  though  some  foreign  jurists  take  a 
distinctiou  between  the  case  of  a  change  of  domicile  by  a  parent 
and  by  a  guardian,  and  while  they  admit  the  right  in  the  former, 
deny  it  to  the  latter:  Story's  Oonfl.  L.»  sees.  505-507,  and  notes. 
"  The  same  question,''  says  Judge  Story,  "  has  occurred  in  Eng- 
land; and  it  was  on  that  occasion  held  that  a  guardian  may 
change  the  domicile  of  his  ward  so  as  to  affect  the  right  of  suc- 
cession, if  it  is  done  bona  fide  and  without  fraud:"  Id.,  sec.  506. 
The  case  referred  to  is  Poiinger  v.  Wighiman^  3  Meriv.  67,  decided 
by  Sir  William  Grant.  The  case  was  one  of  the  first  impression, 
it  seems,  at  that  time,  in  England.  It  was  argued  with  great 
learning  by  Sir  Samuel  BomiUy  and  Mr.  Swanston  in  favor  of 
the  power  of  the  guardian,  who  was  the  mother,  a  widow,  act 
ing  sui  juris  and  for  her  children;  and  her  power  of  effecting  a 
change  of  domicile  was  sustained.  From  the  opinion  of  the  master 
of  the  rolls,  however,  it  may  be  plainly  inferred  that  if  it  had  ap- 
(>eared  that  it  was  with  a  fraudulent  view  to  the  succession  of  her 
children  and  wards  that  the  guardian  had  changed  her  abode,  the 
decision  in  that  case  would  have  been  different.  (See  this  case 
referred  to  by  Lord  Campbell  in  the  house  of  lords  in  Johnstone 
T.  BeaUie,  10  CI.  &  Fin.  188;  and  see  the  opinion  of  Lord  Cotten* 
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ham,  to  the  effect  that  an  infant  may  be  taken  out  of  the  limits 
of  the  jurisdiction  by  permission  of  the  court  of  chancery:  Id. 
lOG,  same  case.)  Judge  Stoiy  says  the  doctrine  of  the  case  of 
Potinger  v.  Wigfdman,  3  MeriT.  67,  has  been  recognized  as  the 
true  doctrine  in  America.  Nevertheless,  he  questions  the  power 
of  the  guardian:  Story's  Oonfl.  L.,  sec.  506,  and  notes. 

It  is  to  be  regretted  that  the  question  is  left  by  the  authorities 
in  so  much  doubt  and  uncertainty.  The  opinions  of  American 
courts,  as  far  as  we  have  seen,  appear  to  favor  the  power  of  the 
guardian,  though  the  cases  are  not  precisely  in  point  to  the  pres- 
ent: Holyoke  v.  Haskins,  5  Pick.  20  [16  Am.  Dec.  872];  CuUs  v. 
Hashins,  9  Mass.  543;  OuierT.  0* Daniel,  1  Binn.  849,  in  note;  Up- 
ton V.  Northbridge,  15  Mass.  239.  We  will  conclude  our  exami- 
nation of  authorities  by  reference  to  the  opinion  of  Chief  Justice 
Gibson  in  School  Directors^.  James,  2  Watts  &  S.  568  [37  Am.  Dec. 
525].  He  considers  the  civilians  equally  divided  upon  the  ques- 
tion whether  a  guardian  or  tutor  stands  in  the  place  of  a  parent, 
and  has  the  same  power  as  a  father  or  mother,  sui  juris,  to  change 
the  domicile  of  a  child;  and  concludes  that  the  English  and 
American  authorities  support  the  affirmative,  and  would  be  amply 
sufficient  to  turn  the  scale  of  authority,  ''were  it  not  for  the 
powerful  doubt  thrown  in  on  the  other  side  by  Mr.  Justice 
Story."  He  thinks  there  are  grounds  for  this  doubt,  and  rea- 
sons thus:  "No  infant  who  has  a  parent  «tti  juris  can  in  the 
nature  of  things  have  a  separate  domicile.  This  springs  from 
the  status  of  marriage,  which  gives  rise  to  the  institutions  of 
families,  the  foundation  of  all  the  domestic  happiness  and  virtue 
in  the  world.  The  nurture  and  education  of  the  offspring  make 
it  indispenable  that  they  be  brought  up  in  the  bosom  and  as 
a  part  of  their  parents'  family;  without  which  the  father  could 
not  perform  the  duties  he  owes  them,  or  receive  from  them 
the  service  that  belongs  to  him.  In  every  community,  there- 
fore, they  are  an  integral  part  of  the  domestic  economy;  and 
the  family  continues  for  a  time  to  have  a  local  habitation  and  a 
name  after  its  surviving  parent's  death.  The  parent's  domicile, 
therefore,  is  consequently  and  unavoidably  the  domicile  of  the 
child.  But  a  ward  is  not  naturally  or  necessarily  a  part  of  his 
guardian's  family;  and  though  the  guardian  may  appoint  the 
place  of  the  ward's  residence,  it  may  be  and  usually  is  a  place 
distinct  from  his  own.  When  an  infant  has  no  parent,  the  law 
remits  him  to  his  domicile  of  origin,  or  to  the  last  domicile  of  hia 
surviving  parent;  and  why  should  this  natural  and  wholesome 
relation  be  disturbed  by  the  coming  in  of  a  guardian,  when  a 
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change  of  tlie  infant's  domicile  is  not  necessaiy  to  {he  accom- 
plishment of  any  one  purpose  of  the  guardianship?"  But  waiv- 
ing the  decision  of  the  question,  and  granting  the  guardian  may, 
for  some  purposes,  change  the  ward's  domicile,  the  judge  says^ 
applying  the  law  to  the  case  then  before  the  court:  '*  Yet  if  he 
may  not  exercise  the  power  purposely  to  disappoint  those  who 
would  take  the  property  by  a  particular  rule  of  succession  (and 
nearly  all  agree  that  even  a  parent  cannot),  how  can  he  be 
allowed  to  exercise  it  so  as  obviously  and  unavoidably  to  injure 
the  ward  himself?"  And  it  was  on  the  ground  here  suggested 
that  the  decision  turned. 

Where  an  infant  has  no  parent — the  case  supposed  by  the 
judge — ^there  may  be  much  force  in  the  reasoning;  and  there 
certainly  is  great  justice  in  the  sentiment  and  force  in  the  argu- 
ment in  support  of  the  authority  of  the  parent.  But  may  not 
the  same  reasoning  be  applied,  and  with  equal  propriety  and 
force,  to  support  the  right  of  the  surviving  mother  who  has 
married  the  second  time,  espedaUy  where  the  nurture  and  edu- 
cation of  a  daughter  is  concerned?  Should  her  marrying  again 
deprive  her  of  the  right  to  have  the  custody,  care,  and  super- 
vision of  the  education  of  her  infant  children,  or  them  of  ma- 
ternal sustenance  and  protection  ?  Is  it  the  less  indispensable 
(in  the  veiy  appropriate  language  of  the  learned  judge)  that 
the  infant  children,  daughters  especially,  be  brought  up  in  the 
bosom  and  as  part  of  the  family  of  which  the  mother  is  one 
of  the  united  bead,  without  which  she  could  not  perform  the 
duty  she  owes  them,  or  receive  from  them  the  homage  to  which 
she  is  entitled?  Maternal  care  and  instruction  are  not  the 
less  her  duty  and  their  right  in  consequence  of  her  second 
marriage,  lliey  are  no  less  a  part  of  the  domestic  economy, 
and  equaUy  entitled  to  membership  in  her  family.  There  can 
be  no  reason  why  her  domicile,  the  domicile  of  her  choice, 
should  not  be  theirs,  if  she  and  her  husband  unite  in  making  it 
such.  When  an  infant  has  no  parent,  the  law,  it  is  true,  remits 
him  to  his  domicile  of  origin,  or  to  the  last  domicile  of  his  parent. 
But  when  he  has  a  surviving  mother,  it  is  difficult  to  perceive 
the  justice  or  propriety  there  would  be  in  not  permitting  her  to 
make  her  domicile  that  of  her  children.  It  may  be  different  to 
some  extent  in  European  society,  but  in  the  society  of  this 
country,  the  habits  and  sentiments  of  our  people,  our  ideas  of 
domestic  economy,  would  be  opposed  to  denying  the  mother, 
upon  her  second  marriage,  the  custody  of  her  infant  children. 
In  older  communities,  it  maj  not  be  unusual  for  children  who 
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have  parents  to  have  others  appointed  their  guardians;  and  then 
it  may  be  truly  said  that  the  ward  is  not  naturally  or  necessarily 
a  part  of  the  guardian's  family;  and  so  it  may  be  said  where  the 
ward  has  no  parent.  But  in  this  country,  it  cannot  be  said,  I 
apprehend,  in  general,  where  the  ward  has  a  mother  whose  hus- 
band is  the  guardian  of  her  child.  There  may  be  cogent  reasons 
why,  for  the  benefit  of  her  ward,  the  mother  may  wish  to  change 
her  abode  and  that  of  her  ward.  Immigration  here  from  our 
older  sister  states  is  the  natural  order  of  things;  and  mothers, 
who  have  married  a  second  time  may  have  as  good  reasons 
for  changing  the  domicile  of  their  children  for  their  mutual 
advantage  as  others.  If  they,  or  their  husbands,  are  the  guar- 
dians of  their  children,  it  is  difficult  to  assign  any  reason  in 
support  of  the  right  of  parents  to  change  the  domicile  of  their 
children  which  would  not  apply  to  them,  where  for  the  mutual 
advantage  of  both  parties  they  desired  the  change.  It  is  ad- 
mitted that  a  widow,  sui  juris,  may  change  the  domicile  of  hei 
children,  she  being  their  guardian.  If  she  should  marry  after 
making  the  change  of  domicile,  the  law  would  not  remit  the 
children  to  her  former  domicile.  Then  why  should  their  domi- 
cile be  unalterably  fixed  by  the  fact  of  her  marriage,  when  she 
may  many  with  a  view  to  the  same  change  of  her  place  of 
abode  which  she  would  have  effected  had  she  remained  a  widow? 
There  may  be  more  reason  to  deny  the  right  of  a  guardian  to 
change  the  domicile  of  his  ward  in  governments  which  deny 
the  right  and  power  of  expatriation,  and  the  obligation  of  alle- 
giance is  held  to  be  perpetual,  than  in  this  country,  where  the 
right  of  expatriation  is  admitted.  There  doubtless  is  good  rea- 
son and  sound  policy  in  requiring  that  the  change  be  made 
bona  fide  and  without  fraud;  and  holding  the  change  ineffectual, 
where  the  guardian  should  change  the  domicile  of  a  child  who 
was  sick,  with  no  other  apparent  object  than  that  of  removing 
him  from  a  place  in  which,  according  to  the  law  of  succession, 
the  guardian  would  not  succeed  to  the  child's  estate,  to  another 
place  which  admitted  the  guardian  to  such  succession.  Such  a 
removal  may  be  justly  deemed  a  fraud  upon  those  who  would 
have  succeeded,  if  no  removal  had  taken  place.  So  if  the  re- 
moval be  purposely  to  the  detriment  of  the  interest  of  the  ward, 
or  to  enable  the  guardian  to  incumber  or  convert  to  his  own 
use  tho  property  of  his  ward,  it  may  be  deemed  fraudulent  as 
to  the  ward  himself,  and  may  justly  be  held  not  to  effect  a 
change  of  his  domicile.  And  to  this  effect,  the  case  of  the 
School  DtrecU^-s  v.  James,  2  Watts  &  S.  672  [37  Am.  Dec.  625], 
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in  which  the  opinion  of  Chief  Justice  Gibson  (from  which  I 
have  quoted  at  so  much  length)  was  delivered,  is  a  strong  au- 
thority. The  court  maintain  decidedly  that  whatever  may  be 
the  power  of  the  guardian  over  the  person  and  propcrfy  of  the 
ward,  he  cannot  exercise  it  so  as  to  injure  the  ward  himself. 
The  very  end  and  purpose  of  his  office  is  protection,  and  there 
is  no  imaginable  case,  the  court  say,  in  which  the  law  makes  it 
an  instrument  of  injury  by  implication.  Where  the  guardian 
acts  fairly  and  within  the  scope  of  his  authority,  the  ward  must 
bear  the  consequences,  because  he  mtist  bear  those  risks  that 
are  incident  to  the  management  of  his  afDEurs;  but  that  is  a  di£fer- 
ent  thing  from  burdening  him  with  a  loss  as  a  legal  consequence 
of  the  relation.  And  accordingly  it  was  held,  in  a  suit  free  from 
fraud,  that  the  guardian  could  not  change  the  domicile,  so  as 
to  subject  the  property  of  the  ward  to  liability  for  taxation  in 
the  domicile  of  the  guardian.  If  the  law  will  not  permit  the 
office  of  guardian  to  become  the  instrument  of  injury  by  any 
possible  legal  consequence  or  implication,  much  less  will  it  by 
the  intentionally  wrongful,  fraudulent,  or  unauthorized  act  of 
the  guardian.  He  can  acquire  no  right  by  such  fraudulent  or 
unauthorized  act. 

But  the  charge  of  the  court  made  the  removal  of  the  guardian 
from  the  state  of  Mississippi  to  avoid  the  payment  of  his  own 
debts,  coupled  with  the  fact  of  his  failure  to  settle  his  guardian- 
ship with  the  probate  court  before  his  removal,  such  a  fraud, 
per  86^  as  to  prevent  a  change  of  the  domicile  of  his  ward.  And 
the  effect  of  this  charge  cannot  be  said  to  have  been  effaced  by 
the  instruction  given  at  the  instance  of  the  defendant,  with  the 
subjoined  qualification.  The  jury  were  still  left  at  liberty  to 
find  that  there  was  no  change  of  domicile  in  contemplation  of 
law,  if  the  guardian  left  Mississippi  to  avoid  the  payment  of  his 
debts,  and  without  settling  with  tiie  probate  court;  or  if  there 
were  "other  facts  going  to  show  a  wrongful  intent,"  without 
being  informed  in  what  the  wrongful  intent  must  consist,  other- 
wise than  as  they  might  deduce  it  from  the  preceding  portions 
of  the  charge,  which,  taken  altogether,  was  not  quite  consistent. 
The  jury  would  very  naturally  infer  from  the  charge  that  if  the 
guardian  had  acted  in  fraud  of  his  own  creditors,  in  effecting  a 
change  of  domicile,  they  might  find  that  the  domicile  of  the 
ward  was  not  changed  by  the  removal,  although  the  conduct  of 
the  guardian  may  not  have  been  fraudulent  as  to  those  entitled 
to  succeed  to  the  property  of  the  ward  in  case  of  her  death,  or 
fri&adulent  or  injurious  in  relation  to  the  ward  herself.    As 
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there  was  evidence  from  which  the  inference  might  be  yery 
readily  drawn  that  the  gnardian  had  acted  fraudulently  as  to  hia 
creditors,  the  charge  of  the  court  in  this  respect  was  calculated 
to  mislead.  Its  tendency  as  a  whole,  we  think,  was  to  mislead 
upon  this  point;  and  for  that  reason  it  must  be  held  to  be  erro- 
neous. The  failure  to  account,  as  gnardian,  to  the  court  in 
Mississippi,  was  a  circumstance  which  might  be  looked  to  in 
connection  with  others  to  ascertain  the  purpose  of  the  guardian; 
BO  might  his  after  management  and  de&Ling  with  the  property  of 
his  ward;  but  his  failure  to  give  an  account  in  Mississippi  of  his 
guardianship  cannot  be  deemed  conclusiye  evidence  of  a  change 
of  domicile  purposely  to  defraud  those  entitled  to  the  succes- 
sion, or  that  in  its  consequences  it  was  intentionally  or  neces- 
sarily injurious  to  the  ward  herself.  Although  it  may  be  true 
that  the  gnardian  left  Mississippi  to  avoid  the  payment  of  his 
debts,  that  could  not  be  otherwise  material  than  as  showing 
that  the  primary  object  he  had  in  view  was  not  the  benefit  of  his 
ward.  It  does  not  follow  that  there  VTas  an  intention  to  defraud 
her,  or  those  who  might  succeed  to  her  rights  of  property,  or 
that  the  removal  was  injurious  to  her.  That  fact,  and  the  cir- 
cumstance of  the  failure  of  the  guardian  to  account,  were  not 
sufficient,  in  themselves,  to  prevent  a  change  of  the  ward's  dom- 
icile; yet  the  charge  of  the  court  was  calculated  to  induce  that 
belief  on  the  part  of  the  jury;  and  as  it  may  have  been  the  cause 
of  their  verdict,  the  judgment  must  be  reversed  and  the  cause 
remanded. 
Beversed  and  remanded. 

BoBSBTS,  J.,  did  not  sit  in  this  case. 

Svoomsaov  to  Pbbsonaltt  is  Oovxbnkd  by  Law  of  Bbcbdbnt'b  Domi- 
OILX  AT  Dbath:  MeCoUom  v.  8mUh^  33  Am.  Deo.  147;  CfratiUon  t.  Rkharda'9 
ExW,  Id.  563;  ChodaU  v.  MamhaU,  35  Id.  472;  Vroom  v.  Van  Home,  42  Id. 
94:  Lawrence  v.  KUtndge^  56  Id.  385;  Hainton  v.  Hairtkm,  61  Id.  530,  and 
notes  thereta 

Guabdian's  Oovtbol  ovxb  Domicilb  of  Wabd:  See  School  Dirtetort  v. 
Jamea,  37  Am.  Deo.  525;  ffiettand  ▼.  Kun$,  46  Id.  481;  ChrimmeU  ▼.  WUher- 
ington,  63  Id.  66,  and  notes.  The  principal  case  is  cited  upon  the  point  as  to 
changing  the  domicile  of  a  minor  to  change  the  law  of  snooeesion  as  to  his 
property,  in  Trammdly.  Trammea,  20  Tex.  417. 
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SHiYAN  t;.  Coffee. 

[20  Teiam,  4.] 

foBiOKD  EzBOunov  IS  Void,  and  No  Titlb  can  bb  Aoquibbd  uudbb  It  by 
an  innooent  pnrohaser  without  notice. 

bmrBUonoK  Whioh  Pbbglubes  Jubt  vbom  Inquibino  jsto  Fact  of 
FoBOBD  ExBOunoM  IS  Ebbokbous.  Proof  that  defendant  bad  knowl- 
edge of  or  was  concerned  in  the  commission  of  the  forgery  makes  no 
diffBrenoe.  A  forged  exeoation  is  absolutely  Told^  and  not  merely  void- 
able. 

Tbb  facts  are  stated  in  the  opinion. 

Chandler  and  Turner^  for  the  appellant. 

8,  Ford,  for  the  appellee. 

By  Court,  Hemphill,  0.  J.  This  was  a  suit  to  recover  town 
lots,  which  the  defendant.  Coffee,  claimed  under  a  sheriff's  sale 
upon  an  execution  issued  on  a  judgment  rendered  by  a  justice 
of  the  peace. 

The  case  was  before  this  court  at  a  previous  term,  8u6  nom. 
Coffee  V.  Silvan,  15  Tex.  354,  and  having  been  remanded,  the 
paintiff  by  amendment  charged  that  the  execution  was  a  forgery. 

He  attempted  to  support  this  by  evidence,  and  asked  an  in- 
struction to  the  effect  that  if  the  jury  from  the  evidence  believed 
the  execution  to  be  a  forgery,  and  not  issued  by  the  jtistice  or 
his  authority,  they  should  find  for  the  plaintiff.  This  was  given 
with  the  qualification,  **  that  if  defendant  was  concerned  in  the 
perpetration  of  such  forgery,  or  had  notice  of  the  same  when  he 
purchased." 

This  is  believed  to  be  erroneous.  The  question  was  not  of 
an  irr^pilarify  which  would  make  the  execution  voidable,  but 
which  would  not  affect  a  purchaser  unless  it  had  taken  place  with 
his  knowledge  or  participation;  but  was  in  relation  to  a  fact 
which  would  make  the  execution  absolutely  void. 

If  the  execution  were  forged,  it  was  void,  and  no  title  could  be 
acquired  under  it  by  the  purchaser. 

The  evidence  was  conflicting,  or  threw  some  degree  of  doubt 
over  the  point  at  issue,  though  very  possibly  the  jury  would 
without  the  instruction  have  found  for  the  defendant,  believing, 
as  they  might  have  done  from  the  evidence,  that  the  execution 
was  not  forged. 

But  the  instruction  had  the  effect  of  precluding  the  jury  from 
inquiring  into  the  fact  of  forgery,  unless  it  were  also  proved 
that  the  defendant  had  knowledge  of  or  was  concerned  in  the 
commission  of  the  forgery. 
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This  was  an  error  of  such  character  as  io  require  the  reversal 
of  the  judgment,  and  it  is  accordingly  reyersed  and  the  cause 
remanded. 

Reversed  and  remanded.     * 

Salb  of  Land  uvder  Void  Exxoution  is  Von>:  Walker  v.  AfarshcUl^  4fi 
Am.  Deo.  502.  Bat  an  irregular  exeontion  is  not  void,  but  voidable  only: 
Sydnor  v.  Eoberts^  65  Id.  84,  and  note  theruto  95.  And  a  porchaeer  at  sale  under 
a  voidable  execution  wiU  be  protected:  AfUehdl  v.  .^kmm,  37  Id,  169;  Ingram 
T.  Pelk^  47  Id.  591.  A  sale  under  execution  which  is  voidable  only,  but  not 
void,  is  valid,  even  when  made  to  a  purchaser  with  notice  of  the  f^t,  where 
ih«e  ii  no  fraud:  Mace  v.  DuUon,  52  Id.  510. 


ShEPHEBD  v.   GASSmAT. 

[90  Texas,  aA.] 
Old  DomoiiJi  OAraor  bb  FoRmraD  without  oondnaiva  proof  tiiat  a  new 

one  has  been  acquired. 
Iv  Old  Hombstxad  can  bb  Lost  without  proof  that  a  new  one  has  been 

gained,  the  circumstances  to  show  abandonment  must  be  most  dear  and 

decisive. 
HoMBSTBAD  CANNOT  BB  LosT  BT  Mbbb  Absbnob  of  the  party  or  family  io. 

tended  to  be  benefited. 

RiOHT  TO    HOMBSTBAD    £XBMPTI0N  CANNOT  BB    RbOABDBD  AS    FOBFBITED, 

except  by  clear  intention  of  total  abandonm'ent. 

Intbntion  TO  Abandon  Hombstead  mat  bb  Changed  any  time  before  a 
new  one  is  acquired;  and  however  such  change  is  made  known,  it  will  be 
effectual  to  protect  homestead  rights. 

Continuous  Abandonment  of  Homestead,  up  to  the  time  that  some  oppos- 
ing right  has,  by  sale,  become  vested  in  oUier  parties,  must  be  shown  in 
order  that  it  may  be  declared  forfeited. 

Suit  to  recover  a  bouse  and  lot,  alleged  io  be  a  homestead. 
The  opinion  states  the  facts. 

C.  C.  and  A.  D.  McOinnis,  for  the  appellant. 

Campbell  and  Smithy  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  The  object  of  the  present  suit  is 
to  recover  a  lot  of  land  in  the  town  of  Bastrop,  claimed  by  the 
plaintiff,  Margaret  Cassiday,  as  her  homestead,  and  damages  for 
its  detention.  The  defendant,  James  W.  Shepherd,  claims  that 
the  plaintiff  had  abandoned  her  homestead,  and  that  he  pur* 
chased  the  lot  at  sheriff's  sale. 

The  plaintiff  left  Bastrop  on  or  about  April,  1856,  and  the  lot 
was  sold  in  October  of  the  same  year,  the  plaintiff  in  the  mean 
time  living  with  her  children  in  Austin,  where  she  has  ever 
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sinoe  continaed  to  live,  but  has  acquired  no  homestead.  There 
was  proof  of  declarations  of  her  intentions  as  to  retaining  or 
abandoning  her  homestead.  The  judgment  was  for  the  plain- 
tiff, and  the  defendant  appealed. 

The  question  of  abandonment  of  homestead,  or  by  what  acta 
and  circumstances  a  person  who  has  a  homestead  forfeits  his 
right  to  the  exemption  before  or  without  acquiring  a  new  home- 
stead, presents  great  difiScultj  in  its  adjudication.  The  rules  in 
relation  to  domicile,  the  abandonment  of  the  old  and  the  acqui- 
sition of  a  new  domicile,  are  not  (if  it  be  admitted  that  mere 
abandonment  will  forfeit  the  homestead  right)  altogether  ap- 
plicable. For  it  is  a  maxim  that  eyery  man  must  have  a  domi- 
cile somewhere,  and  also  that  he  can  have  but  one;  that  his 
existing  domicile  continues  until  he  can  acquire  another;  and 
that  bj  acquiring  a  new  domicile  he  relinquishes  his  former  one.. 
The  more  correct  principle,  sajs  Judge  Story,  is  that  the  origi-^ 
nal  domicOe  is  not  gone  until  a  new  one  is  actually  acquired 
facto  et  animo:  Story's  Confl.  L.,  sec.  47;  Jennison  t.  Sapgood, 
10  Pick.  77;  Thomdyke  t.  Ciiy  of  Boston,  1  Met  242;  Sears  y. 
City  of  Boston,  Id.  250. 

If  we  admit  that  an  old  homestead  may,  in  opposition  to  this 
rule  with  regard  to  the  chayfge  of  domicile,  be  abandoned  before 
the  acquisition  of  a  new  one,  it  can  only  be  on  the  most  clear 
and  conclusive  facts  of  abandonment  of  the  homestead  with  an 
intention  not  to  return.  An  old  domicile  cannot  be  forfeited 
.  without  conclusive  proof  that  a  new  one  has  been  acquired.  If 
an  old  homestead  can  be  lost  without  proof  that  a  new  one  has 
been  gained,  certainly  the  circumstances  to  show  abandonment 
must  be  most  clear  and  decisive. 

We  do  not  intend  to  assert  the  proposition  that  the  old  home- 
stead remains  until  a  new  one  is  gained.  This  would,  perhaps, 
too  much  embarrass  and  obscure  the  condition  and  rights  of  prop- 
erty to  receive  judicial  sanction,  there  being  no  law  or  statute  to 
that  effect.  But  while  this  is  admitted,  we  must  remember  the 
wise  and  beneficent  purposes  of  the  homestead  exemption :  that 
it  was  intended  to  secure  the  peace,  repose,  independence,  and 
subsistence  of  citizens  and  families;  that  it  was  placed  beyond  the 
reach  of  creditors,  an  asylum  upon  which  they  might  gaze,  but 
which  they  could  neither  enter  nor  disturb;  a  right  so  strongly 
secured,  founded  upon  such  high  public  policy,  cannot  be  lost 
by  the  mere  absence  of  the  party  or  family  intended  to  be  bene- 
fited. The  homestead  is  not  to  be  regarded  as  a  species  of 
prison  bounds,  which  the  owner  cannot  pass  over  without  pains 
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and  penalties.  His  necessities  or  circumstances  may  frequently 
require  him  to  leave  his  homestead  for  a  greater  or  less  period 
of  time.  He  may  leave  on  visits  of  business  or  pleasure;  for 
the  education  of  his  children;  or  to  acquire  in  some  more  favor- 
able location  means  to  improve  his  homestead;  or  for  the  sub> 
sistence  of  his  family;  or  he  may  intend  to  abandon,  provided 
he  can  sell.  But  let  Bim  leave  for  what  purpose  he  may,  or  be 
his  intentions  what  they  may,  provided  they  are  not  those  of 
total  relinqtiishment  or  abandonment,  his  right  to  the  exemp- 
tion cannot  be  regarded  as  forfeited.  And  if  he  did  intend  on 
leaving  to  abandon,  this  may  be  changed  by  him  up  to  the  time 
that  he  acquires  a  new  homestead.  He  may  show  this  change 
by  the  resumption  of  his  residence,  or  it  may  be  made  known 
in  other  modes;  and  however  it  may  be  made  known  or  ascer- 
tained, it  vrill  be  effectual  to  protect  his  right;  for  if  the  place 
be  in  fact  his  homestead,  it  cannot  be  exposed  to  forced  sale. 
Frauds  will  not  be  permitted;  but  the  right  to  the  homestead 
cannot  be  forfeited  unless  by  a  pariy's  showing  a  continuous 
abandonment  up  to  the  time  that  some  opposing  right  by  sale 
has  vested  legally  in  other  parties. 

The  law  of  the  case  was  fully  expounded  to  the  juiy.  There 
was  no  error  in  the  charge,  at  least  none  of  which  the  appellant 
could  complain.  We  are  satisfied  with  the  fijiding  of  the  jury. 
They  were  acquainted  vnth  the  parties,  and  were  the  judges  of 
the  weight  to  be  given  to  the  petulant  observations  of  this  old 
lady,  made,  some  of  them  at  least,  when  she  v^as  in  very  bad 
humor.  They  found,  and  we  think  properly,  that  she  had  not 
abandoned  her  homestead,  and  the  judgment  is  affirmed* 

Judgment  affirmed.  

Old  DomoiLB  is  Rrainkd  unto.  New  One  is  Aoquibbd:  EhiffgM  v. 
Barley,  59  Am.  Deo.  107,  and  note  113,  and  oasee  there  ooUected;  Lowrjf  ▼• 
Bradley,  39  Id.  142,  and  note. 

Abandonment  of  Homestead:  See  Ihnnklin  t.  Cqfee,  ante,  p.  292;  SiewaH 
y.  i/acl«y,  67  Am.  Deo.  609;  Taylor  y.  Baulware,  Id.  H^;  WaUenY,  PeopU, 
65  Id.  730;  and  note  to  Taylor  v.  Hargoutt  60  Id.  610,  where  the  anbject  it 
discnaeed  at  length. 

The  PBiNdPAL  OASE  IS  CITED  in  HanMin  v.  Wameckt^  31  Tex.  94,  to  the 
point  that  mere  absence  from  a  homestead  without  acqniring  a  new  one  will 
not  oonstitote  an  abandonment  bo  as  to  give  a  ooort  jurisdiction  to  order  the 
forced  sale  of  it.  In  MeMiUan  v.  Warner,  38  Id.  413,  to  the  point  that  a 
homestead  may  be  abandoned  withoat  the  acquisition  of  a  new  one;  and  in 
WocHfolh  y.  RicheU,  41  Id.  362,  to  the  point  that  intention  to  abandon  a  1 
stead  may  be  changed  up  to  the  time  a  new  one  is  acquired. 
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HOFEINB    V.   XJPSHDB. 

[90  Tbzas,  89.] 
VOLUHTABT  SUBSO&IPTION    TO  DOKATX  CaSH    OB  PbOPIBTI  TO  VlSTRT  OV 

Ckuboh  u»  trofltees  of  the  temporal  afiDun  of  the  ohoroh  for  the  ereotioii 
of  a  choroh  building,  and  delivered  to  one  of  said  Tettry,  ripena  into  an 
enforoeable  oontraot  aa  soon  aa  the  trnateea  are  permitted  to  inonr  l^gal 
liabilitiea  and  expense  upon  the  faith  of  it. 
A2fT  Chosk  IK  AoTiOK  MAT  BB  AasiONSD  DT  TwLAB,  and  toit  brought 
thereon  by  an  eqnitable  holder. 

SUBSORIFTION  FOB    PUBPOSB  OF  EbBCTINO    ChUBGH  BuILDINO   MAT  BB  As- 

8IONBD  by  the  Testry  in  payment  therefor;  and  the  contractor  who  under- 
takes to  bnild  the  ohoroh,  and  to  whom  the  snbsoription  has  been 
assigned,  may  sustain  an  action  therefor  in  his  own  name. 
OOVBT  Of  EqCTTT  has  PoWBB  to  BnVOBOB  SUBSCBIPTIOir  BOB  Cbabitablb 

PuBPOSBS  by  virtae  of  its  general  jurisdiotum,  indep«idflDt  of  a  statute. 
Tbb  facts  are  stated  in  the  opinion. 
B.  T.  Brownrigg,  for  the  appellant. 
Wesi,  for  the  api>ellee. 

By  Court,  Bobxbts,  J.  Appellant  recoTered  a  JadgmenI 
Against  appellee  for  fifty  dollars,  in  a  suit  before  a  jostioe  of  the 
peace.  It  was  carried  into  the  district  court  by  certiorari^  and 
the  cause,  hsTing  been  submitted  to  the  judge,  was  decided 
against  appellant.  From  this  decision  the  appeal  was  taken  to 
this  court,  and  the  question  now  is.  Did  the  court  decide  cor- 
rectly in  determining  that  the  facts  adduced  on  the  trial  did  not 
show  a  good  cause  of  action  in  plaintiff  below? 

The  statement  of  facts  shows  that  Upshur  signed  a  subscrip- 
tion, which  reads  as  follows: 

"Austin,  March  17, 1861. 

"  We,  the  undersigned,  agree  to  donate  the  cash  or  property 
set  opposite  our  names  for  the  purpose  of  erecting  a  Protestant 
Episcopal  church  in  the  city  of  Austin.    [Among  others] 
H.  L.  Upshur cash $60." 

It  is  contended  by  Upshur  that  Hopkins  cannot  make  this 
instrument  the  foundation  of  a  cause  of  action  against  him, 
because:  1.  It  is  wanting  in  proper  parties,  to  wit,  a  payee;  2.  It 
is  wanting  in  mutuality,  if  there  were  payees  to  it;  3.  It  is 
wanting  in  a  Talid  consideration. 

Standing  by  itself,  isolated  from  the  attendant  and  subsequent 
transactions  in  relation  to  it,  it  would  clearly  be  liable  to  these 
objections.  It  does  not  bear  upon  its  face  all  the  qualities  of  a 
good  cause  of  action,  as  does  a  promissory  note  in  ordinary  form: 
The  facts,  as  shown  in  the  record,  were  that  this  subscsriptioD 
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was  made  to  George  J.  Dm*bam  as  one  of  the  vestry  of  the  Episco- 
l)al  church  of  the  city  of  Austiii;  that  the  vestry  consists  of  per- 
sons who  have  charge  of  and  are  trustees  for  the  tempoiul  affiiira 
of  the  church ;  that  after  this  subscription  and  others  were  made, 
and  upon  the  faith  and  credit  of  them,  the  vestry  contracted 
with  Hopkins  and  one  Sidegast  to  build  the  church,  who  gave 
bond  for  the  performance  of  the  contract;  that  they,  the  con- 
tractors, in  consideration  of  this  and  other  like  subscriptions, 
undertook  the  contract,  and  did  build  the  church;  that  after  the 
contract  was  made,  and  before  suit  was  brought,  the  vestry 
transferred  the  subscriptions  over  to  the  contractors,  after  which 
Sidegast  transferred  all  his  interest  in  the  contract  to  Hopkins, 
who  completed  the  work  according  to  contract,  and  which  was 
satisfactorily  received  by  the  vestry. 

Do  these  circumstances,  in  connection  with  the  instrument, 
defeat  the  objections  above  referred  to,  and  justify  the  suit? 
We  think  so. 

First,  as  to  the  want  of  payees.  The  men  who  constitute  the 
"  vestry  "  were  originally  the  payees.  They  were  not  named  in 
the  instrument,  but  the  viritness  Durham  says  that  '*  it  was  made 
to  him  as  one  of  the  vestry  of  the  Episcopal  church."  They 
were  the  persons  intended  to  receive  the  donations  for  the  pur- 
poses set  forth,  and  it  was  delivered  to  one  of  them  for  all.  A 
consideration  is  as  essential  to  the  validity  of  a  contract  as 
proper  parties.  It  would  not  be  contended  that  a  consideration 
could  not  be  averred  and  proved,  although  it  was  neglected  to 
be  stated  in  the  face  of  the  contract.  Why  not  the  same  of  a 
payee,  if  one  really  existed,  though  omitted  by  inadvertence  or 
other  cause  ?  It  has  been  settled  that  a  bona  fide  holder  of  a 
bill  of  exchange,  in  which  a  blank  was  left  for  the  name  of  the 
payee,  may  insert  his  own  name,  and  bring  suit  on  it.  So  also 
may  a  suit  be  brought  on  a  note  or  bill  payable  **  to  bearer," 
without  the  name  of  any  person  appearing  in  it  as  payee:  Glost 
V.  Fields^  2  Tex.  232.  Such  bills,  though  defective  in  form, 
constituted  a  part  of  a  real  transaction,  which  was  allowed  to 
be  developed  by  adducing  that  which  does  not  appear  upon 
their  face. 

In  the  case  of  Dickson  v.  Montgomery,  1  Swan,  348,  the  tes- 
tator, in  making  an  endowment,  misnamed  the  college,  and 
also  the  party  intended  to  take  the  bequest,  and  by  proof  it  was 
shown  what  institution  of  learning  and  what  party  were  meant 
to  be  designated.  It  was  there  said  "  that  where  the  name  or 
description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable 
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doubt  as  to  the  person  who  was  intended  to  He  named  or  de- 
scribed, the  mistake  will  not  disappoint  the  bequest.  The  true 
intention  of  the  testator  may  be  ascertained,  and  the  error  cor- 
rected." If,  then,  an  error  in  the  instrument  may  be  corrected 
bj  proof  of  the  real  facts,  so  with  equal  propriety  it  may  be 
shown  who  the  parties  are  that  were  intended  in  this  transac- 
tion. 

The  leading  case  relied  on  in  opposition  to  this  yiew  is  the 
case  of  Phillips  Academy  t.  Davis,  11  Mass.  113  [6  Am.  Dec. 
162].  In  that,  a  subscription  was  signed  by  about  sixty  per- 
sons to  raise  means  to  build  an  academy;  and  afterwards,  by 
an  act  of  incorporation,  trustees  for  the  academy  were  created, 
who  brought  the  suit  against  Davis,  a  subscriber.  The  suit 
failed,  because  there  was  no  payee  in  existence  at  the  time  of 
the  subscription  who  could  take  or  sue,  and  there  was  no  privity 
of  contract  between  the  subscriber  and  trustees.  The  points  of 
difference  between  that  case  and  this  are,  first,  the  subscription 
in  that  was  made  in  favor  of  no  particular  persons,  nor  was  it 
delivered  to  any  person;  in  this,  it  was  delivered,  and  there 
were  persons  intended  to  receive  the  donation.  That  case  was 
an  action  of  assumpsU  founded  on  the  subscription  in  a  com- 
mon-law state,  where  the  plaintiff  must  show  a  l^gal  title  in 
himself  to  maintain  his  suit,  which  he  could  not  do.  This  case 
is  brought  in  a  court  exercising  full  equity  powers  to  act  upon 
the  subscription,  and  proof  of  surrounding  circumstances  show- 
ing fully  the  real  transaction;  and  where,  too,  the  doctrine  is 
fully  recognized  that  any  chose  in  action  may  be  assigned  and 
suit  brought  thereon  by  an  equitable  holder:  Devine  v.  Martin, 
15  Tex.  25.  The  subscription,  then,  having  been  made  and 
delivered  to  the  vestry,  by  them,  for  a  valuable  consideration, 
assigned  to  Hopkins  and  Sidegast,  and  by  Sidegast  to  Hopkins, 
the  latter  has  a  right  to  sue,  so  far  as  it  depends  upon  a  mere 
question  of  parties  to  the  contract. 

The  other  two  objections — of  want  of  mutuality  and  of  con- 
sideration— ^may  be  presented  together 

At  the  time  Upshur  made  and  delivered  the  subscription  to 
Durham,  it  is  true  that  the  vestry  did  not  and  had  not  bound 
themselves  to  build  the  church;  and  it  is  also  true  that  there 
was  no  consideration  then  executed.  It  may  well  be  admitted 
that  there  was  at  that  time  no  cause  of  action  against  Upshur. 
When  and  by  what  acts,  then,  did  it  accrue?  The  answer  is, 
When  the  vestry  assumed  liabilities  and  incurred  expenses  in 
building  the  church,  upon  the  faith  of  the  subscription. 
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In  AmhenA  Academy  v.  Cowh,  6  Pick.  433  [17  Am.  Dec.  387], 
Parker,  C.  J.,  ruled  that  if,  by  means  of  a  solemn  promise  to 
pay,  the  body  to  vihom  the  promisor  had  pledged  his  word 
should  encounter  expense,  or  assume  legal  liabilities,  this  was  a 
sufficient  consideration  to  support  such  a  promise. 

It  is  not  necessary*  that  a  consideration  should  exist  at  the 
time  of  subscription,  which  is  in  the  nature  of  a  proposition,  and 
the  performance  of  the  work  is  the  acceptance  of  the  proposi- 
tion, and  also  the  consideration  which  supports  it,  as  a  valid, 
binding  proposal:  Barnes  v.  Ferine^  9  Barb.  202.  **The  gen- 
oral  principle  is,  that  voluntary  agreements  and  promises,  how- 
ever reasonable  the  expectation  from  them  of  gifts  or  disburse- 
ments, even  to  public  uses,  when  made  without  consideration, 
are  not  to  be  enforced  as  contracts;  but  where  it  is  a  proposal 
upon  a  consideration  afterwards  performed,  this  may  import  a 
sufficient  consideration:"  PhiUips  Academy  v.  Davis^  11  Mass. 
117  [6  Am.  Dec.  162].  Nor  is  it  necessary  that  there  should 
be  a  party,  payee  at  the  time  of  the  subscription,  with  a  corpo- 
rate capacity  or  otherwise,  capable  of  receiving,  suing,  or  bind- 
ing himself  to  a  performance,  so  as  to  secure  mutuality  then 
in  the  contract.  A  case  in  pointy  where  the  payee  did  not  bind 
himself,  but  services  were  performed  afterwards,  is  First  Bdir 
gious  Society  of  Whitestown  v.  Stone,  7  Johns.  113. 

In  the  case  of  Thompson  v.  Page,  1  Met.  665,  there  was  no 
payee  in  existence  at  the  time  of  the  subscription.  •  That  was  a 
subscription  by  an  association  of  persons  to  aid  in  the  building 
of  a  meeting-house.  Payment  was  to  be  made  to  a  treasurer  to 
be  selected  by  a  majority  of  the  associates,  at  a  meeting  to  be 
held  for  that  purpose.  A  person  was  afterwards  chosen  treas- 
urer, who  brought  and  maintained  a  suit  for  a  sum  subscribed 
on  the  list.  See  also  George  v.  Harris,  4  N.  H.  533  [17  Am. 
Dec.  446];  and  Ives  v.  Stirling,  6  Met.  310.  Justice  Story  lays 
down  the  rule  that  *'  when  a  charity  is  definite  in  its  objects, 
and  lawful  in  its  creation,  and  it  is  to  be  executed  and  regulated 
by  trustees,  whether  they  are  private  individuals  or  corporations, 
then  the  administration  properly  belongs  to  such  trustees:" 
2  Story's  Eq.  Jur.,  sec.  1191. 

It  is  further  contended  by  appellee  that  he  revoked  this  vol- 
untary agreement  by  refusing  to  pay  it. 

Under  the  principles  heretofore  announced,  it  may  be  that  he 
could  have  done  so  at  any  time  before  any  legal  liabilities  or 
expense  had  been  incurred  on  the  faith  of  his  promise;  but  cer- 
tainly not  afterwards:  Amherst  Academy  v.  Cowls,  6  Pick.  433 
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{17  Am.  Dec.  387];  Bame8  v.  Perine,  9  Barb.  202.  The  facts  of 
this  case,  however,  do  not  sustain  this  position;  for  after  the 
church  had  been  contracted  for,  and  during  the  time  the  foun- 
dation was  being  laid,  he  was  called  on  bj  one  of  the  building 
contractors  for  the  amount  subscribed  bj  him,  and  he  refused 
to  pay  it.  The  ground  of  his  refusal  was  not  in  the  nature  of  a 
retraction,  but  that  he  had  never  signed  the  subscription.  And 
he  then  agreed  that  if  his  name  could  be  shown  on  it  in  his 
own  handwriting,  he  would  pay  it.  The  statement  of  facts 
shows  that  it  was  there,  and  in  his  own  handwriting.  This  was 
not  a  retraction;  and  if  it  had  been,  it  was  not  made  in  time  to 
avail  him. 

The  result  of  the  preceding  views  is,  that  the  subscription  w&b 
a  voluntary  agreement  to  donate  to  the  vestry,  as  trustees  of  the 
temporal  affidrs  of  the  church,  for  the  erection  of  a  church  build- 
ing, matured  into  an  enforceable  contract  by  Upshur  having  per- 
mitted the  trustees  to  incur  l^gal  liabilities,  and  encounter  ex- 
pense, upon  the  faith  of  it. 

Another  objection  to  this  suit  is  taken,  which  strikes  at  its 
foundation;  that  is,  that  a  court  of  equity  has  no  power  in  this 
state  to  uphold  and  enforce  such  a  trust  for  a  charity.  It  is 
contended  that  this  jurisdiction  was  given  to  the  court  in  Eng- 
land by  statute;  and  there  being  no  such  statute  here,  the  power 
is  wanting:  See  case  cited  by  appellee.  Green  v.  Alien,  6  Humph. 
170.  We  tl)ink  the  contrary  is  settled  by  the  weight  of  author- 
ity, and  that  a  court  of  equity  has  such  power  by  virtue  of  its 
general  jurisdiction,  independent  of.  a  statute.  This  is  fully 
shown  in  a  case  decided  by  the  supreme  court  of  the  United 
States:  Vidal  v.  Philadelphia,  2  How.  127;  see  also  2  Story's  Eq. 
Jnr.,  sec.  1191;  and  Dickson  v.  Mcndgomery,  1  Swan,  348. 

We  are  of  opinion,  therefore,  that  the  facts  of  this  case  entitle 
Hopkins,  the  plaintff  below,  to  sue  for  and  recover  the  amount 
subscribed  by  Upshur. 

The  judgment  of  the  district  court  is  reversed,  and  judgment 
rendered  for  plaintiff  below,  as  it  should  have  been  done  by  the 
district  court. 

Reversed  and  reformed. 

AcnoKS  UPON  SuBSGBiPnoNS. — ^Beoovery  may  be  had  npoD  sabioriptiou 
after  work  has  been  done  and  debts  contracted  upon  fidth  of  the  sabscrip- 
tlons:  See  note  to  Phipps  v.  Jones,  69  Am.  Dec  713,  diflcoasing  the  tubjeoti 
Ba^ord  ▼.  Brown,  38  Id.  281;  OaWs  Ea^r  ▼.  Syoakn,  60  Id.  311;  (kimmiMm^/^ 
tn  </  LwxiM  Co.  ▼.  Hwni,  67  Id.  303. 
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Validity  of  Subscbiption  as  Contract:  State  Treamrer  v.  Onm,  31 
Am.  Deo.  626;  Cumberland  Valley  R,  B.  Co.  v.  Baab,  36  Id.  132;  OaU*8  ExW 
V,  Stoain,  60  Id.  311;  Commissioners  of  Lucas  Co.  v.  Hunt,  67  Id.  303. 

Right  of  Assignee  of  Chose  in  Action  to  Sue:  McKee  v.  Judd,  64 
Am.  Dec.  615,  and  collected  cases  in  note  thereto  517. 

JCBISDICriON    OYER    CHARITABLE    USES    AND    TRUSTS    EZISTS   IN    COUBTS 

OF  Chanoert,  independently  of  the  statute  of  charitable  uses,  43  Elizabeth: 
B^,  Prot.  Dutch  Churcli  v.  MoU,  32  Am.  Dec.  613;  Urmey's  Ev^rs  v.  Wooden, 
59  Id.  615;  Shields  v.  JoUy,  42  Id.  349. 

The  principal  case  was  cited  in  McCrimmin  v.  Cooper,  27  Tex.  115,  to 
the  point  that  it  is  now  a  well-settled  principle  in  the  courts  of  Texas  that 
pajrment  of  a  voluntary  subscription,  on  the  faith  of  which  expense  has  been 
incurred,  or  legal  liabilities  assumed,  may  be  enforced. 


Dawson  v.  Miller's  Administbatob. 

[20  TSXAB,  171.] 

New  Remedt  Given  bt  Statute  for  failure  of  a  bidder  to  comply  with 
the  terms  of  a  probate  sale  is  cumulative,  and  does  not  take  away  the 
common-law  remedy,  or  remedy  by  suit,  to  compel  specific  performance. 

Sales  bt  Auotioneebs,  Sheriffs,  or  Administrators  are  within  Stat- 
ute OF  Frauds,  and  the  auctioneer  may  be  regarded  as  the  agent  of  both 
vendor  and  purchaser,  with  authority  to  sign  for  them  equally  in  sale* 
of  real  or  personal  property. 

Contract  Relating  to  Real  Property  need  not  be  alleged  to  be  in  writ- 
ing.   That  is  a  matter  of  proof  upon  the  trial 

Speoxfio  performance.  Dread  Dawson,  administrator  of  the 
estate  of  Elizabeth  Sessions,  sold  certain  lands  at  public  auc- 
tion, and  W.  D.  Miller  and  S.  A.  Johnson  were  the  successful 
bidders.  He  then  tendered  them  a  deed,  but  thej  failed  to 
comply  with  the  conditions  of  the  sale.  Plaintiff  then  brought 
suit  to  compel  specific  performance,  and  garnished  defendants' 
property.  Miller  died  pending  the  suit,  and  his  administrator 
was  made  a  party  in  his  stead.  Defendants  answered  by  gen- 
eral demurrer,  and  moyed  to  quash  the  attachment.  The  mo- 
tion was  sustained  and  the  suit  dismissed.    Plaintiff  appealed. 

Bargiza,  for  the  appellant. 

Leuns  and  Davis^  for  the  appellees. 

By  Court,  Wheelbb,  J.  It  is  not  percdTed  on  what  ground 
the  court  quashed  the  attachment.  None  is  suggested  in  argu- 
ment, and  the  causes  assigned  in  the  motion  to  quash  appear 
not  to  have  been  well  taken.  The  judgment  in  that  regard 
must  therefore  be  deemed  erroneous. 
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In  support  of  the  judgment  dismissing  the  petition,  two 
grounds  are  suggested:  1.  That  the  statute  gives  another  rem- 
edy; 2.  That  the  contract  was  void  under  the  statute  of  frauds. 

In  respect  to  the  first  ground,  it  will  suffice  to  say  that  we  re- 
gard the  remedy  given  by  the  statute.  Hart.  Dig.,  art.  1175,  as 
merely  cumulative,  and  not  as  intended  to  take  away  the  com- 
mon-law remedy,  or  the  remedy  by  suit  to  compel  specific  per- 
formance of  the  contract. 

In  respect  to  the  remaining  ground  suggested,  it  is  to  be  ob- 
served that  the  x>etition  alleges  a  contract  of  sale  and  purchase; 
and  whatever  doubts  may  have  been  formerly  entertained,  it  is 
now  well  settled  that  sales  by  auctioneers,  sheriffs,  and  masters 
in  chancery  (and  the  doctrine  applies  equally  to  administrators' 
sales)  are  within  the  provisions  of  the  statute  of  frauds^  and 
that  the  auctioneer  may  be  regarded  as  the  agent  of  both  vendor 
and  purchaser,  wiih.  authority  to  sign  for  them  equally  in  sales 
of  real  and  personal  property:  2  Parsons  on  Oont.  292,  note  e; 
2  Kent's  Com.  639,  540;  Brock  v.  Jones,  8  Tex.  78.  It  is  not 
averred  that  the  contract  of  sale  was  in  writing;  but  it  has  been 
held  that  this  averment  is  not  necessary:  James  v.  Fulcrod,  5  Id. 
512  [55  Am.  Dec.  743].  That  will  be  matter  of  proof  upon  the 
trial.  It  was  sufficient  to  allege  a  contract.  If  the  plaintiff  shall 
fail  to  prove,  upon  the  trial,  that  it  was  in  writing,  he  must  fail 
in  his  action :  Brock  v.  Jones,  supra.  But  the  failure  to  aver  that 
it  was  in  writing  was  not  a  ground  for  sustaining  the  demurrer. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded.     

Whkn  Statutobt  Rbmbdt  is  to  bb  Dbembd  Cumulativb:  See  People  ▼. 
Oraycroft,  56  Am.  Dec  331,  and  note  332.  When  it  is  to  be  deemed  exclu- 
tive:  See  Tro^  v.  Cheshire  R,  R,  Co,,  55  Id.  177;  BcuseU  v.  CarleUm,  54  Id. 
605;  ftnd  note  to  Aldrich  v.  Cheshire  R,  R.  Co,,  53  Id.  215,  where  other  casM 
are  collected. 

Auction  Sales  abb  within  Statutb  of  Fbauds;  bat  the  auctioneer  it 
agent  for  both  parties,  and  bis  memorandom  in  writing  is  sufficient  to  take 
the  case  out  of  the  statute:  Pike  ▼.  Balch,  61  Am.  Deo.  248;  Craig  v.  Ood* 
fmy,  54  Id.  299,  and  note,  where  prior  cases  are  collected. 

Allboation  that  Ao&ebmbnt  is  IK  Wbitino  is  unneceasary,  under  the 
statntc  of  frauds,  in  a  petition  in  a  suit  concerning  lands:  James  v.  Fulcrod, 
55  Am.  Deo.  743. 

Thx  frdioipal  casb  is  oitbd  in  Bqfinan  v.  Cartright,  4i  Tex.  299,  and 
in  lusher  v.  Bowser,  41  Id.  223,  to  the  point  that  the  authority  of  an  agent  !• 
•ell  land  need  not  be  in  writiiig. 
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Wood  v.  Chambers. 

[20  Tbxab,  2i7.] 

Caluro  MnnM  of  Jubt  to  Pabticulab  Pabts  of  Evidkncs  ia  objection- 
able u  giving  8aoh  parts  nndae  prominence,  bnt  where  it  is  done  at  the 
request  of  one  party,  and  the  same  favor  is  afterwards,  by  request,  er* 
tended  to  the  other  party,  it  will  not  be  considered  sufficient  error  to 
warrant  a  reversal  of  the  judgment. 

Valuable  Considebation  will  not  of  Itsblf  Rexdeb  Conveyance 
Valid  under  the  statute  of  frauds.    It  must  also  be  bona  fide. 

PuBOHASSB  Seabohiko  Eboobds  Showb  Intent  to  Get  Good  Title  to 
the  land,  but  does  not  show  that  he  did  not  know  he  was  enabling  the 
vendor  to  defraud  his  creditors. 

Effect  of  Ebboneous  Instbuctions  mat  be  Bemoved  by  other  portions  ot 
the  charge,  and  if  upon  the  whole  the  charge  is  not  unfavorable  to  the 
appealing  party,  judgment  will  not  be  reversed. 

CklNVElTANCE    OF     HOMESTEAD    FOB    VALUABLE    CONSIDEBATION    oanUOt    be 

deemed  a  conveyance  to  defraud  creditors,  from  whose  claims  there  is  a 
permanent  enduring  exemption. 

Tbespabs  to  try  title.  Charles  Bailey  owned  four  hundred 
acres  of  land,  two  hundred  acres  of  which  was  his  homestead. 
In  June,  1849,  suits  were  commenced  against  him.  In  October 
he  conveyed  the  two  hundred  acres  not  subject  to  the  homestead 
to  his  son  James  Bailey,  for  a  consideration  of  eight  hundred 
dollars.  In  February,  1851,  James  conveyed  said  tract  to  de- 
fendant Chambers  for  a  consideration  of  one  thousand  five  hun- 
dred dollars,  and  Charles  Bailey  and  wife  conveyed  the  home- 
stead on  the  same  day  to  the  same  party  for  a  consideration  of 
two  thousand  dollars.  In  April  and  October,  1851,  judgments 
were  obtained  against  Charles  Bailey;  the  whole  of  the  land  was 
sold  under  execution,  and  plaintiff  Wood  became  the  purchaser. 
He  alleges  that  the  conveyances  made  by  Bailey  and  his  son 
were  made  to  hinder,  delay,  and  defraud  creditors,  and  that  de- 
fendant Chambers  had  notice,  and  this  was  the  issue  tried. 
Defendant  requested,  among  others,  the  following  instructions: 
"  7.  That  the  payment  of  a  valuable  and  adequate  consideration 
for  the  land  is  a  circumstance  that  the  jury  should  consider  xu 
determining  the  good  faith  and  fair  dealing  of  the  purchaser;  8. 
That  the  defendants  causing  an  investigation  to  be  made  as  to 
the  right  of  the  Baileys  to  convey  a*good  title  is  another  circum- 
stance for  the  jury  to  consider  in  determining  the  good  faith 
and  fair  dealing  of  the  defendant  in  the  transaction."  Yerdioi 
and  judgment  for  defendant.  New  trial  denied  and  plaintiff 
appealed.   / 
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O.  W.  HorUm  and  J.  E.  Shepard,  for  the  appeUant. 
N.  HoUand,  for  the  appellee. 

By  Courty  Wheelbb,  J.  The  seTenih  and  eighth  instraotiona 
complained  of  are  objectionable  as  calling  the  minds  of  the  juty 
to  particular  parts  of  the  evidence,  and  giving  those  parts  undue 
prominence,  instead  of  leaving  the  question  of  intention  to  be 
decided  by  them  in  view  of  all  the  circumstances  of  the  case. 
The  example  of  this  objectionable  mode  of  asking  charges, 
however,  had  been  set  by  the  plaintiff  in  the  instructions  asked 
by  him.  His  instructions,  repeating  in  detail  portions  of  the 
evidence,  having  been  given,  it  was  natural  that  the  defendant 
should  seek  to  countervail  their  effect  by  bringing  prominently 
to  view  other  portions,  which  he-deemed  favorable  to  himself. 

But  a  graver  objection  to  these  charges  is  their  tendency  to 
confound  ideas  which  ought  to  be  kept  distinct.  To  render  a 
'  conveyance  valid  under  the  statute  of  frauds.  Hart.  Dig.,  art. 
1452,  it  is  not  enough  that  it  is  for  a  valuable  consideration. 
It  must  also  be  bona  fide;  for  if  it  in  fact  be  made  to  defraud 
or  defeat  creditors,  it  will  be  void  althou^  there  may  be  a  val- 
uable and  an  adequate  consideration:  Edringion  v.  Bogers,  15 
Tex.  188;  1  Story's  Eq.  Jur.,  sec.  369.  In  the  seventh  charge 
this  principle  is  lost  sight  of.  Because  an  adequate  consideration 
was  paid,  it  does  not  follow  that  the  purchaser  did  not  know 
that  his  vendor  made  the  conveyance  to  defeat  and  defraud  his 
creditors.  So  of  the  eighth  instruction,  the  examination  in  the 
clerk's  office  to  see  if  there  was  any  lien  or  incumbrance  upon 
the  land  proves  that  the  defendant  intended  to  get  a  good  and 
indefeasible  title;  but  not  that  he  did  not  know  that  he  would 
thereby  enable  his  vendor  to  defraud  his  creditors.  That  is  a 
nan  sequiiur.  The  question  was  one  of  good  faith,  depending 
upon  actual  knowledge  and  intention  on  the  part  of  the  defend- 
ant and  his  vendor;  and  that  question  the  jury  were  to  decide 
upon  a  view  of  all  the  evidence  before  them.  If  they  had  not 
been  so  informed  distinctly  in  other  portions  of  the  charge, 
and  the  objectionable  instructions  stood  alone,  unexplained 
by  other  instructions,  they  would  certainly  require  a  reversal 
of  the  judgment.  But  the  true  questions  for  the  jury  to  decide, 
and  the  evidence  upon  which  they  must  decide,  were  clearly  and 
distinctly  presented,  and  in  their  application  expressly  to  the 
facts  of  the  case,  in  the  instructions  given  at  the  instance  of  the 
plaintiff.  These  instructions  were  so  clear,  express,  and  posi- 
tive, and  were  enforced  in  so  many  forms  of  expression,  that  it 
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is  Bcazcelj  possible  iheir  effect  could  have  been  impaired,  or 
that  the  jury  were  misled  by  the  instructions  complained  of. 
Any  injurious  effect  which  the  latter  might  have  had,  standing 
alone,  must  have  been  effectually  countervailed  by  the  former. 
And  we  have  heretofore  decided  that  it  is  not  sufficient  to  reverse 
a  judgment  that  the  charge  to  the  jury  embraces  erroneous 
propositions,  if  their  effect  is  removed  by  other  portions  of  the 
charge,  and  upon  the  whole  the  charge  was  not  unfavorable  to 
the  party  seeking  the  reversal:  Mercer  v.  Hall,  2  Tex.  284;  as  in 
the  present  case,  we  do  not  deem  that  it  was. 

As  to  the  two  hundred  acres  which  are  within  the  homestead 
exemption,  it  is  clear  the  plaintiff  can  have  no  right  of  action. 
The  English  doctrine,  it  is  said,  is  that  in  order  to  make  even 
a  voluntary  conveyance  void  as  to  creditors,  existing  or  subse- 
quent, it  is  indispensable  that  it  should  transfer  property  which 
would  be  liable  to  be  taken  in  execution  for  the  payment  of 
debts:  1  Story's  Eq.  Jur.,  sec.  367.  Clearly  the  conveyance  of 
the  homestead  for  a  valuable  consideration  cannot  be  deemed  a 
conveyance  to  defraud  creditors  from  whose  claims  there  is  a 
permanent,  enduring  exemption,  placed  beyond  the  power  even 
of  the  legislative  authority.  And  as  to  the  other  two  hundred 
acres,  we  are  of  opinion  the  verdict  of  the  jury  was  uninfluenced 
by  any  error  in  the  charge  of  the  court;  and  the  question  being 
one  of  fact  peculiarly  within  the  province  of  the  jury,  that  their 
verdict  was  not  so  contrary  to  evidence  as  to  warrant  the  reversal 
of  the  judgment  on  that  ground.  On  the  whole,  we  are  of  opin- 
ion, therefore,  that  it  be  affirmed. 

Judgment  affirmed.  ^_^_ 

Full  Considkbation  fob  Fbaudolknt  Convbtakcb  is  not  saffioiont  to 
validate  a  deed  unless  accompanied  by  good  faith  on  the  part  of  the  vendee: 
Rogers  ▼.  Evom,  56  Am.  Deo.  537,  And  note  540;  Clark  v.  Depew,  64  Id.  717; 
■JtMup  V.  Johnson,  67  Id.  243. 

Instructions  Ebbonbous  ut  Onb  Point,  but  Ck>LLEOTivBLT  Cobbbct,  and 
properly  expounding  the  law  as  a  whole,  are  not  ground  for  reversal,  and  the 
instructions  are  to  be  taken  as  a  whole:  Terry  v.  Buffington,  56  Am.  Dec.  423; 
Williams  v.  Vanmeter,  41  Id.  644.  Erroneous  instructions  are  not  cured  by 
the  fact  that  correct  instructions  accompany  them:  Hickman  v.  Oriffin,  34 
Id.  124;  but  if  the  erroneous  instructions  could  not  have  worked  an  injury  nor 
misled  the  jury,  judgment  will  not  be  reversed  on  account  of  their  being 
given:  Nicholson  v.  New  York  etc,  R.  /?.  Co.,  56  Id.  390;  MePherson  v.  Me- 
Pherson,  53  Id.  416;  Johnson  v.  Evans,  50  Id.  669;  Zachary  v.  Pace,  47  Id. 
744;  Armstrong  v.  Tail,  42  Id.  656;  and  PeopU  v.  Ounnmgliom,  43  Id.  709, 
note  718,  where  prior  cases  are  collected. 

The  pbincipal  cask  is  cited  in  Cox  v.  Shropeshire,  25  Tex.  124,  and 
Martd  v.  Somero,  26  Id.  559,  to  the  point  that  to  render  a  conveyance  void 
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AS  to  oreditorit  it  is  indispensable  that  it  should  transfer  property  lUble  to  bs 
taken  in  execution  for  the  payment  of  debts;  in  Lynn  v.  Le  Oierte,  48  Id.  140^ 
as  a  precedent  for  the  practice  of  selling  in  execution  land  fraudulently  con* 
▼eyed  away,  and  of  the  purchaser  bringing  suit  to  set  aside  the  oonveyanos 
and  reooTer  the  land;  and  in  Hardy  ▼.  Broaddui,  35  Id.  685,  to  the  point 
that  a  bcnaJSde  purchaser  will  be  protected  in  the  property  purchased  even 
against  creditors. 


LooKBiDGB  V.  Baldwin 

(aoTazis,  808.] 

DnrBioT  Court  has  Jitbisdiotion  to  Beoovkb  vbom  Biddxb»  who  fails  to 
comply  with  H»  terms  of  an  execution  sale,  twenty  per  cent  on  the  value 
of  the  property  bid  off  by  him,  although  the  amount  to  be  recovered  is  less 
than  one  hundred  dollars. 

Salb  uudxr  Wbit  ov  Venditioni  Exponas  is  Salb  "bt  Vibtub  ov  Exb* 
CUTION,"  within  a  statute  providing  "that  if  any  person  shall  bid  off 
property  at  any  sale  made  by  virtue  of  an  execution,  and  shall  fail  to 
comply  with  the  terms  of  the  same,  he  shall  be  liable,"  etc 

ErROB    in  InTBODUCINO    SxGONDABT  EyIDENCB    is  Ck>BRBCTBD  AND    OVEB- 

oomb  by  the  subsequent  introduction  of  primary  evidence  to  the  same 

point. 
PuBCHASBB  AT  ExBCUTiON  Salb  MUST  CoMPLT  or  manifest  readiness  to^oom- 

ply  with  the  terms  of  the  sale  before  he  can  expect  a  deed  to  be  given  or 

even  tendered  to  him. 
Statute  o?  Fbauds  has  No  Appuqation  to  Bntobobmbnt  ov  Penalty 

for  liot  completing  the  contract  of  sale  of  land  agreed  upon,  by  making  a 

bid  at  an  execution  sale. 

MonoK  to  recover  penalty.  Certain  land  sold  by  the  sherifl 
under  a  writ  of  vendilioni  exponas  was  bid  in  by  defendant.  He 
failed  to  pay  the  price  bid,  and  the  property  was  again  exposed 
for  sale.  He  bid  it  in  again,  but  did  not  immediately  pay  the 
money,  and  the  sheriff  again  advertised  it  for  sale,  but  defendant 
paid  the  amount  bid,  and  received  a  deed  before  the  day  of  sale. 
Plaintiff  asked  for  damages  on  both  sales.  The  court  gave  judg- 
ment fox  the  amount  of  penalty  on  the  first  bid,  and  defendant 
appealed. 

Stewart  and  MiUs^  lot  the  appellant. 
Parker  and  Nichols^  for  the  appellees. 

By  Court,  Bobebts,  J.  This  is  a  motion  in  the  district  court 
against  a  bidder  at  a  sheriff's  sales  of  land  under  a  writ  of  ven- 
ditioni exponas,  to  recover  seventy-five  dollars  and  forty  cents, 
being  twenty  per  cent  on  the  amount  of  his  two  bids,  on  account 
of  his  having  failed  to  comply  with  the  terms  of  the  sales  accord- 
ing  to  his  bids. 
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The  court  rendered  a  judgment  for  forfy-seTen  dollars,  that 
being  twenty  per  cent  on  the  amount  of  tiie  first  bid.  It  will 
be  unnecessary  to  consider  the  questions  arising  on  the  second. 

Lockridge,  the  defendant,  objected  to  this  motion:  1.  That 
the  district  court  had  no  jurisdiction,  the  amount  sought  to  be 
recovered  being  under  one  hundred  dollars;  and  2.  That  the 
sale,  having  been  made  under  a  writ  of  venditioni  exponas^,  was 
not  a  sale  '*  by  virtue  of  an  execution,"  and  that  therefore  the 
statute  giving  this  remedy  does  not  apply  to  a  bid  at  such  sale. 

1.  The  statute  under  which  this  motion  is  made  reads  as  fol- 
lows: ''That  if  any  person  shall  bid  off  property  at  any  sale 
made  by  virtue  of  an  execution,  and  shall  fail  to  comply  with 
tbe  terms  of  the  same,  he  shall  be  liable  to  pay  to  the  plaintiff 
or  plaintiffsi  in  execution  twenty  per  cent  on  the  value  of  the 
property  so  bid  off,  besides  costs,  to  be  recovered  before  the 
court  whence  the  execution  issued,  by  motion,  three  days'  pre- 
vious notice  being  given  to  him  or  her  that  said  motion  will  be 
made:"  Hart.  Dig.,  art.  1338. 

By  becoming  the  highest  bidder  at  the  sale,  the  defendant 
made  himself  a  participant  in  and  about  the  suit  of  Baldwin, 
Starr,  S  Co.  v.  Brusell  et  al.,  the  judgment  in  which  was  being 
executed  by  the  process  of  the  court  If  he  had  complied  with 
the  terms  of  the  sale,  he  would  have  been  giving  aid  to  its  exe- 
cution; but  as  he  failed  to  comply,  he  was  thwarting  the  course 
of  the  law  in  its  administration  of  justice  between  the  parties. 
His  act  is  in  the  nature  of  a  contempt  to  the  court  by  the  ob- 
struction of  its  process.  If  the  court  had  not  the  right  to  com- 
pel respect  for  its  process  of  execution  by  the  enforcement  of 
some  such  penalty,  it  might  often  be  powerless,  and  would  fail 
to  execute  its  own  judgments,  by  an  endless  succession  of  bids 
not  complied  with  by  the  bidders.  Courts  of  general  jurisdic- 
tion have  an  inherent  power  of  self-protection  by  punishing  acts 
done  in  contempt  of  their  process:  4  Bla.  Com.  285.  This  act 
was  passed  t6  regulate  and  give  direction  to  this  power;  and  it 
gave  to  the  plaintiff  the  right  to  make  the  motion  to  enforce  the 
penalty,  because  his  interest,  being  directly  affected  by  such  act, 
would  be  a  strong  incentive  to  induce  him  to  move  against 
any  one  who  should  thus  endeavor  to  trifle  with  the  process  of 
the  court. 

2.  To  maintain  this  motion,  the  sale  must  have  been  by  virtue 
of  an  execution.  Execution  is  defined  to  be  the  act  of  carrying 
into  effect  the  final  judgment  of  a  court.  The  writ  which 
authorizes  the  officer  so  to  carry  into  effect  such  judgment  is 
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also  called  an  execution:  1  Bout.  Law  Diet.  496.  VendUumi 
exponas  is  **  a  writ  of  execution,  directed  to  the  sheriff,  com- 
manding him  to  sell  goods  or  chattels,  and  in  some  states  lands, 
wldch  he  has  taken  in  execution  bj  virtue  of  a  fieri  faciaa,  and 
wliich  remain  unsold:"  2  Id.  621. 

In  Tidd's  Practice  it  is  said  that  ^^  if  the  sheriff  return  (on  (^ 
fi.rri  facias)  that  he  has  taken  goods  which  remain  in  his  hands* 
for  tiie  want  of  buyers,  the  plaintiff  may  sue  out  a  writ  of 
wndUioni  exponas,  reciting  the  former  writ  and  return,  and 
cr^mmanding  the  sheriff  to  expose  the  goods  to  sale,  and  have 
tlie  moneys  arising  therefrom  in  court  at  the  return  of  it;  or  if 
goods  are  not  taken  to  the  value  of  the  whole,  the  plaintiff 
may  have  a  venditioni  exponas  for  part,  and  a  fieri  facias  for  the 
residue,  in  the  same  writ: "  2  Tidd's  Pr.  1020. 

It  will  be  seen  that  the  writ  issued  in  this  case  answers  exactly 
Lhe  description  of  a  venditioni  exponas  as  defined  by  these  authors* 
The  question  is,  whether  such  a  writ  is  contemplated  by  the  use 
of  the  word  *^  execution  "  found  in  this  statute.  At  the  first  or- 
ganization of  the  district  courts  by  the  republic  of  Texas,  it  was 
enacted  that  "  it  shall  be  the  duiy  of  the  judge  of  any  court  to 
cause  the  judgment,  sentence,  or  decree  of  the  court  to  be  carried 
into  execution  agreeably  to  law:*'  Hart  Dig.,  art.  1268.  In 
1839  a  general  execution  law  was  passed,  giving  the  form  of  tho 
writ,  corresponding  to  the  common-law  writ  ot  fieri  facias,  ex- 
cept that  it  included  lands  as  well  as  goods  and  chattels:  Id., 
arts.  1271-1287.  This  act  was  repealed  by  the  act  of  1840,  and 
another  general  act  passed,  in  which  the  form  was  omitted,  and 
no  directions  given  as  to  the  form  of  the  writ:  Id.,  arts.  1288- 
1310.  This  was  after  the  adoption  of  the  common  law.  Id., 
art.  127,  which  was  by  act  of  January  20,  1840.  One  year 
after  the  adoption  of  the  common  law  an  act  was  passed  ex- 
empting slaves  from  "forced  sales,  by  virtue  of  any  writ  of 
venditioni  exponas,  fieri  facias,  or  execution  of  any  kind,"  etc. : 
Id. ,  art.  1322.  This  act  was  repealed  during  the  same  year,  and 
it  is  only  cited  for  the  purpose  of  showing  that  the  legis- 
lative authority  had  recognized  venditioni  exponas  as  one  of  the 
writs  of  execution.  It  is  quite  reasonable  that,  upon  the  adop- 
tion of  the  common  law,  the  courts  and  their  officers  should  at 
once  adopt  the  writs  known  and  used  in  common-law  countries, 
Bo  far  as  they  were  in  accordance  with  our  own  statutes.  And 
it  nmy  well  be  presumed  from  this  act  that  this  writ  had  thus 
come  into  practice.  There  was  not  then,  nor  is  there  yet,  any 
statute  contravening  its  use. 
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After  this  statatoiy  recognition  of  this  writ,  an  act  was  passed, 
style  J  "An  act  to  .reduce  into  one  and  amend  the  several  acts 
concerning  executions/'  which  is  still  in  force.  This  does  not 
give  any  form  or  name  of  an  execution,  and  it  is  fair  to  presume 
that  such  writs  were  intended  to  be  used  as  were  then  in  use. 
anil  recognized  by  former  laws. 

A  writ  of  execution  is  the  embodied  power  of  the  court  in 
the  shape  of  a  command  to  a  ministerial  officer,  resx>ecting  the 
rights  of  the  parties  to  the  judgment,  and  imposing  upon  the 
officer  certain  duties  and  liabilities  prescribed  by  law.  The 
writ  must  assume  a  shape  with  Teference  to  those  rights,  duties, 
and  liabilities  thus  prescribed. .  For  instancef,  we  cannot  adopt 
the  form  of  fieri  faciaa  strictly  because  it  is  the  right  of  (he 
plaintiff  to  have  the  defendant's  land  sold  if  necessaiy,  and  it 
is  the  duty  of  the  sheriff  to  levy  on  it  in  the  enforcement  of  a 
judgment,  upon  the  contingency  and  in  the  manner  prescribed 
by  law:  Hart.  Dig.,  art.  1327.  So,  too,  the  writ  of  levari  facias 
is  not  applicable  for  the  same  reason.  The  writ  of  capias  ad 
satisfaciendum  cannot  be  taken  out,  because  our  constitution  has 
abolished  imprisonment  for  debt,  and  the  plaintiff  has  no  right 
to  take  the  body  in  satisfaction:  Bill  of  Bights,  Id.,  p.  52,  sec. 
15.  The  law,  then,  giving  the  plaintiff  the  right  to  have  the 
defendant's  lands,  as  well  as  his  goods  and  chattels,  sold  abso- 
lutely, makes  the  writ  oi  fieri  facias  most  applicable,  and  requires 
but  a  slight  addition  for  its  adoption.  Nor  does  that  change 
(extending  it  to  the  sale  of  lands)  materially  alter  the  principles 
of  law  attaching  to  it  as  a  process  of  execution. 

The  writ  of  venditioni  exponas  arises  out  of,  and  is  partly  de- 
pendent upon  and  auxiliary  to,  the  writ  of  fieri  facias.  It  but 
embodies  the  rights  of  the  parties  and  the  duties  of  the  officer, 
after  an  execution  has  been  returned  with  a  levy  on  property  in- 
dorsed on  it.  It  had  its  origin,  as  is  very  probable,  in  the  exi- 
gencies of  the  sheriff's  duties  and  liabilities..  For  if  the  sheriff 
levied  on  property  by  virtue  of  a  fieri  facias,  and  the  return 
day  arrived  before  he  had  sold  the  same,  he  had  the  power,  and 
it  was  his  duty,  to  sell  it  after  that  day:  Tidd's  Pr.  1021;  Ham- 
ilton V.  Ward,  4  Tex.  356.  If  the  sheriff  did  not  return  the 
writ  at  return  day,  he  was  liable  to  a  rule  or  to  a  suit:  Tidd's 
Pr.  1017-1019;  Hart.  Dig.,  art.  1287;  if  it  were  doubtful 
whether  he  had  levied  on  property  sufficient  to  satisfy  the  judg- 
ment, it  was  hazardous  for  him  to  retain  the  execution.  That 
difficulty  was  obviated  by  his  returning  tiie  fieri  facias,  with  his 
levy  indorsed  on  it,  with  an  excuse  for  not  selling,  and  then  the 
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plaintiff  oonld  take  out  an  order  of  sale  to  sell  the  propert j 
thus  levied  on  for  his  benefit,  and  this  was  the  writ  of  vendU 
Honi  exponas,  which  could  be  issued  singly,  as  in  this  case,  or 
in  conjunction  with  another  writ  oi  fieri  facioB:  Tidd's  Pr.  1020. 

Upon  principle,  we  can  see  no  objection  to  this  as  a  writ  of 
execution,  and  deem  it  to  be  lawful. 

The  most  usual  practice,  perhaps,  is  to  issue  another  execution, 
and  indorse  on  it  the  levies  returned  by  the  sheriff  on  the  for* 
mer  writ;  and  we  do  not  say  that  this  is  not  the  correct,  and 
perhaps  the  best,  practice. 

An  exception  is  taken  by  the  appellant  that  the  court  erred  in 
admitting  the  judgment  and  previous  executions  to  be  read  in 
evidence.  Without  deciding  that  this  evidence  was  necessary, 
it  was  but  introductory  in  its  character  to  show  the  foundation 
upon  which  the  writ  of  venditioni  exponas  was  predicated,  and 
could  not  possibly  prejudice  the  appellant's  cause. 

The  plai9tiff  read  in  evidence  the  return  of  the  sheriff  on  the 
writ  of  venditioni  exponas,  to  show  that  the  defendant  had  bid 
off  the  land,  and  had  failed  to  comply  with  his  bid;  to  which 
defendant  excepted  as  being  secondary  evidence.  It  is  a  sufficient 
answer  to  this  objection,  Ti^thout  discussing  its  merits,  that  the 
deputy  sheriff,  who  made  the  return,  was  immediately  placed  on 
the  stand,  and  testified  to  all  the  facts  pertaining  to  the  sale,  as 
stated  in  the  return.  And  if  it  be  admitted  that  the  return  was 
Aecondary  evidence,  the  defect  was  supplied  and  supplanted  it 
once  by  what,  in  the  objection,  was  admitted  to  be  the  best 
<tvidence. 

It  is  contended  that  the  defendant  was  released  from  his  bid 
by  the  fact  that  the  sheriff  did  not  tender  him  a  deed  on  the  day 
of  sale.  The  statement  of  facts  shows  that  two  days  after  the 
sale  the  sheriff  tendered  a  deed,  and  demanded  a  compliance  with 
the  sale.  By  the  statute,  it  is  provided  ''  that  when  a  sale  has 
been  made  and  the  terms  thereof  complied  with,  the  sheriff  shall 
execute  and  deliver  ib  the  purchaser  a  conveyance,"  etc. ;  and 
also  **  that  when  the  terms  of  the  sale  shall  not  bo  complied 
with  by  the  bidder,  the  sheriff  shall  proceed  to  sell  the  property 
again  on  the  same  day,  if  there  be  sufficient  time;  but  if  not,  he 
shall  readvertise  the  same  for  the  next  succeeding  regular  sale 
day:"  Hart.  Dig.,  arts.  1345,  1339.  It  does  not  appear  why 
the  sheriff  did  not  again  sell  the  property  on  the  same  day;  and 
in  the  absence  of  all  testimony  on  that  subject,  it  may  be  pre- 
sumed that  the  sheriff  did  his  duty  under  the  circumstances. 

It  may  be,  under  a  proper  construction  of  these  two  clauses. 
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that  either  pariy  would  hare  a  right  to  insiBt  npon  the  sale  being 
oonoludedy  at  least  bj  some  written  memoiandnmy  and  by  pay- 
ment of  the  purchase  money  on  the  day  of  sale,  or  at  least  as 
soon  as  practicable.  But  it  is  for  the  purchaser  to  take  the  first 
step,  by  complying,  or  manifesting  a  readiness  to  comply,  with 
the  terms  of  the  sale  before  he  can  expect  the  deed  to  be  given  or 
eren  tendered  t6  him.  And  if  he  does  not  do  so  on  the  day  of 
sale,  no  good  reason  is  seen  why  the  purchaser  would  be  released 
from  his  bid  by  his  own  failure  for  two  days  to  take  the  initia- 
tive  towards  closing  the  contract,  and  by  his  entire  refusal  then 
to  comply  when  a  deed  was  tendered  to  him  by  the  sheriff. 

The  objection  that  there  was  no  memorandum  in  writing 
made  to  bind  the  contract  of  sale  is  equally  untenable.  This  is 
not  a  proceeding  to  enforce  a  contract  for  the  sale  of  land,  but 
to  enforce  a  penalty  for  not  completing  the  contract  of  sale 
agreed  upon  by  the  making  of  the  bid:  Hart.  Dig.,  art.  1451; 
James  Y.  FuLcrod,  5  Tex.  612  [55  Am.  Dec.  743]. 

We  are  satisfied  that  this  is  a  proper  case  for  the  exercise  of 
this  remedy,  so  necessary  to  protect  the  rights  of  litigants,  and 
so  necessaiy  to  sustain  the  majesty  of  the  law.  Judgment  is 
afiirmed. 

Judgment  affirmed.  

CiBouiT  CouBT  HAS  JuRisDionoN  TO  Watob  oyxb  Bzsoution  OF  m 
Dso&BBS,  and  to  regolate  all  proceedings  under  them  nntil  the  case  la  finally 
disposed  of:  Toolty  v.  Qridley,  41  Am.  Dec  628. 

Imfbopbb  Admission  ov  Rioobd  Ck>FT  ov  Instkumsnt  is  Cuaed  by  the 
snbaeqnent  production  of  the  original:  Hart  v.  Ortggt  36  Am.  Dec  166;  and 
where  a  party  whose  declarations  wetB  improperly  introduced  in  e^dence 
afterwards  takes  the  stand  and  testifies  in  exact  accordance  with  the  decla- 
rations, it  was  held  that  the  conrt  cannot  say  that  their  admission  resulted 
nnfsTorably  to  the  appellant:  JnnU  v.  Steamer  Senator^  64  Am.  Dec  305, 
and  note 

FAtLURX     or     PUBOHASEB    AT     EXEOUTIOK    SaLX    TO    MaKS    OB    QfVIB 

Patmxkt  within  the  time  agreed  is  a  default  upon  his  contract  for  which  he 
is  liable:  Cq/fman  v.  Hampton,  37  Am.  Dec.  511;  and  the  sheriff  or  plaintiff 
may  sue  for  breach  of  contract:  Rchiiwm  v.  Chirih,  41  Id.  47. 

Thx  frutcipal  oasb  is  oitbd  in  Young,  ▼.  Smithy  23  Tex.  599,  600;  .fibr- 
dtn  y.  TiUnuvn,  39  Id.  272;  Borden  v.  McRae,  46  Id.  400;  and  Seguin  t.  ifo- 
varick,  24  Id.  532,  to  the  point  that  a  vendiHoni  exponas  is  a  writ  of  execntio* 
known  to  the  law,  and  will  confer  authority  upon  an  officer  to  sell  knd. 
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Vakdbveb's  Adminibtbatobs  v.  FbEE1£AN. 

[aOTsxA0,888.] 

8cm  TO  Cancel  Dbkd  Alliobd  to  bb  ur  Trust  need  not  be  brooght  in  the 
ooonty  in  which  the  land  is  sitoAted. 

Suit  to  Tbacb  Trust  ibom  Land  to  Monxt  throogh  an  eetate  in  prooew 
of  adminiatration  is  not  a  snit  upon  a  chum,  required  to  be  presented  to 
the  administrator  for  allowance. 

Claim  to  bb  Subbooatbd  to  Rights  or  Administratob  aoauimf  Ib* 
BOGBNT  Pubohasbb  of  land  held  in  tnist  by  the  deceased,  but  sold  by 
the  adminiBtrator  on  credit,  is  not  a  claim  required  to  be  presented  to  the 
administrator  for  allowance. 

Wabt  ov  CoBSiBBRATioir  JOB  Dbbd  IS  BviDBNOB  ov  Tbobs  Belatioh  be- 
tween  the  parties. 

POflBBSBiov  ov  Land  bt  Gbamtobs  attbb  Convxtahob  is  a  strong  corrobe- 
rative  circumstance  to  establish  a  trust  relation  between  grantor  and 
grantee. 

Patmbmt  ov  Pubohasb  Mombt  as  Byii>xnob  or  Trust  is  an  afiSrmative 
fact,  and  must  be  established  by  higher  testimony  than  prod  of  decla- 
rations of  the  deceased  alleged  trustee. 

Noh-patmbnt  or  Pubohasb  Monbt  as  Etidbngb  or  Trust  is  a  negative 
fact,  and  the  admissions  of  the  deceased  alleged  trustee  become  appropri- 
ate evidence,  and  when  sustained  by  corroborating  circumstances,  comply 
with  the  rules  of  evidence. 

Allbgatiov  that  Convbtamob  was  to  Dxibaud,  Hindxb,  and  Delat' 
Crbditobs,  made  as  a  defense  by  a  grantee  against  a  grantor,  who  seeks 
to  have  the  deed  declared  a  trust,  should  be  supported  by  evidence  that 
there  were  creditors  at  the  time  of  the  conveyance. 

Salb  or  HoMBSTBAD  Pbbmises,  hot  Liablb  roB  Dbbts,  cannot  be  regarded 
as  evidence  of  intent  to  defraud,  hinder,  or  delay  creditors. 

Cestui  qub  Trust  mat  be  Subbooatbd  to  Bights  or  Admivi8tratob» 
where  land  held  in  trust  by  a  deceased  trustee  has  been  sold  on  credit  by 
the  administrator.  The  notes  taken  in  payment  will  be  canceled,  and 
the  money  will  be  ordered  to  be  paid  by  the  innocent  purchasers  to  the 
ee$M  quetrunt. 

Suit  to  cancel  deed.  Freeman  and  wife  executed  a  deed  for 
certain  land  to  YandcTer,  alleged  to  be  in  trust.  Yandever 
died,  and  his  administrator  sold  the  land  to  Myrick  and  Mayes, 
who  gave  their  notes  for  the  purchase  money,  but  paid  no  part 
of  it.  Freeman  brought  suit  to  have  the  deeds  to  Myrick  and 
Mayes  canceled,  or  if  that  could  not  be  done,  then  to  be  subro- 
gated to  the  rights  of  the  administrator,  have  the  notes  can- 
celed, and  the  money  to  become  due  on  them  paid  to  him.  The 
court  gave  judgment  for  plaintiff,  and  granted  the  latter  prayer. 
It  appeared  that  Myrick  and  Mayes  were  "  innocent  purchasers 
without  notice"  of  plaintiffs*  daim.  The  administrators  ap« 
pealed. 
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Chandler  and  I\imer,  for  the  appellants. 
lisk  and  BowerSy  for  the  appellees. 

Bj  Court,  BoBEBTs,  J.  This  is  a  suit  to  set  aside  and  cancel  a 
deed  executed  by  Freeman  and  wife  for  certain  land  to  Yande- 
Ter,  alleged  to  be  in  trust  for  a  purpose,  which  was  not  accom- 
plished; or  if  the  land  had  been  sold  to  an  innocent  purchaser, 
then  to  reach  the  purchase  money  by  a  direct  reooyeiy  from  the 
purchaser. 

Under  the  latter  alternatiTe,  Freeman  and  wife  recovered  a 
Judgment,  which  is  brought  here  for  revision  on  appeal. 

It  is  objected  to  this  proceeding,  that  as  a  suit  for  land  it  is 
wrongly  prosecuted  in  Burnett  county,  the  land  being  situated 
in  Gillespie  county;  and  as  a  suit  for  money  it  must  fail,  because 
the  claim  was  not  presented  to  the  administrators.  These  ob- 
jections presuppose  a  state  of  case  that  does  not  exist.  For  the 
suit  is  not  for  the  recovery  of  the  land,  or  for  the  recovery  of  a 
claim  against  the  estate  of  Yandever,  but  it  is  to  quiet  the  title 
by  a  cancellation  of  the  deed  if  practicable,  or  to  trace  a  trust 
from  land  to  money  through  the  estate,  which  it  is  competent 
for  a  court  of  equity  to  do.  That  the  deed  was  made  in  trust 
for  some  purpose  is  fully  established.  All  the  witnesses,  four 
in  number,  state  that  Yandever  said  he  had  given  no  considera- 
tion for  the  deed.  The  witnesses  to  the  deed  state  that  no  con- 
sideration passed  from  Yandever  to  Freeman  and  wife.  The 
pleadings  of  defendants  show  or  take  for  granted  that  Freeman 
and  wife  continued  in  possession  of  the  land,  and  pray  a  writ  of 
possession  to  be  awarded  to  defendants  at  the  termination  of  the 
suit;  which  is  a  strong  corroborative  circumstance  to  establish  the 
trust.  In  Mead  v.  Randolph^  8  Tex.  191,  which  is  very  analogous 
to  this,  it  was  held  that  one  witness  with  strong  corroborating 
circumstances  could  establish  such  a  trust,  although  the  trustee 
was  dead.  This,  as  well  as  Mead  v.  Banpolph,  supra,  is  distin- 
guishable from  the  case  of  NeiU  v.  Keese,  5  Id.  23  [51  Am.  Dec. 
746],  and  other  like  cases,  in  this,  that  in  those  the  payment  of 
the  purchase  money  is  an  affirmative  fact,  upon  which  the  trust 
sought  to  be  set  up  is  based;  and  therefore  it  must  be  estab- 
lished by  other  and  higher  testimony  than  by  proof  of  the  dec- 
larations of  the  deceased  trustee.  In  this  case  the  non-payment 
of  the  purchase  money  by  Yandever,  upon  which  complainants 
seek  to  base  the  trust,  is  a  negative  fact,  not  susceptible  of  direct 
proof  9  if  their  allegation  be  true.  It  can  only  be  proved  by 
establishing  circumstances  corroborative  of  and  consistent  with 
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the  tnith  of  tbeir  allegation;  and  in  this  pointof  yie^  the  ad 
missions  of  the  deceased  trastee,  well  established,  beoome  ap- 
propriate, and  fzjqnently  the  principal,  testimony,  to  establish 
the  negative  fact.  When,  however,  the  admission  is  not  only 
well  established,  but  amply  sustained  by  a  strong  corroborating 
circumstance,  as  in  this  case,  the  rule  of  evideiAce  is  complied 
with:  Mead  v.  Bandolph,  8  Id.  191.  The  point  being  settled 
that  the  deed  was  made  upon  trust  for  some  purpose,  the  im- 
portant question  in  the  case  remains  yet  to  be  determined;  and 
that  is.  Was  the  conveyance  made  to  defraud,  hinder,  or  delay 
loeditors? 

A.  O.  Cooley,  who  seems  to  be  an  intelligent  and  impartial 
witness,  states  that  he  was  called  on  by  Yandever  on  two  occa- 
sions, and  for  the  purpose  of  enlisting  his  aid  if  necessaiy,  he 
was  put  in  possession  of  all  the  facts  by  Yandever  as  to  the  con- 
sideration and  objects  of  the  conveyance.  This  witness  shows 
that  the  object  of  the  deed  was  to  enable  Yandever  to  effect  a 
sale  or  other  disposition  of  the  property  for  Freeman  and  wife. 
He  further  states  that  he  heard  Yandever  say  that "  he  was  con- 
vinced that  a  party  here  were  making  every  effort  to  crush  Free- 
man's family,  by  getting  up  and  urging  unjust  claims  against  him 
[Freeman]  and  attaching  Mrs.  Freeman's  property  for  them; 
that  he  knew  this  property  was  bought  by  her  when  she  was 
Mrs.  Holden,  before  her  marriage  with  Freeman;  but  that  it  was 
better  for  her  to  sell  it,  and  avoid  expense  and  annoyance  in  de- 
fending it  from  claims  against  Freeman."  Several  of  the  other 
witnesses  state  that  they  heard  Yandever  say  *'  that  the  deed 
was  made  for  the  purpose  of  securing  Mr.  Freeman  from  having 
his  property  taken  for  some  illegal  debt."  These  remarks,  thus 
detailed  by  these  other  witnesses,  were  isolated  from  any  con- 
necting circumstances,  and  are  entirely  consistent  with  the  ver- 
sion of  the  matter  given  by  Oooley,  when  taken  in  connection 
with  his  testimony.  That  conclusion  is  strengthened  by  the  fact 
that  the  evidence  does  not  show  that  there  were  any  debts  against 
Freeman,  or  that  he  was  ever  in  any  way  involved  either  in  debt 
or  in  litigation,  even  up  to  the  time  of  the  trial;  and  also  by  the 
fact  that  as  Freeman  and  wife  were  in  possession  of  the  land,  it 
was  most  probably  their  homestead,  and  would  not  have  been 
liable  for  the  debts.  And  again,  whenever  debts  are  spoken  of, 
they  are  represented  as  unjust  claims,  in  anticipation  to  be  pre- 
ferred against  Freeman,  and  no  real  creditors  are  shown  to  have 
ever  existed. 

All  this  testimony  considered  together  is  capable  of  the  eon- 
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■traction  that  there  really  were  and  haTe  been  no  ereditors,  or 
thai  this  property  was  not  liable  for  Freeman's  debts;  and  that 
the  deed  was  made  in  tnist  for  the  sale  of  the  land.  Phantom 
fears  may  have  entered  into  their  motives  in  wishing  a  sale  to 
•▼Old  the  perplexities,  as  they  imagined,  of  standing  npon  their 
ijgal  rights;  bat  that  it  was  not  done  to  defraud  creditors.  In 
some  such  light  must  the  court  below  haye  viewed  the  case. 
Having  been  determined  in  favor  of  appellees,  it  is  sufficient,  so 
far  as  the  action  of  this  court  is  concerned,  that  the  testimony, 
regarded  in  its  strongest  light  for  appellants,  presents  conflict- 
ing tendencies,  of  a  character  which  would  forbid  the  reversal 
of  that  determination,  on  the  facts.  The  judgment  is  affirmed. 
Judgment  affirmed.  

Pomnsioir  as  Prima  Faoh  BvinsiroB  of  Tmji:  See  Phmm  t.  Seward^ 
60  Am.  Deo.  509,  note  601,  where  the  rabjeot  it  diecoMed  at  length. 

CoNVSTANGB  TO  DsTRAUB,  HiMi>XB,  AVD  Dklat  Cbiditoss  is  binding  on 
the  parties,  and  neither  can  set  up  against  others  the  fraud  on  the  creditors: 
NichoU  T.  PaUetH  86  Am.  Dec  713;  BriU  v.  AyUU,  52  Id.  282;  and  Smith  v. 
Orim^  67  Id.  400,  and  notes,  where  other  cases  in  this  series  are  collected. 
And  even  creditors,  in  order  to  attack  a  sale  on  the  ground  of  fraud,  must 
prove  their  debts  and  pursue  their  claims  to  judgment  and  execution  at  law: 
Mtux  V.  Anthony,  52  Id.  274,  and  cases  collected  in  notes;  Miller  t.  JHUler, 
39  Id.  507;  Sa^ford  MJg.  Co.  ▼.  Wiggin,  40  Id.  198. 

Thk  pbinoifal  oasb  is  dTXD  in  Ltkmberg  t.  BU)ertieki,  51  Tex.  462,  to 
the  point  that  a  suit  to  canoel  a  deed,  alleged  to  be  in  trust  only,  may  be 
brought  in  the  oounty  where  the  defendant  resides,  instead  of  the  oounty 
where  the  land  is  situated. 
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[90  Tazis,  889.] 

Lavd  Pubohabbd  with  CoMMuinTT  FuiTDs  IS  Pbbsuvablt  CoKinmnT 
Pbopkbtt,  though  the  deed  is  taken  in  the  name  of  the  wife. 

PuBSUiiPTiON  THAT  Land  IB  CoMMUKiTT  Pbopkbtt,  though  standing  in  the 
wife's  name,  may  be  overcome  by  proof  that  the  husband,  in  having  the 
property  put  in  her  name,  intended  to  donate  it  to  her. 

OONVETAirOK    TO  WiTE  OP    LaND6    PURCHASED  WITH    FUND9    OF    HUSBAKD 

is  prima  fade  a  gift  from  the  latter  to  the  former;  but  the  presump- 
tion may  be  rebutted  by  proof  that  the  purchase  was  for  his  own 
benefit. 

PRBSUMFTIOK    THAT    DeXD    TO    HUSBANB    IS    CONVXTANCE    TO   Ck»UfUKlTT 

is  much  stronger  than  when  the  deed  is  to  the  wife. 

OONVBTAKCB    FROM    IICSBAND    TO    WlFB  18    KOT    FrAUD  OU    parties    SUbsa> 

quently  becoming  his  creditors. 
BZPEBBSIONS  IN  SftiiTn  V.  Strahak,  16  Tex.  323,  explained  and  modified. 
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Obaitbcbt  Jqhnbov  and  his  wife  Emilj  purchased  land  from 
the  state  of  Texas  in  1846.  The  patent  was  taken  in  the  name 
of  the  wife.  In  1862  Emily  died,  leaving  seTeral  children. 
Abont  1860  Ohannoey  Johnson  became  heavily  indebted,  and 
after  his  wife  died  tiie  land  was  sold  under  execution,  and 
Higgins  became  the  assignee  of  the  purchaser.  The  heirs  of 
Emily  claimed  the  property,  and  ffiggins  brought  suit  against 
them.  The  judge  charged  that  where  property  is  purchased 
with  the  funds  of  the  community,  and  the  title  is  taken  in  the 
name  of  the  wife,  the  presumption  is  that  such  property  becomes 
part  of  the  oommunily,  but  that  the  husband  could  donate 
property  to  the  wife;  and  if  such  was  the  intention  of  Ohaunoey 
Johnson  in  taking  the  patent  in  his  wife's  name,  it  would 
amount  to  a  gift  to  her,  and  the  land  become  her  separate  prop- 
erty.   The  jury  found  for  the  defendants,  and  plaintiff  appealed. 

O.  W.  JoneSf  and  Oldham  and  Whiie,  for  the  appellant 
Hancock  and  Wett^  for  the  appellees. 

By  Court,  Hxmfhill,  0.  J.  But  one  question  is  presented  in 
this  case,  viz. :  Was  the  land  in  controversy  a  portion  of  the  com- 
munity estate  of  Chauncey  Johnson  ?  or  was  it  the  separate  prop- 
erty of  Emily,  his  wife?  The  certificate  was  conveyed  and  the 
patent  issued  to  the  wife;  but  the  purchase  being  made  by  the 
husband,  with  community  funds,  and  it  being  the  prima  facie 
presumption  that  a  purchase,  though  in  the  name  of  the  wife,  is 
a  portion  of  the  common  property,  the  question  is,  whether  the 
declarations  of  the  husband  at  the  time  of  the  purchase  are  such 
OS  to  repel  this  presumption  and  amount  to  a  gift  to  the  wife. 

If  there  were  no  such  estate  as  that  of  community  between 
husband  and  wife,  the  mere  act  of  the  husband  taking  a  con<» 
veyance  in  the  name  of  the  wife  would,  on  principles  of  equity, 
be  deemed  prima  facie  an  advancement  to  the  wife;  and  under 
our  laws  recognizing  the  rights  of  community,  the  presumption 
has  been  allowed  in  cases  where  the  conveyance  is  to  the  wife, 
the  purchase  being  made  with  the  separate  funds  of  the  husband: 
Smiih  V.  Strahan,  16  Tex.  8U  [67  Am.  Dec.  622]. 

Where  the  purchase  money  iu  advanced  by  one  person  but 
conveyance  taken  in  the  name  of  another,  it  becomes  a  question 
of  intention  whether  the  purchase  is  for  the  benefit  of  the 
grantee  in  the  deed,  or  of  the  person  who  advanced  the  money. 

The  general  rule  is,  that  a  trust  results  for  the  benefit  of  him 
who  advanced  the  money:  Dyer  v.  Dyer^  2  Cox  C.  C.  92;  S.  C, 
1  Lead.  Cas.  Eq.  188.     This  is  the  prima  facie  presumption. 
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But  there  are  exceptions  to  the  rule  as  well  established  as  th» 
rule  itself.  For  where  the  conyeyance  is  in  the  name  of  the- 
wife  or  of  a  child,  iixe  prima  facie  presumption  is  that  the  pur- 
chase is  an  advancement  for  the  wife  or  child,  rebutting  the  in- 
ference of  trust  for  the  husband  or  parent,  which  would  ha>e 
resulted  to  them  had  the  deed  been  taken  in  the  name  of  a- 
Biranger:  2  Stoiy,  1204;  Hill  on  Trustees,  135.  All  of  these 
presumptions  may  be  rebutted  by  parol  eyidence.  The  legal 
effect  of  deeds,  as  a  general  rule,  is  to  Test  the  property  in  the 
grantee.  And  when  this  effect  is  varied  by  parol  evidence- 
when  it  is  shown  that  the  deed  is  not  the  true  expression  of  the 
intention  of  the  parties,  and  that  this  may  be  inferred  from  cir- 
cumstances outside  of  the  deed — ^the  intention  is  a  fact  to  be 
established  by  proof;  and  presumptions  of  such  intention,  not 
being  conclusive,  may,  on  general  principles,  be  rebutted  by  evi- 
dence to  the  contrary. 

A  conveyance  to  the  wife  of  lands  purchased  with  the  funds^ 
of  the  husband  is  prima  fade  a  gift  from  the  latter  to  the  former; 
but  the  presumption  may  be  rebutted  by  proof  that  the  pur- 
chase was  for  his  own  benefit. 

Having  glanced  at  the  general  rules  with  reference  to  the 
rights  of  {wurties,  where  the  purchase  is  made  by  one  but  con- 
veyance is  in  the  name  of  another,  let  us  examine  the  question 
more  immediately  presented  for  decision. 

There  is  no  doubt  that  where  a  purchase  is  made  with  com- 
muniiy  funds  a  mere  direction  by  the  husband  to  the  vendor  to 
execute  the  conveyance  to  the  wife  will  not  operate  a  change  of 
estate,  or  convert  community  into  the  wife's  separate  property. 
The  acquisitions  of  the  joint  or  separate  labor  or  industiy  of  the 
partners  become  common  properly;  and  a&a  general  rule,  de- 
ducible  from  our  former  laws,  property  purchased  during  the 
marriage,  whether  the  conveyance  be  in  tlie  name  of  the  husband 
or  the  wife,  or  in  the  names  of  both,  is  prima  facie  presumed  to 
belong  to  the  community.  This,  however,  is  but  a  presumption, 
and  may  be  rebutted  by  proof  that  the  separate  funds  of  either 
partner  were  employed  in  making  the  purchase;  and  if  so,  the 
property  belongs  to  the  one  whose  funds  were  employed  in  the 
acquisition;  and  provided  also  that  the  husband,  in  purchasing 
with  his  own  means,  takes  the  deed  in  his  own. name;  for  if  this 
be  in  the  name  of  the  wife,  the  presumption  will  be  that  the 
property  was  intended  for  her,  and  not  for  himself.  It  will  be 
perceived  that  a  wide  door  is  opened  for  the  admission  of  parol 
evidence  to  explain  and  modify  deeds  taken  under  this  qrstenii 
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during  marriage.  In  tact,  a  deed  of  purchase  taken  in  the  name 
of  the  husband  or  of  the  wife  has  a  twofold  aspect  or  character. 
It  may  be  a  couTeyance  of  separate  or  it  may  be  a  conveyance 
of  common  property,  though,  as  a  general  rule,  the  purchase 
belongs  to  the  community;  and  therefore  arises  the  presumption 
that  though  the  deed,  upon  its  face,  conveys  a  separate  right  to 
the  husband  or  wife,  yet  the  conyeyance  is  in  fact  for  the  benefit 
of  the  communily .  The  presumption  that  the  deed  to  the  husband 
is  a  conveyance  to  the  oommimity  is,  under  ordinary  circum- 
stances, much  more  strong  than  when  the  deed  is  to  the  wife. 
The  husband  has  the  active  dominion  and  control  over  the  com- 
mon property.  He  can  alienate,  exchange,  or  dispose  of  it 
without  the  consent  of  his  partner  in  matrimony;  and  his  acts, 
if  not  done  with  a  fraudulent  intent  to  her  injury,  will  be  good. 
He  sells  and  purchases  in  his  own  name.  Conveyances  are 
rarely  taken  by  the  husband  in  the  joint  name  of  himself  and 
wife,  or  in  her  name  alone;  and  therefore,  when  made  in  the 
name  of  the  wife,  by  the  direction  of  the  husband,  the  presump- 
tion that  the  property  belongs  to  the  common  gains  has  not  the 
force  attached  to  it  when  arising  upon  a  deed  to  the  husband  in 
his  own  name. 

A  deed  to  the  wife  is  ordinarily  but  a  deed  to  the  communiiy ; 
yet  as  she  may  possess  separate  property,  a  conveyance  of  such 
property  must  be  to  her  and  in  her  own  name.  We  have  seen  that 
a  mere  direction  by  the  husband,  when  purchasing  with  common 
funds,  to  convey  to  the  wife  would  not  vest  in  her  any  separate 
interest.  But  in  this  case  there  was  more  than  a  mere  order  to 
convey  to  the  wife.  The  evidence  showed  to  the  satisfaction  of 
the  jury,  and  we  think  pretty  clearly,  that  the  husband  intended 
to  make  to  her  a  gift  of  the  certificate.  He  was  apprehensive 
of  trouble  from  old  debts  in  New  York,  and,  as  he  said,  he 
wanted  his  wife  to  have  something  for  the  benefit  of  the  fitmily, 
and  therefore  the  assignment  to  her  of  the  certificate,  and  not 
to  himself.  If  the  purchase  had  been  with  his  own  money,  the 
conveyance  to  the  wife  would  of  itself  have  been  presumptive 
evidence  of  a  gift.  If  made  with  community  funds,  will  not 
tue  deed,  under  the  direction  of  the  husband  and  with  the 
avowed  intention  of  a  gift,  operate  in  the  same  way  to  convey 
the  property  to  her  in  her  separate  right  ? 

Is  not,  in  both  cases,  the  only  question  that  of  the  intention  of 
the  husband?  In  the  former,  the  law  prima  facie  presumes  the 
intent  to  favor  the  wife.  In  the  latter,  the  prima  facie  presump- 
tion is  for  the  community;  but  this  is  rebutted  by  the  express 
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declarations  of  intention  by  the  husband  to  make  provision  for 
the  wife;  and  it  is  manifest  that  to  secure  this  object  he  took 
the  deed  in  her  separate  name.  Is  there  anything  in  the  fact 
that  this  was  community  property  which  would  disable  the 
husband  from  converting  it  by  donation  into  the  separate  prop- 
erty of  his  partner  in  marriage  ?  He  had  the  control  and  dis- 
position of  the  common  property.  He  could  sell  without  the 
consent  of  his  conjugal  partner,  and  could  doubtless,  as  under 
our  former  laws,  make  such  moderate  donations  to  strangers  as 
would  not  operate  a  fraud  upon  the  wife.  She  has  also  domin- 
ion in  the  property,  but  during  the  life  of  the  husband,  it  is  not 
in  actUf  but  in  habUu.    It  is  passive. 

A  husband  vested  with  such  enlarged  control,  even  to  the 
power  of  donation  in  a  limited  degree  to  strangers,  has  certainly 
authority  to  transfer  the  whole  interest  in  an  article  of  commu- 
nity property  to  the  wife,  as  her  separate,  exclusive  estate,  she 
having  already  a  passive  though  undoubted  right  to  a  moiety  of 
the  property. 

Whether  a  transfer  of  the  whole  of  the  community  property 
to  the  wife,  with  a  view  of  fixing  upon  it  the  character  of  sepa- 
rate property,  would  be  sanctioned,  can  be  determined  when  the 
question  arises.  By  sustaining  the  gift  in  this  case,  the  order, 
arrangement,  and  control  of  property  under  the  marriage  rela- 
tion is  not  materially  changed.  The  husband  is  still  the  head 
of  the  community,  with  his  power  of  disposition  unabridged, 
except  as  to  this  land  which  he  has  placed  beyond  his  control, 
and  secured  to  his  wife  against  the  accidents  of  his  debts  or 
misfortunes. 

The  debts  which  are  pressing  the  property  were  contracted 
long  after  the  donation  to  the  wife,  and  it  cannot  be  set  up  that 
the  conveyance  was  in  fraud  of  their  rights. 

It  is  not  without  some  hesitation  that  the  court  has  attained 
the  conclusion  which  it  has  reached  in  this  case.  We  cannot  be 
insensible  to  the  fact  that  the  admission  of  parol  evidence  to 
establish  the  intention  of  gift  by  the  husband  must  offer  facili- 
ties and  temptations  to  fraud  and  perjury.  This  has  been 
lamented  by  judges  and  courts;  but  such  evidence  has  always 
been  admitted  in  equity  to  enforce  resulting  trusts,  and  provis- 
ions for  wives  and  children,  which  are  exceptions  to  such  trusts; 
and  in  this  state  such  evidence  is  also  admissible  to  establish 
parol  trusts,  as  these  are  not  prohibited  by  law;  and  in  addition 
to  these,  we  must,  under  our  system  of  marital  property,  resort 
to  such  evidence  frequently  to  ascertain  whether  conveyances 
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Test  the  property  in  the  oommunity,  or  in  the  partner  named  in 
such  oonveyances.  On  principle,  it  is  not  perceiyed  why  parol 
evidence  may  not  be  invoked  to  show  the  intention  of  the  hus- 
band in  having  the  deed  of  purchase  with  the  conmion  funds 
made  to  the  wife;  and  if  he  intended  a  donation,  why  his  inten- 
tion should  not  have  effect  in  the  same  way,  and  to  the  extent 
that  his  intention  would  be  enforced  provided  the  purchase  had 
been  made  with  his  own  funds;  and  particularly  in  a  case  where 
by  the  donation  only  a  very  moderate  provision  is  secured  to  the 
wife. 

There  are  some  expressions  in  the  opinion  in  Smith  v.  Strahan, 
16  Tex.  323  [67  Am.  Dec.  622],  as  to  the  effect  of  purchase  in 
in  the  name  of  tl^e  wife  with  community  funds,  which  might 
lead,  perhaps,  to  some  misapprehension.  That  question  was  not 
before  the  court,  and  the  remarks  on  that  subject  may  be  treated 
as  dicta.  In  contrasting  the  effect  of  a  deed  in  the  name  of  the 
wife  when  the  purchase  was  with  common  funds,  with  that  of 
deed  when  the  purchase  was  with  the  separate  funds  of  the  hus- 
band, it  was  intimated  that  the  motives  for  taking  the  deed  in 
the  name  of  the  wife  in  the  former  case  could  not  affect  the 
l^;al  operation  of  the  deed,  as  the  community  character  of  the 
property  would  not  be  changed.  This  was  intended  to  refer, 
perhaps,  to  cases  where  the  motives  of  the  husband  were  not 
divulged.  But  if  the  rule  went  further,  and  intended  to  estab- 
lish as  a  principle  that  in  all  cases  a  purchase  with  community 
money  (though  the  deed  be  in  the  name  of  the  wife),  and  irre- 
spective of  the  declared  motives  of  thus  taking  the  deed,  should 
be  for  the  community,  it  must  be  regarded  as  modified  by  the 
rules  and  principles  expressed  in  this  opinion.  There  is  no 
error  in  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed.  

Pbopbrtt  Pubchassd  dubiko  Makriaob  is  Pjubitmed  to  Bblobo  to 
OomcuKiTT,  whether  the  conveyance  be  mode  to  the  hnflband  or  wife  eefMi- 
rately,  or  to  them  jointly..  This  presumption  is  very  cogent,  and  can  only  be 
repelled  by  clear  and  conclusive  proof:  HuaUm  v.  Cur/,  68  Am.  Dec.  110, 
and  note  112;  Lcvt  v.  Robertmm,  56  Id.  41,  and  note  45. 

VOLUNTABT  CONVEYANCE  FOB   BENEFIT  OF  WiFB  AND  CbILDBBN,   if  fair 

at  the  time,  will  be  good  against  subsequent  creditors  of  the  person  making 
the  deed:  IleUer  v.  Wilkinson^  44  Am.  Dec.  303;  Warren  ▼.  Brmon^  58  Id. 
101,  and  note  100. 

Tux  PBINCIPLE  CASE  IS  oiTSD  In  Dunham  ▼.  Chatham^  21  Tez.  245;  Ston^ 
▼.  MarshaU,  24  Id.  307,  308;  SmUIiy.  Stahan,  25  Id.  112;  Mitehetl  v.  Marr, 
S6  Id.  831;  Cdoke  v.  Brenumd,  27  Id.  460;  SmUh  y.  Bouquet,  Id.  513;  Tuekt» 
V.  Canr.  39  Id.  102;  Johnson  v.  Bur/ord,  Id.  249;  Peten  ▼.  OUmentg.  46  Id. 
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124,  125;  Baidridge  y.  Scoti,  48  Id.  189;  reramemdi  w.  ffMUhku,  Id.  550f 
HaU  T.  HaU,  52  Id.  290;  and  MeOormkk  ▼.  McNeil^  53  Id.  22.  to  the  point 
that  where  land  it  pnrchaaed  with  oommnnity  funds  and  the  deed  ii  taken 
in  the  name  of  the  wife,  the  preenmption  i»  that  the  land  is  oommnnity  prop- 
erty; bnt  such  presumption  may  be  rebntted  by  proof  that  it  was  the  hus- 
band's intention  to  make  the  land  the  separate  property  of  the  wife.  In 
snoh  esses  the  transaction  operates  as  a  gift  from  the  husband  to  the  wife. 


TowNSEND  V.  Smith. 

AonoN  ov  Dbbt  on  Judomxnt  is  properly  brought  in  the  oonnty  wlievs  tht 
defendant  resides. 

LkYT  upon  LaKD  is  not  SATISFACnON  or  JXJDOUNT. 

Void  Sals  of  Land  under  Execution  is  not  a  satis&tction  of  the  judg- 

ment,  where  purchased  by  the  judgment  creditor,  and  afterwards  reoor- 

ered  back  by  the  judgment  debtor. 
Judgment  is  not  Affbotbd  bt  Execution  Sale  that  Passes  No  TinM, 

and  after  such  a  sale  may  be  the  subject  of  an  action  of  debt,  without  a 

scire  faciaa  to  revive  it. 
Judgment  Beabs  Eight  peb  Cent  Interest,  regardless  of  the  rate  on  the 

original  indebtedness. 

Smith  recovered  judgment  against  Townsend,  levied  on  land 
belonging  to  him,  and  sold  it  at  sheriff's  sale.  Smith  bid  the 
land  in  for  one  thousand  one  hundred  and  eleven  dollars. 
Townsend  then  brought  suit  in  the  United  States  district  court, 
and  recovered  back  the  land;  whereupon  Smith  brought  this 
suit  against  Townsend  on  the  judgment  previously  obtained, 
and  claimed  ten  per  cent  interest,  the  rate  on  the  original  in- 
debtedness, though  the  judgment  did  not  express  the  rate  of 
interest  it  should  bear.  Judgment  for  plaintiff,  and  defendant 
appealed. 

EamiUon  and  Chandler  ^  tor  the  appellant. 
Alexander,  for  the  appellee. 

By  Court,  Wheeleb^  J.  This  being  in  effect  an  action  of 
debt  on  a  judgment,  and  not  a  proceeding  by  scire  facias  to 
revive,  the  suit  was  rightly  brought  in  the  county  of  the  defend- 
ant's residence. 

A  levy  upon  land  is  no  satisfaction  of  the  judgment.  Nor 
does  the  sale  and  purchase  of  the  land  by  the  judgment  creditor 
operate  a  satisfaction  of  the  judgment,  if  by  reason  of  any  sub- 
stantial defects  in  the  execution  or  proceedings  thereon  no  title 
passed  to  the  purchaser.  If  the  title  to  the  land  was  not  affected 
hv  t.lie  sale,  the  conseouence  is  that  the  judgment  debtcr  is  th« 
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owner  of  his  estate,  as  before,  and  the  judgment  remains  in 
force,  unaffected  by  anything  done  under  the  execution.  This 
seems  clear  upon  principle,  and  is  well  settled  by  authority  in 
point:  Tate  y.  Anderson,  9  Mass.  92,  95;  Ladd  v.  Blunt,  4  Id. 
402;  Gooch  v.  Aikina,  14  Id.  378.  In  the  present  case,  then,  it 
is  clear  there  was  no  satisfaction  of  the  judgment;  for  the  de- 
fendant has  actually  sued  for  and  recovered  back  the  land  by 
the  judgment  of  a  court  of  competent  jurisdiction.  It  is  thus 
oondusively  established  that  the  plaintiff  acquired  no  title  by 
his  purchase,  but  the  title  remained  in  the  defendant,  as  before 
the  sale,  and  consequently  the  judgment  remains  in  full  force, 
unaffected  by  the  sale.  Surely  it  does  not  lie  with  the  defend- 
ant now  to  say  that  the  judgment  was  satisfied  by  the  sale  under 
the  execution,  when  by  reason  of  its  nulliiy  he  has  recovered 
back  the  land.  Clearly  a  proceeding  which  was  void,  and  con- 
ferred no  right,  cannot  operate  a  satisfaction  of  the  judgment; 
and  it  is  not  for  the  defendant  to  say  the  proceeding  was  not 
Toid,  when  he  has  so  treated  it  in  asserting  and  maintaining  his 
title  to  the  land. 

The  judgment  not  having  been  satisfied,  the  present  action 
was  well  brought  to  revive  it. 

The  computation  of  interest  at  ten  per  cent  was  error,  for 
which  the  judgment  must  be  reversed  and  the  proper  judgment 
here  rendered. 

Beversed  and  reformed*      ^^^^ 

Action  or  Debt  Lm  upon  JuDomRT  aitkb  Bxtkut  THs&KuiiDKa, 
wuxRB  Writ  is  Von>,  whether  for  defects  appwent  upon  its  face,  or  for  de- 
fects of  a  character  to  be  brought  oat  only  upon  proof;  nor  does  it  vary  the 
role  that  possession  has  been  taken  under  the  extent,  of  which  there  has  been 
no  ouster:  Bumham  v.  Coffin,  28  Am.  Dec  383,  and  note  388. 

Lkvt  on  Land  is  not  SATisvAcrnoN  or  Judomsnt,  and  judgment  lien 
continues  unbroken:  IVapndU  ▼.  BicharcUon,  68  Am.  Dec.  338,  and  note  to 
same  360,  discussing  the  matter  at  length. 

SATisrACTioN  or  Judgments  and  Exsoutions  bt  Livt  on  Rbal  oa 
PiRSONAL  PaorsBTT:  See  extended  note  to  TrapnaU  y.  Rkhardmm^  58  Am. 
Dec.  350-363. 

Intbbbst  is  Allowed  upon  All  Jo^msnts  obtained  in  Texasr  Fvde^  y. 
CsrotAers,  60  Am.  Dec.  170. 

Ths  principal  oasb  is  citkd  in  Stone  ▼.  DameU,  25  Tex.  Sup.  435,  to  the 
point  that  where  defendant  recovers  back  land  sold  in  execution,  the  right  d 
the  plaintiff  to  have  refunded  to  him  the  money  he  had  paid  is  perfect;  In 
Heiibraner  v.  D<mgleu$j  45  Tex.  406,  to  the  point  that  where- a  defendants 
property  is  taken  under  attachment,  he  is  entitled  to  a  credit  for  it  if  not  re- 
turned to  him,  even  though  it  fall  into  the  hands  of  third  parties;  and  in  Cav- 
anaugh  v.  Petenon,  47  Id.  205^  to  the  point  that  a  levy  on  land  is  not  a  i 
faction  of  the  judgment,  unless  followed  by  a  valid  s^e. 
Am.  Dbo.  Vol.  LXX— 96 
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Fatness  Adminibtbaiiob  v.  Patnil 

[39  YwMMon,  173.] 

Rbootxbt  nr  EjBOTMxirT  bt  Exxoutob  ok  Administrator  aoaihst  Hxdh 
OR  Dkvisebs  is  oondiiBiTe  against  them  in  a  sabaeqaent  action  of  ej«et- 
ment  for  the  premiaee  by  an  administrator  de  6011M  flow,  when  the  de- 
fendants show  no  right  to  the  premises  acquired  subeequent  to  the  ren- 
dition of  that  judgment. 

Hubship  must  bb  AmBMAnvKLT  Shown  bt  Those  Claimino.as  Sugh,  and 
will  not  be  inferred  from  the  fact  that  they  are  brothers  or  sisters  of  the 
decedent. 

Ejbotment  bj  Hunty  the  administxator  de  bonis  non  of  Albert 
G.  Payne,  deceased,  for  premises  devised  by  him  to  his  brother, 
Aaron  H.  Payne,  who  was  also  appointed  his  exeoator,  and  to 
the  defendants  Lucy  Payne  and  Mahala  Payne,  his  sisters. 
Verdict  for  the  plaintiff,  and  exceptions  by  the  defendants. 
The  opinion  states  the  case. 

Aldis  and  Burt,  for  the  defendants. 

ff.  B.  Beardaley  and  O.  O.  Hunt,  for  the  plaintifll 

By  Court,  Ishaic,  J.  The  premises  described  in  the  declara- 
tion were  devised  by  the  testator  to  Aaron  H.  Payne,  Lucy 
Payne,  and  Mahala  Payne,  his  brother  and  sisters,  on  coned- 
tion  that  they  gave  to  their  parents,  Samuel  Payne  and  wife,  a 
comfortable  support  during  their  natural  lives.  On  the  decease 
of  the  testator,  the  devisees  were  seised  of  the  premises  as  ten- 
ants in  common,  subject,  however,  to  have  their  title  defeated 
by  the  non-performance  of  the  condition  mentioned  in  the  will. 
Tlie  facts  are  found  in  the  case  that  the  defendants  are  in  pos- 
session of  the  premises,  and  that  Aaron  H,  Payne,  the  exeoutoc 
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named  in  the  will,  has  been  remoTed,  and  the  plaintiff  appointed 
administrator  with  the  will  annexed,  in  his  place.  On  trial 
of  the  case  before  the  jniy,  the  plaintiff  gave  in  eyidence  the 
record  of  a  judgment  in  favor  of  Aaron  H.  Payne,  as  executor, 
against  the  defendants,  in  an  action  of  ejectment  for  the  recov- 
ery of  these  premises.  That  judgment  was  recovered  long  after 
the  defendants  had  obtained  their  title  under  the  will;  for  the 
will  was  proved  in  1889,  and  the  judgment  was  recovered  in 
1846.  The  estate  of  Albert  O.  Payne  by  that  judgment  ob- 
tained the  legal  title  and  right  of  possession  to  these  premises, 
as  against  the  defendants;  for  it  was  only  on  proof  of  such  legal 
title  and  right  of  possession  in  the  estate  that  the  executor  could 
have  recovered  in  that  action.  The  object  of  the  action  of  eject- 
ment in  this  state  is  not  merely  to  recover  the  possession  of  lands, 
but  to  settle  the  title  and  establish  the  right  of  property,  and 
the  judgment  when  recovered  is,  as  between  the  parties,  con- 
clusive evidence  of  that  title:  Marvin  v.  Dennison,  20  Yt.  663. 
Upon  that  evidence  the  plaintiff,  as  the  administrator  de  bonis 
rum  of  that  estate,  has,  prima  fade  at  least,  the  right  to  recover 
in  this  action;  for  under  our  statute  he  succeeds  to  the  rights  of 
the  former  executor,  and  can  recover  in  an  action  of  ejectment 
the  premises  wrongfully  withheld  from  the  estate. 

It  is  quite  obvious,  upon  the  facts  stated  in  the  exceptions, 
that  the  defendants  cannot  justify  their  possession  of  the  prem- 
ises as  devisees  under  the  will.  The  judgment  recovered  by  the 
former  executor  against  these  defendants  will  defeat  their  title  as 
such  devisees.  It  is  evident  that  as  such  devisees  they  had  neither 
the  title  nor  right  of  possession  as  against  the  estate,  for  if  they 
had  either,  that  judgment  could  not  have  been  recovered.  If 
that  judgment  was  obtained  for  the  non-performance  of  the 
condition  mentioned  in  the  will,  it  will  always  conclude  their 
rights  as  devisees,  whatever  may  be  their  remedy  in  equity. 
The  question,  therefore,  on  whom  rested  the  burden  of  proof  to 
show  that  those  conditions  were  or  were  not  performed,  does 
not  arise  in  the  case,  as  the  right  of  the  defendants  to  the 
premises  was  determined  against  them  by  that  judgment.  As 
devisees,  therefore,  after  the  rendition  of  that  judgment,  the 
defendants  had  no  right  to  the  possession  of  the  premises. 

It  is  contended,  however,  that  this  administrator  has  no  right 
to  recover  these  premises  of  those  who  are  in  possession  as  heirs, 
and  who,  on  a  distribution  of  the  estate,  are  entitled  to  them, 
unless  the  premises  are  wanted  for  the  payment  of  debts.  Wo 
have  no  occasion  to  consider  that  question  in  this  case,  as  we 
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peroeive  nothing  in  the  exceptions  which  requires  the  applica- 
tion of  that  principle.  There  is  nothing  stated  in  the  case 
showing  that  the  defendants  are  in  fact  the  heirs  at  law  of 
Albert  Gt.  Payne.  We  do  gather  from  the  case  that  the  testator 
and  the  devisees  were  brother  and  sisters,  but  it  is  only  in  one 
event  that  thej  become  the  legal  heirs  of  the  testator.  That  fact 
is  not  stated  in  the  case,  and  it  is  one  that  must  affirmativelj  ap- 
pear before  the  J  can  be  clothed  with  that  right.  But  if  the 
fact  appeared  in  the  case,  the  difficulty  is  not  removed.  The 
recovery  by  the  former  executor  establishes  the  right  of  the 
plaintiff,  as  administrator,  to  the  possession  of  the  premises. 
The  same  matters  which  gave  the  former  executor  a  right  to  re- 
cover the  premises  will  give  the  same  right  to  the  present  admin- 
istrator, as  no  attempt  has  been  made  to  show  a  right  to  the 
premises  acquired  subsequent  to  the  rendition  of  Uiat  judg- 
ment. If  the  premises  were  not  wanted  by  the  former  executor 
for  any  other  purpose  but  to  distribute  the  same  to  the  heirs, 
their  possession  of  the  premises  would  probably  have  been  a 
defense  to  the  action.  The  fact  that  a  recovery  was  had  is  evi- 
dence that  the  executor  had  to  the  possession  of  the  premises, 
as  against  the  defendants,  for  some  legal  purpose.  The  judg- 
ment-is evidence  of  the  same  right  in  behalf  of  the  plaintiff  as  the 
administrator  on  that  estate.  Upon  the  facts  stated  in  this  case, 
therefore,  we  think  the  plaintiff  is  entitled  to  recover  in  this 
action. 
The  judgment  of  the  county  court  is  affirmed. 

JUDOMENTS  ABB  CONCLUSrVB^  AOAINST   PaBTIES  AND  PbIVIBS:    Detrick  V, 

MigcUtf  68  Am.  Dec.  584,  and  cases  cited  in  the  note  586;  77umuiB<m  v.  Odum^ 
Id.  159,  note  164;  LUtleUm  v.  Richardson,  66  Id.  759.  So  of  a  judgment  in 
ejectment:  Howard  v.  Kennedy,  39  Id.  307;  Brown  v.  Taylor,  37  Id.  61& 
It  is  conclaiive  of  title  upon  parties  and  privies:  Parke  v.  Moore,  Id.  589| 
■ee  Drexel  v.  ifon,  44  Id.  195. 

Hktbshtp  mxtst  bb  Pbovbb  other  than  by  recitals  in  a  deed  of  reoeni 
date,  in  order  to  furnish  a  foundation  for  title  to  land:  PoUtr  y.  WaMum^ 
SI  Am.  Dec.  615. 


HuNTooN  V.  Dow. 

P9  VSBMOHT,  216.] 

Kons  Patablb  to  PABTNBBsmp  Tbanstbbbxd  bt  Pabtnxb  in  Patmdiv 
ov  Individual  Dbbt  cannot  be  reached  by  firm  creditors  on  tnxstee  pro- 
cess against  the  transferee;  but  if  there  was  fraud  in  the  transaction,  a 
bill  in  equity  is  the  proper  remedy. 

Tbansfeb  by  Partneb  or  Notes  Do?:  Pabtnebship  in  Patmbnt  or  In- 
dividual  D£B1\  at  a  time  when  the  insolvency  of  the  partnership  was 
not  known,  docs  not  indicate  fraud. 
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Tbustbb  process  against  Jeremiah  Dow  as  trustee  of  David  B. 
Jones  and  Lucius  Dow,  who  had  been  partners  under  the  firm 
name  of  Jones  &  Dow.  The  firm  had  dissolved  partnership, 
and  at  the  time  of  their  dissolution  were  indebted  to  the  alleged 
trustee,  who  was  the  father  of  Lucius  Dow,  and  also  his  indi- 
vidual creditor.  Soon  after  the  dissolution  Lucius  Dow,  who 
was  settling  up  the  partnership  business,  indorsed  to  the  trustee 
several  promissory  notes  payable  to  the  firm,  which  were  to  be  ap- 
plied, and  were  applied,  upon  the  debts  due  him  from  the  firm, 
and  from  Lucius  Dow  individually.  Jones,  when  informed  of 
the  transaction,  offered  no  objection,  though  he  afterwards 
made  the  general  claim  that  the  partnership  property  should 
pay  the  partnership  debts.  He  had,  however,  shortly  before^ 
with  consent  of  Dow,  applied  to  his  own  use  notes  of  the  firm 
to  a  larger  amount  than  those  appropriated  by  Dow  to  the  pay- 
ment of  his  individual  indebtedness  to  his  father;  and  Dow 
took  these  notes  as  an  offset  to  those  taken  by  Jones,  and 
charged  them  to  himself  upon  the  firm  books.  He  indorsed 
them  to  himself  in  the  firm  name,  and  then  to  the  trustee  in 
his  own  name.  The  firm  was  insolvent  at  this  time,  but  was 
not  generally  so  considered  until  some  time  afterwards.  The 
amount  realized  by  the  trustee  on  the  notes,  which  amounted  to 
about  three  hundred  and  sixty  dollars,  exceeded  his  claim 
against  the  firm  by  a  little  over  eighteen  dollars.  The  county 
court  held  the  trustee  not  chargeable,  and  the  plaintiff  ex- 
cepted. 

E.  Hdgerton,  for  the  plaintiff. 

E.  Fisher,  jun.,  for  the  trustee. 

By  Court,  Bedfield,  0.  J.  In  regard  to  the  liability  of  the 
trustee,  it  was  held  in  Barker  t.  Esty,  19  Yt.  181,  that  he  could 
only  be  held  liable  for  such  credits  as  he  held  of  the  principal 
debtor  in  a  fiduciary  relation,  and  which  were  intrusted  to  him 
by  way  of  contract,  express  or  implied,  to  restore  the  same  to 
the  principal  debtor. 

Now,  there  is  no  possible  ground  of  claiming  any  such  liabil- 
ity here.  The  claim  in  argument  is  put  upon  the  ground,  if  we 
correctly  understand  the  counsel,  that  it  was  a  virtual  fraud  in 
the  trustee  to  accept  of  these  partnership  notes  upon  his  indi- 
vidual debt  But  it  seems  to  us  the  evidence  of  any  such  fraud 
is  slight  indeed.  It  certainly  vrad  not  knovm  at  the  time  the 
trustee  took  the  notes  that  the  partnership  was  insolvent.  And 
all  but  about  eighteen  dollars  of  the  money  collected  by  th« 
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trustee  has  gone  to  liquidate  ^hst  were  originallj  and  equitably 
the  partnership  liabilities;  and  in  regard  to  that,  there  is  not  the 
slightest  ground  of  claim  that  any  fraud  was  intended  or  com- 
mitted. And  the  idea  that  the  eighteen  dollars  was  applied  to 
individual  debts  in  bad  faith  is  highly  improbable. 

But  if  the  proof  of  fraud  were  more  satisfactory,  we  do  not 
think  the  fraud  could  be  reached  by  the  creditors  in  this  mode. 
It  should  be  done  by  some  proceeding  which  would  settle  the 
whole  matter  as  to  all  concerned.  This  could  only  be  done  in 
a  court  of  equiiy. 

The  legal  title  to  the  notes  passed  by  the  indorsements  to  the 
trustee.  And  this,  being  a  species  of  property  passing  from 
band  to  hand  by  delivery,  cannot  be  pursued  and  recalled 
except  in  a  court  of  equiiy,  even  if  a  trust  could  be  attached  to 
it;  so  that  upon  both  grounds  we  think  the  trustee  is  not  liable 
here. 

Judgment  a£Srmed«  . 

Oabioshmsnt  RiAcmM  only  Lioal  Biobts  ov  DxiSHDAirr:  i2o6y  v. 
Labmarif  66  Am.  Dec.  237.  The  gMnishee  mint  have  in  hit  poHewion 
**  property,  effeote,  or  credits "  of  the  defendant,  or  be  indebted  to  him: 
Smith  y.  Davis,  60  Id.  390;  Carmm  v.  Allen,  54  Id.  14a 

ExiSTnio  Pabthbbsuip  mat  Make  Bona  Fids  Distbdutiom  of  partner- 
ship funds  among  its  members,  or  change  them  from  joint  to  separate  estate: 
Allen  V.  CenUr  Valley  Co.,  54  Am.  Deo.  333.  Bat  a  transfer  of  partnership 
property  in  satisfaction  of  an  individual  debt  after  the  failure  of  the  firm  is 
fraudulent  and  void  as  to  firm  creditors:  Taie  v.  Tale,  33  Id.  308;  see  Chd- 
dard  v.  He^pgood,  60  Id.  272. 


MoDaniels  v.  Bank  of  Rutland. 

[30  VXBM OUT,  SSO.] 

AooKFTAMOB  ov  Amocnt  Ovfebko  Opebatbs  AS  Satisfactiok  OV  Dkbt 
when  the  sum  in  controversy  is  unliquidated,  and  the  party  ofiering  at- 
taches to  his  offer  the  condition  that  the  sum,  if  taken  at  all,  must  be 
,  received  in  full  satisfaction  of  the  debt,  even  though  the  party  receiving 
the  money  in  so  doing  declares  that  he  will  receive  it  only  in  part  pay- 
ment; and  this  is  the  rule  in  equity  as  well  as  at  law,  unless  there  exists 
some  special  equitable  ground  of  relief  therefrom. 

OrvEB  or  Certain  Sum  in  Satisfaction  or  Unliquidated  Cladc  does 
not  operate  as  a  legal  tender  if  refused. 

SuRPKiSB  IS  NOT  Obound  roB  Kklut  in  Equitt  unlbss  Aooompanibd 
with  Fraud. 

loNORANCB  or  Facts,  or  WiiiCH  loNORANCB  Pabtt  WAS  AwARi,  does  not 
constitute  a  mistake  of  facts. 
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Bquitt  will  not  Relisvs  on  Gbounb  ov  Ionokancb  ov  Facts  which  th« 
party  coald  have  ascertained  by  the  exercise  of  due  diligence. 

Equitt  will  not  Rblisvb  vbom  Act  Dons  under  Mistake  ov  Law  and 
advice  of  counsel,  nnleia  there  is  some  additional  groand  for  equitable 
relief. 

Bill  by  McDaniels  against  the  president,  directors,  and  com- 
pany  of  the  Bank  of  Rutland,  praying  that  the  defendants  be 
decreed  to  pay  the  amount  due  on  certain  notes,  or  in  default 
thereof  be  foreclosed  of  their  equity  of  redemption  of  premises 
mortgaged  to  secure  the  notes.  The  notes  and  the  mortgage  se- 
curing them  were  held  by  the  plaintiff,  and  had  been  executed  by 
one  Beed,  who  had  quitclaimed  the  mortgaged  premises  to  the 
defendants.  Before  the  execution  of  this  deed  by  Beed  he  and 
the  complainant  had  had  some  transactions  concerning  the  pay- 
ment of  the  principal  and  interest,  and  the  indorsements  upon 
the  notes  showed  that  the  whole  amount  of  interest  had  been 
paid  upon  them  up  to  the  twenty-sixth  of  April,  1886,  and  on 
one  of  them  up  to  the  twenty-sixth  of  April,  1889,  though,  the 
bill  alleged,  no  part  of  the  interest  w^  paid  which  accrued  be- 
fore the  tweniy-sixth  of  April,  1835,  and  therefore  this  interest 
was  due  when  the  defendants  took  the  premises;  and  the  bill 
explained  at  length  the  agreements  between  Beed  and  the  com- 
plainant, and  the  mistake  in  the  indorsements  of  interest.  An 
answer  was  filed  and  traversed,  and  testimony  introduced.  The 
court  dismissed  the  bill,  and  the  complainant  appealed.  The 
case  is  in  other  respects  sufficiently  stated  in  the  opinion. 

W.  H.  SmiOh  and  E.  Edgerton,  for  the  orator. : 

S.  M.  Hodges  and  C.  L.  Williams,  for  the  defendants. 

By  Ck)urt,  Isham,  J.  The  question  in  this  case  arises,  whether 
the  mortgage  deed  upon  which  this  bill  of  foreclosure  is  brought 
has  in  fact  been  discharged  by  payment  of  the  debt  to  theplain^ 
tiff.  If  it  has  been  discharged  in  that  manner,  the  bill  was  proj)- 
erly  dismissed  by  the  chancellor;  otherwise  the  plaintiff  is  entitled 
to  a  decree  of  foreclosure.  In  the  case  of  McDaniels  y.  Lapham, 
21  Yt.  222,  it  was  held  that  at  law  this  mortgage  debt  had  been 
paid,  and  that  the  plaintiff  had  no  lien  on  the  mortgaged  prem- 
i£es  which  would  enable  him  to  sustain  the  action  of  ejectment. 
The  facts  as  they  appeared  in  that  case  are  substantially  the 
same  as  ^ey  now  exist;  so  that  the  inquizy  arises,  whether  the 
principles  goTeming  the  case  are  the  same  in  equity  as  at  law. 
It  is  admitted  that  on  the  tenth  of  April,  1847,  Henry  G.  Lap* 
ham,  as  the  agent  of  the  Bank  of  Rutland,  offered  to  the  plain- 
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tiff  at  Bennington  the  sum  of  one  thousand  eight  hundred  and 
Berenty-fiye  dollars,  in  full  satisfaction  of  the  amount  due  on 
this  mortgage  debt.  The  plaintiff,  it  appears,  refused  to  receive 
the  money  on  those  terms,  and  stated  that  as  he  had  not  the 
mortgaged  notes  with  him,  he  did  not  know,  nor  had  he  the 
means  of  ascertaining,  the  amount  due  on  them;  but  offered  to 
receive  the  money  and  apply  it  on  the  debt,  and  if  it  was  too 
much  he  would  repay  the  surplus,  but  if  not  enough  they  must 
pay  the  balance.  It  is  conceded  that  Mr.  Lapham  refused  to  de- 
liver the  money  on  those  conditions,  and  that  he  then  read  to  the 
plaintiff  the  written  instructions  which  he  had  received  from  the 
bank,  and  repeatedly  informed  him  that  he  could  offer  the  money 
on  no  other  terms  than  those  expressed  in  that  letter,  and  that 
if  he  received  the  money  he  must  accept  it  on  those  conditions, 
and  those  only.  The  plaintiff  took  the  money  from  the  table, 
still  asserting  that  it  should  be  applied  on  the  debt  to  that  ex- 
tent only,  and  under  the  advice  of  his  counsel  that  the  balance 
of  his  debt  could  be  recovered  if  the  money  was  not  sufficient  to 
pay  it.  It  is  now  claimed  that  the  sum  of  five  hundred  and 
ninety-two  dollars  and  fifty-eight  cents  is  still  due  on  that  debt 
after  the  application  of  that  money,  and  among  the  exhibits  is  a 
computation  of  the  notes,  payments,  and  credits  made  by  Isaac 
McDaniels,  shovnng  that  balance  as  still  due.  The  defendants  in 
their  answers  deny  that  that  balance  or  any  other  is  due  on  those 
notes,  and  insist  that  the  sum  paid  is  equal  to  the  amount  due 
on  them;  and  that  the  acceptance  of  it  in  any  event  is  a  discharge 
of  that  mortgage.  In  looking  at  the  exhibit  making  that  bal- 
ance, we  perceive  that  interest  has  been  east  on  the  several  notes 
of  three  hundred  dollars  each  from  the  twenty-sixth  of  April, 
1830,  when  on  the  back  of  the  notes  there  is  a  regular  indorse- 
ment of  the.  interest  to  the  twenty-sixth  of  April,  1886,  and  on 
one  of  them  to  April  26, 1839.  The  explanation  of  this  matter  as 
made  in  the  bill  is  denied  by  the  bank  in  their  answer;  and  they 
state  that  assurances  were  given  to  them  that  the  interest  on 
those  notes  had  been  paid  agreeable  to  the  indorsements,  at  the 
time  they  took  a  deed  of  the  land,  and  agreed  to  advance  the 
money  to  pay  off  the  plaintiff's  incumbrance.  This  matter  in 
controversy  involves  a  sima  nearly  equal  to  the  amount  now 
claimed  as  the  balance  due  on  those  notes.  The  notes  were  also 
subject  to  a  deduction  for  payments  made  by  the  maker,  and 
particularly  for  rents  and  profits  arising  from  the  use  and  occu- 
pation of  a  portion  of  these  mortgaged  premises  by  the  plaintiff. 
A  statement  of  these  matters  is  made  in  that  exhibit    It  is  un- 


Digitized  by  VjOOQIC 


Feb.  1867.]   McDanisls  v.  Bank  of  Rutlanb.  409 

necessary  in  this  case  to  examine  the  merits  of  those  claims,  or 
the  correctness  of  the  exhibit  and  balance  as  there  stated.  It 
is  sufficient  that  when  the  money  was  offered  a  controversy  ex- 
isted in  relation  to  those  matters;  that  the  claims  were  of  an  un* 
liquidated  and  uncertain  character,  and  were  proper  matters  for 
judicial  investigation,  as  well  as  of  compromise  and  adjustment. 
Under  those  circumstances,  the  rule  at  law  was  determined  in 
the  case  of  McDanieU  t.  Lapham^  21  Yt.  222,  that "  when  a  party 
makes  an  offer  of  a  certain  sum  to  settle  a  claim,  when  the  sum 
in  controversy  is  open  and  unliquidated,  and  he  attaches  to  his 
offer  the  condition  that  the  sum,  if  taken  at  all,  must  be  received 
in  full  satisfaction  of  the  claim  in  dispute,  and  the  pariy  receives 
the  money,  he  takes  it  subject  to  the  condition  attached  to  it, 
and  it  will  operate  as  an  accord  and  satisfaction,  even  though 
the  party  at  the  time  of  receiving  the  money  declares  that  he 
will  not  receive  it  in  that  manner,  but  only  in  part  payment  of 
his  debt  as  far  as  it  goes."  The  mere  act  of  receiving  the  money 
is  an  agreement  to  accept  the  same  on  the  conditions  upon  which 
it  was  offered.  The  same  doctrine  had  been  previously  held  in 
the  case  of  McOlynn  v.  BUlinga^  16  Id.  329,  and  was  subse- 
quently recognized  in  the  case  of  Coley,  Champlain  Travsporiaiion 
Co.,  26  Id.  87.  On  this  subject  the  rule  in  equity  is  the  same 
as  at  law,  and  must  necessarily  goviem  this  case,  unless  some 
special  matter  exists  which  renders  it  inequitable  to  give  it  that 
effect,  and  which  entitles  the  pariy  to  relief  from  the  operation  of 
that  rule. 

As  grounds  for  such  relief,  it  is  stated  in  the  bill  that  the 
plaintiff  had  been  defrauded  by  the  defendants,  and  that  the 
conveyance  to  the  Bank  of  Rutland  was  made  for  that  purpose, 
and  without  consideration;  that  in  offering  the  money  to  the 
plaintiff  at  Bennington,  they  designedly  and  in  fact  did  take  an 
undue  advantage  of  his  situation  and  of  his  absence  from  his 
home  and  his  papers;  that  he  was  surprised,  and  in  accepting  the 
money  he  acted  without  due  deliberation,  and  under  a  mistake 
both  of  the  facts  in  the  case  and  of  the  law.  If  the  facts  stated 
are  sustained  by  proof,  we  have  no  doubt  as  to  the  power  and 
duly  of  the  court,  to  grant  the  relief  prayed  for  in  the  bill. 
In  relation  to  the  charge  of  fraud  and  conspiracy,  the  case  seems 
entirely  destitute  of  any  evidence  to  sustain  it.  When  the 
money  was  offered,  there  were  no  false  representations  made  to 
the  plaintiff  by  the  defendants,  or  any  one  acting  in  their  behalf; 
neither  was  there  any  confidential  relation  existing  between  the 
parties  from  which  Uiere  could  arise  any  breach  of  confidence  oi 
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trust.  The  bill  contains  no  charges  of  that  kind;  and  yet  most 
of  the  authorities  read  at  the  hearing  of  this  case  haTe  their  appli- 
cation to  cases  of  that  character.  So  far  as  the  Bank  of  Butland 
are  concerned,  the  conveyance  of  these  premises  was  made  to  them 
for  the  purpose  of  securing  a  debt  due  to  them  from  the  mort- 
gagor; and  their  offer  to  the  plaintiff  of  the  amount  which  they 
regarded  due  on  that  mortgage  debt  was  made  in  order  to  dis- 
charge an  obligation  which  they  had  assumed  upon  themselves, 
and  for  the  purpose  of  perfecting  their  own  security.  We  see 
nothing  on  the  part  of  the  defendants  in  this  particular  but  the 
exercise  of  legal  and  equitable  rights  in  order  to  bring  to  a  final 
termination  a  matter  which  had  long  been  the  subject  of  legal  con- 
troversy. The  case  is  equally  destitute  of  any  evidence  showing 
that  any  advantage  was  designed  or  in  fact  taken  of  the  plaintiff, 
by  making  that  offer  of  the  money  at  Bennington  rather  than  at 
Danby .  No  advantage  could  arise  from  that  circumstance.  The 
plaintiff  had  the  right  to  accept  or  refuse  the  money.  If  it  had 
not  been  accepted,  the  offer  would  not  have  had  the  effect  of  a 
legal  tender,  as  the  conditions  annexed  to  it,  and  the  unliqui- 
dated character  of  the  claim,  would  prevent  that  result.  It 
would  not  have  affected  the  plaintiff's  lien  on  the  mortgaged 
premises,  nor  his  right  of  subsequent  accruing  interest.  The 
plaintiff  was  not  called  upon  to  act  under  any  possible  forfeiture 
of  rights,  or  any  legal  consequences  of  that  character  attending 
the  result.  He  was  not  placed  in  any  alternative  of  that  char- 
acter. He  had  only  to  refuse  the  money,  and  his  rights  would 
have  remained  the  same  as  if  the  offer  of  the  money  had  not 
been  made.  So  far  as  the  bill  charges  fraud  in  fact,  and  that  an 
undue  advantage  was  taken  of  the  plaintiff  in  that  transaction, 
the  case  seems  wholly  destitute  of  proof  to  sustain  it.  The  case 
is  also  equally  destitute  of  substantial  reasons  for  relief  on  the 
ground  of  surprise.  The  plaintiff  has  not  made  that  specifically 
the  subject  of  complaint  in  the  bill;  but  where  that  cause  exists, 
relief  may  possibly  be  granted  under  the  charge  of  actual  fraud. 
In  the  Earl. of  Bath  and  Montague'a  Case,  8  Ch.  Cas.  66,  the  lord- 
keeper  observed  that  **  the  word  *  surprise'  is  a  word  of  general 
signification,  so  general  and  so  uncertain  that  it  is  impossible  to 
fix  it.  A  man  is  surprised  in  whatever  is  not  done  with  so  much 
judgment  as  it  ought  to  be.  But  those  who  use  that  word  mean 
such  surprise  as  is  accompanied  with  fraud  and  circumvention. 
Such  a  surprise  may  be  good  ground  to  set  aside  a  deed  in  equity, 
and  hath  been  so  in  all  times.  But  any  other  surprise,"  observes 
he,  "  never  was,  and  I  hope  never  will  be."    Such  was  the  em- 
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phatio  language  of  Lord  Somers  on  that  subject,  and  of  that 
opinion  was  Lord  Holt,  Chief  Justice  Treby,  and  Baron  Powell: 
1  Story's  Eq.  Jur.,  sec.  251;  1  FonbL,  b.  1,  c.  2,  sec.  28;  1 
Madd.  Gh.  212.  This  case  is  not  brought  within  the  application 
of  that  rule;  and  we  think  relief  should  not  be  granted  for  that 
matter  in  cases  which  that  rule  does  not  embrace.  The  plaintiff, 
when  he  accepted  that  money,  had  his  own  time  for  deliberation; 
he  advised  with  his  friends,  and  consulted  with  counsel,  who, 
as  it  is  stated,  advised  him  not  to  receive  the  money  if  the 
security  was  good;  and,  what  is  more  decisive  in  the  case,  the 
plaintiff  has  not  given  up  an  undisputed  right,  or  one  which  was 
not  a  litigated  matter.  Upon  these  grounds,  therefore,  we  think 
the  bill  cannot  be  sustained. 

The  more  important  question  in  the  case  arises  whether  the 
plaintiff  is  not  entitled  to  relief  on  the  ground  that  the  money 
was  accepted  under  a  mistake  of  fact  and  law.  When  the 
money  was  received,  the  plaintiff  probably  supposed  he  could 
recover  the  balance  of  his  debt  if  the  money  offered  was  insuffi- 
cient to  pay  it,  and  that  his  security  on  the  mortgaged  premises 
would  be  preserved  for  that  purpose.  His  counsel  so  advised 
him.  It  cannot  be  said,  however,  that  he  acted  under  any  mis- 
take of  fact  in  the  case.  He  was  ignorant  as  to  the  balance  due 
on  that  mortgage  debt;  he  so  represented  himself  at  the  time 
the  money  was  offered.  The  money  was  taken  with  the  full  con- 
sciousness of  the  want  of  that  information.  But,  as  it  was  ob- 
served by  Lord  Loughborough,  and  by  Chancellor  Kent  in 
Fenny  v.  MarHn,  4  Johns.  Ch.  567,  **  ignorance  is  not  mis- 
take;" Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  Y.),  287,  "a 
mistake  of  fact  is  an  error  of  opinion."  The  plaintiff  had  made 
no  estimate  of  the  amount  due  on  those  mortgaged  notes,  de- 
rived from  a  computation  of  the  same,  and  which  computation 
proved  to  be  erroneous.  .  If  an  estimate  of  the  amount  due 
had  been  formed  under  those  circumstances,  it  might  be  said 
that  the  plaintiff  acted  under  a  mistake  of  fact.  It  is  true, 
courts  of  equity  will  giant  relief  for  ignorance  as  well  as 
for  a  mistake  of  fact;  but  the  principles  on  which  relief  is 
granted  in  those  cases  are  very  different.  When  the  party 
has  acted  in  ignorance  of  facts  merely,  courts  of  equity 
will  never  afford  relief  where  actual  knowledge  could  have 
been  obtained  by  the  exercise  of  due  diligence  and  inquiry. 
That  was  the  very  point  determined  in  the  case  of  Fenny  v. 
Martin,  4  Johns.  Ch.  667.  Justice  Story  has  also  observed,  1 
Eq.  Jur.,  sec.  146,  and  note,  that  **  it  is  not  sufficient  that  the 
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/act  is  material;  but  it  must  be  such  that  be  could  not  by  rea- 
sonable diligence  get  knowledge  of  when  he  was  first  put  upon 
inquiry.  For  if  by  such  reasonable  diligence  he  could  have  ob- 
tained knowledge  of  the  fact,  equity  will  not  relieve  him,  since 
that  would  be  to  encourage  culpable  negligence."  In  relation 
to  the  amount  due  on  these  notes,  the  plaintiff  had  as  great,  and 
even  greater  means  of  knowledge  than  the  defendants.  The 
notes  were  under  his  control,  and  subject  to  his  order;  and  he 
must  have  known  with  greater  certainty  the  amount  which  had 
been  paid  upon  them.  With  reasonable  diligence  and  on  in- 
quiry, he  could  have  ascertained  the  amount  which  he  considered 
due  on  those  notes,  and  if  he  assumed  to  receive  the  money  on 
the  offer  that  if  accepted  it  must  be  in  full  satisfaction  of  the 
mortgage  debt,  he  is  bound  by  the  conditions  imposed.  Under 
such  circumstances,  there  is  no  mistake  or  ignorance  of  fact 
from  which  equity  will  relieve,  even  if  upon  a  subsequent  com- 
putation a  larger  sum  is  claimed. 

The  plaintiff,  however,  in  accepting  the  money,  was  not  aware 
that  he  would  legally  be  bound  by  the  conditions  under  which 
the  money  was  offered,  or  that  in  its  effect  it  would  operate  as 
a  satisfaction  of  the  mortgage  debt.  His  mistake  in  this  par- 
ticular was  purely  one  of  law,  and  disconnected,  as  we  have 
seen,  from  any  fraud,  undue  advantage,  surprise,  mistake,  or 
ignorance  of  fact,  or  any  other  consideration  which  equity  ordi- 
narily regards  as  a  just  foundation  for  relief.  The  general  rule 
on  the  subject  of  relief  for  a  mistake  in  a  matter  of  law  is  given 
in  Fonbl.,  b.  1,  c.  2,  sec.  7,  and  note,  "  that  ignorance  of  the  law 
will  furnish  no  excuse  for  any  person;  it  wiU  not  affect  agree- 
ments nor  excuse  from  the  legal  consequences  of  particular 
acts;"  and  Justice  Story  has  remarked,  1  Eq.  Jur.',  sec.  Ill, 
that  in  that  rule  **  he  is  fully  borne  out  by  the  authorities."  It 
is  quite  obvious,  however,  that  there  are  many  cases  in  which  a 
party  has  been  relieved  from  the  consequences  of  acts  which 
have  arisen  from  an  ignorance  of  the  law.  It  would  seem  thut 
those  cases  were  decided  upon  particular  circumstances  involved 
in  them,  rather  than  upon  the  application  of  general  equitable 
rules.  As  observed  by  Justice  Story,  1  Eq.  Jur.,  sees.  137, 
138,  "the  real  exceptions  are  very  few,  and  generally  stand 
upon  some  very  urgent  pressure  of  circumstances.  The  rule 
itself  is  relaxed  in  cases  where  there  is  a  total  ignorance  of  title 
founded  on  a  plain  and  settled  rule  of  law,  and  in  cases  of  im- 
position, misrepresentation,  undue  influence,  misplaced  confi- 
dence, and  surprise;  but  it  may  be  safely  aftened,  as  a  well* 
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established  doctrine,  that  a  mere  mistake  of  law,  unattended 
with  any  such  special  circumstances  as  have  been  above  sug- 
gested, will  furnish  no  ground  for  the  interposition  of  a  court  of 
equity;  and  the  present  disposition  of  courts  is  to  narrow,  rather 
than  to  enlarge,  the  operation  of  exceptions."  Without  exam- 
ining the  various  cases  on  this  subject  to  which  we  were 
referred,  it  is  sufficient  to  refer  to  the  case  of  Sunt  v.  Bous- 
maniere^  1  Pet.  15,  where  the  parly  acted  under  a  mistake 
of  law,  and  under  the  advice  of  counsel;  and  yet  the  court 
refused  relief.  In  the  case  of  Bank  of  United  States  v.  Dan^ 
iels,  12  Id.  32,  this  subject  and  the  authorities  were  fully 
examined,  and  in  that  case  the  court  observed:  ''That  mere 
mistakes  of  law  are  not  remediable  is  well  established  in  Hani 
V.  Bousmaniere,  supra;  and  we  can  only  repeat  what  was  then 
said,  that  whatever  exceptions  there  may  be  to  the  rule,  they 
will  be  found  few  in  number,  and  to  have  something  peculiar  in 
their  character,  and  to  involve  other  elements  of  decision." 
Those  cases  are  regarded  as  having  settled  the  doctrine  in  the 
•courts  of  the  United  States.  In  England,  in  the  case  of  Stewart 
V.  Stewart,  6  01.  &  Fin.  964,  Lord  Cottenham  has  recently  criti- 
cally examined  the  authorities  on  this  subject  and  came  to  the 
same  conclusion,  and  his  opinion  was  subsequently  confirmed 
by  the  house  of  lords.  In  the  case  of  Peites  v.  Bank  of  White* 
hall,  17  Yt.  444,  the  same  doctrine  was  sustained  in  this  state, 
and  relief  in  equity  was  refused  where  a  party  acted  under  a 
mistake  in  law,  and  upon  the  advice  of  counsel.  There  is  noth- 
ing in  this  case  that  takes  it  from  the  operation  of  this  general 
rule;  and  unless  we  disregard  the  general  current  of  both  Eng- 
lish and  American  cases,  we  think  the  plaintiff  is  bound  by  the 
act  of  receiving  the  money  to  the  conditions  upon  which  it  was 
offered,  and  that  in  equity,  as  well  as  at  law,  the  mortgaged 
debt  must  be  regarded  as  compromised  and  discharged. 
The  decree  of  the  chancellor  is  affirmed,  with  costs. 

AoooBD  AND  SATiSFAonoK:  Soee  V.  Hall,  68  Am.  Dec.  402;  Jones  v.  Pet' 
kin$,  64  Id.  136,  and  note  treating  this  sobjeot  138-143;  satUfaotion  of  un- 
liquidated demands:  Id.  140,  141.  The  principal  case  is  cited  in  Calkins  v. 
State,  13  Wis.  395,  to  the  point  that  the  offer  and  acceptance  of  a  sum  leu 
than  the  amornt  due  constitutes  a  complete  bar  in  all  cases  where  there  ex- 
ists a  bona  Jlde  controversy  as  to  the  liability  or  the  amount  due,  or  where 
the  claims  are  of  an  unliquidated  or  uncertain  character,  and  proper  matteri 
for  judicial  investigation  as  well  as  compromise  and  adjustment. 

MiftTAKB  OF  Law,  whkn  Equity  Relieves  against:  Pierwn  v.  Arm- 
strong, 63  Am  Dec.  440,  and  cases  cited  in  the  note  450;  DkkOraon  v.  Biple^ 
County,  Id.  373,  and  note  380.    There  must  be  additional  equitable  ground  ^ 
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of  relief:  Dm  t.  Shahan,  60  Id.  540;  ChampUn  v.  Layttn,  31  Id.  382;  State 
▼.  BeigaHt  39  Id.  828;  Jtixan  t.  Toulmin,  44  Id.  448,  and  caa^s  cited  in  ih» 
notes  thereto;  but  see  State  ▼.  Paup,  56  Id.  303;  Champlm  v.  Laytin,  ntpra, 

MiSTAKK  OR  lOKORAKOC  OV  FaOT,   WHSRB  THJBRB  ARK  EqUAL  MkAMS  OF 

KifOWLKDOK  and  no  frand  appears,  is  no  groond  for  equitable  relief:  Robert' 
ton  V.  Smith,  00  Am.  Deo.  234;  BeU  ▼.  MeAoh  56  Id.  329.  and  note. 


Gabbeit  V.  Patohin. 

[29  yxiMOllT,  948.] 

Statuts  Kxmrrmo  from  Exrodtiok  '*Such  SurrABLS  Tools  as  mat  bb 
Nbobssart  for  Upholding  Lm*'  exempts  not  only  the  shoe-making 
tools  of  one  whose  principal  oooapation  was  shoe-making,  but  who  also 
carried  on  farming,  and  lived  isolated,  and  did  his  own  repairing  of  farm- 
ing implements,  but  also  such  farming  tools  as  are  used  by  hand,  and  the 
simple  tools  necessary  for  the  repairing  of  farming  implements. 

**KicBssARY,'*  IN  Statutb  Exbmftino  *'Such  Suitablb  Tools  as  matbk 
NsoESSART  FOR  UPHOLDING  LiFB,"  includes  such  convenient  or  useful 
tools  as  a  man  procures  for  his  personal  use,  unless  extravagant;  and 
tools  aggregating  ten  dollars  in  value  are  not  extravagant. 

*' Tools,"  in  Statutb  Exbmptikg  *'Suoh  Suitablb  Tools  as  may  bb 
Necessary  for  Upholding  LtFE,"  includes  such  fanning  implements 
as  are  used  by  hand,  hut  not  such  as  are  used  by  means  of  oxen  or  horsey 
such  as  carts,  plows,  etc. 

Trkspabs.  The  defendant  attached  an  iron  shovel,  spade, 
dung-fork,  three  pitchforks,  a  scythe  and  snath,  a  potato-hook, 
hog-hook,  common  ax,  broad-ax,  adz,  hatchet,  and  five  augers 
belonging  to  the  plaintiff,  and  comprising  everything  of  this 
kind  that  he  owned.  These  tools  amounted  in  value  to  ten  dol- 
lars and  thirty  cents.  The  plaintiff's  principal  occupation  or 
trade  was  shoe-making,  but  he  lived  rather  isolated,  and  did  his 
own  repairing  of  sleds,  ox-yokes,  etc.  The  question  involved 
was  whether  the  tools  were  exempt  from  attochment.  Counsel 
for  the  defendant  contended  inter  alia  that  only  the  plaintiff's 
shoe-making  kit  was  exempt.  Judgment  for  the  plaintiff  for  the 
value  of  the  tools  attached,  and  exceptions  by  the  defendant. 

J.  L.  Stark,  for  the  defendant. 

A.  B.  Gardner  and  U.  M.  Bobinson,  for  the  plaintiff. 

By  C!ourt,  Bsdfibld,  C.  J.  The  question  here  is,  whether  cer- 
tain farming  tools,  as  pitchforks,  iron  shovel,  potato-hook, 
scythe  and  snath,  spade,  dung-fork,  and  common  ax,  and  cer- 
tain other  tools,  as  adz,  hatchet,  broad-ax,  augers,  are  exempt 
from  attachment. 
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The  statute  is,  that  **  such  suitable  api>arel9  bedding,  tools, 
etc.,  as  may  be  necessary  for  upholding  life/'  shall  be  exempt 
from  attachment  and  levy  of  execution.  The  term  **  necessary  " 
in  this  connection  has  been  construed  to  mean  convenient  or 
useful,  and  that  has  been  deemed  convenient  or  useful  which 
a  man  procures  for  his  own  personal  use,  unless  extravagant. 
And  ten  dollars  in  all  for  tools  of  this  character  could  not  be 
esteemed  such,  if  they  are  of  the  character  to  which  the  statute 
refers. 

The  word  **  tools  **  in  this  statute  has  long  been  held  to  extend 
to  such  farming  tools  as  are  used  by  hand,  and  to  include  hoes, 
axes,  pitchforks,  shovels,  spades,  scythes,  snaths,  cradles,  dung- 
forks,  and  other  tools  of  that  character.  But  it  is  not  to  in- 
clude machinery,  or  implements  used  by  oxen  and  horses,  as 
carts,  plows,  burrows,  mowers  fmd  reapers,  etc.  We  think  this 
is  the  sound  and  reasonable  construction  of  the  statute. 

And  we  see  no  reason  why  one  who  carries  on  farming  to  any 
extent,  as  this  plaintiff  did,  should  not  have  an  adz,  broad-ax, 
augers,  and  such  simple  mechanic  tools  exempt  from  attach- 
ment as  are  indispensable  for  repairing  farming  implements, 
and  which  he  procures  for  his  own  use,  and  which  he  in  fact  uses 
as  much  as  a  mechanic.  He  is  or  may  be  compelled  to  perform 
such  mechanical  work  in  order  to  get  along  with  his  ordinary 
farming  operations,  and  if  so,  he  must  have  the  tools,  and 
should  hold  them  exempt  from  levy  of  execution. 

Judgment  affirmed.  

*'TooLB,*'  ni  ExxMPnoK  Statutx,  Includbs  What:  Whiteomb  v.  BM^ 
66  Am.  Dec.  679;  note  to  KUbum  v.  Deming,  21  Id.  546;  Moniague  v.  Biek- 
ardatm^  63  Id.  173,  note  176;  Healy  v.  BtOtmom^  60  Id.  94,  and  note  96,  ool- 
lectlng  other  oases;  see  QuigUy  r.  Oarkamt  63  Id.  139. 

"NiOBflBABT,"  MxANiNO  ov,  IN  BxiiirnoN  STAtUTX:  MotUague  v.  BieJ^ 
ordmrn^  63  Am.  Deo.  173. 


Lyman  v.  Edgebton. 

[W  VsaMOMT,  a06.] 

NiOLior  or  Towsr  Clk&k  to  Ikdxx  Eioord  FuBNismB  No  Cause  oi 
Aonoir,  under  a  statnte  making  the  town  liable  for  damages  aocmmg 
to  any  person  from  the  neglect  of  the  town  clerk,  unless  it  is  the  cause 
of  the  alleged  injury,  which  must  not  result  from  the  plaintiff's  want  of 
diUgenoe;  therefore  it  gives  no  right  of  action  to  one  who  never  examined 
the  records,  and  was  therefore  not  misled  by  the  omission. 

fALSB   RXPBBSXNTATIONS  OF    ToWN  ClKRK  AS  TO  RiOORDS  IN    HIS    OfFIOI 

wiU  not  give  right  of  action  against  town,  under  a  statute  making  ths 
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town  liable  for  the  neglect  of  the  town  clerk;  but  to  hold  the  town  liable 
for  a  defect  in  the  reoorda,  the  plaintiff  most  either  examine  the  records, 
or  prove  a  refasal  of  the  clerk  to  permit  him  to  do  so  upon  request. 

Bxcnsx  FOB  Making  Request  is  not  Pbovablb  unpkb  Allboation  or 
Refusal  of  Town  Clkkk  to  show  records  upon  request. 

Request  to  Town  Clebk  to  Show  Reco&ds  is  not  ^u)vsd  by  testimony 
that  the  plaintiff  asked  the  clerk  if  there  was  any  claim  upon  the  prop- 
erty, and  that  he  made  the  inquiry  to  avoid  an  examination  of  the  rec- 
ords. 

Statements  of  Town  Clebk  besfeotino  Records  in  his'  Office  abe 
NOT  Official  Acts,  and  if  false,  the  town  is  not  liable  for  the  injury  ac- 
cruing therefrom,  under  a  statute  making  the  town  liable  for  the  neglect 
or  default  of  the  town  clerk. 

Neglect  of  Town  Clebk,  whetheb  Fbaudulent  ob  not,  to  Disclose 
Existence  of  Incumbbance  upon  premises  to  purchaser  is  not  an  offi* 
cial  neglect  for  which  the  town  is  liable  by  statute. 

Action  on  the  case  against  Edgerton,  town  clerk,  and  the 
towns  of  Windsor  and  West  Windsor.  Verdict  for  the  plain* 
tiff.  Motion  in  arrest  of  judgment  overruledy  and  judgment  for 
the  plaintiff.  The  defendant  excepted.  The  opinion  states  the 
case. 

Wcishbufn  and  Marsh,  and  W.  Courier,  for  the  defendants. 

E.  Hutchinaon,  and  Converse  and  Barrett,  for  the  plaintiff. 

£j  Oourt,  Isham,  J.  The  questions  in  this  case  arise  upon  a 
motion  in  arrest  of  judgment  for  the  insufficiency  of  the  decla- 
ration, and  upon  exceptions  allowed  upon  the  trial  of  the  case 
before  the  jury.  The  second  count,  on  a  former  hearing  of  the 
case,  was  adjudged  sufficient  upon  general  demurrer,  and  is 
now  regarded  as  sufficient  upon  this  motion  in  arrest.  If  the 
plaintiff  is  entitled  to  an  affirmance  of  the  judgment  on  the 
second  count,  the  motion  in  arrest  is  obviated;  but  if  other- 
wise, the  questions  in  the  case  arise  on  that  motion,  whether 
the  facts  stated  in  either  of  the  other  counts  are  sufficient  to 
sustain  the  action. 

The  action  is  brought  on  that  provision  of  the  statute  which 
renders  towns  liable  for  damages  which  have  accrued  to  any 
person  by  reason  of  the  neglect  or  default  of  their  town  clerk. 
It  appears  from  the  case  that  Edgerton  was  town  clerk  of 
Windsor,  previous  to  its  division  by  an  act  of  the  legislature, 
during  the  year  1835,  and  until  March,  1839.  In  February, 
1839,  Edgerton  and  his  wife  conveyed  to  the  plaintiff  the  prem- 
ises referred  to  in  the  declaration  by  warranty  deed.  The  same 
premises,  it  also  appears,  were  included  in  a  mortgage  deed 
previously  executed  by  them  to  George  and  Edward  Curtis, 
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which  was  recorded  at  length  upon  the  town  records;  but  no 
index  was  made  to  that  record  until  long  after  the  sale  of  the 
premises  to  the  plaintiff.  The  complaint  in  the  second  count 
is  that  Edgerton  neglected,  while  town  clerk,  to  make  an  index 
to  the  record  of  that  mortgage,  and  that  he  also,  after  a  request 
b»d  been  made,  neglected  to  show  the  record  of  it,  or  to  dis- 
close to  the  plaintiff  its  existence.  In  the  case  of  Curtis  v.  Ly^ 
tnan^  24  Yt.  838,  it  was  held  that  this  mortgage  deed  was  suffi- 
ciently recorded  to  protect  the  title  of  the  mortgagees,  and  that 
the  plaintiff  was  charged  with  constructiye  notice  of  its  exist- 
ence, although  in  fact  he  had  no  actual  knowledge  of  it  until 
long  after  his  purchase  of  the  premises.  In  the  cases  of  Hunter 
V.  Windsor,  Id.  827,  and  Lyman. y,  Windsor,  Id.  580,  it  was  held 
that  it  was  the  official  duty  of  the  town  clerk  to  provide  an  in- 
dex to  that  record,  and  to  keep  the  same  for  inspection  and 
use;  and  that,  on  request  being  made  for  that  purpose,  it  was 
his  duty  also  to  submit  the  books  of  record  in  his  office,  and  the 
index  belonging  to  them,  to  the  plaintiff's  examination;  and  that 
for  any  neglect  in  these  particulars  the  towns  were  responsible. 
But  to  sustain  an  action  of  this  character,  it  must  appear  that 
the  neglect  of  the  town-clerk  was  the  cause  of  the  injury,  and 
that  the  want  of  such  an  index,  or  his  neglect  to  submit  the 
records  of-  his  office  to  the  plaintiff's  examination,  is  the  reason 
why  actual  knowledge  of  the  existence  of  the  mortgage  was  not 
obtained.  There  is  no  ground  of  complaint  for  any  neglect  of 
official  duty  by  the  town-clerk  when  that  neglect  in  no  way  con- 
tributed to  the  injury  which  the  plaintiff  has  sustained.  The 
principle  applies  to  this'  case  as  well  as  to  others,  that  the 
injury  must  not  result  from  the  plaintiff's  negligence  or  want  of 
proper  diligence.  In  relation  to  the  neglect  of  the  town-clerk 
to  make  an  index  to  that  mortgage  deed,  the  court  properly 
charged  the  jury  that  "as  the  plaintiff  never  examined  the 
records,  and  was  not  misled  by  that  omission,  they  might  dis- 
miss that  from  the  case,  and  in  their  deliberations  ixeat  the  case 
the  same  as  if  the  index  had  been  duly  made."  The  plaintiff 
baying  taken  no  exceptions  to  that  charge,  that  rule  must  be 
regarded  as  binding.  The  declaration  contains  no  averment, 
nor  was  there  any  pretense  that  an  examination  of  the  records 
was  made  or  attempted.  It  cannot  be  said,  therefore,  that  the 
want  of  an  index  was  the  reason  why  the  plaintiff  did  not  ob- 
tain actual  knowledge  that  such  a  mortgage  had  been  given. 
For  that  reason,  the  plaintiff  can  make  no  claim  for  that  neglect 
of  official  duty. 
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In  Delation  to  the  neglect  of  Edgerton  to  sabmit  to  the  plain- 
tiff's examination  the  records  in  his  office,  it  may  be  observed 
that  such  a  request  is  averred  in  this  count;  and  if  there  had 
been  any  testimony  proving  that  averment,  the  plaintiff  would 
have  been  entitled  to  recover  in  this  action.  It  does  not  appear 
from  the  case  that  the  question  whether  a  request  was  made  to 
examine  the  records  was  a  matter  submitted  to  the  jury.  The 
case,  on  all  the  counts,  was  wade  to  rest  on  the  taiae  representa- 
tions  of  Edgerton  that  the  premises  were  free  from  incum- 
brances; for  the  court  instructed  the  jury  that  if  the  plaintiff 
omitted  to  make  that  examination  of  the  records  in  consequence 
of  the  false  information  given  by  Edgerton,  the  want  of  such  an 
examination  would  not  preclude  the  plaintiff  from  a  recovery. 
The  effect  of  that  charge  is,  that  if  those  representations  were 
made  by  Edgerton,  it  vrill  dispense  with  the  necessity  of  proving 
an  examination  of  the  records  or  of  making  any  request  for 
that  purpose.  But  we  think  that  doctrine  cannot  be  sustained. 
So  far  as  the  tovms  of  Windsor  and  West  Windsor  are  con- 
cerned, no  act  of  Edgerton  will  excuse  the  plaintiff  from  using 
those  facilities  or  complying  with  those  requirements  for  which 
express  provisions  are  made  by  statute;  and  particularly  it  is 
necessary  in  this  case  to  prove  such  a  request,  as  such  is  the 
averment  in  this  count.  It  is  not  competent  to  prove  an  excuse 
for  not  making  such  a  request  under  an  averment  that  an  actual 
request  was  made. 

But  if  we  were  to  regard  that  question  as  submitted  to  the  jury, 
and  as  now  properly  before  us,  the  difficulty  in  the  case  is  not 
avoided,  as  we  think  there  is  no  evidence  stated  in  the  case 
tending  to  prove  that  for  the  examination  of  the  town  records  a 
request  was  ever  made  by  the  plaintiff  previous  to  his  purchase 
of  the  premises.  It  is  insisted  that  the  case  shows  that  such  a 
request  was  made,  and  that  the  observation  made  by  the  plain- 
tiff to  Edgerton  during  the  examination  of  the  premises,  that 
"  you  are  tovm  clerk,  and  can  tell  me — is  there  any  claim  upon 
this  property  ?  "  is  evidence  tending  to  prove  that  fact.  But  we 
do  not  feel  at  liberty  to  put  that  construction  upon  that  inquiry. 
It  was  obviously  not  so  intended  by  the  plaintiff,  nor  could  it 
have  been  so  understood  by  Edgerton.  The  testimony  of  the 
plaintiff,  given  on  the  trial  of  this  case  before  the  jury,  which  is 
detailed  in  the  exceptions,  has,  we  think,  put  this  matter  at 
rest.  He  says  that ''  he  did  not  go  to  the  office  at  all,"  that  "  he 
should  have  considered  it  an  imposition  upon  Edgerton  had  he 
proposed  going  there  to  examine  the  records,  and  that  he  made 
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ihe  inqoiiy  of  him  whether  there  was  any  daim  upon  the  prop- 
erty to  prevent  going  to  look  in  the  town  clerk's  office.  The 
plaintiff  did  not  consider  that  he  had  made  sach  a  request,  and 
that  the  request  had  been  denied;  and  we  should  not  regard  that 
language  as  evidence  of  a  fact  which  the  plaintiff  himself  dis- 
claims. It  is  an  obvious  case,  in  which  not  only  a  request,  but 
an  actual  examination  of  the  records,  was  dispensed  with,  in  the 
confidence  placed  by  the  plaintiff  in  the  representations  of  Edger- 
ton  that  the  premises  were  free  from  incumbrances.  It  is  true 
that  the  plaintiff  has  been  injured  in  having  been  compelled  to 
pay  the  Curtis  mortgage;  but  that  injury  did  not  accrue  from  the 
neglect  of  the  towu  clerk  to  make  an  index  to  that  mortgage 
deed,  nor  upon  request  from  the  neglect  of  the  town  clerk  to 
produce  the  records  in  his  office  for  examination.  On  this 
count  in  the  declaration,  therefore,  we  think  the  plaintiff  can* 
not  recover,  as  he  has  failed  to  prove  its  material  averments. 

The  questions  on  the  motion  in  arrest  of  judgment  arise 
upon  the  first,  third,  and  fourth  counts.  We  are  to  regard  the 
facts  stated  in  each  of  these  counts  as  having  been  found  by  the 
jury  on  competent  testimony.  The  third  count,  in  common 
witii  all  the  others,  contains  the  averment  that  Edgerton  neg- 
lected to  make  an  index  to  the  record  of  the  Curtis  mortgage. 
It  is  then  stated  that,  with  a  view  to  mislead  the  plaintiff,  and 
thereby  prevent  him  from  making  an  examination  of  the  records 
in  his  office,  he  represented  that  the  premises  were  free  from  all 
incumbrances,  except  a  lease  to  Dunbar  and  White;  and  that, 
in  consequence  of  that  representation,  the  plaintiff  was  induced 
to  and  did  purchase  the  premises  without  any  further  examina- 
tion or  inquiry.  There  is  no  averment  in  this  count  that  there 
was  any  request  by  the  plaintiff,  or  refusal  by  the  town  derk,  to 
submit  the  records  in  his  office  to  the  plaintiff's  inspection. 
The  fact  that  no  such  examination  was  made  or  requested  places 
the  plaintiff  in  the  same  situation  he  would  occupy  if  the  Curtis 
mortgage  had  been  recorded  and  an  index  to  it  duly  made. 
The  only  inquiry,  therefore,  on  this  count  arises  whether  the 
towns  of  Windsor  and  West  Windsor  are  liable  to  the  plaintiil 
in  this  action  for  those  false  representations  of  the  town  clerk, 
when  in  reliance  upon  them  no  examination  of  the  records  was 
made,  in  consequence  of  which  his  injury  has  been  sustained. 

The  statute  provides  that  towns  shall  be  liable  to  make  good 
all  damages  which  shall  accrue  by  reason  of  the  neglect  or  de- 
fault of  any  town  clerk,  etc.  To  ascertain  whether  there  has 
been  any  such  neglect  or  default,  it  becomes  material  to  ascer- 
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tain  the  duties  which  are  imposed  upon  the  town  clerk  by  law; 
for  it  is  only  for  the  neglect  to  perform  official  duties,  or  such 
as  the  statute  requires,  that  towns  are  liable:  Hathaway  v. 
Ooodrich,  5  Vt.  66;  Davis  v.  Clements,  2  N.  H.  890;  People  v. 
JSchuyler,  6  Barb.  168.  The  statute.  Blade's  Ck)mp.  414,  pro- 
Tides  that  town  clerks  shall  provide  books  with  an  index  for 
registering  deeds  and  other  evidences  respecting  titles  to  lauds, 
and  also  for  recording  the  proceedings  of  town  meetings  and 
such  other  acts  and  things  as  are  by  law  required  to  be  recorded; 
and  it  is  made  his  duty  to  record  all  such  matters,  to  furnish 
copies  of  the  same  duly  attested  by  him,  and  on  proper  request 
to  show  the  records  and  files  in  his  office.  These  are  the  spe- 
cific duties  enumerated  by  statute,  so  far  as  they  are  material  to 
be  now  considered.  It  will  be  observed  that  the  powers  and 
duties  of  the  town  clerk  are  confined  to  making  truthful  records 
of  all  matters  left  with  him  which  by  law  are  to  be  recorded,  to 
duly  exemplify  copies  of  the  same,  and  to  keep  and  preserve 
them  for  public  use  and  inspection. 

The  intention  of  the  legislature  and  the  policy  of  the  act  are 
obvious.  It  was  their  intention  to  provide  a  feasible  method, 
which  should  be  certain,  and  as  solemn  in  its  character  as  record 
evidence,  by  which  all  persons  who  are  or  may  be  interested  in 
the  title  of  real  estate  may  ascertain  its  true  condition  and  the 
incumbrances  resting  upon  it.  These  records  alone,  so  far  as 
the  liability  of  towns  is  concerned,  are  made  the  organs  of  in- 
formation in  relation  to  such  titles;  and  purchasers,  as  well  as 
those  who  are  making  advances  upon  its  security,  are  bound  to 
consult  those  records  for  their  information,  and  not  the  man  who, 
for  the  time  being,  holds  the  office  of  town  clerk.  It  is  the  man- 
ner in  which  those  records  are  kept  and  preserved  which  deter- 
mines and  measures  the  liability  of  towns.  If  for  the  protection 
and  security  of  towns  and  persons  interested  the  law  has  pro- 
vided certain  facilities,  in  the  use  of  wnich  actual  knowledge 
of  the  title  to  resd  estate  and  its  incumbrances  may  be  obtained, 
it  is  reasonable  to  require  that  those  facilities  shall  be  used  for 
that  purpose,  and  that  no  liability  shall  rest  upon  the  town  if 
the  party  injured  has  neglected  to  improve  them,  or  has  relied 
for  his  security  upon  the  covenants  in  his  deed,  or  the  repre- 
sentations of  the  town  clerk,  or  upon  any  source  of  information 
other  than  those  records.  If  the  plaintiff  in  this  case  had  ex- 
amined the  records,  and  for  the  want  of  an  index  had  failed  in 
obtaining  actual  knowledge  of  the  existence  of  the  Curtis  mort- 
gage, or  if  he  had  been  refused  the  examination  of  thorn,  the 
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town  would  have  been  clearly  liable.  There  would  then  haTe 
been  a  neglect  of  official  duty — a  neglect  of  duties  the  perform- 
ance of  which  was  required  by  law.  But  in  no  case  are  the 
statements  and  representations  of  a  town  clerk  regarded  as 
official  acts  for  which  towns  are  liable,  nor  are  they  regarded  as 
any  evidence  of  what  does  or  does  not  appear  upon  the  records 
of  the  town. 

In  the  case  of  JSttt  v.  Bellows,  15  Yt.  727,  it  was  held  that  a 
certificate  of  a  town  clerk  that  a  person  had  not  conveyed  land 
is  not  evidence  of  that  fact.  Williams,  0.  J.,  observed:  /'  The 
certificate  of  the  town  clerk  is  evidence  of  what  is  on  record, 
but  he  is  not  a  certifying  officer  as  to  what  does  not  appear  of 
>ecord."  The  certificate  was  not  evidence  in  that  case,  because 
it  was  not  an  official  act;  and  if  not  an  official  act,  it  is  not  a 
matter  for  which  in  any  way  towns  can  be  made  liable.  The 
intent  with  which  such  certificates  or  statements  are  made  does 
not  affect  the  case.  A  fraudulent  intent  will  not  render  an  act 
official  which  otherwise  would  not  be  so.  In  Oakea  v.  EiU,  14 
Pick.  448,  it  was  observed  that  **  recording  officers  may  make 
and  verify  copies  of  their  records,  and  in  doing  so  act  under  the 
obligation  of  their  oath  of  office.  Of  the  verity  of  such  copies, 
their  certificates  are  evidence.  But  it  is  no  part  of  their  duty 
to  certify  facts,  nor  can  their  certificates  be  received  as  evidence 
of  such  facts."  If  their  certificates  are  not  official  acts,  much 
less  will  be  their  verbal  representations.  In  1  Greenl.  Ev.,  sr^. 
498,  it  is  said:  **  If  the  person  was  bound  to  record  the  fact,  then 
the  proper  evidence  is  a  copy  of  the  record  duly  authenticated. 
But  as  to  matters  which  he  is  not  bound  to  record,  his  certificate, 
being  extra-official,  is  merely  the  statement  of  a  private  person, 
and  will,  therefore,  be  rejected:"  Jackson  v.  Miller,  6  Cow.  751; 
Wolfe  V.  Washburn,  Id.  261;  Carter  v.  Slokes,  1  Mau.  &  Sel.  590. 
The  statute  does  not  make  it  the  duty  of  town  clerks  to  answer 
such  interrogatories,  nor  are  they,  so  far  as  the  liability  of  towns 
is  concerned,  authorized  to  make  any  such  representations  or 
statements;  it  is  no  part  of  their  official  duty.  They  must 
therefore  be  regarded  as  the  statements  or  representations  of  a 
private  person,  and  for  which  towns  are  not  responsible.  W* 
think  the  facts  stated  in  this  count  are  insufficient  to  sustain 
this  action. 

The  first  and  fourth  counts  are,  for  the  reasons  which  have 
been  stated  in  connection  with  the  third  count,  regarded  insuffi- 
cient. The  first  count  contains  the  averment  that  Edgerton 
Delected  to  disclose  to  the  plaintiff  the  existence  of  a  mortgage 
inrevious  to  tha  purchase  of  the  premises;  and  that  is  the  grava- 
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wien  of  Uie  oonnt.  The  f  otirih  count  is  similar  to  the  first,  with 
the  additional  allegation  that  the  n^lect  to  make  that  disclosure 
was  with  a  fraudulent  intent.  If  the  representations  of  the 
town  clerk  cannot  be  regarded  as  official  acts,  his  neglect  to  dis- 
close facts  within  his  knowledge  cannot  be  regarded  as  such. 
The  difficulty  in  sustaining  these  countn  arises  from  the  consid- 
eration that  towns  are  liable  only  for  some  neglect  or  default  in 
keeping  the  town  records,  and  not  for  any  representations  of 
the  town  clerk,  nor  for  his  neglect  to  disclose  facts  within  his 
personal  knowledge.  If  the  town  derk  has  made  such  repre- 
sentations, or  has  neglected  to  make  such  disclosures,  they  are 
personal  considerations,  the  same  as  if  done  by  any  priTate 
individual;  and  for  such  matters  towns  are  not  responsible. 
Whether  an  action  could  be  sustained  against  Edgerton  for 
these  statements,  or  for  a  fraudulent  neglect  to  disclose  the  exist- 
ence of  that  mortgage,  is  not  a  question  arising  in  the  case. 
It  is  sufficient  to  observe  that  the  statute  has  imposed  no  such 
liability  on  towns.  The  fact  that  Edgerton  was  both  grantor 
of  the  premises  and  town  clerk  we  have  not  regarded  as  of  any 
importance  in  the  case,  or  as  in  any  way  affecting  the  legal 
principles  involved  in  it.  If  that  circumstance  has  any  effect,  it 
should  have  led  the  plaintiff  to  place  less  confidence  in  such 
representations,  and  to  the  exercise  of  greater  diligence  in  the 
examination  of  the  records,  and  in  the  use  of  all  those  facilities 
which  the  law  has  provided  for  his  security  as  well  as  for  the 
security  of  towns. 

The  result  is,  that  the  judgment  of  the  county  court  must  be 
reversed,  and  a  new  trial  granted. 

Towns,  Couktibs,  or  Municipal  Cobpobations  arm  not  Liabui  vor 
KoN-iXAHANCE,  M18FBA8ANCE,  OB  Malfkasancx  of  theiT  offioen  Tespecting 
their  legal  duties:  LcriUard  v.  Town  of  Monroe,  02  Am.  I>eo.  120,  and  note 
124;  see  note  to  WaOaee  v.  OU^  qf  Muacaane,  61  Id.  133;  Deane  r.  Am- 
rfofpA,  132  Mass.  477. 


Babnabd  V.  Whipflel 

[20  VBufon,  401.] 

TtfLB  OF  Pbbsov  undeb  Whom  Both  Pabtibs  Claim  rbbd  hot  bi 
Pbovbd. 

Riobt  to  Pew  oak  bb  Tbansfbbbbd  onlt  in  Mannbb  Pbovidbd  fob 
Transfbb  07  Rxalty. 

Lew  of  Execotion  upon  Pew  as  Bealtt  Transfebs-  Title  as  against  a 
prior  assignment  of  a  certificate  of  ownership  thereof,  recorded  by  the 
clerk  of  the  society  occupying  the  church,  in  accordauce  with  the  by-Uwi 
of  the  society,  which  provide<l  for  a  transfer  of  pews  in  this  wav. 
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EnormsT  for  a  pew  in  a  meeting-houBe.  The  plaintifP 
showed  that  one  Williams  had  purchased  the  pew»  and  that  an 
execution  in  favor  of  the  plaintiff  and  against  Williams  had 
been  duly  levied  thereon  as  real  estate  belonging  to  Williams. 
It  was  admitted  that  the  defendant  was  in  possession  when  this 
action  was  commenced.  The  defendant  introduced  a  by-law  of 
the  congregational  society  which  occupied  the  church.  The 
by-law  provided  that  the  clerk  of  the  society  give  to  each  pur- 
chaser of  pews  a  certificate  of  ownership;  that  this  certificate 
Aould  be  recorded,  and  when  any  owner  of  a  pew  should  trans- 
fer it,  the  purchaser  should  return  the  transfer  and  take  a  new 
certificate,  which  should  be  in  like  manner  recorded.  The  de- 
fendant then  introduced  a  certificate  of  ownership  issued  to 
Williams,  and  by  him  before  the  plaintiff's  levy  assigned  to  the 
defendant,  and  by  the  latter  left  with  the  clerk  of  the  society  for 
record,  and  for  the  issuance  of  a  new  certificate  to  him.  The 
jury,  under  the  instructions  given,  found  for  the  defendant. 
The  plaintiff  excepted. 

/.  Ward,  for  the  plaintiff. 

8.  W,  Porter  and  J.  F.  Deane,  for  the  defendants. 

By  Court,  Isham,  J.  As  the  plaintiff  and  defendants  claim 
title  under  Luke  Williams,  they  are  not  permitted  to  deny  his 
title  to  the  pew  mentioned  in  the  declaration.  As  between  these 
parties,  the  title  of  Luke  Williams  need  not  be  shown;  and  the 
party  will  prevail  in  this  action  who  has  the  better  right  from 
him:  Brooks  v.  Chaplin,  8  Yi  281  [23  Am.  Dec.  209].  The  doc- 
trine seems  now  well  settled  that  the  right  to  a  pew  in  a  meet- 
ing-house is  to  be  regarded  as  real  estate.  At  common  law,  such 
a  right  is  an  incorporeal  hereditament.  The  freehold  of  the 
church  is  in  the  parson  for  the  time  being.  In  this  country  the 
title  generally  depends  on  statutes  enacted  to  regulate  this  kind 
of  property.  In  some  instances  the  right  is  declared  to  be  an 
interest  in  real  estate,  and  in  others  an  interest  in  personal 
property.  In  1  Greenleaf's  Cruise  on  Beal  Property,  44,  it  is 
observed,  that  **  it  follows,  in  the  absence  of  any  statute  provis- 
ions, that  this  kind  of  property  is  to  be  considered  as  real  estate 
in  all  cases  arising  under  the  statutes  of  frauds,  or  of  convey- 
ances, or  of  descents  and  distributions.  The  right  is  held  subject 
to  that  of  the  proprietors  to  repair  and  alter  the  edifice  for  the 
purpose  of  more  convenient  worship."  The  same  doctrine  is 
sustained  in  3  Kent's  Com.  489;  Bates  v.  SparreU,  IQ  Mass.  323; 
BaptifU  Church  of  Ithaca  v.  Bigelow,  16  Wend.  28.    In  the  case 
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of  Kellogg  ▼.  Diekmmm,  18  Yt.  266,  it  was  observed  that  <<  the 
right  to  a  pew  was  unquestioned  in  this  state,  and  that  the 
property  therein  is  considered  as  partaking  of  the  character  of 
real  estate."  The  same  doctrine  was  held  in  Hodges  v.  Oreen, 
28  Id.  858.  In  all  these  cases  it  was  held  that  while  the  house 
remains,  the  pew-holder  may  maintain  ejectment,  case,  or  tres- 
pass, according  to  the  circumstances,  if  he  be  disturbed  in  his 
right. 

The  assignment  of  the  certificate  by  Williams  to  Whipple  of 
his  right  to  the  pew  transferred  no  legal  title.  That  right  could 
be  transferred  only  in  the  manner  provided  for  the  transfer  of 
real  estate.  It  possibly  might  be  regarded  as  a  contract  of  pur- 
chase, which  a  court  of  equity  would  decree  to  be  specifically 
performed  by  the  execution  of  a  valid  conveyance,  not  only  as 
against  Williams,  but  his  attaching  creditors  having  notice  of 
that  contract.  The  fact  that  the  defendant  was  in  actual  pos- 
session of  the  premises  is  a  circumstance  which  has  been  fre- 
quently held  to  be  sufficient  notice  to  third  persons  of  the  con- 
tract and  claim  under  which  the  possession  is  held.  But  the 
claim  is  merely  equitable,  and  which  courts  of  equity  alone  can 
protect.  The  plaintiff,  by  the  levy  of  his  execution,  has  acquired 
the  legal  title,  and  at  law  the  legal  title  must  prevail  over  the 
equitable  interest. 

The  judgment  of  the  county  coiurt  is  reversed. 

TtTLB    07   PSBSON    UNDIB  WhOM    BoTH    PaBTIXS    ClAIM    NEBD  NOT    BB 

Pkoved:  Miller  v.  Surls,  65  Am.  Dec  592,  and  cases  dted  in  the  note  602. 
Natube  07  PROPEBTT  IN  Pews:  See  Shaw  v.  Beveridge,  38  Am.  Dec.  616, 
and  note  617.  The  right  to  a  pew  is  real  estate  in  all  cases  arising  under  the 
statute  of  frauds  or  of  conveyances,  or  of  descents  and  distributions,  and  the 
owner  may  maintain  trespass  quare  daunim/rtgU:  O^Hear  t.  Dt  Qoetbriand^ 
33  Vt.  607,  citing  the  principal  < 


Spbague  v.  Smith. 

(29  VUMONT,  431.] 
TRUSTBBS  OPSBATiko  RaILBOAD  70B  BeNETIT  07   BONDHOLDEBS  ARB  PeR- 

BONALLT  Liable  to  owners  of  freight  and  to  passengers,  to  the  same  ex- 
tent as  the  company  would  be  if  operating  the  road,  and  in  the  same  way 
lessees  or  mere  intruders  who  operate  the  road  are  liable. 
Bbluno  Thbough-ticket  oveb  Connbotiko  Lines  to  Passbnobrs  doe.« 
not  render  carrier  liable  for  carriage  of  passengers  beyond  his  own 
line;  but  he  is  liable  for  the  through  transportation  of  freight  and  bag 
glige,  9eiMe. 
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Cakkeebs  ov  PASBBiOKas  ASM  BounD  TO  Etebotii*  Utkobt  Cabm;  but 
they  are  DOt  liable  for  raoh  perils  u  oocar  wholly  without  their  agency, 
unless  there  is  some  want  of  care  in  escaping  from  the  consequences  of 
such  perils. 

<?Ait»Tgn   OF    PA88SNOBBS    IN    HIS  OWN  GaB8  OTEK  CONNBOTIirO    LIKB8    Is 

liable  as  a  passenger  carrier  throughout  the  route. 
(?/ipi»»it  ov  PA88BNOSB8  m  HIS  OwM  Cabs  ovbr  Co2(KaoTiNO  Lines  is 
not  liable  for  an  injury  occurring  while  the  cars  are  upon  a  connecting 
line,  and  caused  without  his  fault  by  the  negligence  or  misconduct  of  the 
operatiyes  of  the  connecting  line,  over  whom  he  has  no  control,  unless 
the  connecting  roads  constitute  a  general  partnership,  or  are  consolidated 
in  their  interests. 

AonoN  on  the  case  for  damages  for  injuries  received  by  plain- 
tiff as  a  passenger,  against  Smith  and  others,  who  were  trustees 
of  the  first-mortgage  bonds  of  the  Vermont  Central  Railroad 
Company,  and  when  the  company  failed  to  pay  the  interest  on 
the  bonds,  took  possession  of  and  operated  the  road.  While 
operating  the  road,  they  had  an  agreement  with  the  Northern 
New  Hampshire  Eailroad  Company,  and  with  other  companies 
having  connecting  lines  between  Vermont  and  Boston,  under 
which  the  freight  received  by  the  Vermont  Central  was  to  be 
carried  through  to  Boston  in  their  own  cars  over  the  connecting 
roads,  and  a  division  of  the  freightage  was  to  be  made  between 
them.  When  the  cars  of  the  Vermont  Central  were  upon  the 
track  of  the  Northern  New  Hampshire,  the  latter  company  fur- 
nished engines  and  engineers.  It  was  the  custom  of  the  Ver- 
mont Central  to  carry  cattle  over  the  connecting  lines,  to  receive 
the  full  freightage,  and  to  give  way-bills  or  bills  of  lading,  anri 
when  a  full  car-load  of  cattle  was  sent,  to  carry  the  owner  or 
some  other  person  to  care  for  the  cattle  without  additional 
charge,  and  accompanying  each  cattle  train  was  a  saloon-car  for 
the  use  of  such  persons.  The  plaintiff  had  loaded  a  car-load  of 
cattle,  had  paid  the  freightage  thereon,  and  received  a  way-bill 
to  Medford,  Massachusetts,  and  was  in  the  saloon-car  of  the 
cattle  train  when  it  stopped  at  a  station  on  the  Northern  New 
Hampshire  road.  While  waiting  here  for  a  passenger  train  to 
pass,  a  freight  train  of  the  Northern  New  Hampshire  road  was 
carelessly  run  into  the  rear  end  of  the  cattle  train,  striking  the 
saloon-car  in  which  was  the  plaintiff,  who  was  seriously  injured 
by  the  collision.  The  coiurt  charged  that  the  defendants  were 
liable.  Verdict  for  the  plaintiff,  and  exceptions  bj  the  de- 
fendants. 

J.  P.  Kidder^  and  Peck  and  Colby,  for  the  defendants. 
W.  Hebard,  for  the  plaintiff. 
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By  C!oiirty  Bsdvield,  0.  J.  1.  The  defendants  axe  trnatees  for 
the  benefit  of  certain  bondholders  of  the  Yermont  Centrul  rail- 
roady  and  as  such,  assignees  of  the  company.  The  first  question 
made  in  the  case  is,  whether  the  defendants  are  personally  liable 
upon  the  contracts  made  by  the  operatives  upon  the  road,  or  for 
their  negligence  or  misconduct  while  they  continue  to  operate 
the  road  and  receiye  freight  and  pay  for  carrying  passengers,  for 
the  benefit  of  the  cesluia  qvs  trust. 

It  is  well  settled  in  practice  and  by  repeated  decisions  that  the 
lessees  of  railroads  are  liable  to  the  same  extent  as  the  lessors 
would  have  been,  while  they  continue  to  operate  the  road. 
Indeed,  there  can  be  no  question,  we  think,  that  a  mere  intruder 
into  the  franchise  of  a  railway  corporation,  who  should  continue 
to  use  it  for  his  own  benefit,  would  be  liable  to  passengers, 
and  the  owners  of  freight  who  should  employ  him,  to  the  same 
extent  precisely  as  the  company  itself,  while  continuing  the  same 
business.  Any  other  view  of  the  liability  of  such  intruder  would 
be  to  allow  him  to  allege  his  own  wrong  in  his  defense.  And  we 
can  see  no  reason  why  the  defendants  are  not  liable  to  the  same 
extent  as  the  company  would  have  been,  and  upon  similar  grounds 
to  those  upon  which  lessees  or  any  others  exercising  the  fran- 
chise of  the  company  for  the  time  must  be;  that  is,  that  they  are 
the  ostensible  parties  who  appear  to  the  public  to  be  exercising 
the  franchise  of  the  company.  It  would  be  perplexing  in  the 
extreme  to  require  strangers  suffering  injury  through  the  neg- 
ligence of  operatives  under  the  defendants'  control  to  look 
beyond  the  i>arty  exercising  such  control.  The  party  having 
this  independent  control  is  in  general  liable  for  the  acts  of  those 
under  such  control,  whether  of  contract  or  tort. 

2.  As  the  defendants  were  interested  in  the  transportation  of 
the  freight,  and  took  pay  and  gave  tickets  through,  they  are 
prima  faci^  liable  for  the  delivery  at  the  point  of  destination. 

But  in  regard  to  canying  passengers  the  rule  is  different,  we 
apprehend.  These  through-tickets,  in  the  form  of  coupons  for 
each  successive  company,  which  are  purchased  of  the  first  com- 
pany, import  no  contract,  ordinarily,  to  carry  the  passenger  be- 
yond the  line  of  the  road  of  the  first  company,  so  far  at  least  as 
they  are  concerned.  The  baggage  of  passengers  may  come  under 
the  same  rule  in  regard  to  conveying  beyond  the  first  company's 
line  which  freight  does,  as  the  same  general  liability  exists.  But 
through-passenger  tickets  are  to  be  regarded  as  distinct  tickets 
for  each  road,  and  unless  the  road  check  baggage  through,  it  is 
questionable,  perhaps,  how  far  they  are  liable  for  losses  beyond 
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their  own  limits  And  the  oontraot  between  the  oompanies  which 
commonly  existB  in  legard  to  the  division  of  the  price  of  the 
through-ticket  constitutes  no  such  partnership,  probably,  as  will 
render  each  company  liable  for  the  whole  route.  The  first  com- 
pany is,  in  such  case,  looked  upon  as  the  agent  of  the  other 
coropanies  for  selling  their  tickets,  and  the  contract  requires  no 
different  construction  from  one  where  the  tickets  of  one  com- 
pany are  sold  at  the  stations  of  other  companies:  Hood  v.  New 
York  S  N.  H.  B.  B.  Co.,  22  Conn.  1;  S.  0.,  Id.  60li\  SOsworth 
▼.  IbrU,  26  Ak.  783  [62  Am.  Bee.  749J. 

And  in  the  present  case  there  seems  to  haye  been  no  ground 
to  question  that  the  extent  of  the  defendants'  contract  would 
oblige  them  to  cany  the  freight  through  as  common  carriers, 
which  will  make  them  liable  for  all  injuries  not  caused  by  in- 
eritable  accident  or  the  public  enemy. 

And  in  regard  to  the  carrying  tiie  plaintiff  as  a  passenger 
upon  the  freight  train,  in  the  saloon-car  provided  for  that  pur- 
pose, the  contract  for  carrying  will  extend  throughout  the 
route,  the  same  as  that  in  regard  to  freight.  The  defendants 
throughout  the  route,  and  of  course  at  the  point  where  the  in- 
jury occurred,  owed,  by  virtue  of  their  contract,  to  the  plaintiff, 
the  ordinary  protection  which  is  required  of  common  carriers  of 
passengers.  But  this  is  not  the  same  as  that  which  common 
carriers  of  freight  stipulate  for.  All  that  common  carriers  of 
passengers  stipulate  for,  in  the  common  case  of  carrying  passen- 
gers, is  to  exercise  the  utmost  care  that  no  injury  befall  those 
who  intrust  themselves  to  their  custody.  This  does  not  include 
such  perils  as  occur  wholly  without  the  agency  of  the  carrier, 
unless  there  is  some  want  of  care  in  escaping  from  the  conse- 
quences of  such  perils:  Camden  S  Amboy  B.  B,  Co.  v.  Burke, 
13  Wend.  611  [28  Am.  Dec.  488]. 

We  do  not  perceive  that  this  rule  of  liability  could  make  the  car- 
rier of  passengers  liable  for  the  act  of  a  party  over  whom  he  had  no 
control.  If  the  act  causing  the  injury  were  that  of  a  servant  or  op- 
erative employed  upon  the  train  carrying  the  plaintiff,  although 
such  operative  were  furnished  and  paid  by  another  company, 
as  the  engineer  in  the  present  case,  the  carrier  is  undoubtedly 
liable.  So,  too,  if  the  injury  is  caused  by  the  misconduct  of 
other  servants  of  the  same  canier  who  is  carrying  the  plaintiff 
while  operating  other  trains,  the  carrier  is  liable.  But  he  can- 
not be  regarded  as  liable,  we  think,  for  all  the  acts  of  all  the 
operatives  of  the  companies  over  whose  roads  he  carries  the 
plaintiff,  unless  some  connection  between  the  roads  of  a  char- 
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aoter  siinilar  to  that  of  general  partnership,  or  the  consolidation 
of  their  interests  in  the  carrying  business  is  shown,  which  wa& 
not  done  in  the  present  case. 

It  would  not  be  pretended  that  a  carrier  of  passengers  by 
coach  is  liable  for  a  mere  tort  committed  upon  such  passengers- 
in  the  course  of  the  transit,  as  by  another  carriage  coming  in 
contact  with  the  carrier's  yehicle,  or  by  an  assault  of  a  stranger. 

It  may  be  true  that  while  the  defendants  were  carrying  tho 
plaintiff  upon  their  own  road  they  may  be  liable  for  an  injury  to- 
him  by  reason  of  an  intrusion  of  another  carriage  upon  their 
track,  since  the  law  enforces  upon  them  the  duty  of  keeping 
their  track  clear.  But  in  those  cases  where  other  companies 
have  the  right  by  law  to  run  their  carriages  upon  the  track  of 
the  defendant's  road,  by  paying  toll,  as  is  common  in  England, 
and  not  uncommon  in  this  country,  in  point  of  right,  although 
not  done  practically  to  any  great  extent,  it  has  never  been  held 
that  one  company  is  liable  to  passengers  carried  by  them  for 
injuries  happening  through  the  fault  of  other  companies  while- 
rightfully  upon  the  same  track,  and  without  any  fault  on  the 
part  of  the  first  company.  This  principle,  it  seems  to  us,  must 
control  the  present  case.  The  defendants'  contract  only  bound 
them  for  the  skill  and  diligence  of  their  own  operatives,  and 
those  under  their  own  control:  Bridge  v.  Orand  Junction  Rx^ 
Co.,  3  Mee.  &  W.  244;  Robinson  v.  Cone,  22  Vt..  213  [64  Am. 
Dec.  67];  Thoroughgood  v.  Bryan,  8  0.  B.  116. 

The  plaintiff  knew  before  entering  upon  the  defendants'  train 
that  he  would  be  exposed  to  those  perils.  They  are  incident, 
of  course,  to  all  railway  traveling,  and  especially  upon  roads  with 
only  a  single  track.  And  knowing  that  this  train  was  to  be 
carried  over  other  roads,  where  the  defendants  had  no  exclusive 
control,  he  must  have  understood,  or  was  bound  to  understand, 
that  the  common  contract  for  canying  passengers  would  not 
indemnify  him  against  such  perils.  He  must,  then,  we  think, 
look  to  the  company  having  the  control  of  those  by  whose  neg- 
ligence he  was  injured.  These  persons  were  no  more  under  the 
control  of  the  defendants  than  of  the  plaintiff,  and  there  is  ncy 
reason  why  the  defendants  should  take  the  risk  of  their  good 
conduct  more  than  that  the  plaintiff  should,  unless  they  sa 
stipulated. 

Judgment  reversed  and  case  remanded. 

LiABiLiTiKS  Of  Common  Cabsiers  SsLUNa  Tickets  or  contracting  for 
carriage  over  connecting  lines:  Carter  v.  Peck^  67  Am.  Dec  604,  and  note  606 p 
FUchburgetc.  R,  R.  Co,  v.  Ilarma,  06  Id.  427,  and  note  430,  431;  JIarl  v. 
RenMM^iaeretcR.  Ji.  Co.,  59  Id.  447.  note  450. 
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Pasbskoxb  Cabbibbs  abb  Liablb  tob  Utmobt  Cabb  and  Skill,  bat  are 
not  insmers  agiunst  accidents:  Galena  etc.  R,  B.  Co,  v.  Fay,  63  Am.  Dec. 
323,  note  citing  prior  cases  333;  Farish  v.  JieigU,  62  Id.  666;  F^rmk  v.  Coe,  61 
Id.  141,  note  146;  OUienwcUerv.  Madison  ^bl.B.R,  Co.^  Id.  101;  see  note  to 
Hegeman  v.  WtsUmR.  R.  Corp.,  64  Id.  521. 

Lbssbb  of 'Bailboad  Compakt  is  Liablb  fob  Failubb  to  Kbbf  abd 
Ring  Bbll  upon  locomotive  in  compliance  with  the  statute:  lAnfidd  t.  Old 
CklUmy  R.  R.  Corp.,  57  Am.  Deo.  124,  and  note  128.  Bat  in  NdaoH  t.  Ver- 
mont  ele.  R.  R.  Co.,  62  Id.  614,  it  is  held  that  a  railroad  company  is  liable 
for  the  acts  of  its  lessees;  and  see  note  617. 

Bailboab  Company  dobs  not  Assumb  Duty  to  Passknobbs  of  An* 
OTHBB  Railboad  COMPANY  by  merely  giving  the  latter  permission  to  ose  its 
road;  nor,  it  seems,  by  contracting  to  make  its  road  safe  for  sach  passengers. 
The  remedy  of  an  injared  passenger  is  against  the  company  with  whom  he 
contracted:  Mureh  y.  Concord  R.  R,  Corp.,  61  Am.  Dec  631.  But  a  railroad 
company  will  be  liable  as  a  passenger  carrier  when  cars  of  another  company 
containing  passengers  are  transferred  to  its  road  attached  to  the  engine,  and 
wholly  committed  to  the  sapejrvision  and  control  of  its  agents  and  conductors: 
Schopman  v.  Boston  etc.  R.  R.  Co.,  55  Id.  41. 

LiAsiLrms  of  Tbustkis,  Reoeivebs,  bto.,  Opbbatino  Railboad.-- 
Trustees  in  possession  of  a  railroad  under  a  mortgage  are  liable  as  common 
carriers:  Smith  v.  Eastern  R.  R.,  124  Mass.  157,  citing  the  principal  case.  A 
contract  executed  by  the  trustees  of  the  mortgage  bondholders  of  a  railroad 
company  binds  the  trustees  personally,  and  action  thereon  cannot  be  brought 
against  the  compsny:  Chaffee  v.  Rutland  R.  R.  Co.,  53  Vt.  349,  citing  the 
principal  case.  Receivers  running  and  managing  a  railroad  are  liable  as  com- 
mon carriers:  BlumeiUhaX  t.  Brainerd,  38  Id.  408,  citing  the  principal  case. 
A  receiver  of  a  railroad  is  responsible  individually  for  the  careful  and  proper 
management  of  property,  the  management  of  which  he  has  voluntarily  as- 
sumed, and  oyer  which  the  court  has  no  control,  though  he  is  protected 
where  the  property  is  under  the  control  of  the  court:  K<Un  v.  Smith,  80  N. 
T.  472,  473,  citing  the  principal  case.  A  contractor  possessing  and  exercis- 
ing the  power  of  the  railroad  compsny  over  the  road,  for  the  purpose  of  its 
constroction,  and  asimming  its  control,  is  primarily  liable  to  the  same  extent 
as  the  railroad  company:  Qardner  y.  SmUh,  7  Mich.  422,  dting  the  principal 


Bazteb  v.  Bubh. 


[29  YSBMOITT,  465.] 

To  Sustain  Tboybb,  Plaintiff  must  Show  Titlb  to  Pbopbbty  Con- 
ybbtbd,  either  general  or  special,  and  a  right  to  the  immediate  poiies 


Lbbsob  mat  Rbooyeb  in  Tboybb  Valub  of  Cbops  Conybbtbd  by  Lbbsef 
who  has  not  paid  the  rent,  under  provision  in  lease  that  the  lessor  shah 
have  a  full  lien  on  the  crops  of  that  year  as  security  for  the  payment  of 
the  rent,  since  this  provision  gives  the  lessor  the  ownership  of  the  crops 
until  the  rent  b  paid. 

OvB  MAY  Tbansfeb  Titlb  TO  Cbops  NOT  THEN  IN  BssB,  and  which  are  to 
be  grown  upon  the  land;  and  the  property  will  pass  as  soon  as  they  ars 
grown. 
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Lessor's  Trlb  to  Cbops  ukdkb  Lba^s,  Besbbtiho  to  Him  Ldbh  uvok 
Them  vor  Rent,  is  not  affected  by  his  taking,  at  the  making  of  ths 
lease,  the  lessee's  note,  with  a  surety,  for  the  rent,  or  by  his  proseenting 
an  action  apon  the  note;  and  he  may  sue  in  trover  for  the  cropB. 

IxiANrnr  Of  Lessee  Constitutbs  No  Defense  to  Trover  for  Crops  Con* 
VERTED,  brottj^ht  upon  a  provision  in  the  lease  reserving  to  the  lessor  a 
lien  thereon  for  the  rent;  for  his  liability  arises  from  tort,  not  from  a 
breach  of  oontmot. 

Infant's  Continuing  in  Possession  of  Leased  Premises  doring  the  year 
after  he  came  of  age  is  a  ratification  of  the  tenancy,  and  renders  obliga- 
tory apon  him  the  provisions  of  the  lease. 

Trover  for  the  value  of  crops  raised  on  leased  premises, 
brought  by  the  lessor  upon  a  covenant  by  the  lessee  in  the  lease 
to  give  the  lessor  "  a  full  lien  on  the  crops  as  security  for  the 
payment  of  said  rent  of  sixty-seven  dollars  and  fifty  cents." 
The  rent  had  not  been  paid.  The  crops  were  worth  more  than 
the  rent.  The  defendant  showed  that  he  was  a  minor  when  the 
lease  was  made,  and  when  the  plaintiff  demanded  from  him  the 
crops.  At  the  time  of  the  execution  of  the  lease  the  defendant 
gave  his  note  for  the  rent,  signed  by  himself  and  by  his  mother 
as  surety.  The  plaintiff  had  brought  suit  upon  Uie  note,  and 
had  a  suit  then  pending  for  the  rent  reserved  in  the  lease.  The 
court  directed  a  verdict  for  the  amount  of  the  rent  reserved  in 
the  lease,  and  interest    The  defendant  excepted. 

Cooper  and  BartleU,  for  the  defendant 

J.  P.  SarOe,  for  the  plaintiff. 

By  Court,  Isham,  J.  The  property  for  which  this  action  is 
brought  is  the  produce  of  a  farm  leased  by  the  plaintiff  to  the 
defendant  for  the  term  of  one  year  from  and  after  the  first  of 
April,  1868.  Its  conversion  by  the  defendant  is  not  disputed. 
The  questions  arise  whether  the  plaintiff  has  that  interest  or 
title  to  the  property  itself  which  will  enable  him  to  sustain  the 
action  of  trover;  and  whether  the  infancy  of  the  defendant 
constitutes  a  defense.  To  sustain  the  action,  the  plaintiff  must 
show  a  title  to  the  property  converted,  either  general  or  special, 
and  his  right  to  the  immediate  possession  of  it.  The  lease  con- 
tains the  provision  that  the  plaintiff  shall  have  a  full  lien  on 
the  crops  of  that  year  as  security  for  the  payment  of  the  rent  of 
sixty-seven  dollars  and  fifty  cents.  If  this  provision  is  suffi- 
cient to  give  the  plaintiff  a  title  to  the  crops,  there  is  no  doubt 
as  to  his  right  to  recover  to  the  extent  of  his  lien,  as  it  is  conceded 
that  their  value  is  equal  to  the  amount  due  for  rent  In  the 
case  of  Paris  v.  Vail,  18  Yt  277,  and  Smith  v.  Atkins.  Id.  4G4, 
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the  lease  contained  the  proTision  that  the  crops  were  to  be  and 
remain  the  sole  property  of  the  plaintiff  as  a  iien  and  security 
for  the  payment  of  the  rent,  and  for  the  performance  of  all  the 
coTenants  and  stipulations  therein.  There  is  no  difference  in 
principle  between  that  case  and  the  one  under  consideration. 
The  plaintiff  in  that  case  was  to  have  the  sole  property  in  the 
crops  as  a  lien.  It  was  only  to  that  extent  and  for  that  purpose 
his  sole  right  of  property  existed.  In  this  case,  also,  it  is  a 
matter  of  express  provision  that  the  plaintiff  is  to  have  a  lien 
for  the  same  purpose.  He  has  to  that  extent  and  for  that  object 
the  sole  ownership.  It  is  a  legal  implication  in  this  case,  what 
was  expressed  in  the  other.  The  parties  obviousiy  intended 
that  the  plaintiff  should  be  the  owner  and  have  the  control  of 
the  crops  until  the  rent  for  that  year  was  paid,  and  in  all  stipula- 
tions of  that  character  the  intention  of  the  parties  should  be 
the  rule  of  construction.  The  doctrine  is  weU  settled  that  a 
party  may  transfer  a  title  to  crops,  though  not  then  in  esse,  and 
which  are  to  be  grown  upon  the  land,  and  the  property  wiU  pass 
as  soon  as  they  are  grown.  That  was  the  Yerj  point  determined 
in  the  cases  of  Parts  t.  VaU  and  Smiih  ▼.  AUdns,  above  cited. 
The  same  rule  is  sustained  in  England  and  in  other  American 
cases,  and  applies  not  only  to  the  produce  of  land,  but  to 
other  cases  of  contracts  where  the  property  is  not  in  esse  at  the 
time:  OrarUham  t.  Edwley,  14  Yin.  Abr.  72;  Leslie  t.  Ouihrie, 
1  Bing.  697;  Monkhause  t.  Hay,  8  Price,  269;  LangUm  t.  Ear- 
ton,  1  Hare,  649;  MiicheU  t.  Winstoto,  6  Boston  Law  Bep.  347; 
Lewis  T.  Lyman,  22  Pick.  437.  The  principles  and  reasoning 
upon  which  that  doctrine  is  founded  are  fully  considered  by  the 
court  in  the  cases  of  Parts  t.  Vail,  supra,  and  Smiih  ▼.  Atkins, 
supra,  and  to  which,  for  that  purpose,  it  is  only  necessary  to 
refer. 

In  the  case  of  Brainard  t.  burton,  5  Yt.  97,  it  was  held  that 
a  wnilar  provision  in  a  lease  was  merely  an  executory  contract, 
&r.d  that  the  lessor  acquired  no  general  or  qualified  property  in 
the  crops  before  they  were  grown  and  deliyered  to  him  by  the 
lessee.  That  case,  howeyer,  is  not  now  regarded  as  being  sound 
in  principle,  and  is  virtually  overruled  by  the  cases  of  Paris  y. 
VaU,  supra,  and  Smith  v.  Atkins,  supra. 

The  fact  that  at  the  time  the  lease  was  made  the  plaintiff  took 
the  defendant's  note  with  surety  for  the  rent  has  no  effect  upon 
the  plaintiff's  title  to  this  property.  He  had  a  right  to  take  the 
note,  and  also  the  additional  security  of  a  lien  upon  the  crops 
grown  upon  the  farm,  and  to  pursue  his  legal  remedies  upoo 
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each  and  all  of  ihem  until  satisfaction  for  the  rent  is  obtained. 
It  is  not  a  lien  created  by  law  merely,  but  by  the  act  and  express 
stipulation  of  the  parties. 

The  infancy  of  the  defendant  constitutes  no  defense  to  this 
action.  It  appears  that  he  came  of  age  in  September,  1853,  but 
continued  in  the  occupation  of  the  premises  during  that  year. 
His  conversion  of  this  property  was  a  tortious  act.  His  liability 
in  this  case  does  not  arise  from  any  breach  of  contract,  but  for 
an  unlawful  appropriation  to  his  own  use  of  the  plaintiff's  prop- 
eiiy.  In  such  cases  infttncy  is  no  defense  to  the  action  of  troTer 
or  trespass :  Green  v.  Sperry,  16  Vt.  392  [42  Am.  Dec.  619).  The 
fact,  also,  that  he  continued  in  possession  of  the  premises  during 
the  year,  and  long  after  he  came  of  age,  is  a  ratification  of  the 
tenancy,  and  renders  obligatory  upon  him  the  provisions  of  the 


The  judgment  of  the  county  court  must  be  a£Brmed. 

Lkasb  P&otidino  that  Gbops  shall  bb  at  Ck>iiTROL  OF  Lbssob  imtQ 
sold  makes  them  not  sabject  to  attAohment  for  the  leasee's  debts:  Etdon  v. 
CoUmmy  67  Am.  Deo.  730,  and  note  733.  Where  the  lease  stipalatea  that 
the  lessor  is  to  have  the  general  property  in  the  orops,  he  may  maintain  tres- 
pass against  the  lessee  if  he  sells  them:  Gray  v.  Stevens,  65  Id.  216,  note  219. 
The  lessor  of  land  may  stipalate  in  the  lease  that  the  crops  grown  on  the 
premises  by  the  lessee  shaU  remain  the  property  of  the  lessor  nntil  the  rent 
shall  be  paid;  and  snch  provision  is  valid  not  only  between  the  parties,  bat 
as  to  third  persons  also;  bat  it  was  held  that  the  lessor  mast  be  the  absolute 
owner  of  the  promises:  Cooper  v.  Cole,  38  Vt.  191,  dting  the  principal  case. 

Infant  mat  bb  Liablb  in  Tbover:  See  Towne  v.  WUey,  66  Am.  Dec  85; 
Green  v.  Sperry,  42  Id.  519;  note  to  Humphrey  v.  Dovglase,  33  Id.  183;  see 
PeopU  T.  KendaU,  37  Id.  240,  note  242. 

To  Maintain  Tbovbb,  Plaintiff  must  Pbovb  Pbopbbtt  in  Himbbi.f  and 
the  right  of  immediate  possession:  Ames  v.  Palmer,  66  Am.  Deo.  271,  note 
274.  Trover  by  owner  of  special  interest:  Harher  v.  Dement  52  Id.  671,  note 
678  et  seq. 


Cobb  v.  Hall. 

[39  YxBMOMT,  610.] 
PABiT  OF  PUBOHASB    MONBT  PaID  ON  PaROL  CoNTBAOT  FOB   PUBCOBABB  Of 

Land  cannot  be  recovered  when  the  vendor  is  ready  and  willing  to  po 
form  his  part  of  the  contract. 

AssuMPfiTT  to  recoTer  one  hundred  dollars  paid  by  the  plaintiif 
as  part  of  the  purchase  price  of  real  estate.  The  contract  for 
the  sale  was  oral.  The  defendant  had  prepared  a  deed  and  had 
tendered  it  to  the  plainti£f,  and  again  tendered  it  at  the  triaL 
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Verdict  for  the  defendant,  and  exceptions  by  the  plaintiff  to  the 
charge  of  the  court. 

a.  C.  and  O.  W.  Cahoon,  for  the  plaintiff. 

T.  Bartlett,jun.f  for  the  defendant. 

By  Coorty  Bedfosld,  0.  J.  The  parties  in  this  case  both  agree 
that  the  contract,  being  one  concerning  the  title  of  land,  and  not 
reduced  to  writing,  was  within  the  statute  of  frauds.  No  ques- 
tion seems  to  have  been  made  at  the  time,  but  the  one  hundred 
dollars  was  ^aid  towards  the  agreed  price  of  the  land,  and,  un- 
der the  charge  of  the  court,  the  juiy  have  found  that  there  was 
no  failure  to  perform  the  contract  upon  the  other  side  by  giving 
the  deed  as  stipulated,  and  that  no  demand  was  made  of  the 
plaintiff  in  regard  to  executing  his  notes,  or  to  whom  they 
should  be  made  payable,  different  from  the  contract.  The  jury 
must  have  found  this  in  order  to  have  given  a  verdict  for  the 
defendant  under  the  charge. 

The  only  question  remaining  in  the  case,  then,  is,  whether  the 
party  paying  part  of  the  purchase  money  of  an  estate,  when  the 
contract  is  vrithin  the  statute  of  frauds,  may,  at  his  election,  and 
while  the  other  party  is  ready  and  willing  to  perform  on  his 
part,  recover  it  back. 

This  we  understand  to  be  in  conflict  with  all  the  decisions 
upon  the  subject:  Shaw  v.  Shaw,  6  Yt.  69;  Smiih  v.  Smith,  14 
Id.  440. 

It  is  the  universal  rule  upon  this  subject  that  the  party  can- 
not recover  in  such  case.  The  statute  does  not  render  the  con- 
tract void,  but  only  provides  that  no  action  shall  be  maintained 
upon  it;  but  for  all  purposes  of  defense  the  contract  is  perfectiy 
valid,  as  has  been  often  decided  in  different  forms  of  action. 
What  is  done  under  the  contract,  and  in  part  performance  of  it, 
is  perfectiy  valid;  and  the  payment  of  part  of  the  price  in  money 
is  as  much  part  performance  of  the  contract  as  paying  it  in  la- 
bor, as  in  the  cases  cited  above;  and  it  is  none  the  less  part  per- 
formance because  it  is  not  such  a  part  performance  as  will  in 
equity  take  the  case  out  of  the  statute.  Equity  does  not  regard 
this  such  part  performance  as  to  take  the  case  out  of  the  statute 
because  the  money  at  law  is  full  compensation.  But  we  are  not 
to  infer  from  this  that  the  party  may  always  recover  the  price 
paid.  He  may  recover  it  in  ^that  class  of  cases  where  equity,  for 
other  reasons,  will  decree  a  conveyance;  that  is,  where  the  other 
party  declines  to  convey.  If  the  other  party  is  ready  and  willing 
to  convey  according  to  the  contract,  as  in  this  case,  there  iff  no 
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oocasioii  to  go  into  a  oonrt  of  equity,  or  to  bnng  an  achon  for 
the  price. 

But  where  the  other  party  refoses  to  conTey,  if  possession  has 
been  taken  under  the  contract,  eqnity  will  decree  a  conyejance; 
and  if  no  possession  has  been  taken,  the  party  may  recover  back 
what  he  has  paid.  But  so  long  as  the  party  agreeing  to  convey 
is  ready  and  willing  to  perform,  he  is  not  liable  to  any  action, 
either  at  law  or  in  eqnity,  for  anything  done  under  the  contract 

Judgment  a£Brmed.  

Vbkdxx  Patino  MoiocT  WITH  Pbitiliob  or  Bcnnniro  to  Oomflstb 
PUBOHASB  may  recover  the  money  paid  in  aanumptUf  after  election  to  refnee: 
JohnBon  V.  Evam,  60  Am.  Dec  669,  note  672  et  eeq.,  upon  reednding  the  con- 
tract. The  vendee  is  entitled  to  the  retain  of  Uie  porohaee  money,  where 
the  reeoission  is  at  his  instance,  and  on  account  of  the  vendor:  Bryan  v. 
L<ifftu8^  39  Id.  242;  see  Stow  v.  Siewna^  29  Id.  139. 

Ths  fbincipal  case  is  crrsD  to  the  point  that  a  party  to  an  oral  contract 
for  the  purchase  of  land  cannot  refnse  a  conveyance,  and  recover  the  pnrchasc 
money  paid:  D(»if  v.  Wil$an,  83  Ind.  465.  The  principal  case  came  again  ba- 
f fire  this  court,  and  is  reported  in  33  Vt.  28lL 
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ROBEBTS  V.  ROBEBTB. 

[18  Obatxax,  689.] 

Eabit  batdi*  Imtbrist  in  Pbopbbtt  about  to  bb  Sold  at  Aucroii  hM 
light  to  V^ve  it  offered  for  sale  nnder  sach  dronmstuioee  as  afford  an 
opportm^ty  for  lair  competitioii  amongst  all  who  may  be  disposed  to  bay. 
Bonl^  about  the  identity  or  title  of  the  property  may  prevent  prudent 
men  ^"qqi  bidding,  and  are  therefore  enough  to  justify  any  one  charged 
with  the  duty  of  making  a  sale  in  postponing  the  sale  until  suoh  doal>t8 
BAM>  be  removed  and  the  danger  of  sacrifice  avoided. 

OOMwaiONBB'a  Salb  of  Land  undbb  Dbobbb  of  Chanobbt  CouBT^will 
b*  set  aside  where  made  on  a  day  so  indement  that  persons  intending  to 
Md  for  a  part  of  the  land  are  deterred  from  attending,  and  where  there 
vKas  but  one  bidder  present  who  lived  at  the  place,  without  weighing  the 
evidence,  which  is  oooflicting,  as  to  the  sufficiency  of  the  price  at  which 
«t  was  sold. 

4^^  VOT  KaoBsaABT,  ON  OBJBonoN  TO  GoMioasioNBB'a  Salb  of  Land,  in 
Viiginiay  to  ask  that  the  biddings  may  be  opened,  by  the  offer  of  a  sub- 
•tantial  advance  upon  the  price  reported.  Hie  conrt  will  consider  the 
objections  to  the  sale,  and  confirm  or  set  it  aside  as  the  merits  of  the  case 
may  require. 

Bill  for  sale  of  land  undisposed  of  by  will  of  a  decedent  A 
■ale  was  decreed,  and  a  commissioner  appointed  to  make  the 
sale.  The  sale  was  duly  made  by  the  commissioner,  and  his  re- 
port rendered  to  the  court.  To  such  report  exceptions  were 
taken.    The  remaining  facts  appear  in  the  opinioi^ 

PaUon,  for  the  appellant. 
Bobinaon,  for  the  appellee. 

By  Court,  Samusls,  J.  It  is  the  right  of  ereiy  party  con- 
cerned in  interest  in  property,  when  about  to  be  sold  at  public 
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auctioiiy  to  haye  it  o£fered  for  sale  under  such  circumstances  as 
afford  an  opportunity  for  fair  competition  amongst  all  who  may 
be  disposed  to  buy.  Doubts  about  the  identity  or  title  of  the 
subject  to  be  sold  may  prevent  prudent  men  from  ofifering  to 
buy,  and  are  therefore  enough  to  justify  any  one  charged  with 
the  duty  of  making  a  sale  in  postponing  the  sale  until  such 
doubts  may  be  removed  and  the  danger  of  sacrifice  be  avoided: 
See  Rosseti  v,  Fisher,  11  Gratt.  492;  Ooare  v.  Beuhring,  6  Leigh, 
585;  1  Lomax  Dig.  425.  Without  going  into  an  enuiiieration  of 
the  many  causes  for  which  public  sales  have  been  set  aside,  yet  we 
see  that  many  of  them  are  founded  on  the  principle  that  fair 
epmpetition  has  been  prevented,  and  sacrifice  may  have  been  in- 
curred to  the  prejudice  of  those  interested.  This  principle  rules 
in  cases  of  sales  by  auctioneers,  executors,  administrators,  trus- 
tees, commissioners,  and  all  others  having  authority  to  sell:  2 
Bob.  Pr.,  old  ed.,  65.  Although  the  irregular  action  of  the  per- 
son making  the  sale  may  not  always  avoid  it,  still  wherever  the 
sale  itself  is  allowed  to  stand,  the  delinquent  in  duty  must  make 
compensation  to  the  party  injured. 

In  the  case  before  us  a  sale  of  land  was  made  by  a  commis- 
sioner acting  under  a  decree  of  the  circuit  court  of  Nelson  county. 
It  was  the  right  of  the  appellees  as  well  as  of  the  appellant, 
the  parties  interested,  to  have  the  benefit  of  fair  competition. 
Yet  the  sale  was  inade  on  the  third  of  December,  1853,  a  day 
which  was  so  inclement,  because  of  rain,  that  several  persons 
who  wished  to  attend  were  prevented  by  the  weather  from  doing 
so.  There  is  a  conflict  of  evidence  on  the  question  whether 
the  inclemency  of  the  day  was  such  as  ought  to  prevent  any  one 
who  might  wish  to  do  so  from  attending.  There  is  no  conflict, 
however,  as  to  the  fact  that  some  persons  did  stay  away  who  had 
intended  to  be  there,  some  of  whom  wished  to  buy  the  land,  or  a 
part  of  it.  There  is,  moreover,  no  conflict  of  evidence  as  to  the 
fact  that  the  appellant  was  the  sole  bidder;  that  the  commis- 
sioner, the  crier,  and  one  other  were  the  only  persons  drawn  to 
the  place  in  expectation  of  a  sale;  that  the  appellant,  who  became 
the  buyer,  and  her  brother  lived  at  the  place.  The  case  be- 
fore us  differs  from  Fair/ax  v.  Muse's  Ex'rs,  4  Munf .  124,  in  this, 
that  in  that  case  there  were  five  bidders  present,  including  the 
plaintiff's  agent  and  the  defendant.  In  our  case,  but  one  bidder 
was  present.  In  our  case,  besides  the  commissioner  and  crier, 
ihere  was  but  one  other  person  in  attendance  because  of  the  ex- 
pected sale,  and  that  other  had  no  intention  to  buy.  In  the 
of  Fairfax  v.  Huse^s  Eae'rs,  supra,  the  report  states  thai 
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a  ' '  considerable  number  "  were  there.  In  our  case,  persons  who 
wished  to  attend  were  prevented  by  the  weather  from  doing  so. 
In  the  case  of  Fairfax  v.  Mus^s  Ex'rs,  supra,  it  is  not  shown 
that  any  one  staid  away  because  of  the  cloudy  and  rainy  day 
who  desired  to  be  at  the  place  of  sale.  The  marked  difference 
in  the  facts  of  the  cases,  in  my  judgment,  requires  a  difference  in 
their  decision.  Seeing  that  the  duty  of  the  commissioner  was 
plainly  violated,  that  the  sale  reported  in  effect  was  one  by 
private  contract,  the  court  should  not  go  into  an  inquiry  upon 
the  conflicting  evidence  whether  the  price  was  a  fair  one. 

It  was  said  in  the  argument  here  that  if  the  sale  under  con- 
sideration  could  be  set  aside  at  all,  it  could  only  be  done 
by  opening  the  biddings  by  the  offer  of  a  substantial  advance 
upon  the  price  reported;  that  this  practice  of  the  English  ohan* 
eery  courts  should  be  followed  here  in  cases  like  this;  and  thai 
the  exceptions  to  the  commissioner's  report  in  this  case  for  this« 
reason  should  be  disregarded.  This  objection,  I  think,  is  not; 
well  taken.  The  commissioner  is  the  officer  of  the  court,  and 
acts  under  its  supervision.  His  errors,  when  brought,  to  the 
notice  of  the  court,  or  appearing  on  the  face  of  his  proceedings, 
may  be  corrected.  Such  has  hitherto  been  the  practice  in  Yir* 
ginia  without  question  as  to  its  propriety;  its  convenience  and 
justice  are  manifest,  and  it  should  not  be  disturbed.  In  Fairfax 
V.  Muse^s  Eafrs,  above  cited,  the  chancery  court  in  a  summary  way 
revised  the  action  of  its  commissioners,  and  confirmed  it;  and 
this  court  upon  appeal  affirmed  the  decision  of  the  chancery 
court 

I  am  of  opinion  to  affirm  the  decree. 

The  other  judges  concurred  in  the  opinion  of  Samusls,  J. 

Lei,  J.,  absent. 

Decree  affirmed.  

JfiDioiAL  Salbs,  WHKir  SsT  ASioB:  See  JMdl  v.  Zuwb^  88  Am.  Deo.  415f 
aUnn  V.  Rf^tcrU,  43  Id.  636. 

Objbotion  to  Comaossionsr's  Sals  of  Rkalty  must  be  made  in  the  coort 
of  which  he  is  the  officer,  and  the  court  will  consider  the  objections,  and  con- 
firm or  eet  asido  the  sale,  as  the  merits  of  the  case  indicate;  and  if,  in  such 
ruling,  the  court  commits  error,  the  parties  have  a  right  of  appeal:  Tetl  ▼. 
Yancey,  23  Gratt.  698;  KahU  v.  MUchtU,  9  W.  Va.  508,  both  citing  tht 
principal  case.  In  Oatme  v.  Cullen,  23  Gratt.  287»  the  principal  case  is  dis- 
tinguished, the  former  being  merely  a  controversy  as  to  the  application  of 
•irooeeds  of  a  sale,  and  not  a  contest  as  to  the  fidmeM  of  the  sale. 
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Ramsey  v.  Rambet'b  Exeoutob. 

[IS  Obatxah,  «04.] 
KaMB  of  TiaTATOB  AT  CoiOCBNOBMENT  OF  OlOQBAPHIO  WiLL  11  DOt  &  MifB- 

dent  Bigning  of  tho  will,  anlest  it  appears  affirmatively  from  ■omething 
on  the  fruM  of  the  paper  that  it  wai  intended  as  his  signature,  under  Vir- 
ginia statute  which  provides  that  will  mnst  he  signed  "in  snch  manner 
as  to  make  it  manifest  that  the  name  is  intended  as  a  signature." 

Pbobatb  of  will.    The  opinion  states  the  facts. 

BouJdin,  for  the  appellants. 

R.  T.  Daniel^  for  the  appellee.     , 

By  Oourt,  Danikl,  J.  The  fonrth  section  of  the  chapter  on 
wills  in  the  code  of  1849,  page  516,  declares  that  "  no  will  shall 
be  valid  unless  it  be  in  writing  and  signed  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  direction,  in 
such  manner  as  to  make  it  manifest  that  the  name  is  intended  as 
a  signature;  and  moreoTcr,  unless  [it]  be  whoUy  written  by  the 
testator,  the  signature  shall  be  made  or  [the  will]  acknowledged 
by  him  in  the  presence  of  at  least  two  (competent]  witnesses 
present  at  the  same  time;  and  such  witnesses  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attesta- 
tion shaU  be  necessary." 

On  comparing  this  section,  as  it  now  stands  in  the  code,  with 
the  corresponding  section  reported  by  the  reyisors  (see  report  of 
revisors,  page  624),  it  will  be  seen  that  the  legislature  have 
adopted  the  precise  language  of  the  rerisors  in  all  that  relates 
to  the  manner  in  which  the  signature  of  the  testator  is  to  be 
made — ^the  only  departures  in  the  section  as  enacted  from  the 
same  as  reported  being  that  in  the  second  clause  the  revisors 
refer  to  the  will  by  the  terms  "the  instrument,"  whilst  the 
legislature  use  for  the  same  purpose  the  demonstratiTe  pronoun 
''it;"  that  whilst  the  revisors  required  that  ''the  signature" 
should  "  be  made  or  acknowledged,"  the  section  as  adopted  de- 
clares that  "  the  signature  shall  be  made  or  the  will  acknowl- 
edged" in  the  presence,  etc.;  that  the  legislature  have  inserted 
the  word  "  competent"  before  the  word  "  witnesses,"  and  have 
substituted  the  words  "  attest  and  subscribe  "  by  the  word  "sub- 
scribe "  alone;  and  have  also  dropped  from  the  section  the  last 
clause  or  sentence  found  in  that  reported  by  the  reyisors,  de- 
claring that  "  a  will  so  executed  shall  be  valid  without  any  other 
publication  thereof." 

It  will  be  further  seen  on  looking  to  the  report  of  the  rs« 


Digitized  by  VjOOQIC 


Feb.  1857.]         Ramset  v.  Kamset's  Ex's.  439 

Tisors,  page  624,  that  in  a  note  to  the  first  clause  of  the  section 
they  say:  " This  conforms  to  the  decision  in  WaUer  v.  WaUer,  1 
Gratt  454  [42  Am.  Deo.  564],  and  is  thought  to  be  better  than 
an  arbitrary  role  requiring  the  signature  at  the  foot  or  end  of 
the  paper." 

In  Waller  t.  WdUer,  eupra,  the  inll  was  wholly  in  the  testator's 
handwriting,  and  commenced: ''  In  the  name  of  God,  amen.  I, 
John  Waller/'  etc.  .  It  disposed  of  all  the  testator's  property, 
and  was  in  all  respects  formal  and  complete,  with  the  exception 
that  it  concluded, ''  In  witness  whereof,  I  haye  hereunto  set  my 

band  this day  of ,  1841.    Signed  and  acknowledged 

in  the  presence  of; "  and  that  it  was  neyer  attested  by  witnesses, 
nor  further  signed  by  the  testator.  This  court  reversed  the 
sentence  of  the  superior  court  of  Henry  admitting  the  will  to 
probate.  The  substance  of  the  opinions  of  the  seyeral  members 
of  this  court,  and  of  the  decision,  is  succinctly  and  correctly 
stated  by  Judge  Lomax  in  the  third  Tolume  of  his  digest  (new 
edition)  at  pages  89,  40.  He  says:  ''In  the  opinion  delivered 
by  Allen,  J.,  with  the  concurrence  of  Baldwin,  J.,  the  principle 
of  Lemayne  t.  Stanley  [8  Ley.  1],  in  relation  to  olograph  wills 
in  Virginia,  was  much  discussed.  According  to  that  opinion, 
the  finality  of  the  testamentary  intent  must  be  ascertained  from 
the  face  of  the  paper,  and  extrinsic  CTidence  is  not  admissible 
cither  to  prove  or  disprove  it  The  signing  of  a  will,  to  be  a 
sufficient  signing  under  the  statute,  must  be  such  as  upon  the 
face,  and  from  the  frame  of  the  instrument,  appears  to  have 
been  intended  to  give  it  authenticity.  It  must  appear  that  the 
name  was  regarded  as  a  signature,  and  that  the  instrument  was 
complete  without  further  signature;  and  the  paper  itself  must 
show  this.  Stanard,  J.,  expressed  no  opinion,  but  concurred 
with  the  other  judges  in  favor  of  reversing  the  judgment  of  the 
court  below,  which  had  admitted  the  instrument  to  probate  as 
a  will.  Brooke,  J.,  dissented.  Cabell,  P.,  said  that  the  paper 
propounded  as  the  will  of  John  Waller  bore  upon  the  face  of  it 
internal  evidence  that  he  did  not  regard  it  as  a  final  and  con- 
cluded act.  It  was  manifest  from  the  paper  itself  that  he  in- 
tended something  further  to  be  done;  that  it  should  be  signed 
and  acknowledged  in  the  presence  of  witnesses.  He  did  not, 
therefore,  intend  that  paper,  which  was  not  signed  (by  subscrip- 
tion) and  acknowledged,  to  be  his  will.  To  that  extent  we  may 
suppose  there  was  an  agreement  of  all  the  judges  who  concurred 
in  the  judgment  of  reversal  which  was  rendered." 

The  difference  between  the  opinions  of  judges  Allen  and  Oa» 
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bell  would  thus  seem  to  be  that  the  former  held  no  signing  of 
an  olograph  will  to  be  sufficient  except  when  it  appeared  affirma- 
tiyely  upon  the  face  or  from  the  frame  of  the  instrument  that 
the  signing  was  intended  to  be  a  signing  to  give  authenticity 
to  the  paper;  whilst  the  latter,  without  indicating  whether  he 
could  or  could  not  go  to  that  extent,  was  of  opinion  that  when 
it  appeared  from  the  face  of  the  paper  that  the  testator  intended 
something  further  to  be  done  (which  intention  he  held  was 
made  apparent  in  that  case  by  the  presence  of  the  in  testimo- 
nium clause  and  the  absence  of  any  attestation  by  witnesses 
and  of  any  subscription  or  further  signature  of  his  name  by  the 
testator,  the  paper  ought  not  to  be  regarded  as  a  final  and  con- 
cluded act.  In  the  opinion  of  the  former,  the  signing  in  the 
body  of  the  instrument  was  from  its  nature  an  equivocal  act, 
which  required  to  be  explained  by  some  further  evidence,  appar- 
ent on  the  face  of  the  paper,  of  the  testator's  intention  thereby 
to  authenticate  it,  before  it  could  have  that  effect.  Whilst  the 
opinion  of  the  latter  went  only  to  the  extent  of  holding  that 
when,  in  such  case,  the  finality  of  the  act  was  negatived  by  other 
internal  evidence  that  the  testator  did  not  regard  the  instru- 
ment as  a  concluded  act,  the  signature  in  the  body  of  the  will 
was  not  sufficient.  And  as  Baldwin,  J.,  alone  concurred  in  the 
opinion  of  Allen,  J.,  and  Stanard,  J.,  gave  no  reason  for  concur- 
ring in  the  judgment  reversing  the  sentence,  admitting  the  will 
to  probate,  whilst  Brooke,  J.,  dissented,  the  decision,  it  must' be 
conceded,  cannot  be  held  as  declaring  any  principle  broader  than 
that  announced  in  the  opinion  of  Judge  Cabell.  Still,  when  it 
is  considered  that  the  decision  in  Lemayne  v.  Stanley,  3  Lev.  1, 
though  generally  followed  in  England  and  in  most  of  the  states 
in  the  Union,  where  the  act  of  29  Oar.  II.  has  been  adopted, 
has  been  regarded  by  some  of  the  most  learned  and  eminent 
elementary  writers  and  judges  in  both  countries  as  at  war  with 
the  plain  and  obvious  meaning  of  the  statute,  letting  in  many 
of  the  most  serious  evils  which  it  was  the  design  of  the  statute 
to  avoid;  that  in  order  to  cure  these  evils  and  to  shut  out  all 
doubt  as  to  the  meaning,  office,  and  force  of  the  signature,  it  be- 
came necessary  in  England  so  to  change  the  law  by  legislative 
enactment  as  to  require  that  the  **  will  shall  be  signed  at  the 
foot  or  end  thereof;"  that  like  enactments  with  the  like 
end  in  view  had  been  passed  in  New  York  and  Pennsylvania; 
that  the  law  upon  the  subject  in  this  state  (at  least  in  respect 
to  olograph  wills)  had  been  left  by  the  cases  of  Sdden  v. 
CoaUer,  2  Ya.   Oas.   653,  in  the  general  court,  and    WaUer 
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T.  Waller,  1  Gratt  454  [42  Am.  Dec.  564],  in  this  court, 
in  a  most  tmsettled  condition;  that  Judge  Allen,  in  the  course 
of  his  opinion  in  Waller  t.  Waller ^  supra,  adverted  to  the  recent 
statutory  changes  just  mentioned;  that  he  declared  himself  io 
favor  of  a  rule  requiring  that  the  signature  should  be  so  made 
as  that  upon  the  face  and  from  the  frame  of  the  instrument  it 
should  appear  to  have  been  intended  to  give  authenticity  to  the 
paper,  and  argued  to  show  that  such  a  rule  was  preferable  to  a 
statute  requiring  the  paper  to  be  signed  at  the  foot  or  end; 
assigning  as  a  reason  that  the  statute  would  be  inflexible,  whilst 
cases  might  arise  of  a  signing  at  some  other  place,  under  such 
circumstances  apparent  on  the  face  of  the  instrument  as  would 
be  equally  entitled  to  produce  the  belief  that  the  signing  was 
intended  to  authenticate  the  will;  that  the  revisors  in  their  note 
already  cited,  whilst  referring  to  the  case  of  Waller  v.  Waller, 
supra,  also  made  evident  allusion  to  the  provision  of  the  ninth 
section  of  chapter  26,  1  Victoria,  requiring  the  will  to  be  signed 
at  the  foot  or  end,  and  recommended  the  scheme  which  they  re- 
ported as  better  calculated  to  attain  the  end  in  view — when  due 
weight  is  given  to  these  considerations,  there  arises,  I  think,  a 
fair  inference  that  the  legislature,  in  requiring  that  the  will  shall 
be  signed  **  in  such  manner  as  to  make  it  manifest  that  the  name 
is  intended  as  a  signature,"  designed  not  merely  to  enact  what 
had  been  decided  in  Waller  v.  Waller,  supra,  but  to  furnish  a 
rule  in  respect  to  the  signature,  which,  whilst  it  would  have  all 
the  certainty  of  the  British  statute,  would  yet  let  in  wills,  which, 
though  not  signed  at  the  foot  or  end,  might  be  signed  in  such 
manner  as  to  afford  internal  evidence  of  authenticity  equally 
convincing. 

This  view  is  sustained  by  Judge  Lomax  in  the  recent  edition 
of  his  digest.  In  commenting  on  the  section  of  the  code  now 
under  consideration,  he  says:  **  It  now  requires,  in  addition  to 
what  was  expressed  under  the  former  law,  that  it  shall  be  signed 
in  such  manner  as  to  make  it  manifest  that  the  name  is  intended 

as  a  signature This  expression  was  probably  inserted  in 

approbation  of  the  principle  that  was  decided  (but  in  which 
decision  it  may  seem  that  there  was  not  a  unanimity  of  the 
judges)  in  the  case  before  referred  to,  of  Waller  v.  Waller,  and 
to  settle,  as  far  as  general  expressions  can  settle,  the  law 
of  particidar  cases,  the  doubts  and  difficulties  in  Selden  v. 
Coalier,  and  which  may  often  occur  in  cases  of  olograph  wills. 
The  design  is  probably  the  same  in  effect  as  that  which  the 
English  statute  requires  when  it  says  that '  it  shall  be  signed  at 
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the  foot  or  end  thereof  by  the  testator.'  The  manifest  intention 
of  the  signature  wherever  placed  being  the  rule  of  the  Virginia 
statute;  the  signing  at  the  foot  or  end  being  alone  the  index  of 
the  intention  as  the  rule  of  the  English  statute  of  Victoria:"  3 
Lomax  Dig.»  2d  ed.,  70,  sec.  85.  Whether  in  the  effort  to 
construe  the  words  in  question  we  look  alone  to  their  ordinaiy 
import  and  the  context,  or  seek  their  interpretation  in  the  state 
of  the  law  existing  at  the  time  when  the  act  was  passed,  and 
shown  to  haye  been  brought  to  the  notice  of  the  legislature, 
and  in  the  design  which  we  thence  deduce  to  haTe  been  con- 
templated by  them,  I  think  there  is  no  serious  difficulty  in 
coming  to  the  conclusion  that  the  act  recognises  no  will  as  suffi* 
dently  signed  nnless  it  appears  affirmatiyely  from  the  position 
of  the  signature,  as  at  the  foot  or  end,  or  from  some  other  in- 
ternal CTidence  equally  convincing,  that  the  testator  designed  by 
the  use  of  the  signature  to  authenticate  the  instrument. 

And  as  in  the  case  under  consideration  the  signing  at  the  top 
alone,  which  from  its  nature  is  an  equivocal  act,  is  aided  by  no 
other  CTidence  or  explanation  on  the  face  of  the  paper,  showing 
that  such  signing  was  used  for  the  purpose  of  ratifying  and 
authenticating  the  contents  of  the  instrument,  I  am  of  the 
opinion  that  the  requirements  of  the  act  haye  not  been  complied 
with,  and  that  the  circuit  court  erred  in  admitting  the  paper  to 
probate. 

I  think  that  the  sentence  of  the  circuit  court  should  be  xe* 
▼ersed,  and  probate  of  the  paper  refused. 

The  other  judges  concurred  in  the  opinion  of  DiniL,  J. 

Judgment  reversed.  

SioNATuai  or  Testator  must  Appsar  wbou  iMSTBUimra  Itsslf  to  hart 
been  intended  and  i^girded  M  A  rignfttnre  to  i^mder  the  instrament  a  T»Ud  wiU^ 
See  Waller  v.  Waller^  42  Am.  Deo.  564,  and  note571;  tofficiency  of  ligning 
of  olographio  will,  see  note  to  L<igrave  v.  Merie^  52  Id.  592,  and  oaees  dted 
therein,  of  which  the  principal  caee  is  one.  In  Jicf  v.  Jtof^  16  Gratt.  418, 
the  court,  in  citing  the  principal  case,  hold  that  the  name  of  a  teatator  at  the 
commencement  of  an  olographio  will  is  an  equivocal  aot»  and  that  it  must 
affirmatively  appear  from  the  face  of  the  paper  to  have  been  intended  as  s 
signature  to  have  that  efleot. 
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Hunt  v.  Gommonweai/ch. 

[IS  Obaxtaji,  787.] 

Or  Tbial  fOB  Laboent  ov  Bank  Note  ov  Cxbtaim  Valctb,  inftnietkia 
thftt  if  jmy  belieye  from  eTidence  that  the  party  lo8t  a  note  of  miohTalne, 
and  that  tiie  same  was  afterwards  found  in  defendant's  possession,  they 
ought  to  find  the  prisoner  gnilty,  nnleas  liis  possession  of  the  note  is  ex- 
plained, is  error. 

Hna  Posnsnov  ov  Qooimi  Which  hayb  bxbn  Lost  is  not  pnma  fade  eri- 
denoe  of  goilt,  nor  does  it,  of  itself,  raise  the  sospidon  of  goilt. 

Fan>mR  ov  Lobt  Qoom  dobs  hot  Commit  Labgbmt  simply  becanse  he  re- 
tains property  found,  when  he  has  general  means,  by  the  nse  of  proper 
diligence,  to  disooTer  the  trae  owner.  To  oonstitate  the  retention  of  snch 
goods  a  laroeny,  he  must  have  known  the  owner  at  the  time  of  the  find- 
ing, or  the  goods  mnst  have  been  so  marked  that  he  ooold  ascertain 
their  owner,  and  mnst  be  appropriated  to  his  own  nse  at  the  time  of  the 
finding,  with  intent  to  take  entire  dominion  over  them. 

iBDionaarr  for  larceny  of  bank  note.  The  iBcta  are  stated  in 
>hB  opinion. 

WiOia  P.  Booock,  aUomey-nieneral,  tor  the  oommonwealth. 

No  appearance  for  the  prisoner. 

By  Court,  Allbn,  P.  The  prisoner  was  indicted  for  stealing 
a  hank  note  for  the  payment  of  twenty  dollars,  the  property  of 
Oreen  Oore.  The  first  connt  charges  the  stealing  of  a  bank 
note  for  the  payment  of  twenty  dollars,  without  further  descrip- 
tion. The  second  connt  charges  the  stealing  of  a  bank  note  on 
the  Bank  of  the  Yalley  of  Yirginia,  issued  at  Winchester,  in 

Yirginia,  dated  the day  of  July,  1858,  for  the  payment  of 

twenty  dollars.  On  the  trial  the  prisoner  excepted  to  three 
instructions  to  the  jury,  given  at  the  instance  of  the  common- 
wealth's attorney. 

By  the  first  the  court  instructed  the  jury  that  if  they  beliered 
from  the  CTidence  that  Oore  lost  a  bank  note  of  the  value  of 
twenty  dollars,  and  that  the  same  was  afterwards  found  in  the 
possession  of  the  prisoner,  that  then  they  ought  to  find  him 
guilty,  unless  his  possession  of  the  stolen  note  is  explained  by 
testimony. 

There  is  no  statement  of  the  facts  which  the  evidence  offered 
proved  or  tended  to  prove.  But  as  the  instructions  were  given, 
it  must  be  taken  that  they  were  pertinent  to  the  Iscts  proved, 
or  which  the  evidence  tended  to  prove.  And  if  they  do  not 
propound  the  law  correctly,  the  prisoner  may  avail  himself  of 
the  error,  if  prejudicial  to  him. 
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To  constitute  larceny  of  the  kind  set  out  in  the  indictment, 
there  must  be  a  taking  animo  furandi^  and  against  the  will  of 
the  owner.  At  one  time  it  was  8upx>08ed  that  if  the  finder  of 
goods  converts  them  to  his  own  use  with  a  full  knowledge  of 
the  owner,  it  is  not  larceny,  there  being  no  trespass  committed 
iu  obtaining posiiession.  Lord  Coke,  3  Inst.  108,  says:  "  If  one 
lose  his  goods  and  another  finds  them,  though  he  convert  them 
animo  furandi  to  his  own  use,  yet  it  is  no  larceny,  for  the  first 
taking  is  lawful."  So,  he  says,  **  if  one  find  treasure-trove,  or 
waif,  or  stray,  and  convert  them  ut  supra,  it  is  no  larceny,  both 
in  respect  of  the  finding,  and  also  for  that  dominus  rerum  non 
apparet  idea  cujtis  sunt  incertum  est,'*  To  the  same  effect  is  1 
Hale  P.  0.  606. 

The  precise  effect  of  these  propositions  of  Coke  and  Hale  was 
considered  in  the  case  of  Begina  v.  Thurbonx,  6  Brit.  Cr.  Cas. 
887;  and  it  was  there  determined  that  if  lost  goods  are  taken 
originally  animo  furandi,  that  is,  with  the  intent  not  to  take  a 
partial  or  temi>orary  possession,  but  to  usurp  the  entire  domin- 
ion over  them,  but  under  such  circumstances  as  to  warrant  the 
jury  in  finding  that  at  the  time  of  the  appropriation  the  pris- 
oner really  believed  the  owner  could  neither  find  the  chattel  or 
be  found  himself,  such  appropriation  is  not  larceny.  But  that 
lost  goods,  which  the  taker  justiy  believes  to  have  been  lost, 
may  be  taken  and  converted  so  as  to  constitute  the  crime  of 
larceny,  when  the  party  finding  may  be  presumed  to  know  the 
owner  of  them,  or  there  is  any  mark  upon  them,  presumably 
known  by  him,  by  which  the  owner  can  be  ascertained.  This 
case  was  reviewed  and  approved  in  the  subsequent  case  of  Begina 
V.  Preston,  6  Id.  857.  In  the  last  case  it  was  held  that  where  a 
bank  note  is  lost,  and  is  found  by  a  person  who  appropriates  it 
to  his  own  use,  the  jury  are  not  to  be  directed  to  consider  at  what 
time  the  prisoner,  after  taking  it  into  his  possession,  resolved  to 
appropriate  it  to  his  own  use,  but  whether  at  the  time  he  took 
possession  of  it  he  knew,  or  had  the  means  of  knowing,  who  the 
owner  was,  and  took  possession  of  it  with  intent  to  steal  it. 
Tf  the  original  possession  of  it  was  an  innocent  one,  no  subse- 
quent change  of  his  mind,  or  resolution  to  appropriate  it  to  his 
own  use«  would  amount  to  a  larceny. 

From  these  decisions,  it  appears,  says  the  annotator,  2  Arch- 
^Id's  Criminal  Practice  and  Pleading,  Waterman's  ed.,  888, 
that  a  taking  by  finding  in  larceny  may  be  classed  under  three 
heads:  **1.  Where  upon  the  finding  there  is  no  intention  to 
^propriate  the  thing  found  to  his  own  use,  but,  on  the  oon* 
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fcnuj,  the  finder  intends  to  restore  it  to  the  owner  if  he  be 
found,  but  afterwards  he  disposes  of  it  to  his  own  use  either 
oefore  or  even  after  he  knows  who  the  owner  is,  this  is  not 
larceny,  because  there  was  no  animus  furandi  at  the  time  of 
the  taking;  2.  Where  the  party  finds  goods  that  have  been 
actually  lost,  or  reasonably  supposed  by  him  to  have  been  lost, 
and  appropriates  them  with  intent  to  take  entire  dominion  over 
them,  really  beliering  then  that  the  owner  cannot  be  found, 
and  he  afterwards  dispose  of  them  to  his  own  use,  either  before 
or  even  after  he  knows  who  the  owner  is,  it  is  not  larceny,  because 
the  taking,  though  not  exactly  innocent,  was  not  punishable,  and 
<!Ouldnotbemadethe8nbjectof  an  action  of  trespass;  8.  Where 
goods  lost  or  supposed  to  be  lost,  as  aforesaid,  are  found  and 
appropriated  with  the  like  intent,  the  party  at  the  same  time 
knowing  or  reasonably  belieying  that  the  owner  can  be  found, 
this  is  larceny,  whether  the  finder  afterwards  convert  them  to 
his  own  use  or  not."  Under  these  rules,  it  is  not  enough  that  the 
party  has  general  means  by  the  use  of  proper  diligence  of  dis- 
covering the  owner.  He  must  know  the  owner  at  the  time  of 
the  finding,  or  the  goods  must  have  some  mark  about  them, 
understood  by  him  or  presumably  known  by  him,  by  which  the 
owner  can  be  ascertained. 

Whether  goods  were  actually  lost,  whether  appropriated  by 
the  finder  lucri  causa,  with  intent  to  take  entire  dominion  over 
them  at  the  time,  whether  at  the  time  he  so  acquires  possession 
he  knew  the  owner,  or  by  some  mark  about  them  presumably 
known  by  him  the  owner  could  be  ascertained,  are  questions  en- 
tirely for  the  jury. 

In  the  application  of  these  rules,  the  judge,  in  the  case  first 
referred  to,  remarks  that ''  questions  of  some  nicety  may  arise, 
but  it  will  generally  be  ascertained  whether  the  person  accused 
bad  reasonable  belief  that  the  owner  could  be  found,  by  evi- 
dence of  his  previous  acquaintance  with  the  ownership  of  the 
chattel,  the  place  where  it  is  found,  or  the  nature  of  the  marks 
on  it." 

From  this,  it  appears  that  the  mere  possession  of  goods  which 
had  been  actually  lost  does  not  furnish  any  conclusive  or  prima 
facie  proof  of  guilt;  of  itself,  it  does  not  raise  the  suspicion  of 
guilt. 

The  most  honest  man  may  be  found  in  possession  of  a  chattel 
proved  to  have  been  actually  lost,  but  holding  it  with  the  inten- 
tion of  restoring  it  to  the  owner;  and  yet,  according  to  the  terms 
of  this  instruction,  the  mere  possession  under  such  circum- 
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stances  laises  the  presamption  of  guilt,  unless  he  can  explain  bj 
testimony  how  his  possession  was  acquired. 

A  man  finding  a  chattel  actuaUj  lost  may  instantly  take  pos- 
session thereof  animo  /urandi;  that  is,  with  the  intent  to  usurp 
the  entire  dominion  over  it,  and  in  pursuance  thereof  does  con- 
vert it  to  his  own  use.  Such  conduct,  in  a  moral  aspect  of  the 
transaction,  may  be  as  dishonest  as  to  steal  it;  for  although  he 
may  not  know  the  owner,  or  there  be  nothing  in  the  circum- 
stances attending  the  place  where  it  is  found,  or  the  marks 
thereon  to  indicate  the  true  owner,  yet  he  must  be  conscious 
that  there  was  an  owner,  and  he  should  use  all  proper  diligence 
to  trace  him  out.  Tet,  as  the  property  was  in  fact  lost  and  the 
owner  unknown,  and  no  loarks  existing  to  indicate  who  he  is, 
such  a  taking  animo  /urandi  and  conversion  is  not  larceny,  be- 
cause there  was  no  trespass  in  the  taking,  as  the  possession 
acquired  could  not  be  said  to  be  against  the  will  of  the  owner, 
under  the  reason  of  the  rule  given  by  Lord  Coke,  Quia  daminus 
rerum  non  apparet  idea  cujxis  sunt  incerium  est. 

The  instruction  under  consideration  dispenses  with  all  proof 
of  the  circumstances  under  which  possession  of  goods  which 
had  been  lost  was  acquired,  the  fact  of  ownership  known  to  the 
finder  at  the  time,  or  indicated  by  circumstances  attending 
the  finding  or  by  marks  on  the  property,  and  lays  down  the  law 
to  be  that  proof  of  loss  by  the  owner  and  possession  in  a  third 
person,  whether  the  finder  or  not,  amounts  to  proof  of  guilt, 
unless  the  possession  is  explained.  The  instruction  further- 
more holds  that  those  circumstances  amount  to  guilt,  without 
reference  to  the  question  of  intent;  and  in  fact,  takes  from  the 
jury  the  consideration  of  the  question  with  what  intent  the  pos- 
sesion was  taken,  the  intent  to  steal  laying  at  the  foundation  of 
the  charge  of  larceny,  and  being  a  question  entirely  for  the  jury. 
The  instruction  furthermore  assumes  in  the  last  dause  that  the 
note  was  stolen,  thus  passing  upon  the  effect  of  the  testimony 
instead  of  leaving  it  to  be  weighed  by  the  jury.  In  all  these 
particulars  the  instruction  was  erroneous,  to  the  prejudice  of 
the  prisoner. 

The  second  instruction,  whether  strictly  right  or  wrong,  de- 
pending on  the  facts  in  evidence,  was  immateriaL  If  the  pris- 
oner supposed  there  was  a  variance  between  the  note  alleged  to 
have  been  stolen  and  the  note  described  in  the  second  count, 
he  should  have  moved  to  have  excluded  it  as  evidence  under 
that  count,  or  to  have  asked  for  an  instruction  applicable  to 
that  count.    But  there  being  one  count  to  which  the  objection 
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did  not  apply,  and  the  instruction  as  asked  for  and  given  apply- 
ing to  both  counts,  the  prisoner  could  not  have  been  prejudiced 
by  it. 

I  think  the  court  erred  in.  the  first  instruction,  and  for  that 
error  the  judgment  should  be  reversed,,  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial. 

The  other  judges  concurred  in  the  opinion  of  Allbn,  P. 

Judgment  reversed. 

PO88I88ION  OV  BtOLXN  PbOPIBTT,  EmOT  AB   EyIDMSOE  OV  LABOBirT.— 

Larceny  it  a  orime  usually  oommittod  in  secret,  and  the  state,  in  most  cases, 
is  necessarily  compelled  to  resort  to  drcomstantial  evidence  to  e£Eect  a  con- 
▼iotibn  of  the  thief.  And  the  possession  of  the  property  shortly  after  the 
theft  is  the  circnmstance  most  usually  relied  upon.  The  effect  of  such  pos- 
session has  been  a  matter  for  the  consideration  of  the  courts  on  innumerable 
occasions.  As  a  leading  text- writer  says:  **  The  reported  cases  on  this  topic 
are  in  numbers  enormous,  and  ore  exceptionally  discordant;  not  two»  but 
many  differing  viewB  and  shades  of  opinion  appear  in  them:  *'  2  fiishop  Crim. 
Proc. ,  3d  ed. ,  sec  739.  Considerable  confusion  as  to  the  state  of  the  law  in  this 
regard  is  caused  by  the  loose  expressions  used  by  courts  in  their  decisions  on 
the  question.  In  many  cases  it  is  said  that  such  possession  ndses  a  "  pre- 
sumption **  or  '*a  conclusive  presumption  "  of  guilt,  or  is  ** prima  facie  evi- 
dence "  thereof  leading  to  the  belief  that  such  possession  raises  a  presumption 
of  law  as  to  the  guilt  of  such  party,  and  some  courts  have  even  so  decided.  A 
presumption  of  law,  however,  establishes  a  certainty,  and  the  better  opinion 
seems  to  be  that  such  is  not  the  effect  of  the  possession  of  stolen  property, 
and  that  the  evidence  thereof  is  a  matter  for  the  ccmsideration  of  the  jury 
in  the  light  of  each  particular  case,  and  raises  merely  an  inference  of  the  fact 
of  guilt  of  such  person.  A  court  may  therefore  properly  instruct  a  jury  to 
the  effect  that  the  possession  by  a  party,  of  stolen  goods,  is  a  fact  or  circum- 
stance from  which  his  complicity  in  the  larceny  may  be  inferred.  These 
rules  are  deduced  from  the  bulk  of  the  decisions,  and  are  sustained  by  the 
later  cases  and  the  text-writers:  Id.,  sec.  740;  3  GreenL  Ev.,  14th  ed.,  sea 
31;  Whart.  Grim.  Ev.,  0th  ed.,  sea  758;  Fisher  v.  State,  46  Ala.  717;  Peo- 
ple V.  Chambers,  18  Oal.  382;  PeopU  v.  Ah  Ki,  20  Id.  177;  People  v.  Oassa- 
way,  23  Id.  51;  People  v.  AnUmio,  27  Id.  404;  People  v.  Kelly,  28  Id.  423; 
PeopU  V.  MtdvoM,  39  Id.  614;  People  v.  Hodondo,  44  Id.  638;  People  v. 
OiU,  46  Id.  286;  PeopU  v.  OeUy,  49  Id.  681;  People  v.  Hurley,  60  Id.  74; 
State  V.  Baywumd,  46  Conn.  346;  Tucker  v.  State,  67  Ga.  603;  Broum  v. 
State,  69  Id.  466;  Cotn/ort  v.  People,  64  IlL  404;  Water  v.  Pet^  104  Id. 
644;  HaU  v.  StaU,  8  Ind.  439;  Claekner  v.  StaU,  33  Id.  412;  Way  v.  State, 
86  Id.  409;  Smothers  v.  StaU,  46  Id.  447;  Jones  v.  State,  49  Id.  649;  Howard 
T.  Stats,  60  Id.  190;  Smith  v.  State,  68  Id.  340;  StaU  v.  Arnold,  12  Iowa, 
479;  StaU  v.  Brown,  26  Id.  661;  StaU  v.  Brady,  27  Id.  126;  StaU  v.  Golden, 
49  Id.  48;  StaU  v.  Hessians,  60  Id.  136;  StaU  v.  Bichort,  67  Id.  245;  Lewit 
V.  State,  4  Kan.  296;  StaU  v.  Cassaday,  12  Id.  660;  StaU  v.  Ingraham,  16  Id. 
14;  StaU  v.  Merrick,  19  Me.  308;  Commonwealth  v.  Millard,  1  Mass.  6; 
Commonweallh  t.  Bell,  102  Id.  163;  Commonwealth  v.  Randall,  119  Id.  107; 
OoiUck  v.  PeopU,  40  Mich.  302;  PeopU  v.  WUson,  30  Id.  468;  Davis  v.  State, 
60  Miss.  6C;  FmUt  v.  State,  62  Id.  606;  StaU  v.  Cray,  37  Mo.  372;  StaU  v. 
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Ore9on,  38  Id.  872;  StaU  v.  En^  10  Nev.  879;  State  ▼.  ffodge^  50  N.  H.  510; 
Knickerbocker  v.  People,  43  N.  Y.  177;  Stover  v.  People,  66  Id.'  315;  Gold- 
stein V.  People^  82  Id.  231;  Gregory  v.  Richards,  8  Jones  L.  410;  Mimms  y. 
^^a/«,  16  Ohio  St.  221;  iStote  ▼.  BenneU,  3  Treadw.  Const.  692;  Curtis  t. 
State,  6  Coldw.  9;  Wilcox  v.  iSta^  3  Heisk.  110;  Tates  v.  State,  37  Tex.  202| 
McCoy  V.  State,  44  Id.  616;  T%oma«  ▼.  State,  43  Id.  658;  Dreyer  ▼.  £^a/«,  11 
Tex.  App.  60Q;  Faulkner  v.  ^to<f»  15  Id.  115;  Schindler  ▼.  ;Sta^  Id.  304; 
Price  V.  Commonwealth,  21  Gratt.  846;  i5to<«  v.  Heaton,  23  W.  Va.  773; 
Graoes  t.  6^to^  12  Wis.  591;  CriUey  t.  ^toA;,  20  Id.  231;  Heed  ▼.  <9(ato,  25 
Id.  421;  Newbrandt  v.  State,  53  Id.  89;  i^fote  v.  Weston,  25  Am.  Dec  46. 
Many  of  the  cases  nnder  this  head  are  obscure  and  unoertain,  aad  express  all 
varieties  and  shades  of  opinion  on  the  subject.  Cases  in  the  same  states, 
even,  appearing  on  conflicting  sides  of  the  question.  But  it  is  believed  that 
the  above  is  the  rule  most  generally  expressed,  especially  in  the  recent  cases. 
In  Jngalls  v.  State,  48  Wis.  647»  the  court  say:  '*The  effect  of  such  evidence 
was  very  ably  discussed  by  the  late  Chief  Justice  Dixon  in  Graves  v.  State, 
12  Id.  591;  and  more  recently  by  Justice  Orton  in  StaU  ▼.  SneU,  46  Id.  524; 
the  rule  to  be  derived  from  these  cases,  and  which  is  sustained  by  the  later 
elementary  writers  upon  evidence  in  criminal  oases,  is  that  the  possession  of 
the  stolen  goods  by  the  accused  is  evidence  tending  to  prove  his  guilt,  but  is 
in  no  sense  conclusive  thereof,  nor  does  it  follow  as  a  conclusion  of  law  that 
the  accused  is  guilty  if  he  fail  to  explain  his  possession.*' 

The  courts  have  held  that  it  is  error  to  charge  the  jury  that  they  should 
convict  the  accused  upon  mere  proof  of  the  possession  of  stolen  property  re- 
cently after  the  larceny,  without  any  further  proof  than  of  the  fact  of  the 
larceny:  People  v.  Levison,  16  CaL  9S;  People  v.  Chambers,  18  Id.  382;  Peo- 
pie  v.  Ah  Ki,  20  Id.  177;  StaU  v.  Hodge,  60  N.  H.  510;  3  GreenL  Ev.,  14th 
ed.,  sec.  31.  So  an  instruction  that  the  prisoner  must  prove  his  possession  to 
be  innocent  to  secure  an  acquittal  has  be^  held  erroneous:  Peopie  v.  Noregea, 
4SCal.l2Z;Statey.Emerson,4SIowtk,l72;StaUY.Hodge,supra,ihehLtteTcaM 
containing  an  exhaustive  discussion  of  the  law  on  this  point.  The  mere  pos- 
session without  any  further  proof,  it  has  even  been  said,  leaves  a  reasonable 
doubt  on  which  the  party  is  entitled  to  an  acquittal:  State  v.  Merrick,  19  Me, 
398.  The  possession  alone,  it  is  held,  in  a  large  number  of  cases,  raises  no 
presumption  either  of  law  or  fact,  which  the  court  may  declare  to  the  jury, 
but  is  only  circumstantial  evidence  of  guilt:  Henderson  v.  State^  70  Ala.  23; 
People  V.  Levison,  16  Cal.  98;  People  v.  Chambers,  18  Id.  302;  People  v.  Ah 
Ki,  20  Id.  177;  State  v.  Raymond,  46  Conn.  345;  Conkwright  v.  People,  35  BL 
204;  SaMinger  v.  People,  102  Id.  241;  BeloU  v.  State,  36  Miss.  96;  Stokes  v. 
State,  58  Id.  677;  StaU  v.  Hodge,  60  N.  H.  510;  Ingalls  v.  State,  48  Wis.  647; 
see  also  the  dissenting  opinion  of  Henry,  J.,  to  State  v.  Jenmngs,  81  Mo. 
213,  214. 

But  on  the  contrary,  and  to  the'f^t  that  recent  possession  alone  is  suffi- 
cient to  warrant  a  conviction  in  the  absence  of  evidence  or  circumstances  cal- 
culated to  raise  a  reasonable  doubt,  and  that  the  court  should  so  instruct,  see 
'territory  v.  Casio,  1  Ariz.  485;  Smith  v.  People,  103  HI.  82;  StaU  v.  Adams, 
1  Hayw.  463;  State  v.  Jennett,  82  N.  C.  665;  3  Greenl.  Ev.,  14th  ed.,  sec.  31, 
and  note;  Burrill  on  Circumstantial  Evidence,  446.  In  Missouri,  the  presump- 
tion arising  from  such  possession  is  conclusive  unless  rebutted:  State  v.  Kel' 
ley,  73  Mo.  608;  State  v.  Babb,  76  Id.  501;  StaU  v.  Jennings,  81  Id.  185,  Hough 
and  Henry,  JJ.,  dissenting  in  each  case.  But  see  the  discussion  on  this  sub- 
ject in  State  v.  Hodge,  50  N.  H.  510,  where  the  court  reviews  the  authorities, 
and  holds  that  the  instruction  last  mentioned  should  not  be  given,  basing  its 
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raasoning  on  the  ground  that  the  evidence  raised  merely  an  inference  of  fact, 
and  that  the  jury  is  the  judge  of  the  weigat  thereof.  In  People  ▼.  Tithering' 
(on,  59  CaL  398,  it  is  held  that  the  determination  of  whether  the  possession 
of  stolen  property  is  strong  evidenoe,  or  only  slight  evidence  tending  to  show 
guilt,  is  a  matter  for  the  jury  to  pass  on,  and  not  for  the  ooors  to  determine, 
lliat  recent  possession  unexplained  M'arrants  a  strong  presumption  of  guilt  id 
undoubted,  but  that  the  court  should  so  instruct  is  generally  held  to  be  erro- 
neous, it  being  a  matter  depending  on  the  weight  of  evidence,  which  should 
be  left  to  the  jury:  See  People  v.  Ah  Sing,  Id.  400,  applying  the  same  rule 
to  cases  of  burglary. 

The  mere  fact  that  stolen  property  was  fonnd  in  possession  of  the  accused 
may  always  be  given  in  evidence  in  a  prosecution  for  larceny  against  him, 
but  the  strength  of  the  inference  depends  on  the  circumstances  surrounding 
saoh  case:  Iffngleman  v.  State,  52  Am.  Dec  404;  SUUe  v.  Walker,  41  Iowa, 
217.  To  raise  a  strong  inference  of  guilt,  the  possession  of  the  prisoner  must 
have  been  personal,  recent,  unexplained,  and  involving  a  conscious  assertion 
by  him  of  right  of  property.    These  matters  wHl  be  further  treated  of. 

Proof  of  possession  of  a  part  of  a  lot  of  goods  may  be  submitted  to  the  jur>* 
as  evidence  of  larceny  of  the  whole  lot:  CammonweaUh  v.  Millard,  1  Mass« 
6;  Commonwealth  y,  Montgomery,  11  Met.  534.  In  State  v.  Reynolds,  87  N. 
C.  546,  the  question  whether  recent  possession  of  money  is  evidence  of  larceny 
thereof  was  considered,  bat  not  decided;  in  Commfmwealth  v.  Montgomery, 
45  Am.  Dec.  227:  StaU  v.  BwMey,  60  Iowa,  471;  PeopU  v.  Getty,  49  Cal.  581, 
the  matter  was  decided,  and  tnch  possession  held  to  be  evidence,  though  the 
money  was  not  identified,  if  taken  in  connection  with  the  fact  tliat  before  the 
larceny  the  prisoner  had  no  money,  bnt  that  after  it  he  had  laige  sums,  for 
the  possession  of  which  he  could  give  no  proper  account. 

Poeeeeeion  must  he  Recent.— Isi  appljring  the  rule  that  possession  of  stclen 
property  raises  an  inference  of  guilt,  "due  attention  must  be  paid  to  the  air* 
cumstances  by  which  such  inference  may  be  weakened  or  strengthened,  de- 
pending on  the  length  of  time  intervening  between  the  theft  and  the  finding 
of  the  goods  in  the  possession  of  the  party  accused.  Upon  an  indictment  fo  r 
steajing  from  a  dwelling-house,  if  the  defendant  were  apprehended  a  lev 
yards  from  the  outer  door  with  the  stolen  goods  in  his  possession,  it  wodld 
ndse  ft  very  stnaig  infoNnoo  of  his  having  stolen  them.  But  if  they  wsi» 
found  in  his  lodgings  some  time  after  the  laroeny,  and  his  possession  was  un- 
accounted for,  on  proof  of  actual  theft  such  ^lossession  would  raise  a  probable 
inference  of  his  guilt.  But  if  the  property  was  not  found  In  hUi  possession 
till  months  afterward,  it  would  raise  merely  a  light  presumption,  and  would 
be  entitled  to  little  or  no  weight: "  StaU  v.  Rights,  82  N.  C.  677;  StaU  v.  Jen- 
nett,  88  Id.  665;  Commomoealth  v.  Montgomery,  45  Am.  Dec  227.  A  strong 
or  probable  inference  is  raised  only  in  case  the  possession  is  so  recent  "^hat 
the  possessor  could  not  well  have  come  by  the  property  otherwise  than  by 
stealing:  Foster  v.  State,  52  Miss.  695;  Gregory  v.  Richards,  8  Jones  L.  410. 

No  definite  time  after  the  loss  of  goods  before  possession  shown  in  the  ac- 
cused is  settled  on  to  raise  the  inference  of  guilt.  The  question  is  one  for 
the  jury:  McAfee  v.  StaU,  68  Ga.  823;  Stale  v.  Hodge,  50  N.  H.  5ia 
Where  the  goods  are  bulky  or  inconvenient  of  transmission,  a  greater  lapse 
of  time  is  allowed  than  if  the  articles  were  light  and  easily  passed  from  one 
to  another:  Jofnes  v.  StaXe,  26  Miss.  247;  Jwes  v.  St/aU,  90  Id.  643;  S.  C,  64 
Am.  Dec  175;  Dax^  v.  StaU,  50  Miss.  86.  Where  the  proof  disclosing  a 
possession  shows  it  to  have  had  its  origin  and  inception  subsequent  to  the 
Uroeny,  it  is  not  snch  a  possession  as  creates  a  strong  prssumptaon  of  goills 
Am.  Dm.  Tox..  LXX— as 
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Heed  Y.  State,  7&Vn».4Sl.  Batif  the  party  having  it  claimt  it  by  purohaae 
prior  to  the  time  of  the  theft*  he  may  be  called  on  to  explain  his  possession, 
and  there  is  a  strong  inference  of  guilt:  Queen  v.  Evans,  2  Cox  C.  C.  270; 
State  V.  Adams,  1  Hayw.  463.  The  question  as  to  what  constitutes  such 
''recent'*  possession  has  been  conttnually  before  the  courts,  and  the  cases 
show  varied  instances  where  the  property  has  been  found  in  the  possession  of 
the  accused  after  periods  of  from  seyeral  hours  to  months  and  years;  but  n« 
definite  time  can  be  fixed,  each  case  depending  on  its  own  peculiar  droum* 

stances:  Bex  v. ,  2  Car.  &  P.  469;  Bex  v.  Adamt,  3  Id.  fiOO;  Bex  v. 

Partridge,  7  Id.  651;  Begina  v.  Harris,  8  Cox  C.  C.  333;  Begina  v.  Hughes, 
14  Id.  223;  People  v.  JTe^,  28  GO.  423;  PeopU  t.  Swin/ord,  67  Id.  68;  Peth 
pie  V.  Williams,  Id.  108^  PeopU  v.  Hurley,  60  Id.  75;  StaU  v.  Baynumd,  46 
Conn.  345;  Sloan  v.  Peopte,  47  lU.  77;  ComJoH  t.  People,  64  Id.  404;  Wairrtn, 
V.  State,  1  G.  Greene,  106;  StaU  v.  Taylor,  25  Iowa,  273;  StaU  ▼.  Merrick,  19 
Me.  398;  People  v.  Walker,  38  Mich.  166;  BeloU  v.  StaU,  36  Miss.  96;  StaU 
V.  Wolf,  15  Mo.  168;  StaU  v.  Fknfd,  Id.  349;  StaU  v.  Lange,  69  Id.  418; 
StaU  V.  Hill,  65  Id.  84;  StaU  ▼.  Joftltsof^  1  Winst.  L.  238;  State  v.  FKiUiafntf, 
9  Ired.  L.  140;  State  v.  Jennett,  88  N.  a  666;  StaU  v.  Beynolde,  87  Id.  644; 
StaU  V.  Z^enDe^  2  Treadw.  Const  692;  Hughes  t.  <9/ate,  8  Humph.  75;  Perry 
r.  StaU,  41  Tex.  485;  Bed;  v.  StaU,  44  Id.  430. 

Poes^fsiou  must  be  PersoiuML — ^The  possession  of  stolen  property,  to  raise 
an  inference  of  guilt,  must  be  personal,  and  must  involve  a  distinct  and  con- 
scious assertion  of  property  by  the  defendant:  Bex  v.  Man^eld,  1  Car.  k 
M.  142;  People  v.  HuAey,  60  CaL  74.  Stolen  goods  found  in  an  outhouse 
near  which  the  accused  was  seen  shortly  after  the  larceny  will  not  of  them- 
selves raise  an  inference  of  guilt  as  from  recent  possession:  Begina  v.  Hughee, 
14  Cox  C.  C.  226;  Kniekerboeker  v.  PeopU,  43  N.  Y.  177.  The  appropri- 
ation of  lost  goods  to  the  finder's  own  use,  where  they  bear  ear-marks  which 
would  render  it  an  easy  task  to  find  the  owner,  involves  such  an  assertion  of 
property  as  will  render  the  possession  of  it  an  evidence  of  guilt:  PeopU  v. 
OeUy,  49  Cal.  681;  BaiUy  v.  StaU,  62  Ind.  462;  but  see  Walker^e  Case,  28 
Gratt.  976,  citing  the  principal  case,  and  Commonwealth  v.  Bandail,  119  Mass. 
107.  In  such  case  the  concealment  of  the  property  will  render  the  inference 
much  stronger.  Where  one  was  charged  with  having  obtained  the  property 
of  another  by  threats,  evidence  that  it  was  found  concealed  in  the  prisoner's 
house  is  admissible  as  going  to  show  that  he  was  conscious  of  having  ob- 
tained it  improperly:  StaU  v.  Bruce,  24  Me.  71.  That  the  inference  of  guilt 
may  be  drawn  from  a  joint  possession  with  others,  see  StaU  v.  Ba;ymond,  46 
Conn.  346;  HaU  v.  State,  8  Ind.  439;  TuH)evilU  v.  StaU,  42  Id.  490:  PeopU 
V.  WhiUon,  43  Mich.  419. 

Explanation  of  Possession, — ^The  inference  to  be  drawn  from  the  posses- 
sion of  stolen  goods  is  not  one  of  law,  bet  of  probable  reasoning,  as  to  which 
the  court  may  lay  down  logical  tests  for  the  guidance  of  the  jury,  but  can 
impose  no  positive  binding  rule.  It  is  therefore  proper  that  the  prisoner's 
explanation  of  his  possession  should  also  be  given  for  the  consideration  of 
the  jury.  Where  no  explanaticm  is  made,  there  may  be  a  reasonable  doubl 
of  guilt,  and  in  such  case  it  has  been  held  that  small  proof,  aud  even  proof  ol 
good  character,  may  outweigh  the  inferenoe:  People  v.  HurUy,  60  CaL  74| 
StaU  V.  BuUer/dd,  76  Mo.  297;  but  see  StaU  v.  KelUy,  73  Mo.  617;  SUUe  v. 
Merrick,  19  Me.  398.  Though  some  of  the  older  cases,  depending  on  laws 
which  prohibited  an  explanation  by  the  prisoner,  hold  otherwise,  it  is  now 
conceded  that  if  a  prisoner  has  it  within  his  power  to  make  an  explanation 
and  he  fails  to  do  so,  the  inferenoe  of  guilt  therefrom  is  strengthened  by  his 
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failare  to  explain:  Rex  v.  Evans,  2  Cox  C.  C  270;  Sex  v.  DiUe^,  2  Oar.  H 
Kir.  818;  Jones  v.  People,  12  HI.  259;  State  v.  Brady,  27  Iowa,  126;  StaU  v. 
yew,  22  Minn.  71;  Sartorius  v.  State,  24  Mias.  602;  StaU  t.  Brown,  75  Mo. 
317;  Dillon  v.  Peopk,  1  Hon,  670;  StaU  v.  Oraiw.  72  N.  C.  432;  Ciirtit  v. 
State,  0  Coldw.  9;  Castellow  v.  iStofo,  15  Tex.  App.  551;  StaU  v.  ^i«Aop,  51 
Vt  318;  Barrill  on  Circnmstantial  Evidence,  446.  But  by  this  it  is  not 
meant  that  the  prisoner  is  bound  to  prove  his  innocent  possession,  and  that 
the  burden  thereof  is  on  him.  The  general  rule  applies  here  as  well  as  else- 
where, that  a  man  is  innocent  until  he  is  proved  guilty,  and  the  burden  of 
proving  his  possession  to  be  unlawful  and  inconsistent  with  innocence  is  on 
the  state.  In  many  cases  it  is  said  that  the  burden  of  proof  shifts,  on  proof 
of  the  larceny  and  of  the  unexplained  possession  of  the  stolen  goods.  The 
cases  on  this  proposition  are  indistinct  and  discordant,  and  by  many  courts 
the  doctrine  is  entirely  discarded:  2  Bishop  Grim.  Proc.,  3d  ed.,  742;  see  Conk" 
wriglU  v.  People,  35  UL  204;  Henderson  v.  StaU,  70  Ala.  23;  People  v.  Levi- 
ton,  16  Cal.  08;  PeopU  v.  Chambers,  18  Id.  382;  PeopU  v.  Ak  Ki,  20  Id.  177; 
StaU  V.  Raymond,  46  Conn.  345;  Sahlinger  v.  People,  102  111.  241;  BeloU  v. 
State,  36  Miss.  06;  Stokes  v.  State,  58  Id.  677;  StaU  v.  Hodge,  50  N.  H.  510; 
IngaUs  v.  State,  48  Wis.  647;  see  also  dissenting  opinion  of  Henry,  J.,  to  StaU 
V.  Jennings,  81  Mo.  213,  214. 

It  is  said  that  the  inference  of  larceny  may  be  rebutted  by  counter-infer- 
ences indicating  that  the  property  was  honestly  obtained:  Crimes  v.  State, 
68  Ind.  103;  Shaekeiford  v.  StaU,  2  Tex.  App.  385;  Dixon  v.  StaU,  Id.  530; 
Heaih  V.  StaU,  7  Id.  464;  Taylor  v.  StaU,  Id.  659.  Possession  by  a  letter^ 
carrier  of  a  bank  note  some  months  after  it  was  lost  in  the  mail  may  be 
reasonably  accounted  for  by  the  mere  assertion  that  he  found  it:  Rex  v.  Smithy 
3  F.  &  F.  123.  So  one  charged  with  stealing  may  offer  evidence  that  he  ob- 
tained possession  of  the  property  by  purchase:  Way  v.  StaU,  84  Ind.  409. 
In  some  cases  it  has  been  held  that  if  a  man  gives  a  reasonable  account  of  his 
possession,  the  burden  of  proof  is  on  the  prosecution  to  show  that  such  account 
is  untrue;  but  that  if  the  account  is  unreasonable,  it  lies  on  the  accused  to 
prove  the  truth  of  his  account:  Regina  v.  Crowlturst,  1  Car.  k  Kir.  370; 
Davis  V.  StaU,  50  Miss.  86;  Garcia  v.  StaU,  26  Tex.  209.  In  Missouri^ 
however,  it  has  been  held  that,  in  the  absence  of  lebutting  evidence,  a  con- 
clusive presumption  of  guilt  arises  from  possession  of  stolen  property:  StaU 
V.  Kelley,  73  Mo.  608;  StaU  v.  Babb,  76  Id.  501;  StaU  v.  Jennings,  81  Id. 
185;  Henry  and  Hough,  JJ.,  dissenting  in  each  case,  and  in  the  latter  of 
which  they  say  that  such  possession  affords  no  presumption  either  of  law  or 
fact  which  the  court  may  declare  to  the  jury,  but  that  it  is  only  circumstan- 
tial evidence  of  guilt,  and  that  the  prisoner  is  not  bound  to  explain  his  pos- 
session, but  that  the  burden  is  on  the  state  throughout.  In  rebutting  the 
inference  from  evidence  of  recent  possession  of  stolen  property,  the  prisoner 
may  go  beyond  such  matters  as  tend  merely  to  account  for  the  possession. 
He  may,  if  he  can,  prove  an  alibi,  and  show  that  at  the  time  of  the  theft  he 
was  away  from  the  place  where  it  occurred:  StaU  v.  Sidney,  74  Id.  390. 

Other  Facts,  Taken  in  Connection  with  Possession  of  Stolen  Property,  will, 
of  course,  strengthen  or  weaken  the  inference,  as  the  case  may  be.  The  cases 
of  explanation  of  the  possession  at  a  remote  time,  and  of  other  proof  of  honest 
acquisition  of  the  property,  as  having  the  effect  to  weaken  the  inference,  have 
ahready  been  mentioned.  The  declarations  of  the  accused  at  the  time  of  ar- 
rest or  of  reception  of  the  property  may  be  admitted  to  rebut  the  inference 
of  guilt:  Rex  v.  Abraham,  2  Car.  &  Kir.  650;  PeopU  v.  Sander,  104  111.  248; 
People  v.  DowUng,  84  N.  Y,  478;  LeggeU  v.  State,  15  Ohio,  283;  StaU  v. 
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Iktley,  53  Vt.  442.  On  the  other  hand,  the  inferenoe  ii  strengthened  If  the 
prisoner^  explanation  of  his  possession  involves  a  foJsely  dispoted  identity, 
or  other  fahrioated  evidence:  Sex  v.  Dibley^  2  Oar.  &  Kir.  818;  Rex  v.  EtxxMt 
2  Cox  0.  0.  270;  Rex  v.  Burton,  Dears.  G.  0.  282;  StoUe  v.  BenneU,  2 
Trcxidw.  Const.  692;  Rex  v.  Crowhurst,  1  Car.  k  Kir.  370;  Rex  v.  JTtJjcm,  26 
L.  J.  M.  C.  45.  So,  ''if  a  party  have  secreted  the  property;  if  he  deny  that 
it  18  in  his  possession,  and  such  denial  is  discovered  to  be  false;  if  he  cannot 
show  how  he  became  possessed  of  it;  if  he  give  false,  incredible,  or  incon- 
sistent accounts  of  the  manner  in  which  he  acquired  it;  if  he  has  dispoeed  of 
or  attempted  to  dispose  of  it  at  an  unreasonably  low  prioe;  if  he  has  ab- 
sconded, or  endeavored  to  escape  from  justice;  if  oiket  stolen  p  jperty,  or 
pick-look  keys,  or  other  instruments  of  crime,  be  found  in  his  possession;  if 
ho  was  seen  near  the  spot  at  or  about  the  time  the  act  was  committed;  or  if 
auy  article  belonging  to  him  be  found  at  the  place  or  in  the  locality  where 
the  theft  was  committed,  at  or  about  the  time  of  the  commission  of  the 
offense;  if  the  impression  of  his  shoes,  or  other  articles  of  apparel,  correspond 
with  the  marks  left  by  the  thieves;  if  he  has  attempted  to  obliterate  from 
the  articles  in  question  marks  of  identity,  or  to  tamper  with  the  parties  or 
officer  of  justice; — these,  and  all  like  circumstances,  are  justly  considered 
as  throwing  light  upon  and  explaining  the  fact  of  possession,  and  render  it 
morally  certain  that  such  possession  can  be  referable  only  to  a  criminal 
origin,  and  cannot  otherwise  be  rationally  accounted  for: "  'Wills  on  Circnm- 
stantial  Evidence,  57. 

Possession  of  Stolen  Propertt  as  Evidence  in  Casks  ov  Otheb 
Crimes. — ^The  possession  of  stolen  property  in  itself  raises  no  inference  of  any 
other  crime  than  larceny  of  the  property.  Where  the  charge  is  buiglary,  ^e 
mere  possession  of  the  stolen  goods,  unaccompanied  by  other  suspicious  circum- 
stances, is  not  prima  faude  evidence  of  the  burglary:  Dwm  v.  People,  1  Park. 
Cr.  447;  People  v.  Ah  Sing,  59  Cal.  400;  Bryan  v.  State,  62  Ga.  179;  State 
V.  Reid,  20  Iowa,  413;  State  v.  Shaffer,  59  Ind.  290;  People  v.  Gordon,  40 
Mich.  716;  Stuart  v.  People,  49  Id.  255;  Frank  v.  State,  39  Miss.  705;  Jone* 
V.  Peopfe,  6  Park.  Cr.  126;  StaU  v.  Graves,  72  N.  C.  482;  Walker  v.  Com- 
monwealtli,  28  Gratt.  969;  but  if  the  breaking  is  proved,  it  may  amount  to 
corroborative  or  collateral  evidence  of  the  crime:  Brown  v.  State,  61  Ga.  311; 
Smith  V.  State,  Q2  Id.  663;  Knickerbocker  v.  People,  57  Barb.  365;  Methard 
v.  State,  19  Id.  363;  Bruce  v.  State,  12  Ohio  St  146.  In  homicide,  such  evi- 
dence is  admissible  to  trace  to  the  accused  articles  of  property  taken  from  the 
deceased:  Rex  v.  BttrdeU,  4  Bam.  &  Aid.  1;  State  v.  Babb,  76  Mo.  501;  Com- 
monweaUh  v.  Sturtivant,  117  Mass.  122;  WilUame  v.  CommonweaUh,  29  Pa. 
St.  102;  Howser  v.  CommonweaUh,  51  Id.  332. 

The  principal  case  is  cited  to  the  point  that  lost  property  may  be  the 
subject  of  larceny,  in  Tanner  y.  Commonwealth,  14  Gratt.  635,  and  in  W'jUker*§ 
Ca»^\  28  Id.  976. 
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Weight  v.  Toxjno. 

[6  Wxsoomxv,  137.] 

VfUEBS   PaBIT   to  OOKTBAOT,  WBOSB   SPECmO  PeBIOBMAIIOB  18  8oUOBT» 

Rxsms  the  performanoe,  and  insUts  that  he  is  not  boond  by  the  oon- 
traot,  no  tender  of  the  porohaae  money  need  be  made  before  bringing 
salt. 
Whkbb  Monkt  Paid  I5T0  Ooubt  bt  Wat  ov  Tbndxr  is  Withdbawm  under 
an  order  of  the  coart»  rach  withdrawal  cannot  affect  the  Talidity  of  the 
tender. 

TiNDBR  OV  QUITOLAIM  DbBD,  WITHOUT  RKI.BAfll  OV  DoWER  OV  WiVB  of  the 

grantor,  is  not  a  snfficient  compliance  with  a  contract  by  which  the  bar- 
gainor agrees  to  convey  the  entire  estate  in  the  land  by  a  good  and  suffi* 
dent  conveyance. 

Iv  Wife  ov  Vendor  Bevusss  to  Release  hx&  Dower  im  Land  contracted 
to  be  sold  by  him,  and  the  vendee  is  willing  to  take  each  title  as  the  hus- 
band has  to  give,  he  may  enforce  the  performance  of  the  contract,  and 
have  an  abatement  of  the  purchase  money  in  compensation  for  the  right 
of  dower  left  outstanding. 

IvoHOATs  Eight  ov  Dower  Odtstahdino  is  Defect  in  Title,  and  an  in- 
cumbrance upon  the  estate,  but  its  value  is  susceptible  of  accurate  cal- 
culation. 

Appeal  from  the  Milwaukee  circuit  court.  The  facts  are 
stated  in  the  opinion^  and  in  the  opinion  on  the  former  appeal 
reported  in  65  Am.  Dec.  303. 

Browne  and  Ogden  for  the  appellant. 
Finch  and  Lynde^  for  the  appellee. 

By  Court,  Cole,  J.  After  the  Texy  full  consideiation  bestowed 
upon  this  case  when  it  was  before  tiiis  court  at  the  June  term, 
1866,  and  the  opinion  then  given,  which  is  to  be  found  su6 
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fiom.  Tounj  t.  Wright,  4  Wis.  144  [66  Am.  Deo.  803],  we  do  not 
feel  called  upon  to  enter  at  any  length  upon  a  re-ezamination 
of  questions  then  determined  respecting  the  rights  and  obliga- 
tions of  the  parties  to  the  written  contracts  set  forth  in  the  com- 
plainant's bill.  We  were  then  led  to  the  oondusiony  which 
subsequent  argument  and  reflection  haTe  rather  strengthened 
than  weakened,  that  the  contract  was  a  fair  and  reasonable  one, 
sufBciently  explicit  in  its  terms  to  show  what  land  was  intended 
to  be  sold,  and  such  a  contract  as  should  be  specificallj  per- 
formed. We  stated  that  we  could  see  no  peculiar  circumstances 
of  hardship  attending  the  sale  which  ought  to  prsTont  a  per- 
formance of  the  contract ;  that  the  land  appeared  to  have  been  sold 
for  a  fair  price,  and  that  the  fact  that  it  had,  since  the  contract 
was  entered  into,  become  more  valuable,  was  not  a  circumstance 
which  ought  to  prevent  a  decree  for  a  specific  performance.  We 
supposed  that  the  power  of  attorney  authorized  Day  to  make  a  full 
and  unconditional  sale  of  the  land,  and  that  the  written  contract 
of  sale  was  competent  and  adequate  to  bind  the  principal  to 
make  a  good  title  to  the  land.  It  was  undoubtedly  with  this 
understanding  of  the  decision  of  this  court  that  the  circuit  court 
of  Milwaukee  county  entered  the  decree  from  which  the  present 
appeal  is  taken,  directing  and  ordering  that  the  complainant 
should  pay  to  the  clerk  of  that  court,  for  the  use  of  the  defend- 
ant, the  sum  of  eight  thousand  seven  hundred  and  seventy- 
nine  dollars  and  tweniy-two  cents  (being  the  amount  due  the  de- 
fendant on  the  contract  for  the  purchase  money  of  the  lands), 
and  that  the  defendant,  within  a  given  time,  should  execute  and 
deliver  to  the  clerk,  for  the  complainant,  a  good  and  sufficient 
deed  of  the  premises,  with  the  dower  of  the  wife  released,  and 
that  in  the  event  a  valid  release  of  the  dower  of  the  wife  was  not 
obtained,  the  case  was  to  be  referred  to  a  court  commissioner  to 
take  proof  and  report  the  value  of  the  dower  interest  outstanding. 
It  is  admitted  in  a  stipulation  among  the  papers,  signed  by  the 
counsel  of  the  parties,  that  after  the  decree  was  entered  in  this 
court  the  appellant  executed  and  tendered  to  the  complainant  a 
quitclaim  deed,  properly  acknowledged,  and  that  the  money 
and  note  mentioned  in  the  contract  were  demanded,  but  that 
the  same  were  refused  by  the  complainant  on  the  groimd  thai 
the  deed  was  not  signed  by  the  wife.  And  it  further  appears 
from  the  record  that  a  decree  pro  confesso  had  been  entered  in 
the  cause  March,  1854,  and  that  in  pursuance  of  the  terms  of  this 
decree  the  sum  of  two  thousand  one  hundred  and  seventy-five 
dollars  was  paid  by  the  complainant  into  the  court  for  the  use 
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of  the  appellant^  and  that  af terward,  upon  the  appellant  filing  a 
petition  in  the  circuit  court  asking  that  the  decree  of  the  circuit 
court  should  be  set  aside,  and  he  be  permitted  to  make  defense 
to  the  suit,  the  circuit  court  ordered  the  decree  pro  canfesso  to 
be  set  aside  upon  the  appellant's  paying  costs;  and  at  the  same 
time  ordered  that  the  complainant  be  permitted  to  ^withdraw  his 
money  from  the  court'  Some  question  has  been  made  as  to  the 
right  of  the  complainant  to  withdraw  his  money  once  paid  into 
court,  and  it  has  been  contended  that  by  such  withdrawal,  and 
the  subsequent  refusal  to  pay  the  purchase  money  when  de- 
manded, and  to  execute  the  contract,  the  complainant  had  for- 
feited all  rights  under  it,  and  must  in  law  be  held  to  have  discon- 
tinued his  suit.  We  cannot  adopt  this  Tiew  of  the  matter.  We 
do  not  understand  that  a  court  of  equity,  even  in  the  first  in- 
stance, requires  a  tender  of  money  to  be  made  when,  from  the 
facts  and  circumstances  of  the.  case,  it  is  apparent  that  a  tender 
would  be  useless,  and  the  receipt  of  the  money  refused  by  the 
opposite  party.  In  this  case  the  appellant  has  from  the  outset 
resisted  a  performance  of  the  contract,  and  insisted  that  it  was 
not  binding  upon  him.  Any  tender  to  him  while  occupying 
this  ground  of  defense  would  have  been  an  idle  ceremony.  He 
would  have  had  nothing  to  do  with  the  money,  and  would  not 
have  compromised  his  rights  by  receiving  it.  This  must  be 
obvious  to  every  one.  Therefore,  how  could  he  have  been 
prejudiced  by  the  withdrawal  of  the  money  from  court  t 

Again:  it  seems  to  us  there  is  another  vexy  sufficient  answer 
to  be  given  to  this  objection.  By  the  terms  of  the  order  per- 
mitting the  appellant  to  come  in  with  his  answer,  the  complain- 
ant had  leave  to  withdraw  the  sum  of  money  paid  in.  This  was 
a  part  of  the  order  of  the  court — an  order  which  it  was  entirely 
competent  for  the  court  to  make.  The  appellant  availed  him- 
self of  the  conditions  of  this  order,  and  is  in  good  faith  as 
much  bound  by  the  conditions  which  were  intended  for  the  ben- 
efit of  his  adversary  as  by  those  which  worked  for  his  advan- 
tage. As  to  the  other  i>oints,  we  are  of  the  opinion  that  the 
complainant  was  not  bound  to  accept  the  deed  which  was  ten- 
dered by  the  appellant.  That  was  a  quitclaim  deed,  without 
the  dowei'  of  the  wife  released.  From  tiie  first,  as  already  indi- 
cated, we  were  of  the  opinion  that  by  the  contract  the  bar- 
gainor had  agreed  to  convey  the  entire  estate  in  the  land  sold  by 
a  good  and  sufficient  conveyance.  Such  is  our  understanding 
of  this  contract.  The  only  difficulty  we  Lave  had  in  the  case 
was  whether,  if  the  wife  should  refuse  to  release  her  dower,  and 
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the  Tondee  shoald  be  willing  to  take  such  a  title  as  the  husband 
could  give,  there  could  be  an  abatement  of  the  purchase  money 
in  compensation  for  the  right  of  dower  left  outstanding.  And 
to  remoye  our  doubts  upon  this  point,  a  reargument  oi  Uie  case 
was  ordered.  In  our  investigations,  we  fell  upon  the  case  of 
Clark  Y.  Siever,  7  Watts,  109  [32  Am.  Dec.  746],  in  which  the 
court  held  that  an  abatement  of  the  purchase  money  under  such 
circumstances  could  not  be  made;  but  that  the  bargainee  must 
pay  the  consideration  money,  and  content  himself  with  such  a 
title  as  the  husband  could  give,  or  forego  a  specific  performance' 
of  the  contract,  and  bring  his  action  at  law  for  damages.  We 
are  not  prepared  to  adopt  the  doctrine  of  this  decision. 

In  the  notes  to  the  case  of  Seton  v.  Slade,  2  White  &  Tudor's 
iSq.  Cas.,  pt.  2  (found  in  70  Law  Lib.  23),  the  English  annota- 
tors  stato  the  rule  when  the  purchaser  seeks  a  specific  perform- 
ance of  the  contract,  and  the  vendor  has  not  the  same  interest 
in  the  estate  as  that  which  he  had  contracted  to  sell,  or  there  is 
some  deficiency  in  the  quantity  of  it,  as  follows:  ''It  may  be 
laid  down  as  a  general  rule,  subject,  however,  to  some  few  ex- 
ceptions, that  a  purchaser  may,  if  he  choose,  compel  a  vendor 
who  has  contracted  to  sell  a  h^ger  interest  in  an  estate  that  he 
has  to  convey  to  him  such  interest  as  he  is  entitled  to,  with 
compensation."  They  then  quote  from  the  opinion  of  Lord 
Eldon,  in  the  case  of  Mortlock  v.  BiUler,  10  Ves.  292,  the  follow- 
ing observation:  ''  If  a  man  having  partial  interests  in  an  estate 
chooses  to  enter  into  a  contract,  representing  it  and  agreeing  to 
sell  it  as  his  own,  it  is  not  competent  to  him  afterward  to  say, 
though  he  has  valuable  interests,  he  has  not  the  entirety,  and 
therefore  the  purchaser  shall  not  have  the  benefit  of  his  con- 
tract. For  the  purpose  of  this  jurisdiction,  the  person  contract- 
ing under  those  circumstances  is  bound  by  the  assertion  in  hfs 
contract,  and  if  the  vendee  choose  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that  and  to  an  abatement,  and  the  court 
will  not  hear  the  objection  by  the  vendor  that  the  purchaser 
cannot  have  the  whole."  Lord  Eldon  held,  however,  that  these 
well-settled  principles  had  no  application  to  the  case  then  be- 
fore him,  and  therefore  left  the  plaintiff  to  his  action  at  law. 
Justice  Story,  in  his  work  on  equity  jurisprudence,  vol.  2,  sec. 
779,  lays  down  the  doctrine  upon  this  subject,  and  says:  **  The 
general  rule  (for  it  is  not  universal)  in  all  such  cases  is^that  the 
purchaser,  if  he  chooses,  is  entitled  to  have  the  contract  specif- 
ically performed  as  far  as  the  vendor  can  perform  it,  and  to  hava 
an  abatement  out  of  the  purchase  money,  or  compensation  for 
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any  deficiency  in  the  title,  quantity,  quality,  description,  or  otLez 
matters  touching  the  estate."  See  the  cases  referred  to  in  the 
note  to  this  section;  NeKhrop  v.  Eolgale,  1  Coll.  204,  28  Eng. 
Ch.  203;  Waters  ▼.  I^avia,  9  Johns.  465.  The  above  are  but  a 
few  of  the  many  cases  which  might  be  cited  to  show  that  a  ven- 
dee may  enforce  a  performance  of  a  contract  by  compelling  the 
vendor  to  give  the  best  title  he  can,  and  have  a  just  amount 
of  abatement  from  the  purchase  money  for  the  deficiency  of 
title,  or  quantity  or  quality  of  the  estate. 

In  the  present  case,  there  is  nothing  to  show  that  the  wife  is 
unwilling  to  relinquish  her  right  of  dower  in  the  premises,  and 
we  do  not  feel  authorized  from  the  proof  to  presume  that  to  be 
the  fact.  She  may  be  entirely  willing  to  sign  the  deed  and  re- 
lease her  dower,  ux>on  being  requested  so  to  do  by  the  husband; 
but  if  she  should  refuse  to  release  her  dower,  we  are  unable  to 
see  any  good  or  satisfactory  reason  for  denying  the  complainant 
a  proper  compensation  for  the  right  of  dower  left  outstanding. 
What  argument  can  be  advanced  to  show  that  an  abatement  or 
equivalent  should  not  be  made  in  this  case,  which  would  not  be 
equally  cogent  and  weighty  in  any  case  where  the  vendor's  inter* 
est  is  less  than  what  he  professed  to  sell  ?  Dart  on  Vendors,  501. 
There  can  be  no  doubt  but  the  title  of  the  vendee  is  defective, 
while  the  inchoate  right  of  dower  is  left  outstanding.  If  the 
wife  should  survive  the  husband,  the  vendee's  title  might  be 
partially  defeated  by  her  taking  a  life  estate  in  one  third  of  the 
premises.  In  the  case  of  Shearer  v.  Banger,  22  Pick.  447,  it 
was  held  that  an  inchoate  or  contingent  right  of  dower  was  an 
existing  incumbrance  amounting  to  a  breach  of  the  covenant, 
which  extends  to  all  adverse  claims  ''and  liens  on  the  estate 
conveyed,  whereby  the  same  may  be  defeated  in  whole  or  in 
part,  whether  the  claims  or  liens  be  uncertain  and  contingent 
or  otherwise:"  Bawle  on  Covenants,  136  et  seq.,and  cases 
cited  by  him.  We  therefore  conclude  that  in  the  present  case 
the  vendee  can  enforce  a  performance  of  the  contract,  and  take 
such  a  title  as  the  vendor  can  give,  and  have  an  abatement  of 
the  purchase  money  for  the  right  of  dower  left  outstanding. 
Some  question  has  been  made  as  to  whether  the  value  of  this 
dower  interest  could  be  accurately  calculated.  There  can  be  no 
difficulty,  however,  in  ascertaining  what  this  reversionary  inter- 
est is  worth.  In  Davis  &  Peck's  Mathematical  Dictionary,  and 
by  Cyclopedia  of  Mathematical  Science,  pp.  501,  502,  formulas 
are  given,  by  which  the  present  value  of  an  annuity  can  be  cal- 
culated, which  is  to  commence  at  the  death  of  one  individual 
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and  tenninate  at  the  death  of  another.  In  Emerson's  Miscel- 
lanies, pp.  96,  97,  can  be  found  a  like  formula.  The  interest 
of  the  wife  in  the  estate  sold  being  susceptible  of  calculation, 
we  see  no  hardship  in  deducting  the  value  thereof  from  the  pur- 
chase money,  if  she  is  unwilling  to  relinquish  her  dower. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

TXNDBB,  WHBN  NOT  NE0I88ART  BXfOBB  ACTION  FOB  SPIOinO  PbBIOBII* 

ANCi:  See  Taung  v.  DanieU^  63  Am.  Dea  477,  note  480,  wliere  other  caaei 
are  colleoted.  A  party  to  a  contract  i»  relieved  from  nriaking  a  tender  when 
the  other  party  reeisti  performance,  and  claima  that  he  it  not  bound  by  the 
contract:  PoUer  v.  Taggart^  54  Wia.  401,  citing  the  principal  case.  Want 
of  tender  before  tuit  brought  does  not  defeat  the  action,  but  only  goea  to  the 
queetion  of  coats:  Boyd  v.  Btaudin^  Id.  202,  also  citing  the  principal  case. 

WUXN  COITBT  WILL  COMPEL  HuSBAND  TOGlVB  InDKMKITT  AGAINST  WiTE'S 

RiouT  OP  Dowbb:  See  Young  v.  Paul,  64  Am.  Dec.  456,  note  460,  wh^ 
other  cases  are  collected.  The  inability  of  a  vendor  of  land  to  convey  his 
wife*s  inchoate  right  of  dower  is  no  impediment  to  specific  performance,  if 
the  vendee  is  willing  to  take  snch  conveyance  as  the  vendor  can  give:  Conrad 
V.  Schwambt  53  Wis.  378,  citing  the  principal  case. 

Dekd  Good  in  Fobm  only  is  not  Suppioisnt  Compuancx  with  Covenant 
to  make  a  good  and  perfect  deed:  See  Feenuter  v.  May,  53  Am.  Dec  83, 
note  85,  where  other  cases  are  colleoted;  Smith  v.  Butby,  57  Id.  207.  A  ten- 
'  der  of  the  vendor's  own  deed,  without  procuring  his  wife's  relinqnishment  of 
dower,  is  not  a  satisfaction  of  his  covenant  to  make  the  vendee  a  good  and 
perfect  deed:  Chreenwood  v.  Ligon,  48  Id.  775.  An  agreement  to  execute  a 
good  and  sufficient  deed  of  real  estate  implies  a  conveyance  not  only  good  in 
point  of  form,  but  one  which  carries  with  it  a  good  and  sufficient  title  to  the 
Und:  Bateman  v.  Joftn$on,  10  Wis.  3,  citing  the  principal  case. 

The  pbinoipal  case  is  also  cited  in  Martin  v.  Mariti,  57  Ind.  41»  to  the 
point  that  specific  performance  may  be  decreed  as  to  a  part,  and  an  abate- 
ment or  compensation  for  the  deficiency. 


Blanohabd  v.  MoDougal. 

[6  Wzsoomni,  167.] 

Mebe  Payment  op  Pobtion  op  Purchase  Monet,  unaccompanied  by  any 
other  act,  is  not  sufficient  to  take  a  parol  agreement  for  the  sale  of  land 
out  of  the  statute  of  frauds. 

Deuveby  op  Possession  bt  Vendob  to  Vendee  and  Continuation 
THEBEOP  by  the  latter,  together  with  the  payment  of  a  considerable  pari 
of  the  purchase  money,  will  take  a  parol  agreement  for  the  sale  of  lan^ 
out  of  the  statute  of  frauds,  provided  the  possession  be  taken  and  con 
tinned  under  the  contract. 

Whebs  Vendee  is  in  Pos.session  as  Tenant  op  Vendou  at  the  time  ol 
the  making  of  a  parol  agreement  for  the  sale  of  land,  the  possession  will 
be  referable  to  his  tenancy,  and  not  to  the  contract,  unless  it  is  shown 
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that  when  the  oontraot  was  made  it  was  speoiall j  agreed  that  thenoe- 
forth  the  tenancy  shonld  cease  and  the  possession  should  be  deemed  to  be 
under  the  contract. 
Tbbms  of  Pa&ol  Contbact  fob  Salb  of  Land  must  bb  Ikdubitablt  Es- 
TABUSHBD,  and  most  be  free  from  all  doubt  or  ambignity,  in  order  to 
Justify  a  court  of  equity  in  enforcing  its  specific  performance. 

Bill  forspeoifioperfonnance  of  aparol  agreement  for  the  pux^ 
ehase  of  a  lot  of  land.    The  opinion  states  the  case. 

BuOer,  BvUrich,  and  CoUriU,  for  the  appellant 
J.  H.  Paine  and  San,  for  the  respondent 

By  Court,  SmTHy  J.  This  is  a  suit  brought  by  the  appellant 
to  enforce  the  specific  performance  of  a  parol  contract  for  the 
conveyance  of  land. 

It  is  believed  that  this  court  has  gone  as  far  to  enforce  spe- 
-cifically  the  performance  of  contracts,  but  no  further  than  the 
authorities  will  justify,  or  sound  principles  of  eqtiitable  jurispru- 
dence required;  and  we  are  not  inclined  to  dispute  the  position 
that  part  performioice  of  a  parol  contract  for  the  purchase  of 
lands,  accompanied  by  delivery  of  possession,  is  sufficient  to  take 
the  case  out  of  the  statute  of  frauds.  Were  that  the  only  ques- 
tion here,  we  should  have  little  difficulty  in  arriving  at  a  satisfac- 
tory conclusion. 

It  is  claimed  by  the  plaintiff,  and  so  alleged  in  his  bill  of  com- 
plaint, that  in  September,  1865,  being  then  in  possession  of  lot 
15  in  block  68  in  the  seventh  ward  of  the  city  of  Milwaukee  as 
a  tenant  under  the  defendant,  who  was  the  owner  thereof  in  fee, 
he  entered  into  a  contract  with  the  defendant  for  the  purchase 
of  the  same,  for  the  sum  of  three  thousand  dollars;  fifty  dollars 
to  be  paid  down,  four  hundred  and  fifty  dollars  at  the  time  of 
making  the  deed,  and  the  remainder  in  three  equal  installments, 
with  interest  at  the  rate  of  eight  per  cent  per  annum;  that  fifty 
dollars  was  paid  down  at  the  time  of  making  the  contract;  that 
the  plaintiff  remained  in  possession  thenceforth  under  his  con- 
tract of  purchase;  that  he  had  made  a  tender  of  the  four  hun- 
dred and  fifty  dollars,  and  a  mortgage  to  secure  the  remainder 
of  the  purchase  money,  and  demanded  a  deed,  which  was  re- 
fused. 

The  defendant,  in  his  answer,  denies  all  these  material  allega- 
tions fully  and  unequivocally.  The  case  was  brought  to  issue, 
and  was  heard  at  the  September  term,  1857,  of  the  Milwaukee 
circuit  court,  upon  testimony  taken  in  open  court,  which  is 
duly  reported.  The  court  below  dismissed  the  bill,  and  the 
plaintiff  appealed. 
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The  only  questions  involved  in  the  case  are  of  fact.  There  is 
no  dispute  as  to  the  law  by  which  the  rights  of  the  parties  are 
to  be  determined,  the  facts  being  ascertained. 

On  the  part  of  the  plaintiff,  two  witnesses  (Loomis  and  Bier- 
bach)  testified  to  the  making  of  the  contract,  substantially  as 
alleged  in  the  complainant's  bill;  and  two  other  witnesses  testi- 
fied to  admissions  of  the  defendant  corroborative  of  the  con- 
tract, as  testified  to  by  the  other  two. 

We  will  for  a  moment  examine  the  case  as  it  is  presented  by 
the  evidence  for  the  plaintiff.  This  eyidence  shows  that  in 
September,  1865,  the  plaintiff  was  in  possession  of  the  lot  in 
question,  as  a  tenant  of  the  defendant,  under  a  lease  from  him; 
that  in  September,  1865,  he  made  a  parol  agreement  for  the 
purchase  of  the  premises  for  three  thousand  dollars,  of  which 
fifty  dollars  was  to  be  paid  down,  four  hundred  and  fifty  dollars 
to  be  paid  on  delivery  of  the  deed,  and  the  remainder  in  install- 
ments; and  that  the  plaintiff  was  to  retain  possession  as  a  pur- 
chaser, and  not  as  a  tenant;  that  in  February,  1857,  the  defend- 
ant having  brought  suit  to  recover  possession  of  the  premises, 
the  plaintiff  made  a  tender  of  four  hundred  and  fifty  dollars,, 
and  a  mortgage  to  secure  the  remainder  of  the  purchase  money, 
and  demanded  the  execution  of  a  deed  of  the  premises,  which 
was  refused. 

It  should  be  remarked  in  the  first  place  that  the  mere  pay- 
ment of  a  portioti  of  the  purchase  money,  unaccompanied  by 
any  other  act,  is  not  sufScient  to  take  the  case  out  of  the  statute. 
But  where  possession  is  delivered  and  continued,  upon  the  pay- 
ment of  a  considerable  part  of  the  purchase  money,  it  will  take 
the  case  out  of  the  statute  of  frauds;  for  the  reason  that  it  would 
perpetrate  a  fraud  upon  the  vendee  to  accept  a  portion  of  the 
contract  price  from  him,  induce  him  to  remove  his  household 
goods  upon  the  premises,  or  otherwise  incur  trouble  or  expense, 
and  perhaps  improve  the  same,  and  then  to  repudiate  the  contract 
because  it  was  not  in  writing.  The  object  of  the  statute  was  to 
prevent  frauds  and  perjuries,  not  to  encourage  them.  Hence  the 
delivery  of  possession,  in  addition  to  the  payment  of  a  portion 
of  the  purchase  money,  has  been  held  to  be  essential  to  a  claim 
for  specific  performance,  and  for  obvious  reasons.  In  this  case, 
however,  the  complainant  was  in  possession  as  a  tenant  owing 
fealty  to  the  defendant  as  his  landlord,  and  the  legal  presump- 
tion is  that  such  relation  continued;  and  the  possession  of  the 
plaintiff  in  this  case  is  referable  to  the  tenancy,  and  not  to  thi 
purchase.     In  discussing  this  subject  in  his  work  on  equif> 
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jurisprudence^  Mr.  Justice  Story,  after  showing  that  part  pay- 
ment was  not  sufficient  to  take  the  case  out  of  the  statute,  pro- 
ceeds to  consider  the  effect  of  possession.  Section  763,  he  says: 
**  In  like  manner,  where  possession  of  the  land  contracted  for 
will  not  be  deemed  a  part  performance,  if  it  be  obtained  wrong- 
fully by  the  vendee,  or  if  it  be  wholly  independent  of  the  con- 
tract. '  So,  if  the  vendee  be  a  tenant  in  possession,  under  the 
vendor,  for  his  possession  is  properly  referable  to  his  tenancy, 
and  not  to  the  contract:"  Story's  Eq.  Jur.,  sec.  763,  and  cases 
there  cited. 

In  this  case  testimony  is  produced  on  the  part  of  the  plaintiff 
to  obviate  this  presumption  of  the  continuance  of  the  possession 
by  tenancy  and  of  fealty  on  the  part  of  the  tenant.  The  wit- 
nesses Loomis  and  Bierbach  testify  that  in  September,  1855, 
when  the  contract  of  piurchase  is  alleged  to  have  been  made, 
that  it  was  then  agreed  and  understood  that  the  plaintiff  should 
thereafter  hold  possession  as  a  pxurchaser,  and  not  as  a  tenant. 
If  these'  facts  were  all  undisputed,  perhaps  the  payment  of  the 
money,  the  termination  of  the  tenancy,  and  conceding  posses- 
sion as  a  purchaser,  wotdd  take  the  case  out  of  the  statute. 

The  next  question  which  presents  itself,  and  which  is  in  fact 
the  most  important  one  involved  in  the  case,  is  whether  the 
contract  is  so  clearly  and  unequivocally  proved,  established  so 
clearly  and  free  from  doubt,  as  to  justify  a  court  of  equity  in 
enforcing  specific  performance.  Formerly,  it  is  said,  the  court 
would  make  a  contract  for  the  parties,  ex  CBquo  et  bono^  out  of 
their  transactions;  but  such  is  not  the  rule  now.  The  doctrine 
which  governs  courts  of  equity  in  cases  of  this  kind,  without  a 
dissenting  opinion  in  recent  times,  is  laid  down  in  Story's 
Equity  Jurisprudence,  sec.  764,  and  the  numerous  cases  there 
cited.  He  says:  **  But  in  order  to  take  a  case  out  of  the  statute 
upon  the  groimd  of  part  performance  of  a  parol  contract,  it  is 
not  only  indispensable  that  the  acts  should  be  clear  and  definite, 
and  referable  exclusively  to  the  contract,  but  the  contract 
should  also  be  established  by  competent  proofs  to  be  clear,  defi- 
nite, and  unequivocal  in  all  its  terms.  If  the  terms  are  uncertain 
or  ambiguous,  or  not  made  out  by  satisfactory  proof,  a  specific 
performance  will  not  (as,  indeed,  upon  principle  it  should  not) 
be  decreed.  The  reason  would  seem  obvious  enough;  for  a 
court  of  equity  ought  not  to  act  upon  conjectures,  and  one  of 
the  most  important  objects  of  the  statute  was  to  prevent  the  in- 
troduction of  loose  and  indeterminate  proofs  of  what  ought  to 
be  established  by  solemn,  written  contracts." 
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Upon  these  principles,  we  must  ascertain  and  determine  the 
right  of  the  complainant  to  a  specific  performance  of  the  al* 
loged  contract  under  the  proof  submitted. 

We  do  not  propose  to  enter  into  an  elaborate  analysis  of  the 
BYidence  produced  at  the  hearing,  but  it  will  be  8u£Bcient  to 
refer  to  some  of  its  leading  features.  It  will  be  remembered 
that  this  is  a  parol  contract  outlawed  by  the  statute,  and  only 
to  be  relieved  by  such  clear  and  definite  acts,  referable  exclu* 
sively  to  a  contract  showing  part  performance  and  possession, 
but  the  contract  itself  must  be  indubitably  established  in  clear 
and  unequivocal  terms. 

How  nearly  does  the  evidence  in  the  case  come  up  to  these 
requirements?  The  witnesses  Loomis  and  Bierbach  say  they 
were  present  at  the  shop  of  Blanchard  in  September,  1865, 
when  a  conversation  occurred  between  the  plaintiff  and  defend- 
ant, in  which  the  plaintiff  bought  of  the  defendant  the  lot  in 
dispute  for  three  thousand  dollars,  of  which  sam  fifty  dollars 
was  paid  down,  four  hundred  and  fifty  dollars  to  be  paid  when 
the  deed  should  be  delivered,  and  the  remainder  in  installments. 
Two  other  witnesses  testified  to  the  admission  of  the  defendant 
that  he  had  sold  the  lot  to  the  plaintiff.  Another  witness, 
HigginSy  also  testified  that  the  defendant  in  the  latter  part 
of  1855  told  him  that  be  supposed  be  had  sold  the  lot.  Loomis 
and  Bierbach  also  testified  that  it  was  stated  at  the  time  of  the 
contract  that  the  plaintiff  was  to  retain  possession  as  a  pur> 
chaser,  and  not  as  a  tenant,  as  he  had  heretofore  been.  These 
items  of  evidence  are  here  presented,  that  they  may  appear  in 
connection  with  the  facts  proved  on  the  part  of  the  defense. 
To  make  the  case  of  the  plaintiff  complete,  it  may  be  again 
stated  that  he  caused  a  tender  of  four  hundred  and  fifty  dollars, 
together  with  a  mortgage  for  the  balance  of  the  purchase  money, 
to  be  made  in  February,  1855,  and  demanded  a  deed,  which  was 
refused. 

On  the  part  of  the  defendant,  it  was  proved  that  in  March, 
1855,  the  plaintiff  desired  Mr.  Edwin  Palmer  to  join  him  in  the 
purchasing  of  this  lot,  and  that  conversations  in  relation  to  that 
object  occurred  from  time  to  time  up  to  the  winter  following. 
Palmer  called  with  Blanchard  about  the  first  of  September  oo 
the  defendant  to  purchase  the  lot,  but  they  could  not  purchase 
it.  Plaintiff  never  pretended  to  have  bought  the  lot.  Horteu* 
sius  Paine  testified  that  in  the  spring  of  1856  the  defendant  and 
Blanchard  came  to  the  office  of  Paine  &  Sous,  attorneys,  when 
the  defendant  said  he  had  brought  the  plaintiff  in  again,  and 


Digitized  by  VjOOQIC 


JaxL  1858.]  Blanchard  v.  McDouoau  463 

that  he  had  agreed  again  to  leave  the  lot.  The  plaintiff  said  he 
would  go  out  in  a  few  days,  that  his  family  was  siek^  and  that 
he  was  poor  and  not  able  to  pay  the  rent,  and  that  he  wot.Id 
leave  as  soon  as  he  could  get  a  place  to  go  to.  Nothing  was 
said  about  his  buying  the  lot. 

Another  witness,  Walter  S.  Hunn,  testified  that  in  December, 
1865,  or  January,  1856,  Blanchard  said  he  had  talked  of  buy- 
ing the  lot,  but  had  not  bought  it;  that  Ghrant  stood  in  the  way. 
Witness  was  going  to  take  the  lot  from  plaintiff,  but  the  deed 
was  to  come  from  defendant.  Plaintiff  was  to  have  three  hun- 
dred dollars  for  buying  the  lot  for  the  witness. 

As  late  as  the  winter  of  1857  the  plaintiff  told  the  witness  Mo- 
Neal  more  than  ten  times  that  Grant  had  prevented  his  making 
%n  excellent  trade  with  the  defendant  for  this  lot. 

And  another  fact  appears  by  the  testimony  of  Loomis,  that 
no  step  was  taken  by  the  plaintiff  to  pursue  his  parol  contract 
to  9-  written  consummation  until  February,  1857,  after  the  de- 
fendant had  commenced  his  action  to  recover  possession. 

I  am  free  to  admit  that  I  am  unable  to  reconcile  this  conflict- 
ing evidence  with  the  perfect  truth  and  honesty  of  the  parties 
and  witnesses.  If  the  witnesses  for  the  defendant  are  to  be  be- 
lieved, the  conduct  of  the  plaintiff  is  utterly  inconsistent  with, 
nay,  wholly  repugnant  to,  that  of  a  purchaser  of  the  estate  in 
possession  under  purchase,  or  contract  of  purchase.  His  fre- 
quent admission  of  the  continued  relation  of  landlord  and 
tenant  long  after  the  alleged  contract  of  purchase,  his  repeated 
declaration  that  he  had  not  made  the  piurchase,  and  could  not, 
that  Grant  stood  in  the  way,  and  as  late  as  1857,  that  Grant 
prevented  his  making  the  purchase,  and  on  the  payment  of  only 
fifty  dollars  alleged  to  be  of  the  purchase  money  in  September, 
1855,  at  the  same  time  he  was  in  possession  as  a  tenant,  whether 
owing  rent  or  not  at  the  time  does  not  appear,  and  with  such 
small  payment  upon  a  contract  resting  wholly  in  parol — quietly 
resting  until  February,  1857,  when  the  defendant  commenced 
proceedings  against  him  as  a  tenant  holding  over; — all  these 
bets  and  circumstances  tend  to  throw  irery  great  doubt  over  the 
truth  of  the  alleged  contract. 

It  is  not  proposed  to  enter  into  any  consideration  of  the  im- 
peaching testimony.  Considering  it  equally  balanced,  we  find 
witnesses  whom  we  would  be  unwilling  to  discredit  testifying  to 
facts  and  circumstances  inconsistent  with  each  other.  As  wo 
have  already  said,  this  is  not  a  case  of  preponderance  of  evi- 
dence. If  the  material  fact,  viz.,  the  making  of  the  contract  or 
its  essential  terms,  are  left  in  doubt,  a  court  of  equity  cannot, 
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upon  mere  preponderance  of  evidence,  decree  specific  perform- 
ance. I  frankly  confess  that  were  this  an  issue  at  common  law, 
and  I  a  juror  to  try  upon  the  evidence  here  submitted,  I  should 
have  very  great  doubt  as  to  the  verdict  to  be  rendered,  as  to  the 
making  of  the  contract  set  out  in  the  bill  of  complaint.  This 
being  the  case,  the  evidence  conflicting,  tmsatisfactory,  and  in- 
conclusive as  to  the  making  of  the  contract  or  its  terms,  a  spe- 
cific performance  cannot  be  ordered. 

It  is  claimed  that  the  admissions  and  conduct  of  the  complain- 
ant may  be  explained  on  the  hypothesis  that  he  was  not  ac- 
quainted with  the  extent  of  his  rights  in  equity.  This  may  be 
so;  but  if  it  were  so,  we  would  still  be  left  to  conjecture  as  to 
the  fact  of  the  contract  and  its  terms.  But  it  would  seem  from 
the  extreme,  if  not  extraordinary,  caution  which  was  used, 
according  to  the  testimony  of  Loomis  and  Bierbach,  to  desig- 
nate a  new  and  distinctive  character  of  the  complainant's  po&> 
session,  changing  it  from  that  of  a  tenant  to  that  of  a  purchaser, 
that  the  complainant  was  not  ignorant  of  the  principles  upon 
which  his  rights  would  be  adjudicated. 

At  all  events,  we  think  that  the  testimony  is  so  confiicting  and 
so  doubtful  that  we  cannot  order  a  specific  performance  of  the 
alleged  contract.  We  say  <'  the  alleged  contract,"  because  our 
doubt  is,  whether  the  contract  was  in  truth  and  in  fact  fully  made 
and  settled  upon  between  the  parties.  We  do  not  wish  to  be 
understood  as  discrediting  the  witnesses  on  either  side.  It  is 
easy  to  misunderstand,  and  easy  to  misinterpret,  when  matters 
rest  wholly  in  words.  But  the  conduct  of  the  parties,  their  ac- 
tions after  the  alleged  piurchase,  the  one  dunning  for  rent,  the 
other  pleading  his  poverty  and  sickness  of  his  family  in  excuse 
for  non-payment;  the  one  prosecuting  for  recovery  of  possession, 
the  other  craving  time,  speaking  of  sickness  in  his  family,  prom- 
ising to  leave  when  he  could  find  another  place; — these  actions  of 
the  parties  speak  in  a  language  more  indicative  of  the  real  inten- 
tions and  relations  of  the  respective  parties,  aud  of  the  true  con- 
dition of  things,  than  any  formal  rehearsal  of  a  contract  could 
do;  and  yet,  when  these  transactions  leave  the  making  of  the 
contract  uncertain  and  its  terms  doubtful,  specific  performance 
must  be  denied,  for  nothing  specific  is  conclusively  proved. 
The  parties  must  be  left  to  their  remedy  at  law,  if  any  they  have. 
Such  is  this  case,  and  therefore  we  must  affirm  the  judgment  of 
the  court  below  dismissing  the  complainant's  bill  with  costs: 
See  Hazleton  v.  Putnam,  3  Chand.  117  [54  Am.  Dec.  158],  and 
numerous  cases  there  cited. 

Judgment  affirmed,  with  costJ» 
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GONTRAOT  MTJST  BS  ClEAR  Ain>  CERTAIN  TO  ObTAIn    SnOITIO  PutVORM* 

ANOX:  See  Johnson  v.  Hubbell,  66  Am.  Deo.  773,  note  783,  where  other  cases 
are  collected;  Bankin  y.  Simpson,  57  Id.  668,  note  .671;  KerckevcU  v.  Do^^ 
31  Wis.  49;  Schmeling  v.  Kriesel,  45  Id.  327,  both  citing  the  principal  case. 

Whbrb  It  would  bb  Fraud  upon  0ns  of  Partus  to  Parol  Con- 
tract for  the  other  side  not  to  fulfill  it,  its  specific  performance  will  be  en- 
forced: Wynn  v.  Oarland,  68  Am.  Dec.  190,  note  201,  where  other  cases  are 
collected;  Johnson  v.  HvbbeU,  66  Id.  773^  note  783;  Fisher  v.  MooUck,  13 
Wis.  324;  Ingles  v.  Patterson,  36  Id.  377,  both  citing  the  principal  case. 

Part  Payment  on  Parol  Contract  for  Salx  of  Lands  does  not  take 
che  case  oat  of  the  statute  of  frauds:  See  Baldwin  v.  PcUmer,  61  Am.  Dec.  743, 
note  745;  Ckaigwer  v.  Fry,  55  Id.  578,  note  581,  where  other  cases  are  col- 
lected. The  mere  payment  of  the  purchase  money,  without  any  other  act, 
it  not  sufficient  to  constitute  part  performance  to  take  the  case  out  of  the 
statute  of  frauds.  But  where  possession  is  delivered  and  continued  upon  the 
payment  of  a  considerable  part  of  the  purchase  money,  it  will  be  sufficient 
to  take  the  case  out  of  the  statute:  Brandeis  v.  NeustadU,  13  Wis.  152, 
citing  the  principal  case.  The  partial  payment  of  the  consideration  will  not 
entitle  a  party  to  a  specific  performance  of  a  parol  contract  for  the  convey- 
ance of  real  estate:  Horn  v.  Ludingkm,  32  Id.  77,  citing  the  principal  case. 

PoesBsaioN  as  Evidbncb  of  Part  Performanox  to  Take  Case  out  of 
Statute  of  Frauds:  See  PurriU  v.  McKinley,  58  Am.  Dec  212;  Bankin  v. 
Shnpsonf  57  Id.  668,  note  671  >  where  other  cases  are  collected;  Ocmgwer  v. 
Frp,  55  Id.  578;  Kerr  v.  Day,  53  Id.  526,  note  532;  Hoen  v.  Simnums,  52 
Id.  291,  note  294;  Osbom  v.  Phelps,  48  Id.  133;  Dugan  v.  OiUings,  43  Id. 
806;  Baring  v.  Peirce,  40  Id.  534;  Pugh  t.  Good,  37  Id.  534,  note  541.  The 
possession  of  lands  by  the  plaintiff  will  not  take  the  case  out  of  the  statute  of 
frauds,  unless  it  is  exclusively  referable  to  the  contract:  Knoll  v.  Harvey,  19 
Wis.  100,  citing  the  principal  case. 

The  principal  case  is  cited  in  Lawusar  t.  Washbume,  50  Wis.  202,  to 
the  point  that  a  written  instrument  will  not  be  canceled  or  rescinded  on  the 
ground  of  fraud,  except  upon  clear  proofs. 


Dexter  v.  Golb. 

[6  WnooMUM,  819.] 
TU8PA88  DE  Bonis  Asportatis  mat  re  Sustained  by  Proof  of  Aht 

Unlawful  Interference  with  or  exercise  of  acts  of  ownership  over 

property,  to  the  exclusion  of  the  owner.     It  is  not  necessary  to  prove 

actual  forcible  dispossession  of  the  property,  in  order  to  maintain  the 

action. 
Wrongful  Intent  is  not  Kbobssart  to  Constitute  Trespass;  it  is  suf- 

Odent  if  the  act  is  done  without  a  justifiable  cause  or  purpose,  though  it 

be  done  accidentally  or  by  mistake. 
Where  there  is  Some  Evidence  to  Support  Verdict  of  Jury,  the 

court  should  not  reverse  the  judgment  because  the  proof  is  not,  in  its 

opinion,  sufficient  to  justify  the  finding  of  the  jury. 

Trespass  for  taking  and  driving  away  a  number  of  sheep  be- 
longing to  the  plaintiff.    The  cause  was  tried  before  a  justice  of 
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the  i>eace  and  a  jniy.  The  evidence  showed  that  the  defendant^ 
a  butcher  at  MUwankee,  was  diiTing  some  sheep  to  the  city  to 
be  slaughtered,  when  they  beoune  mixed  with  a  small  flock  of 
sheep  belonging  to  the  plaintiff,  which  were  running  at  large 
on  the  highway.  The  jury  found  that  some  four  of  plaintiff's 
sheep  were  driven  by  tiie  defendant  to  Milwaukee,  and  there 
slaughtered  by  him  in  his  business,  and  gave  a  verdict  for  the 
plaintiff.  The  cause  was  removed  to  the  county  court  by  ceriuh 
rari,  and  that  court  reversed  the  judgment  of  the  justice.  To 
reverse  the  latter  judgment  this  writ  of  error  is  brought. 

James  H.  Paine  and  8oii,  for  the  plaintiff  in  error. 

Builer,  BuMrick,  and  CottriU^  for  the  defendant  in  error. 

By  Court,  Cols,  J.  We  have  no  doubt  but  the  action 
of  trespass  would  lie  in  this  case.  In  driving  off  the  sheep  the 
defendant  in  error  without  doubt  unlawfully  interfered  with 
the  property  of  Dexter;  and  it  has  been  frequently  decided  that, 
to  maintain  trespass  de  bonis  asportalis^  it  was  not  necessary  to 
prove  actual,  forcible  dispossession  of  property,  but  that  evi- 
dence of  any  unlawful  interference  with  or  exercise  of  acts  of 
ownership  over  property,  to  the  exclusion  of  the  owner,  would 
sustain  the  action :  Oibbs  v.  Chase,  10  Mass.  128;  MiUer  v.  Bakery 
1  Met.  27;  PhiUips  v.  HaU,  8  Wend.  610  [24  Am.  Dec.  108]; 
Morgan  v.  Varick^  Id.  587;  Wintringham  v.  Lafroy,  7  Cow.  735; 
Beynolds  v.  ShtUer,  5  Id.  825;  1  Ch.  PI.,  11th  Am.  ed.,  170,  and 
cases  cited  in  the  notes.  Neither  is  it  necessaxy  to  prove  that 
the  act  was  done  with  a  wrongful  intent,  it  being  sufficient  if  it 
was  without  a  justifiable  cause  or  purpose,  though  it  were  done 
accidentally  or  by  mistake:  2  Greenl.  Ev.,  sec.  622;  OuiHe  v. 
Swan^  19  Johns.  381  [10  Am.  Deo.  234].  There  is  nothing  in- 
consistent  with  these  authorities  in  the  case  of  Parker  v.  Walrod^ 
18  Wend.  296,  cited  upon  the  brief  of  the  counsel  for  the  de- 
fendant in  error. 

Upon  the  other  point  in  the  case,  we  think  there  was  some 
evidence  to  support  the  verdict  of  the  jury,  and  therefore  the 
judgment  of  the  justice  should  not  be  reversed  because  the  proof 
was  insufficient.  It  was  the  province  of  the  jury  to  weigh  the 
evidence,  and  determine  what  facts  were  established  by  it;  and 
the  county  court  ought  not  to  reverse  the  judgment  because  the 
proof  was  not  sufficient  in  its  opinion  to  justify  the  finding  of 
the  jury.  The  judgment  of  the  county  court  is  therefore  re- 
versed, and  the  judgment  of  the  justice  affirmed. 
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Wrongful  Intkht  nsid  not  bb  Proybd  in  Obdui  to  CoNsnTUTB 
Trespass:  See  Stanley  v.  Oaylord,  48  Am.  Dec  643;  Newiom  v.  Anderson^ 
87  Id.  406,  note  407,  where  other  caaes  are  collected. 

Akt  Unlawful  Intesfebsncs  with  Pbopebtt  of  Anothxb  is  Tbis- 
pass:  See  Rcmd  v.  Sargent,  39  Am.  Dec.  625;  HcaeUon  t.  FTedb,  49  Wis.  664, 
citing  the  principal  case. 


Gk)MBBB  V.  Haoeeit. 

[6  Wnoovmr,  328.] 

AOOBFTANCS    BT    LANDLORD    OF    RbNT    FROM    TbNANT    AOORUINO    AVTBB 

FoRFBiTURB  Operates  as  a  waiver  of  the  breach  of  the  condition  of  a 


FoBomLB  detainer  brought  on  account  of  an  alleged  breach 
of  the  condition  of  a  lease  by  cutting  timber.  The  opinion 
states  the  facts. 

L.  Wyman,  for  the  plaintiff  in  error. 

By  Court,  Colb,  J.  The  rule  seems  to  be  well  settled  that  the 
acceptance  of  rent  by  the  landlord  from  the  tenant,  accruing  due 
after  the  forfeiture,  will  operate  as  a  waiver  of  the  breach  com- 
plained of :  See  2  Piatt  on  Leases,  468;  Taylor's  Land.  &  Ten., 
sec.  497 ;  Jackson  v.  AUen,  8  Cow.  229;  Bleecker  v.  SmUh,  13  Wend. 
530;  Prindle  v.  Andergan,  19  Id.  891;  CoUins  v.  Canty,  6  Cush. 
415;  Ooodrich  t.  Cardwenl^  6  T.  B.  219,  and  cases  there  cited. 
In  this  case  the  answer  alleges  that  after  the  commencement  of 
the  suit  by  Hackett  to  recover  the  possession  of  the  demised 
premises  for  a  breach  of  the  condition  in  reference  to  cutting 
timber,  to  wit,  on  the  thirteenth  of  March,  1857,  he  demanded 
and  received  of  and  from  the  plaintiff  in  error  the  sum  of  one 
hundred  and  forty  dollars  for  r^nt  becoming  due  subsequent  to 
such  breach,  and  that  this  was  rent  for  the  use  of  the  premises 
for  one  year  in  advance  from  the  first  of  March,  1857.  By  this 
act  the  landlord  recognized  the  lease  as  a  subsisting  operative 
contract;  and  he  ought  not,  therefore,  to  be  x>ermitted  further 
to  insist  upon  the  forfeiture,  if  there  had  been  one.  It  was 
optional  with  him  to  consider  the  estate  forfeited  for  condition 
broken,  and  proceed  to  recover  possession,  or  to  waive  the  for- 
feiture and  consider  the  lease  valid.  He  has  made  his  election, 
and  must  abide  by  it.  It  would  be  very  inequitable  and  unjust 
to  permit  the  landlord  to  recover  possession  of  the  premises 
when  he  had  already  received  from  his  tenant  the  rent  for  the 
use  of  the  same  to  March,  1858.    It  follows  from  the  view  we 
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have  taken  of  the  case  that  the  conrt  improperly  sustained  the 
demurrer  to  the  anawer. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings. . 

LvssoR  SCAT  Waitx  Fobvextubb  of  Lsasb  and  still  oontinae  the  lease: 
See  Clark  v.  Jones,  43  Am.  Deo.  706,  note  708,  where  other  oases  are  colleoted. 
Receiving  or  distraining  for  rent  that  becomes  dae  after  the  act  which  might 
work  a  forfeitore,  where  sach  act  is  known  to  the  lessor,  is  a  waiver  of  the 
right  to  enter  which  he  cannot  recall:  Camp  t.  Seott^  47  Oonn.  370,  citing  the 
principal  < 


Ames  v.  Mabtin. 

[6  Wmoamm,  891.] 
CouK  F6UB  MovTBB  Old  18  NOT  ExxMPT  IBOM  BxBOUTiov,  as  loffming 
with  its  mother  a  "span  of  hones,"  within  the  meaning  of  the  Wi^ 
conain  statnte. 

BxFLiYiN.    The  opinion  states  the  case. 

AbboU  and  Clark,  for  the  plaintiff  in  error. 

H.  K  Frink,  for  the  defendant  in  error. 

'  By  Court,  Oole,  J.  It  is  proTided  by  subdivision  6,  section 
68,  chapter  102,  revised  statutes,  that  among  other  personal 
property,  **  a  span  of  horses  "  shall  be  exempt  from  sale  under  an 
execution,  or  attachment;  and  the'  question  in  this  case  is, 
whether  a  colt  four  months  old  with  its  mother  (where  the  de- 
fendant has  no  other  horse  or  team  of  any  kind)  can  fairly  be 
said  to  be  included  in  this  language,  so  as  to  exempt  the  colt 
from  sale.  Although  we  are  disposed  to  give  our  statute  a 
liberal  interpretation,  so  as  to  exempt  all  the  property  that  the 
.  legislature  intended  should  be  exempted,  yet  we  do  not  think 
that  a  colt  four  months  old  and  its  mother,  in  the  popular  and 
ordinary  acceptation  of  the  language,  can  be  said  to  be  ''  a  span 
of  horses."  It  was  contended  on  the  argument  by  the  counsel 
for  the  plaintiff  in  error  that  the  word  "  horse,"  wherever  used 
in  this  statute,  should  be  taken  in  its  broadest  signification,  as 
meaning  an  animal  of  the  equine  family,  old  or  young.  And  in 
support  of  this  construction  of  the  statute,  we  were  referred  to 
the  case  of  Freeman  v.  Carpenter,  10  Yt.  433  [33  Am.  Dec.  210], 
where  the  court  held  that  the  word  "  cow,"  in  the  exemption 
law  of  Vermont,  included  a  heifer  two  years  old.  But  the  Yer* 
mont  statute  and  the  statute  of  this  state  are  not  in  pari  materia, 
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and  an  ezposiidon  of  the  word  "  cow,"  in  the  one»  can  hardly  be 
adopted  as  a  correct  rule  for  ascertaining  and  determining  the 
sense  of  the  word  "  horse,"  in  the  other.  We  should  have  but 
little  difficulty  in  saying  that  the  word  "  horse,"  in  the  statute, 
was  intended  to  include  a  young  colt,  were  it  not  used  in  con- 
nection with  the  word  **  span."  This  word  seems  to  qualify  and 
limit  the  meaning  of  the  word  "  horse."  For  the  ordinary  and 
familiar  signification  of  the  language,  ''  a  span  of  horses,"  is 
two  animals  which  may  be  connected  together  or  united  for  the 
purpose  of  a  team.  Such  is  the  common  understanding  of  the 
language,  and  we  think  it  must  have  that  meaning  here.  It  is 
quite  obvious  that  a  colt  four  months  old  could  not  be  connected 
with  another  horse  and  used  for  a  team. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 

CoNsiKUcnoN  OF  Word  "  Team  "  in  Bxxmption  Stattjtb:  See  note  to 
RoehoeU  v.  BwbbdF$  Adm^r,  46  Am.  Deo.  264,  where  this  tabjeot  ii  diwnMed 
it  length. 


Walsh  v.  Blatoblbi. 

[6  Wtooomnr,  432.] 
Ikdobssmkiit  of  Fibst  of  Set  of  Bills  of  Bxohaiios  oarriet  with  it  the 

second  and  third.    Either  of  the  set  may  be  presented  for  acoeptanoe, 

and  if  not  accepted,  upon  due  notice,  a  right  of  action  arises  against  the 

indorser. 
DsLAT  OF  Mail  is  Qood  Exousb  fob  not  Immxdiatblt  Prkskntino  bill 

of  exchange  for  acceptance,  and  its  immediate  presentation  after  arrival 

is  sufficient  to  charge  the  indorser. 
Indobsbs  of  Bill  of  Exchanos  mat  Dbclarb  on  Fntsr  of  Sbt,  and  pTO>^ 

dnce  in  evidence  on  the  trial  the  second  dnly  presented  and  dishonored. 

Tbbspabs  on  the  case  upon  promises  for  money  lent,  money 
laid  oat  and  expended,  and  money  paid  and  received  for  the 
use  of  the  plaintiffs.    The  facts  appear  from  the  opinion. 

Orton,  Hopkins,  and  Mrman,  for  the  appellant. 
Smiih  and  Reyes,  for  the  respondent. 

By  Court,  Colb,  J.  This  case  was  tried  by  the  court  without 
the  intervention  of  a  jury,  and  the  judge  found  the  following 
facts: 

1.  That  the  action  is  brought  upon  the  bill  of  exchange  in- 
troduced in  evidence,  and  described  in  the  plaintiff's  declara- 
tion. That  this  bill,  which  is  the  second  of  the  set,  was  indorsed 
by  the  defendants  on  a  Sunday. 
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2.  That  the  first  of  the  set  was  sold  by  defendants  to  plain- 
tiff about  the  first  of  January,  1855;  that  the  plaintiff,  with- 
out delay,  sent  the  same  by  mail  to  his  correspondent  in  New 
York  city,  the  residence  of  the  drawee,  for  presentation  for 
payment;  that  by  some  delay  in  the  mail  the  letter  did  not  reach 
New  York  until  the  ninth  of  April  following,  at  which  time  the 
letter,  with  inclosure,  was  duly  received  by  the  said  correspond- 
ent; that  the  bill  was  not  presented  for  payment. 

8.  That  in  the  last  of  March  the  plaintiff,  fearing  the  said 
first  bill  was  lost,  procured  the  defendants  to  indorse  and  de- 
liver to  him  the  second  of  the  set,  and  had  it  presented  on  the 
third  day  of  April  following,  for  payment,  to  the  drawee,  and 
payment  was  refused.  The  bill  was  duly  protested,  and  proper 
notice  given  to  the  defendants,  who  were  indorsers. 

The  conclusions  of  law  which  the  court  drew  from  these  facta 
were:  ''  1.  That  the  liability  in  this  action,  if  any  at  all,  is  upon 
the  second  bill  of  the  set,  and  not  on  the  first;  2.  That  because 
the  said  bill  was  indorsed  on  Sunday,  that  therefore  such  in- 
dorsement was  absolutely  void." 

We  have  examined  witii  considerable  care  the  authorities,  and 
have  not  been  able  to  find  a  case  precisely  like  the  present,  al- 
though it  would  seem  as  if  the  point  must  have  frequently  arisen 
in  the  courts  in  this  country  and  in  England.  The  case  of  Per- 
reira  v.  <7opp,  cited  in  a  note  to  Holdaworih  v.  HurUer^  10  Bam.  & 
Oress.  449,  would  seem  to  have  a  strong  bearing  upon  the  case  at 
bar.  It  was  there  held  that  he  to  whom  any  part  of  the  set  is  first 
transferred  acquires  a  property  in  all  the  other  parts,  and  may 
maintain  trover  even  against  a  bonajide  holder  who  subsequently, 
by  transfer  or  otherwise,  gets  possession  of  another  part  of  the 
set;  that  is,  deciding  that  the  first  indorsement  of  one  of  the  set 
vests  in  the  indorsee  the  absolute  right  to  the  possession  of  the 
whole  set.  And  we  suppose  it  would  follow  ^m  this  doctrine 
that  the  indorsement  of  the  second  in  this  case  was  entirely  un- 
necessary. The  liability  of  the  indorser  arose  from  indorsing 
the  first  of  the  set  for  value.  We  think  her  liability  was  not 
increased  one  jot  or  tittle  by  indorsing  the  second  of  the  set. 
Suppose  she  had  indorsed  all  of  them  in  January,  at  the  time 
she  indorsed  the  first,  is  it  not  obvious  that  her  liability  would 
not  have  been  different  from  what  it  is?  It  is  conceded  that  the 
indorsement  of  the  first  was  good,  and  this  indorsement  was  en- 
tirely adequate  to  carry  with  it  the  second  and  third:  See  Ed- 
wards on  Bills,  304, 162;  Holdwortk  v.  Hunter,  10  Bam.  &  Cresa 
449;  Kenworthy  v.  Hophim,  1  Johns.  Cas.  107.     Either  of  the 
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Bet  may  be  presented  for  acceptance,  and  if  not  accepted,  a  right 
of  action  arises  upon  due  notice  against  the  indorser:  Dawnes 
V.  Church,  13  Pet.  205.  The  bill  upon  which  the  protest  was 
made  was  declared  on  and  produced,  and  it  also  appeared  that 
the  first  had  not  been  presented  for  payment.  The  court  says, 
and  we  think  properly  and  correctly,  that  if  the  first  had  been 
presented  for  payment  and  protested,  eyen  as  late  as  April  9th, 
that  upon  proper  notice  the  indorser  would  have  been  held,  for 
the  ddi^  in  the  mail  would  haye  been  a  sufficient  excuse  for  the 
apparent  neglect  in  not  presenting  it  for  acceptance  before. 
The  case  might  haye  been  relieyed  from  all  doubt  or  difficulty 
had  the  indorsee  declared  upon  the  first  of  the  set,  and  pro- 
duced on  the  trial  the  second,  which  had  been  presented  for  ac- 
ceptance and  dishonored:  Wells  y.  Whitehead,  15  Wend.  527. 
This  he  did  not  see  fit  to  do,  but  we  think  he  was  entitled  to  re- 
coyer,  eyen  as  the  facts  appeared  before  the  court. 
The  judgment  is  reyersed,  and  a  new  trial  ordered. 

Whkrb  Bill  Fails  to  Reach  its  DnriNATioif  thbouoh  Mistakb  of 
PosTM A8TBB  in  geodiiig  it  beyond  that  place,  bat  it  it  presented  on  its  return 
there,  snoh  presentment  is  good,  although  not  made  ontU  after  the  bill  was 
dues  Whuikam  Bamk  v.  Norton,  66  Am.  Deo.  897. 


Sewell  v.  Eaton. 

[6  Wnoonni.  490.] 

SmPBiu  CouBT  whjl  kot  BsyxBSB  Buuko  of  Coubt  Bzolvdinq  Lkttbb 
offered  in  eridenoe  at  the  trial,  when  the  bill  of  exceptions  does  not  dis- 
close what  were  its  contents. 

Balb  of  Pbbsonal  Pbopxbtt  is  Complietb,  and  Passis  Titlb  to  BmrEB, 
although  the  thing  sold  has  not  been  measured  or  the  quantity  ascer- 
tained in  any  way,  when  it  is  apparent  that  it  is  the  intention  of  the 
seller  to  transfer  the  title,  and  of  the  buyer  to  accept  it. 

Troyer  for  the  conyersion  of  a  quantity  of  oak  plank.  The 
opinion  states  the  facts. 

Eldridge  and  WaUe,  for  the  plaintiff  in  error. 

Edward  8.  Bragg,  for  the  defendant  in  error. 

By  Court,  Whtton,  C.  J.  We  lay  out  of  the  case  the  error 
relied  upon  by  the  counsel  for  the  plaintiff  in  error,  relating  to 
the  refusal  of  the  judge  to  allow  the  letter  of  the  defendant  to 
be  read  in  eyidence  to  the  jury,  as  we  cannot  tell  from  the  bill 
of  exceptions  what  its  contents  were.    The  bill  of  exceptions 
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only  informs  us  that  the  plaintiff  offered  to  read  in  evidence  a 
letter  written  by  the  defendant,  for  the  purpose  of  showing  that 
he  assumed  to  own  the  plank  in  controversy;  but  whether  the 
letter  really  did  tend  to  show  that  fact,  wd  cannot  tell.  We 
cannot  infer  that  the  letter  did  tend  to  show  it,  and  cannot 
therefore  decide  that  the  judge  committed  an  error  in  rejecting 
the  evidence.  We  shall  confine  ourselves,  therefore,  to  the 
other  error  alleged,  to  wit,  the*  question  of  the  nonsuit  for  the 
reason  that  the  testimony  of  the  plaintiff  did  not  show  that  he 
was  the  owner  of  the  plank  in  controversy. 

The  bill  of  exceptions  shows  that  the  motion  for  a  nonsuit, 
which  the  judge  sustained,  was  founded  upon  a  single  fact.  It 
appears  that  the  defendant  moved  for  the  nonsuit  **  on  tiio 
ground  that  the  title  to  the  plank  in  controversy  did  not  pass 
to  the  plaintiff  by  virtue  of  his  purchase  of  said  Potter  because 
said  plank  were  not  measured." 

This  is  the  sole  ground  for  the  nonsuit.  It  appears  from  the 
testimony  that  the  plaintiff  purchased  from  one  O.  B.  PotW  a 
quantity  of  plank  lying  in  different  places,  for  the  sum  of  eight 
dollars  per  thousand  feet,  of  which  those  in  controversy  formed 
a  portion,  and  took  from  Potter  a  written  bill  of  sale  of  them; 
that  at  the  time  of  the  purchase  the  plaintiff  paid  Potter  one 
hundred  and  sixteen  dollars  toward  the  plank,  in  a  note  which 
he  held  against  him;  that  some  of  the  plank  had  been  bold  by 
the  plaintiff  to  other  persons  after  his  purchase  of  them  from 
Potter,  and  had  been  delivered  and  measured.  But  it  did  not 
appear  that  those  which  were  the  subject-matter  of  this  suit 
had  been  measured,  or  the  quantity  ascertained  in  any  way. 

We  think  the  nonsuit  should  not  have  been  granted.  Of 
course,  we  must  consider  the  sale  of  the  plank  to  the  plaintiff 
to  have  been  bona  fide,  and  must  limit  our  inquiry  to  the  single 
fact  that  the  plank  which  are  the  subject  of  this  suit  had  not 
been  measured.  It  is  to  be  observed  that  the  sale  to  the  plain- 
tiff was  of  a  quantity  which  included  those  which  are  the  sub- 
ject of  this  suit,  and  that  some  of  them  had  been  delivered  and 
measured. 

The  counsel  for  the  defendant  in  error  contends  that  in  sales 
of  personal  property,  if  anything  remains  to  be  done  to  ascer- 
tain the  quantity  or  exact  amount  of  the  price  to  be  paid  the 
title  does  not  pass,  and  he  has  cited  numerous  authorities  in 
support  of  his  position.  We  are  aware  that  the  authorities 
apon  this  subject  are  not  uniform,  but  those  which  we  cite  in 
support  of  our  position  seem  to  be  founded  upon  better  reason 
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than  those  which  sustain  the  contrary  doctrine;  especially  so 
when  it  is  apparent,  as  in  this  case,  that  it  was  the  intention  of 
the  vendor  to  transfer  the  title,  and  of  the  vendee  to  accept  it: 
See  Middle  v.  Varnum,  20  Pick.  280;  Macomber  v.  Parker,  13 
Id.  175;  Phillips  v.  Bristol,  2  Bam.  &  Cress.  511;  Tarling  v. 
Baxter,  6  Id.  360;  Bugg  v.  MerriU,  11  East,  210. 
The  judgment  reversed  and  a  new  trial  granted. 

Appellate  Ck>DiiT  will  not  Decide  upon  Admissibility  ob  Beoobd  of  a 
court  when  the  bill  of  exceptions  does  not  disclose  its  contents:  Sar^ford  v. 
Howard,  68  Am.  Dec.  101,  note  108,  where  other  cases  are  collected. 

Objections  to  Evidence  should  State  Obounds  thsbeof:  Cfeorge  v. 
Thomas,  67  Am.  Dec  612;  McCartney  v.  Shepardy  64  Id.  250,  note  254,  where 
other  cases  are  collected.  To  establish  error  in  rejecting  eyidenoe  offered,  it 
mast  be  made  to  appear  that  the  fact  songfat  to  be  shown  was  material  to  the 
matter  in  controversy:  Ranger  v.  Goodrich,  17  Wis.  83,  citing  the  principal 
case. 

Sale  or  Pebsonaltt,  when  Complete  so  as  to  Pass  Title:  See  WiTidow 
▼.  Leonard,  62  Am.  Deo.  354,  note  359,  where  other  cases  are  collected.  A 
sale  is  perfect  where  nothing  remains  to  be  done  to  complete  it:  Sanborn  y. 
Hunt,  10  Wis.  439,  citing  the  principal  case.  The  mere  fact  that  something 
remains  to  be  done  to  the  property  sold  does  not  prevent  the  sale  from  being 
complete,  where  it  is  evidently  the  intention  of  the  parties  that  the  title  shall 
presently  pass:  Morrow  v.  Reed^  30  Id.  88;  Fletcher  v.  Ingratn,  46  Id.  201, 
both  citing  the  principal  case. 

The  principal  case  is  distinguished  in  Savage  ▼.  Drake,  8  Wis.  275; 
and  in  8mUk  v.  Board  qf  Supervieore  qf  Barron  Co.,  44  Id.  692. 


Edgebton  v.  Brno. 

[6  Wnoomni,  627.] 

CoNTETANOE  OP  Land  bt  Partt  OUT  OP  POSSESSION,  and  with  an  adverse 
possession  against  him,  is  void  at  common  law. 

Colob  op  Title  is  that  Whioh  in  Appeabanoe  is  Title,  bat  which  in  real- 
ity is  no  title. 

Tax  Deed,  though  Void  on  its  Face,  is  Suppicient  to  Show  Colob  op 
Title  in  the  grantee  who  in  good  faith  took  possession  thereander  of  the 
premises  conveyed,  and  claimed  to  hold  them  as  against  the  real  owner, 
and  is  therefore  admissible  in  evidence  for  that  purpose. 

Suit  pob  Beooyebt  op  Lands  Sold  pob  Taxes,  except  in  cases  where  the 
taxes  have  been  paid  or  the  lands  redeemed  according  to  law,  most  by 
the  Wisconsin  statate  be  commenced  within  three  years  from  the  time 
of  recording  the  tax  deed  of  sale,  and  cannot  be  oommenoed  thereafter. 

Ejeotment.    The  opinion  states  the  case. 

Orton,  Hopkins^  and  Firman,  for  the  plaintiff  in  < 

Abbott  and  Clark,  for  the  defendant  in  error. 
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By  Court,  Cole,  J.  The  only  question  we  liave  to  consider 
in  this  case  is,  whether  the  defendant  had  such  possession  of  the 
premises  sought  to  be  recovered  as  to  bar  the  plaintiff's  right 
of  action.  It  appears  that  the  plaintiff,  upon  the  trial,  intro- 
duced and  offered  in  evidence  a  patent  from  the  United  States 
for  certain  lands,  of  which  the  premises  in  controversy  were  a 
part,  to  James  D.  Doty  and  Stevens  T.  Mason,  dated  August 
10,  1837,  and  traced  his  chain  of  title  from  this  patent  through 
a  number  of  mesne  conveyances  to  the  decedent  of  the  plaintiff. 
Some  of  these  conveyances  were  executed  while  the  defendant 
and  her  husband  were  in  possession  of  the  premises,  claiming  to 
hold  them  imder  a  tax  title.  The  defendant,  to  defeat  a  recov- 
ery, offered  in  evidence  this  tax  deed,  which  bore  date  December 
16, 1841,  purporting  to  be  made  and  executed  by  B.  L.  Beam, 
clerk  of  the  board  of  county  commissioners  of  the  county  of 
Dane,  reciting  that  the  premises  had  been  sold  for  the  taxes  for 
the  year  1839  unto  Daniel  Wells,  jun.,  and  that  the  certificates 
had  been  assigned  to  Prosper  B.  Bird,  the  husband  of  the  de- 
fendant, and  the  person  to  whom  the  tax  deed  was  given.  To 
the  reading  of  this  latter  deed  in  evidence  the  counsel  for  the 
plaintiff  objected,  on  the  ground  that  the  deed  was  void  on  its 
face;  but  the  court  decided  that  although  the  deed  was  void  on 
its  face,  because  the  territory  of  Wisconsin  is  not  the  grantor 
therein,  and  because  the  deed  did  not  convey  title  to  said  prem- 
ises, yet  that  the  same  might  be  received  in  evidence  for  the 
purpose  of  showing  colorable  title;  and  the  deed  was  read  to 
the  jury  under  an  exception  taken  by  the  plaintiff.  In  connec- 
tion veith  the  deed,  the  defendant  proved  that  Prosper  B.  Bird, 
from  and  after  the  date  thereof,  and  by  virtue  of  the  deed, 
claimed  to  hold,  and  did  hold,  possession  of  the  premises,  until 
his  death  in  the  year  1852;  and  further  proved  that  she  and  her 
family  had  occupied  the  premises  since  the  death  of  her  husband 
until  the  commencement  of  this  suit.  Upon  the  evidence  sub- 
mitted, the  jury  found  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  which  motion  the  court  overruled, 
and  the  principal  error  assigned  here  is  the  ruling  of  the  court 
admitting  the  tax  deed  in  evidence  for  any  purpose  whatever. 

Among  the  deeds  offered  in  evidence  by  the  plaintiff  to  estab- 
lish his  right  to  recover  was  the  deed  from  Doiy  and  wife  to 
Delaplaine  and  Burdick,  dated  May  8,  1849,  executed  while 
Bird  was  in  possession  of  the  premises,  claiming  to  hold  them 
under  his  tax  deed,  and  therefore  the  former  deed,  given  as  it 
was  by  one  out  of  possession,  was  void  as  against  Bird  holding 
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adverse! J,  according  to  the  decision  of  the  late  snpreme  court  in 
the  cause  of  Whitney  v.  Powell,  1  Chaod.  62,  and  Woodward  v. 
McReynolds,  Id.  244.  A  reconsideration  of  the  doctrine  of  those 
eases  has  been  pressed.upon  us  by  the  counsel  for  the  plaintiff 
in  error,  in  view  of  the  force  and  meaning  of  section  7,  page  239, 
of  the  revised  statutes  of  the  territory  of  Wisconsin,  which  pro- 
vides that  "  whenever  it  shall  appear  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  possession  of  any  prem- 
ises under  the  claim  of  title,  exclusive  of  any  other  right,  found- 
ing such  claim  upon  some  written  instrument,  or  as  being  a 
conveyance  of  the  premises  in  question,  or  upon  the  decree  or 
judgment  of  some  competent  court,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included 
in  such  instrument,  decree,  or  judgment,  or  of  some  part  of 
such  premises  under  such  claim  for  twenty  years,  the  premises 
so  included  shall  be  deemed  to  have  been  held  adversely; 
except  that  when  the  premises  so  included  consist  of  a  tract 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed 
the  possession  of  any  other  lot  of  the  same  tract.'*  We  do  not 
suppose  this  provision  of  the  statute  in  any  vrise  changes  or 
modifies  the  common  law  in  reference  to  the  sale  of  pretended 
titles  to  real  estate,  and  which  makes  a  conveyance  by  a  party 
out  of  possession,  and  with  an  adverse  possession  against  him, 
void.  The  obvious  import  and  meaning  of  the  provision  ap- 
pears to  be  to  declare  what  facts  and  ciroumstanoea  in  a  given 
case  shall  constitute  and  be  deemed  to  be  adverse  possession; 
that  is,  when  an  occupant  enters  into  possession  under  a  claim 
of  title  founded  exclusively  upon  some  written  instrument  or 
record,  and  continued  in  occupation  and  possession  of  the  prem- 
ises included  in  such  instrument  or  record,  or  of  some  part 
thereof,  for  twenty  years,  he  shall  be  considered  as  holding  ad- 
versely, and  can  avail  himself  of  the  protection  of  the  statute  of 
limitations,  even  as  against  the  rightful  owner  of  the  land.  Such 
a  continued  occupation  and  adverse  holding  would  bar  an  entry 
by  one  having  the  legal  title.  This  is  the  meaning  of  this  section, 
as  we  understand  it.  We  are  entirely  satisfied  with  the  sound- 
ness of  the  doctrine  laid  down  in  the  cases  of  WhUney  v.  Powell, 
supra,  and  Woodtoard  v.  McBeynolds,  supra,  and  have  no  doubt 
but  they  are  a  correct  exposition  of  the  law  of  the  territory  of 
Wisconsin,  and  of  the  state,  previous  to  the  passage  of  the  revised 
statutes.  Section  7,  chapter  59,  of  the  revised  statutes,  changes 
in  this  respect  the  common  law  which  made  every  grant  of  land, 
except  a  release,  void  as  an  act  of  maintenance,  if  at  the  time  the 


Digitized  by  VjOOQIC 


476  Edgebton  u  Bibd.  [Wisconsin 

lands  were  actually  in  the  possession  of  another  person  claiming 
under  a  title  adverse  to  that  of  the  grantor.  In  the  present 
case,  it  appears  to  have  been  proved  on  the  trial  that  from  the 
date  of  the  tax  deed,  and  by  virtue  of  that  deed,  Bird  claimed 
to  hold,  and  did  really  hold,  possession  of  the  premises  untiJ 
his  death  in  1852,  and  that  the  defendant,  with  her  family,  has 
occupied  them  since  that  time  until  the  commencement  of  this 
suit.  The  possession  and  occupation  seem  to  have  been  actual, 
continued,  and  notorious,  under  the  tax  deed,  and  as  a  matter  of 
course  hostile  to  the  title  of  the  true  owner.  But  it  was  insisted, 
upon  the  argument  of  the  cause  by  the  counsel  for  the  plaintiff, 
that  the  tax  deed  is  void  upon  its  face,  and  therefore  was  not 
evidence  of  colorable  title;  for  it  is  said,  to  constitute  adverse 
possession  the  person  actually  holding  must  claim  in  good  faith 
under  a  title  hostile  to  the  title  of  the  real  owner;  that  the  court 
must  determine  by  an  inspection  of  the  deed,  or  other  evidence 
of  title,  whether  the  claim  of  title  was  hostile  or  adverse;  andii 
it  appeared  that  the  title,  paper,  or  contract  was  not  in  the  na- 
ture and  form  of  a  conveyance,  but  showed  upon  its  face  that  it 
was  a  nullity,  the  claim  of  title  under  such  an  instrument  could 
not  be  adverse,  the  presumption  being  that  the  person  holding 
knew  whether  the  title  paper  on  its  face  was  good  or  not,  and  if 
it  was  not  adequate  to  carry  the  true  title,  it  was  evidence  of  bad 
faith  in  the  one  claiming  under  it. 

Although  the  cases  on  adverse  possession  and  the  statutes  of 
limitation  are  numerous  in  the  books,  it  is  not  always  easy  to 
ascertain  and  determine  what  is  meant  by  the  phrase  ''  color  oi 
title."  In  the  case  of  WHgJU  v.  MaUison,  18  How.  60,  the  court, 
upon  this  subject,  says:  ''The  courts  have  concurred,  it  is  be- 
lieved, without  an  exception,  in  defining  'color  of  title'  to  be 
that  which  in  appearance  is  title,  but  which  in  reality  is  no  title. 
They  have  equally  concurred  in  attaching  no  exclusive  or  pecu- 
liar character  or  importance  to  the  ground  of  the  invalidity  of 
an  apparent  or  colorable  title;  the  inquiry  with  them  has  been, 
whether  there  was  an  apparent  or  colorable  title  under  which  an 
entry  or  claim  has  been  made  in  good  faith.  We  refer  to  a  few 
decisions  by  this  court  which  are  deemed  conclusive,  to  the  point 
that  a  claim  to  property  under  a  conveyance,  however  inadequate 
to  carry  the  true  title  to  such  property,  and  however  incompetent 
might  have  been  the  power  of  the  grantor  in  such  conveyance  to 
pass  a  title  to  the  subject  thereof^  yet  a  claim  asserted  under  the 
provisions  of  such  a  deed  is  strictly  a  claim  under  color  of  title, 
and  one  which  will  draw  lo  tbo  possession  of  the  grantee  the 
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protection  of  the  statutes  of  limitation,  other  requisites  of  those 
statutes  being  complied  with."  The  cases  of  Gregg  t.  Sayre,  8 
Pet.  253,  Ewing  v.  Bennett,  11  Id.  41,  and  Pillow  v.  Roberts,  13 
How.  472,  are  cited  in  the  opinion  of  the  court.  See  also  the 
case  of  Woodward  v.  Blanchard,  16  111.  424,  and  cases  there 
cited;  also  the  cases  cited  and  commented  on  in  the  notes  to 
Taylor  y.  Horde,  2  Smith's  Lead.  Cas.  307,  marginal  paging. 
*'  Color  of  title  may  be  made  through  conveyances,  or  bonds  and 
contracts,  or  bare  possession  under  parol  agreements." 

In  Massachusetts  it  is  held  that  where  a  party  enters,  not 
under  any  deed  or  written  title,  but  merely  assumes  possession 
with  claim  of  right,  there  is  a  disseisin  to  the  extent  of  the  land 
which  he  actually  occupies,  cultivates,  incloses,  or  otherwise 
excludes  the  owner  from:  Small  v.  Proctor,  15  Mass.  495;  Boston 
Mill  Corporation  v.  Bulfinch,  6  Id.  229;  Brown  v.  Porter,  10  Id. 
93;  Cobum  v.  Eollis,  3  Met.  125;  Sumner  v.  Stevens,  Id.  337; 
Slater  v.  Rawson,  Id.  439.  We  are  of  the  opinion  that  the  tax 
deed  is  sufficient  to  show  color  of  title  in  Bird,  within  the  doc- 
trine of  the  case  of  Wright  v.  Mattison,  18  How.  50,  and  many 
other  well-considered  cases  found  in  the  reports,  without  regard 
to  its  intrinsic  worth  as  a  title,  or  the  informality  in  its  execu- 
tion. And  we  see  no  reason  to  doubt  the  sincerity  and  good  faith 
of  Bird  in  taking  possession  of  the  premises  under  the  deed,  and 
occupying  and  improving  them,  and  claiming  to  hold  them  as 
against  the  real  owner.  He  undoubtedly  supposed  that  the  tax 
deed  was  good,  and  conveyed  to  him  all  the  title  the  territorial 
government  could  convey  by  a  tax  deed,  or  he  would  not  have 
relied  upon  it  and  improved  the  premises.  The  property  is  lots 
situated  in  the  then  village  and  now  city  of  Madison;  and  the 
continued  claim  of  Bird  and  his  widow,  the  defendant,  has  been 
evidenced  by  public  acts  of  ownership,  such  as  they  would  ex- 
ercise over  property  they  owned  in  their  own  right.  We  there- 
fore think  the  circuit  court  properly  admitted  the  tax  deed  in 
evidence  to  show  colorable  title  in  the  husband  of  the  defend- 
ant, and  the  character  of  that  possession.  We  are  clear  that 
this  possession  was  adverse,  and  that  the  deed  from  Doty  and 
wife,  dated  in  May,  1849,  was  null  and  void,  and  conveyed  no 
tide. 

But  there  is  another  view  which  can  be  taken  of  this  case, 
equally  decisive  against  the  plaintiff,  and  which  disposes  of  both 
chains  of  the  title  attempted  to  be  established  by  him  on  the  trial. 
By  section  123,  chapter  15,  of  the  revised  statutes,  it  is  provided 
tlmt  "  any  suit  or  proceeding  for  the  recovery  of  lands  sold  for 
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taxes,  except  in  cases  where  the  taxes  have  been  paid,  or  the 
lands  redeemed  as  provided  by  law,  shall  be  commenced  within 
three  years  from  the  time  of  recording  the  tax  deed  of  sale,  and 
not  thereafter."  If  any  force  or  effect  is  given  to  this  provision 
of  law,  it  must,  under  the  facts  and  circumstances  of  this  case, 
defeat  the  action.  The  defendant  has  possession  under  a  re- 
corded tax  deed,  and  had  had  possession  under  such  a  deed  more 
than  three  years  at  the  time  the  suit  was  brought.  The  tax  deed 
was  given  in  1841,  and  it  does  not  seem  very  inequitable  to  ap- 
ply this  statute  of  repose  as  a  shield  to  protect  the  possession 
of  the  defendant. 
The  judgment  of  the  circuit  court  is  affirmed. 

CoxvETANOB  or  Laud  IK  Advbbsb  P0B8B8SION  or  Another,  when  Vonv 
AND  WHEN  NOT:  See  West  v.  Drcuohom^  65  Am.  Deo.  614;  AbemcUhy  v. 
Boazman^  60  Id.  459,  note  461;  PraU  y.  Pierce,  58  Id.  758,  note  761,  where 
Other  caaes  ore  collected;  Pitts  v.  BuUard,  46  Id.  405;  HaW$  Lessee  v.  Agf^^ 
34  Id.  424,  note  426. 

CoLoa  or  Title,  What  It  is.  What  mat  Give  It,  and  Eftbct  or  iTr 
See  Oreen  v.  Kellum^  62  Am.  Dec.  332,  note  334,  where  other  caaes  are  col- 
lected; R(^dU  V.  Lessee  qf  Lisle,  60  Id.  712,  note  716;  BaiUy  v.  Carleton, 
37  Id.  190.  A  tax  deed,  though  on  its  face  informal  and  defective  in  sub- 
stance, is  admissible  in  evidence  to  show  color  of  title  in  a  defendant,  so  as- 
to  give  him  the  benefit  of  the  statute  of  limitations:  L^fingwell  v.  Warren^ 
2  Black,  603,  citing  the  principal  case.  And  a  sheriffs  deed  is  admis* 
sible  to  show  color  of  title,  although  unaooompanied  by  the  execution  under 
which  the  sale  was  made:  Burk/tcdier  v.  JSdufourds,  60  Am.  Dec.  744.  A  per- 
son has  color  of  title  to  lands  when  he  has^an  apparent  though  not  real  titW 
thereto,  founded  upon  a  deed  which  purports  to  convey  them  to  him:  Seignett- 
ret  v.  Fhheiff  27  Minn.  62,  citing  the  principal  case. 

Actions  roa  Rbcovsrt  or  Lands  Sold  roa  Taxes,  except  where  tlui 
taxes  have  been  paid  or  the  lands  been  sold  according  to  law,  must,  undet. 
the  one  hundred  and  twenty-third  section  of  chapter  15  of  the  revised  stat- 
utes of  Wisconsin,  be  commenced  within  three  years  from  the  time  of  the- 
recording  of  the  tax  deed  of  sale,  and  cannot  be  commenced  thereafter: 
Falkner  v.  Dorman,  7  Wis.  392;  Sprecker  v.  Waheley,  11  Id.  436;  hUl  v. 
Kricke,  Id.  446;  Parish,  v.  Eager,  15  Id.  537;  Lindsag  v.  Fay,  25  Id.  462;. 
Smith  V.  Ford,  48  Id.  161;  Smith  v.  Sherry,  54  Id.  128;  Peck  v.  Comstock,  a 
Fed.  Rep.  24,  all  citing  the  principal  case.  But  in  order  to  give  a  party  the 
benefit  of  this  act,  he  must  have  taken  actual  and  adverse  poesessiou,  and* 
have  held  it  during  the  three  years  next  after  the  recording  of  the  tax  deod^ 
McMillan  v.  Wehle,  55  Wis.  690,  citing  the  principal  case.  When  the  stat- 
ute has  run  in  favor  of  the  grantee,  the  tax  deed  becomes  conclusive  to  the 
same  extent:  Oconto  Co.  v.  Jerrard,  46  Id.  327,  citing  the  principal  case. 

The  fbinoipal  oase  is  cited  in  Beilly  v.  City  qfBadne,  51  Wis.  528,  to 
the  point  that  it  is  necessary  to  show  adverse  possMsion  that  the  possession 
la  under  claim  or  color  of  title. 
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Shbpabd  v.  Milwaueee  Gas  Light  Go. 

[0  Wnoomnr,  639.] 

Gab  Coxpakt  to  Which  has  bssx  Gkaktkd  Exclusivx  Right  to  mann 
faotore  and  sell  gas  in  a  city,  to  be  consumed  therein  by  its  citizens,  it 
bound  to  furmsh  gas  to  a  citizen  who  has  made  all  necessary  prepara- 
tions to  receive  and  use  the  same  in  his  store  or  residence  along  the  line 
of  the  company's  pipes,  npon  his  compliance  with  such  reasonable  con- 
ditions or  terms  as  the  company  may  rightfully  impose. 

Gab  CoiiPAinr  has  Right  to  Make  Such  Necdful  Rules  and  Reoula- 
TIGHS  for  its  own  convenience  and  security  and  for  the  safety  of  the  pub- 
lie  as  are  reasonable  and  Just,  and  to  exact  from  the  consumer  a  promise 
of  conformity  thereto. 

Rule  gv  Gab  CoMPAirr  Allowimo  It  to  Demahit  Secubitt  for  the  gas 
consumed,  or  a  deposit  of  money  to  seeure  payment  therefor,  is  just,  and 
necessary  to  guard  against  loss. 

Pebson  is  not  Bound,  in  Ordeb  to  Entitle  Him  to  be  FunxisnED  with 
Gas,  to  subscribe  to  a  rule  of  the  gas  company  which  authorizes  it  by 
its  inspector  to  have  free  access  at  all  times  to  buildings  and  dwellings, 
to  examine  the  whole  apparatus,  and  to  remove  the  meter  and  service- 
pipe.    Such  a  regulation  is  too  general,  and  cannot  be  upheld. 

Rule  Reserving  to  Gas  Compant  Right  at  Ant  Time  to  Cut  off  Com- 
munication of  the  service-pipe,  if  it  shall  find  it  necessary  so  to  do  to 
protect  the  works  against  abuse  or  fraud,  is  invalid.  The  company  must 
rely  for  protection  against  fraud  upon  the  same  tribunals  that  the  law 
provides  for  individuals. 

Gab  Company  has  No  Power  to  Impose  Penalty  for  the  violation  of  one 
of  its  regulations,  nor  has  it  the  right  to  make  the  submission  to  such 
penalty  a  condition  precedent  to  the  right  of  a  citizen  to  be  furnished 
with  gas. 

AoTioN  to  recover  from  the  defendant  damages  for  refusing  to 
famish  gas  to  the  plaintiff.    The  opinion  states  the  case. 

William  F.  Lynde,  for  the  appellant. 

Smiih  and  Sohmon,  for  the  respondent. 

By  Court,  Smith,  J.  The  material  facts  in  this  case  are  as 
follows:  The  defendant  is  a  chartered  company,  or  corporation, 
having  the  exclusive  right  to  manufacture  and  sell  gas  for  the 
purpose  of  lighting  the  city  of  Milwaukee,  and  the  places  of 
business  and  residences  of  the  inhabitants  of  said  city,  accord- 
ing to  the  terms  of  a  contract  entered  into  originally  between 
John  Lockwood  and  said  city,  and  in  conformity  with  the  duties 
amd  obligations  resulting  from  the  act  of  its  incorporation. 

The  plaintiff  was  a  merchant  doing  business  on  East  Water 
street  in  said  city,  along  which  the  gas-pipes  of  the  company 
were  laid,  and  had  fitted  up  his  store  with  the  necessary  pipes, 
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tubes,  burners,  and  apparatus  for  lighting  it  with  gas.  He  then 
applied  to  the  company  to  furnish  him  with  gas,  and  tendered 
five  dollars  in  advance  payment  therefor.  The  company,  before 
they  would  furnish  the  gas,  required  the  plaintiff  to  sign  what 
purported  to  be  an  agreement,  and  was  at  least  a  promise  to 
take  gas  according  to  tiie  terms  and  conditions  contained  in  the 
printed  "rules  and  regulations"  of  the  company,  which  were 
introduced  in  eyidence.  This  the  plaintiff  refused  to  sign,  and 
for  that  reason,  and  none  other,  the  company  refused  to  furnish 
him  with  gas.  The  plaintiff  then  brought  his  action  to  recover 
damages  of  the  said  company  for  such  refusal,  in  a  justice's 
court,  claiming  damages  to  the  amount  of  one  hundred  dollars, 
where  the  defendant  obtained  judgment  and  the  plaintiff  ap- 
pealed. Tiie  county  court  reversed  the  judgment  of  the  justice, 
and  gave  judgment  for  the  amount  claimed  and  costs.  The  de- 
fendant now  brings  the  case  here  by  appeal  to  be  reviewed. 

We  understand  that  this  case  comes  before  the  court  in  entire 
good  faith,  and  with  a  sincere  desire  to  arrive  at  the  just  rights 
of  the  parties.  It  has  been  argued  with  great  ability  and  candor 
on  both  sides,  and  we  have  given  the  questions  involved  a  con- 
sideration beyond  what  was  necessary  to  determine  this  particu- 
lar appeal.  Indeed,  we  were  informed  upon  the  argument  that 
it  was  the  desire  particularly  of  the  appellants  that  this  court 
should  review  their  regulations  and  pass  upon  their  validity. 
We  therefore  enter  upon  an  examination  of  these  "  regulations," 
so  far  as  we  deem  it  necessary,  not  only  without  embarrassment, 
but  greatly  aided  by  the  full  and  candid  arguments  which  have 
been  submitted. 

It  is  conceded  that  there  are  but  two  questions  necessary  to 
be  determined:  1.  Was  the  gas  company  bound  to  furnish  tbo 
plaintiff  with  gas,  imder  the  circumstances  of  preparation  and 
fixtures  admitted  to  have  been  made,  upon  his  complying  with 
such  conditions  as  the  company  might  rightfully  impose  ?  and 
2.  If  so,  whether  the  company  could  rightfully  require  the  plain- 
tiff to  sign  the  agreement,  promise,  or  regulations  mentioned, 
before  he  was  entitled  to  demand  and  have  gas  supplied  by 
them,  upon  a  tender  of  the  usual  rates. 

It  must  be  recollected  that  the  fixtures  and  all  apparatus  of 
the  plaintiff  for  receiving  and  using  the  gas  were  perfect,  and 
the  only  reason  for  refusing  to  furnish  the  gas  was  that  the 
plaintiff  refused  to  sign  the  "  regulations  "  prescribed  by  the 
company.  Although  the  county  judge  says  that  the  point  in- 
volved in  the  first  question  was  conceded  in  favor  of  the  plaintiff 
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on  the  trial  below,  yet  we  do  not  understand  it  to  be  conceded 
here,  and  we  therefore  proceed  to  examine  the  question. 

That  the  company  were  empowered  to  impose  reasonable  r^- 
ulations  upon  such  of  the  citizens  of  the  city  of  Milwaukee  as 
might  desire  to  be  furnished  with  gas,  we  have  no  doubt.  But 
the  question  is,  whether  the  citi2sen,  willing  to  submit  and  con- 
form to  all  such  regulations  as  the  company  might  rightfully 
impose,  was  entitled  to  demand  of  and  be  supplied  with  gas  by 
the  company.  In  other  words,  was  not  the  company  bound  to 
sell  their  gas  at  the  usual  rates  to  all  and  every  citizen  of  Mil- 
waukee who  was  prepared  by  pipes  and  the  necessary  fixtures  for 
its  consumption  and  use,  upon  compliance  with  sudi  conditions 
and  regulations  as  the  company  might  rightfully  impose  ? 

In  considering  this  question,  it  is  not  deemed  necessary  to 
examine  critically  the  contract  of  Lockwood  with  the  diy  or  the 
charter  of  the  gas  company  in  detail.  It  is  sufficient  for  the 
purposes  of  this  case  to  know  that  the  company  had  the  exclu- 
sive right  to  manufacture  and  sell  gas,  and  that  hence  the  only 
means  of  supply  available  to  the  citi2sens  was  through  the 
agency  of  the  company.  It  is  within  the  eveiy-day  experience 
of  us  all,  and  hence  within  the  judicial  knowledge  of  the  court, 
that  the  manufacture  and  supply  of  inflammable  gas  for  the  pur- 
pose of  lighting  cities,  stores,  and  dwellings  is  not  a  domestic 
or  family  manufacture.  It  is  carried  on  either  by  public  or 
associated  capital,  and  is  dependent  for  its  profit  upon  general 
consumption.  Corporations  of  this  kind  are  not  like  trading  or 
manufacturing  corporations,  the  pu^ew  of  whose  operations  is 
as  extensive  as  commerce  itself,  and  whose  productions  may  be 
transported  from  market  to  market  throughout  the  world.  Their 
product  is  designed  for  the  consumption  of  the  immediate  com- 
muniiy  in  which  the  manufacture  is  wrought.  It  is  not  a  trading 
corporation,  for  its  product  depends  exclusively  upon  home  con- 
sumption. If  gas  were  an  article  of  merchandise,  and  could  be 
botiled  or  packed  up,  and  imported  or  exported  like  ''  soap 
candles,  or  hats,*'  to  be  distributed  to  the  various  markets  c. 
commerce,  there  might  possibly  be  claimed  for  it  the  character 
of  merchandise,  or  manufactures  partaking  of  that  attribute. 
But  such  is  not  the  fact.  Its  manufacture  depends  upon  the  con- 
sumption of  the  immediate  neighborhood  for  its  profit  and  suc- 
cess, and  upon  no  other  place.  It  is  local,  and  hence  not  com- 
mercial. It  is  consumed  upon  the  spot  of  its  manufacture,  and 
hence  can  have  no  affinity  with  articles  of  trade.  Its  success 
necessarily  depends  upon  its  general  use  in  the  vicinity  of  its 
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manufaotore;  and  seriouslj  affects  the  public  policy  and  indi- 
▼idual  conyenienco  of  the  immediate  community.  The  gas  is 
not  sold  to  whomsoever  will  buy,  but  is  offered  to  be  and  is  fur- 
nished to  whomsoever  is  prepared  to  and  will  take  and  use  it  It 
is  not  an  article  of  trade,  because  it  is  not  bought,  measured,  and 
delivered  in  quantity,  but  is  furnished,  used,  and  to  be  paid  for 
after  it  is  used,  because  it  cannot  be  measured  before.  From  the 
nature  of  the  article,  the  objects  of  the  company,  their  relation 
to  the  community,  and  from  all  the  considerations  before  men- 
tioned, it  is  to  me  apparent  that  the  company  is  not  at  all  anal- 
agous  to  an  ordinary  manufacturing  or  trading  corporation. 

But  it  is  asked,  would  a  soap  and  candle  factory,  or  a  hat  or 
carriage  factory,  with  the  privil^e  of  laying  pipes  in  the  public 
streets,  make  it  a  public  corporation,  and  oblige  the  company 
to  furnish  soap,  candles,  or  carriages  to  any  citizen  upon  tender 
of  a  fair  compensation  ?  Perhaps  not.  The  citizen  could  pro- 
cure his  soap,  candles,  and  carriages  elsewhere.  These  are  all 
articles  of  trade,  capable  of  transx>ortation  from  place  to  place, 
and  as  is  sometimes  alleged,  the  incorporation  of  companies  for 
their  manufacture  does  not  interfere  with  the  rights  or  privi- 
leges of  private  citizens.  But  suppose  the  citizen  was  pro- 
hibited from  obtaining  soap,  candles,  or  carriages  from  any 
other  than  the  particular  corporation,  how  would  the  case  stand? 
Could  such  company  wantonly  refuse  to  sell  to  the  citizen  upon 
the  usual  terms?  However,  if  these  reasons  are  insufficient  to 
distinguish  the  character  of  this  corporation,  we  proceed  to  ex- 
amine another,  already  in  part  considered,  which  to  our  mind  is 
conclusive;  viz.,  the  exclusive  privilege  conferred  upon  the  com- 
pany to  manufacture  and  furnish  or  sell  the  gas. 

The  very  fact  of  this  exclusive  right  conferred  upon  the  com- 
pany to  manufacture  and  sell  gas  in  the  city,  to  be  consumed 
therein  by  the  citizens  thereof,  would  imply  an  obligation  on  the 
part  of  the  company  to  furnish  the  city  and  citizens  with  a  rea- 
sonable supply  on  reasonable  terms.  And  when  the  nature  and 
objects  of  the  corporation  are  considered,  viz.,  the  exclusive 
right  to  manufacture  and  sell  gas  for  the  purpose  of  lighting 
the  city  of  Milwaukee,  and  the  dwellings  and  business  places  of 
its  inhabitants,  how  can  it  be  urged  that  this  is  a  mere  private 
corporation  for  the  manufacture  and  sale  of  a  commercial  com- 
modity ?  The  very  term  is  incompatible  with  the  idea  of  trade 
and  commerce.  It  ib  not  in  its  nature  interchangeable,  but 
merely  consumable,  and  consumable  only  at  the  place  of  deliv- 
ery, in  the  immediate  vicinity  of  its  production.     If  a  company 
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were  chartered  with  the  exdusiTe  privilege  of  manofaotoring 
and  selling  bread  in  the  city  of  Milwaukee,  would  it  be  con- 
tended that  the  company  were  under  no  obligation  to  supply  or 
sell  bread  to  any  but  such  person  or  persons  as  the  company 
should  capriciously  select?  Odious  as  were  monopolies  to  the 
common  law,  they  are  still  more  repugnant  to  the  genius  and 
spirit  of  our  republican  institutions,  and  are  only  to  be  tolerated 
on  the  occasion  of  great  public  convenience  or  necessity;  and 
they  always  imply  a  corresponding  duty  to  the  public  to  meet 
the  convenience  or  necessity  which  tolerates  their  existence. 
The  successful  operation  of  this  gas  company  worked  a  radical 
change  in  the  mode  of  lighting  the  streets,  dwellings,  and  places 
of  business  in  the  city,  and  created  thereby  a  sort  of  necessity 
for  the  article,  t5  produce  which  the  exclusive  privilege  was 
conferred  upon  them,  and  hence  they  assumed  the  correlative 
duty  of  supplying  this  necessity. 

We  think  there  can  be  no  doubt  that  the  company  were  bound 
to  furnish  the  gas  to  the  plaintiff,  upon  his  complying  with  such 
reasonable  conditions  or  terms  as  they  might  rightfully  impose. 
The  only  reason  urged  for  refusing  to  f umish  the  gas  to  the 
plaintiff  was  that  he  refused  to  sign  the  regulations  adopted  by 
the  company.  This  leads  us  to  examine  those  regulations,  and 
to  determine  whether  or  not  they  were  such  as  the  company 
could  rightfully  require  the  plaintiff  to  subscribe  to,  as  a  con- 
dition precedent  to  his  right  to  demand  the  gas. 

We  shall  not  attempt  to  discuss  all  of  these  regulations  sep- 
arately, though  we  are  requested  so  to  do;  but  shall  only  point 
out  some  of  them  which  we  think  are  unreasonable,  and  which 
the  company  had  no  right  to  impose.  But,  before  doing  so,  we 
wish  to  be  distinctly  understood  that  in  our  opinion  tbey  have 
a  right  to  make  all  such  needful  rules  and  regulations  for  their 
own,  and  the  convenience  and  security  of  the  public,  as  are 
reasonable  and  just,  and  to  exact  a  promise  of  conformity 
thereto.  But  these  rules  and  regulations  must  be  reasonable, 
just,  lawful,  not  capricious,  arbitrary,  oppressive,  or  unreason- 
able. Were  it  not  so,  the  whole  network  of  pipes  and  ma- 
chinery would  be  at  the  mercy  of  the  careless,  the  fraudulent, 
or  the  maligi^ant.  From  the  nature  of  the  article  produced  and 
used,  as  well  as  from  the  manner  of  its  use,  great  care  is  requi- 
site in  its  management,  and  there  is  a  kind  of  implied  duty  or 
obligation  resting  upon  those  who  use  the  gas  to  use  it  in  such 
a  manner  as  not  to  injure  or  endanger  others  who  use  it.  Hence 
we  see  no  objection  to  a  rule  or  regulation  of  the  company  re- 
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quiring  ai>plication  for  gas  to  be  made  in  writing,  and  requiring 
the  applicant  to  sign  reasonable  regulations. 

The  third  rule  of  the  company,  allowing  the  company  to 
demand  security  for  the  gas  consumed,  or  a  deposit  of  money 
to  secure  payment  thereof,  appears  to  be  just  and  necessary  to 
guard  against  loss.  As  the  deliveiy  of  the  gas  is  necessarily 
its  consumption,  and  as  the  amount  delivered  is  ascertained  by 
the  amount  consumed,  it  woxdd  seem  to  be  just  and  right  that 
the  company  should  not  be  compelled  to  furnish  it  without 
reasonable  security  for  payment  in  couTenient  amounts  and  at 
proper  periods. 

The  ninth  rule  is  also  objected  to  as  illegal.  This  authorises 
the  company,  by  their  inspector,  to  have  free  access  at  all  times 
to  buildings  and  dwellings,  to  examine  the  whole  apparatus,  and 
for  the  removal  of  the  meter  and  service-pipe. 

The  gas  apparatus  in  the  buildings,  stores,  and  dwellings  is 
the  property  of  the  individual,  put  up  at  his  own  expense,  in 
which  the  company  have  no  interest.  It  may  be  proper  for  the 
company  to  have  the  right  of  inspecting  the  gas  apparatus  to 
determine  its  sufficiency  and  safety,  and  at  stated  periods  to 
inspect  the  same,  or  perhai»  oftener,  upon  reasonable  notice 
therefor.  But  certainly  it  cannot  be  necessary  that  the  dwell- 
ings of  gas  consumers  should  be  subject  to  instantaneous  visita- 
tion at  all  times  without  notice.  Nor  is  it  to  be  conceded  that 
the  company  should  have  the  right  at  all  times  to  enter  the 
premises  and  remove  the  service  and  meter  at  their  pleasure. 
This  regulation  is  too  general,  and  cannot  be  upheld,  or  at  least 
a  party  cannot  be  required  to  subscribe  to  it,  to  entitle  him  to 
be  furnished  with  giu. 

Another  regulation  (14)  reserves  to  the  company  the  right  at 
any  time  to  cut  off  communication  of  the  service-pipe,  if  they 
shall  find  it  necessary  so  to  do,  to  protect  the  works  against 
abuse  or  fraud.  Here  the  company  assume  the  whole  power  to 
decide  upon  the  question  of  abuse  or  fraud,  either  in  fact  or  in 
anticipation,  without  notice,  without  trial,  of  their  own  mere 
motion.  This  summary  jurisdiction  would  not  be  given  to  any 
of  the  judicial  courts  in  any  case,  but  upon  the  most  urgent 
emergency.  Much  less  could  it  have  been  the  intention  to  con- 
fer such  power  upon  one  of  the  parties  to  a  contract  of  such 
vital  importance.  It  is  no  hardship  for  the  company  to  resort 
to  the  same  tribunals  upon  like  process  for  protection  against 
fraud  as  the  law  provides  for  individuals. 
Bule  16  provides  that  after  the  admission  of  gas  into  the  ili- 
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tings,  they  mnst  not  be  disconnected  qr  opened,  either  for  altera- 
tion or  repairs  or  extensions,  without  a  permit  from  the  com- 
pany, which  may  be  obtained  at  their  ofSce,  free  of  expense; 
and  any  gas-fitter  or  other  person  who  may  violate  this  regula- 
tion will  be  held  liable  to  pay  treble  the  amount  of  damages 
occasioned  thereby. 

It  is  not  to  be  allowed  that  the  gas  company  can  impose  pen- 
alties in  this  way,  or  make  the  submission  to  such  penalties  a 
condition  precedent  to  the  right  of  the  citizen  to  be  furnished 
with  gas.  It  is  singular  if  the  legislature  has  given  to  the 
gas  company  the  right  to  inhibit  the  citizen  from  altering  the 
arrangement  of  his  gas  apparatus  in  his  dwelling  without  their 
assent  first  had  and  obtained,  or  from  extending  the  same;  and 
still  more  singular  that  the  company  should  claim  the  sovereign 
right  to  inflict  penalties  upon  him  for  doing  so;  and  not  him 
only,  but  upon  any  other  person  who  should  act  in  the  matter 
without  their  consent.  The  statement  of  this  proposition  is  its 
answer. 

Rule  17  provides  that  the  company  shall  have  the  right  to 
substitute  alcohol  for  water  in  the  meters,  and  charge  therefor. 
All  that  is  necessaiy  to  observe  upon  this  regulation  is  that  the 
company  are  entitled  to  charge  for  the  gas  consumed,  and  that 
some  accurate  mode  of  measurement  must  be  used,  whether  of 
alcohol  or  water.  The  consumer  must  pay  the  legal  rates  for 
the  quantity  consumed;  and  the  mode  of  measurement,  what- 
ever it  is,  must  be  correct. 

Bule  21  assumes  for  the  company  the  power  to  make  any  other 
rules  or  regulations  from  time  to  time,  under  which  tiie  gas 
company  will  furnish  private  consumers,  as  experience  shall 
suggest,  etc. 

*  What  we  have  said  before  as  to  the  power  of  the  company  to 
prescribe  reasonable  rules  and  regulations  is  a  sufficient  answer 
to  the  question  raised,  or  which  may  be  raised  thereon. 

It  Ib  not  necessaiy  to  go  further.  Indeed  we  might  have 
stopped  much  earlier,  and  would  have  done  so  but  for  what  we 
understood  to  be  the  desire  of  the  parties  for  a  full  examination 
of  all  the  questions  involved  in  this  action. 

Without  recapitulation,  we  have  no  doubt  that  the  judgment 
of  the  county  court  was  right,  and  that  the  judgment  ought  to 
be  and  it  is  affirmed,  with  costs. 

PiTBUO  Duty  or  Gas  CoMPANns.— The  making  and  telling  of  gas  is  not  a 
imrogative  of  government,  bat  any  person  may  engage  in  it  without  leflssla* 
Uve  anthorily:  Jeney  City  Gas  Co.  y.  Dvigki^  29  N.  J.  Ea.  242.    Gas  oom* 
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pMiies  are  neither  pablio  nor  quoii  pablio  oorporationa:  New  York  C,  X  H» 
E.  R.  Co.  V.  MetropoUtan  O,  L.  Oo.^  5  Han,  201;  Commonwealth  y.  Lowell  O, 
L,  Co.t  12  Allen,  75.  In  the  latter  case  it  was  oontended  by  ooonael  that 
the  defendants  were  a  qutm  public  corporation.  But  Bigelow,  C.  J.,  who 
delivered  the  opinion  of  the  court,  said:  '*  We  fail  to  see  that  the  defendants 
can  be  properly  regarded  as  a  corporation  of  this  character.  No  public  duty 
is  imposed  upon  them,  nor  are  they  charged  with  any  public  trust.  They  are 
authorised  to  make  and  distribute  gas  for  their  own  profit  and  gain  only. 
They  are  not  bound  to  sell  and  dispose  of  it  to  any  one,  either  for  public  or 
private  use  or  consumption.  It  is  entirely  at  their  own  option  wheUier  they 
will  exercise  their  corporate  rights  and  privileges  at  all;  and  if  they  under- 
take to  manufacture  and  dispose  of  gas,  the  extent  to  which  they  shall  carry 
on  the  business  is  left  to  their  own  election.  Nor  is  any  power  conferred 
upon  them  to  take  private  property,  not  previously  appropriated  to  a  public 
use,  for  the  purpose  of  exerdsing  and  enjoying  their  franchise.  The  only 
ri^ht  or  privilege  given  them  is  to  dig  up  public  streets  and  ways  for  the  pur- 
pose of  laying  down  their  mains  or  pipes.*' 

Duty  of  Gas  Compant  to  Supply  Gas. — Whether  or  not  a  gas  company 
is  bound,  independent  of  contract  or  statutory  obligation,  to  supply  gas  to 
any  person  who  has  made  the  necessary  preparation  to  receive  it,  and  offered 
to  comply  with  all  the  just  and  reasonable  rules  and  regulations  of  the  com- 
pany, is  a  question  upon  which  there  seems  to  be  some  diversity  of  judicial 
opinion.  Some  cases  hold  that  a  gas  company,  incorporated  for  the  purpose 
of  lighting  the  streets  and  buildings  of  a  city  or  town,  is  not  obliged  to  sup- 
ply gas  to  all  persons  having  buildings  situated  on  the  line  of  its  pipes,  upon 
their  tendering  a  reasonable  compensation,  and  agreeing  to  comply  with  such 
reasonable  regulations  ks  the  company  has  established:  McCune  v.  Honcich 
City  Cos  Co,,  30  Conn.  521;  Patenon  G,  L,  Co.  v.  Brady,  27  N.  J.  L.  245; 
Hoddeson  O.  <£r  C.  Co^  v.  Htuelwood,  6  C.  B.,  N.  S.,  239.  In  the  case  of  Mc- 
Cune ▼.  Norwich  CUy  Ocu  Co.,  tupra,  it  was  decided  that,  in  the  absence  of 
any  contract  express  or  implied,  and  where  the  charter  of  the  company  con- 
tains no  provision  on  the  subject,  a  gas  company  is  Under  no  more  obligation 
to  continue  to  supply  its  customers  than  the  vendors  of  any  other  commodi- 
ties. Sanford,  J.,  delivering  the  opinion  of  the  court  in  that  case,  said: 
"  The  manufacture  and  sale  of  gas  is  a  business  which  may  be  prosecuted  or 
discontinued  at  the  will  of  the  party  engaged  in  it.  The  relations  between 
the  maker  and  the  consumer  originate  in  the  contract  between  thenu  and 
their  respective  rights  and  obligations  are  controlled  entirely  by  the  stipula- 
tions of  such  contract,  and  as  (where  no  contract  prohibits)  the  one  may  re- 
fuse to  take  the  article  at  his  pleasure,  so  may  the  other  at  his  pleasure  refuse 
to  supply  it.  We  discover  no  reason  for  subjecting  the  mi^er  of  gas  to 
duties  or  liabilities  beyond  those  to  which  the  manufacturers  and  vendors  of 
other  commodities  are  subjected  by  the  rales  of  law.** 

Where,  however,  a  gas  company  has  been  awarded  the  exclusive  right  and 
privilege  of  vending  gas  in  a  city  during  a  certain  period,  it  is  bound  to  sup- 
ply it  to  all  persons  who  may  call  for  it,  upon  their  paying  or  offering  to 
pay  therefor:  New  Orleans  G.  L,  d&  D.  Co,  v.  Paulding,  12  Rob.  (La.)  378; 
Oas  Light  Co,  of  BaUhnore  v.  CoUiday,  25  Md.  1.  In  the  latter  case  it  seemi 
that  the  company  was  the  only  one  incorporated  in  the  city  for  the  manu- 
facture of  gas,  and  therefore  it  enjoyed  a  monopoly  in  tliat  branch  of  busi- 
ness. Weisel,  J.,  who  delivered  the  opinion  of  the  court  in  that  case,  said: 
•'Those  who  wore  iuduced  to  fit  their  houses  for  the  introduction  and  use  ol 
gas  could  look  only  to  this  company  for  their  supply,  and  it  was  upon  iti 
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proffers,  and  in  acoorduice  with  its  prescribed  terms  and  rules,  that  the 
Dccossary  tubings  and  fittings  were  placed  in  their  honses.  In  coDsidering 
the  question  of  the  obligation  of  a  party  or  company  of  this  character  to  con- 
tinue the  supply  of  gas  to  a  customer,  such  matters  cannot  well  be  overlooked." 
The  late  case  of  WiUianu  v.  Mutual  Oas  Co.,  52  Mich.  499,  S.  C,  50  Am. 
Rep.  260,  goes  still  furtlier,  and  holds  that  a  gas  company,  although  it  hat 
no  exclusive  right  to  supply  the  city,  is  bound  to  supply  gas  to  all  persons 
who  require  it,  upon  payment  or  reasonable  security.  The  reasoning  upon 
which  the  decision  in  that  case  rests  seems  to  be  satisfactory  and  conclusive 
snd  in  harmony  with  modem  thought.  Sherwood,  J.,  who  delivered  ihm 
opinion,  said:  **  The  defendant  is  a  corporation  in  the  enjoyment  of  certain 
rights  and  privileges,  under  the  statutes  of  the  state,  and  charter  and  by-laws 
of  the  city,  and  derived  therefrom.  These  rights  and  privileges  were  granted 
that  corresponding  duties  and  benefits  might  inure  to  the  oitlMus  when  ihm 
rights  and  privileges  conferred  should  be  exercised.  The  benefits  are  the 
compensation  for  the  rights  conferred  and  privileges  granted,  and  are  mora 
in  the  nature  of  convenience  than  neoebsity,  and  the  duty  of  this  corporation 
imposed  cannot  therefore  be  well  likened  to  that  of  the  innkeeper  or  common 
carrier,  but  more  nearly  approximates  that  of  the  telegraph,  telephone,  or 
mill  owner.  ....  This  corporation  is  authorized  and  pennitted  to  do  busi* 
ness  in  Detroit  only  upon  the  ground  of  public  convenience,  and  that  benefiti 
may  accrue  to  its  citizens.  It  is  true  that  neither  by  the  charter  of  the  com* 
pany,  its  articles  of  sssociation,  or  the  by-laws  of  the  city  authorizing  iti 
existence  there,  has  it  the  exclusive  right  to  manufacture  and  sell  gas.  It  i% 
however,  within  the  experience  of  us  all,  and  I  may  say,  I  think,  with  greal 
propriety,  within  the  judicial  knowledge  of  the  courts,  that  the  manufacture 
and  supply  of  inflammable  gas  for  the  purpose  of  lighting  citfes,  villages, 
stores,  hotels,  and  dwellings  is  not  a  domestic  or  family  manufacture.  It  ia 
carried  on  almost  exclusively  by  public  or  associated  capital;  and  to  make  it 
a  paying  industry  requires  the  exercise  and  enjoyment  of  certain  rights  and 
franchises  only  to  be  acquired  from  municipal  or  state  authority.  Associa- 
tions of  this  kind,  as  has  been  well  said,  '  are  not  like  trading  and  manufao* 
taring  corporations,  the  purview  of  whose  operations  is  ss  extensive  as  com- 
merce itself,  and  whose  productions  may  be  transported  from  market  to 
market  throughout  the  world.'  It  is  not  a  trading  corporation;  its  product 
is  designed  for  the  citizen;  and  the  extent  to  which  it  is  used  depends  upon 
home  consumption  in  the  immediate  neighborhood  and  community  in  which 
the  manufacture  is  wrought.  It  is  in  the  strictest  sense  a  local  commodity, 
and  not  conunerciaL  It  can  only  be  used  by  consuming  it,  and  hence  can 
have  no  place  with  articles  of  trade.  The  success  of  the  company  greatly 
depends  upon  the  necessity  of  the  citizens  in  the  vicinity  of  its  location;  and 
its  operations  may  seriously  affect  the  public  policy  and  individual  conven- 
ience of  the  community.  The  nature  of  the  article  made,  the  objects  of  the 
company,  its  relations  to  the  community,  and  the  rights  and  privileges  it 
must  necessarily  exercise,  give  the  company  a  public  character,  and,  to  a  cer- 
tain extent,  a  monopoly,  which  can  never  be  tolerated  only  upon  the  ground 
of  some  corresponding  duty  to  meet  the  public  want.  ....  The  duty  of  the 
company  toward  the  citizens  and  that  of  the  citizen  toward  the  company  is 
somewhat  reciprocal,  and  any  rule  or  regulation  or  course  of  dealing  between 
the  parties  which  does  not  secure  the  just  rights  of  both  ought  not  to  be 
adopted,  and  cannot  receive  the  sxmction  of  the  courts." 

Section  11  of  the  English  act  of   1871  provided  that  a  gas  company,  on 
being  required  so  to  do,  should  give  and  continue  to  supply  gas  for  any  prom- 
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iiee  within  twenty-five  yards  of  their  mains,  and  under  rach  preaaiire  in  the 
mains  as  should  be  prescribed.  It  was  held  that  the  company  was  bound  not 
only  to  supply  gas  at  the  required  pressure,  but  also  to  all  who  came  within  the 
description  contained  in  the  act:  Commercial  Om  Co.  t.  ScoU^  L.  R  10  Q.  B. 
400.  And  in  People  ex  reL  Kennedy  v.  Manhattan  O.  L.  Co.,  45  Barb.  136, 
it  was  decided  that  a  gas  company  which  possesses,  by  virtue  of  its  charter, 
powers,  and  privileges  which  others  cannot  exercise,  and  upon  which  is  im- 
posed tiie  statutory  duty  to  furnish  gas  on  payment  of  all  mcmeys  due  by  the 
applicants,  may  be  compelled  by  mamdamm  to  furnish  gas  to  persons  who 
have  the  right  to  receive  it,  and  who  ofier  to  comply  with  the  general  condi- 
tions on  which  the  company  supplies  others. 

Gas  Ck)MPAinr  is  Bound  to  Kxsboisb  Such  Cabb,  Skill,  and  Dqj- 
OBNOE  in  all  its  operations,  and  in  the  transaction  of  all  branches  of  its  busi- 
ness, as  is  called  for  by  the  delicacy  and  difiSculty  of  ^e  nature  of  its  business: 
Chisholm  V.  AUanUe  O.  L.  Co.,  67  Ga.  28;  HoUy  v.  Boeton  G.  L.  Co.,  8  Gray, 
123;  S.  C,  69  Am.  Dec.  233;  Emerson  v.  LotoeU  O.  L.  Co.,  3  All^,  410; 
Butcher  v.  Providence  Oae  Co.,  12  R.  I.  149;  DUhn  v.  Washington  O.  L.  Co., 
1  McArthur,  626.  Merrick,  J.,  in  delivering  the  opinion  in  the  case  of  Bmer- 
eon  V.  Lowell  O.  L.  Co.,  supra,  said:  "It  was  the  duty  of  the  defendants,  as 
it  is  of  all  incorporated  companies  which  are  invested  for  their  own  profit  and 
advantage  with  the  great  and  important  privilege  of  supplying  the  commu- 
nity with  light  for  private  habitations,  and  for  other  places  devoted  to  public 
or  private  use,  to  exercise  due  care  and  diligence  in  keeping  it  constantly 
under  their  control,  and  preventing  it  from  escaping  into  a  dwelling-house  or 
place  of  business  where  the  inmates  or  occupants  are  in  such  cases  involun- 
tarily subjected  to  its  efiects,  whether  they  are  positively  injurious  or  merely 
disgusting  and  offensive.  But  if  its  efiiect  is  noxious,  as  well  as  disagreeable, 
tliat  is  a  reason  why  the  diligence  required  to  take  care  of  and  control  it 
should  be  still  more  active  and  unremitting."  As  a  gas  company  is  in  cliarge 
of  a  dangerous  material,  it  is  bound  itself  to  exercise  due  care  proportioned 
to  the  risk,  and  also  to  use  similar  care  in  preventing  careless  interierence 
with  its  pipes  by  others.  If  the  earth  about  its  pipes  is  disturbed  by  otheit 
in. constructing  sewers  in  the  streets,  it  is  bound  to  see  that  the  earth  so  dis- 
turbed is  put  back  again  so  as  to  afford  sufficient  support  for  its  pipes;  and  if 
it  fails  to  do  this,  and  the  gas  escapes  from  its  pipes  and  passes  through  the 
sewers  into  the  houses  of  others,  the  company  will  be  liable  for  the  injuries 
caused  thereby:  Butcher  v.  Providence  Qas  Co.,  12  B.  I.  149.  So  where  the 
company  tears  up  a  public  street  to  lay  its  pipes,  it  is  bound  to  put  the  street 
into  as  good  condition  as  it  was  in  before  it  disturbed  it,  and  to  exercise 
careful  foresight  so  as  to  prevent  injury  afterward,  which  might  be  occasioned 
by  storms  and  rainfalls,  and  which  would  render  the  work  dangerous  to  per- 
sons traveling  on  the  street.  And  it  is  no  defense  to  an  action  for  injuries 
sustained  by  falling  into  a  trench  imperfectly  filled  that  the  municipal  au- 
thorities had  approved  and  accepted  the  work:  Dillon  v.  WaMngton  Q.  L. 
Co.,  1  McArthur,  626. 

Gas  companies  are  bound  to  supply  pipes  of  sufficient  strength  to  stand  all 
lawful  uses  to  which  the  public  streets  in  which  they  are  laid  may  be  put, 
and  they  are  responsible  for  all  damages  resulting  from  the  breaking  of  the 
pipes  in  consequence  of  such  use:  Brown  v.  New  York  O.  L.  Co.,  Anth. 
S61.  They  are  also  bound  to  repair  all  leaks  in  their  pipes  as  soon  as  they 
•re  discovered,  and  if  they  fail  to  perform  this  duty,  they  will  be  liable  for 
damages  resulting  therefrom:  HwU  v.  Lowell  O.  L.  Co.,  3  Alien,  418;  Brown 
<*.  New  York  G.  L.  Co.,  Anth.  351;   Schermerhom  v.  Metropolitan  O  L. 
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Co.,  5  Daly,  144|  Lmmen  t.  Albawy  G.  L.  Co.,  44  K.  T.  459;  Oa  0»^  Oa« 
Co.  ▼.  Robkuw^  09  Fiu  St  1;  Burrcwt  v.  March  O.  df  C.  Co.,  L.  R.  6  Ex. 
Ou.  67;  affirmed  in  7  Id.  96.  A  gas  oompany  is  bound  to  close  its  service- 
fupet  when  it  disoonnects  its  snpply  to  a  oustomer,  and  if  iojoxy  results  from 
hs  failure  to  perform  this  duty,  it  will  be  liable  for  damages  oaused  solely  by 
sooh  neglect:  Lamgan  v.  New  Tork  O.  L.  Co,,  71  N.  T.  29.  A  gas  company 
is  also  bound  to  keep  up  such  reasonable  inspection  of  its  mains  and  pipes  as 
will  enable  it  to  detect  when  there  is  such  an  escape  of  gas,  from  imperfection 
of  the  pipes,  as  may  lead  to  danger  of  explosion:  Moore  ▼.  Hastings  ds  St.  L. 
0.  Co.,  4  F.  &  F.  324.  Oas  companies  are  bound  to  prevent  deleterious 
substances  from  escaping  from  their  manufactories  upon  the  premises  of  their 
neighbors:  Carhart  v.  Aulmm  O.  L.  Co.,  22  Barb.  297;  Pottstoum  Oas  Co,  v. 
Murphy,  39  Pa.  St  257.  And  they  have  no  right  to  use  the  gutters  and 
drains  of  a  dty  to  carry  off  the  fetid,  infectious,  and  poisonous  waters  pro- 
duced by  the  manufacture  of  gas:  MwniespalUiy  No.  1  t.  QasUght  Co.,  5  La. 
Ann.  439. 

Qas  Compakt  oaknot  Bxtuss  to  Fubhish  Gas  to  a  person  because  he 
relusee  to  pay  a  former  bill,  or  a  bill  contracted  in  different  premises:  Oa^ 
Light  Co.  of  Baltimore  v.  CoUiday,  25  Md.  1;  Lhyd  v.  WashtngUm  G.  L,  Co., 
1  Mackey,  331.  Nor  can  it  shut  off  the  gas  on  the  ground  that  there  are 
arrears  due  from  a  former  occupant  of  the  premises:  Morty  y.  MetropoUian 
O.  L.Co.,38  N.  Y.  Super.  Ct  185.  Nor  can  it  refuse  to  supply  a  person  with 
gas  00  the  sole  ground  that  he  refuses  to  sign  an  agreement  which  it  has  no 
legal  right  to  compel  him  to  sign:  Shepard  v.  MHwauhee  Q,  L.  Co.,  15  Wis.  318. 

Oas  Comfant  is  kot  Bound  to  Furnisb  Sepabati  Mstib  for  each  floor 
of  a  house,  unless  the  owner  or  occupant  puts  in  separate  or  independent 
■enrioe-pipes  to  connect  with  the  meter:  FtrguMjn  v.  Metropolitan  O.  L.  Gi., 
37  How.  Fr.  189.  Nor  is  it  bound  to  place  stop-cocks  in  its  pipes  outsida  «f 
the  buOding  of  its  customer,  unless  the  statute  imposes  that  duty  upon  H: 
Holden  y.  Liverpool  X.  O.  ds  C.  Co.,  3  C.  B.  1.  But  gas  companies  may  be 
required  to  make,  at  their  own  cost,  such  changes  in  the  location  of  their 
pipes  as  the  public  conyenience  or  safety  requires:  Matttn^f  Petition  qfDeer- 
ing,  93  N.  Y.  361.  When  a  dispute  arises  between  the  company  and  a  con- 
sumer, the  latter  is  entitled  to  haye  his  rights  determined  by  the  courts,  and 
the  company  will  be  enjoined  from  cutting  off  the  gas  until  the  case  is  tried: 
8id^  T.  Manhattan  O.  L.  Co.,  64  How.  Pr.  83;  66  Id.  304,  814. 


Gbooeeb  v.  Bellanobb. 

[6  WBOOMSn,  eA6.] 

Dnmrocioir  bitwxxh  Void  Dkkd  akd  Okb  Which  is  Voidabui  only  is 
important  to  obserye;  for,  while  nothing  can  pass  by  a  deed  absolutely 
Toid,  one  which  is  yoidable  only  may  be  the  foundation  of  a  good  title  in 
the  hands  of  one  who  lias  taken  a  oonyeyance  in  ignorance  of  the  fraud 
which  makes  the  deed  yoidable. 

DoD  Obtaiksb  bt  Fbaudvuent  Reprbsvmtatiokb  g9  Qbamtbb  is  not 
Absolxttblt  Von>,  but  Voidable  only  at  the  election  of  the  grantor;  but 
the  subsequent  oonyeyance  by  him  of  the  same  land  to  another  person  is 
not  the  exercise  of  such  election,  and  does  not  haye  the  effsct  of  ayoiding 
the  former  deed. 
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To  Avoid  Died  on  Gbouitd  of  Fraud  Pbactiobd  bt  O&aittes  upon  the 
grantor,  the  Utter  mnflt  institute  some  proceeding  to  which  the  former 
•hall  be  a  party,  and  a  subsequent  purchaser  from  the  grantor  cannot  set 
up  the  alleged  fraud  to  defeat  the  first  grantee's  title. 

Right  of  Grantor  to  Avoid  Deed  on  Ground  of  Fraud  practiced  upon 
him  by  the  grantee  cannot  be  transferred  to  another  so  as  to  enable  the 
trans' 3ree,  on  that  ground,  to  attack  the  grantee's  title. 

Bill  in  equity  to  stay  proceedings  at  la»w  in  some  eighty 
actions  of  ejectment  commenced  and  prosecuted  by  Bellangee 
against  the  plaintiff  Crocker  and  others.  The  bill  alleged, 
among  other  things,  that  in  July,  1854,  one  Edward  W.  Casey, 
then  and  still  a  resident  of  New  Bedford,  Massachusetts,  owned 
the  land  in  question,  which  was  then  worth  ten  thousand  dol- 
lars. That  the  defendant  Bellangee,  a  resident  of  the  city  of 
Milwaukee,  where  the  lands  in  question  are,  on  the  fourth  day 
of  July,  1854,  went  to  the  house  of  said  Casey  in  New  Bedford, 
and  there  made  to  him  a  variety  of  false  representations,  calculated 
to  deceive,  in  reference  to  the  location,  character,  and  value  of 
the  lands.  That  Casey,  relying  upon  these  representations,  and 
being  thereby  deceived,  was  induced  to  convey  the  lands  to 
Bellangee  for  the  grossly  inadequate  consideration  of  fifty  dol- 
lars. That  these  representations  made  by  Ballangee  to  Casey 
were  willfully  false  and  were  made  with  intent  to  deceive.  That 
on  the  fifteenth  day  of  February,  1855,  said  Casey  and  his  wife, 
by  deed  duly  executed,  assigned,  transferred,  and  conveyed  to 
the  plaintiff,  his  heirs  and  assigns,  all  his  (Casey's)  interest  in 
the  premises  in  controversy,  and  authorized  the  plaintiff  as 
such  assignee  to  pay  back  to  Bellangee  the  said  siun  of  fifty 
dollars  so  paid  to  him  by  said  Bellangee;  and  that  the  plaintiff, 
as  such  assignee,  tendered  said  sum  to  the  defendant,  with  the 
interest  due  thereon,  but  he  refused  to  accept  the  same.  The 
bill  prayed  that  the  deed  from  Casey  and  wife  to  Bellangee  be 
declared  illegal,  fraudulent,  and  void,  and  that  it  be  decreed  to 
be  delivered  up  and  canceled;  and  that  he  be  restrained  from 
prosecuting  the  suits  above  named.  The  defendant  demurred 
to  the  bill,  on  the  following  among  other  grounds:  That  the 
right  to  rescind  or  avoid  the  conveyance  by  Casey  to  Bellangee, 
on  the  ground  of  alleged  false  and  fraudulent  representations 
made  by  Bellangee,  is  personal  to  Casey  himself,  and  he  alone 
could  file  a  bill  for  such  purpope.  The  right  to  sue  in  such 
case  is  not  the  subject  of  transfer.  And  that  the  deed  from 
Casey  and  wife  to  the  complainant  is  void  for  barratry,  cham- 
perty and  maintenance.  The  court  sustained  the  demurrer' 
aud  the  plaintiff  appealed. 
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J.  8.  Brown  and  Ogden,  for  the  appellant. 
O.  H.  Waldo^  for  the  respondent. 

By  Court,  WHrroN,  0.  J.  One  of  the  principal  questions  pre- 
sented in  this  case  is,  whether  the  complainant  (Crocker)  is  in  a 
situation  to  aTail  himself  of  the  alleged  fraud  of  Bellangee  upon 
Casey. 

Admitting  that  Bellangee  practiced  a  fraud  upon  Casey  which 
would  have  enabled  the  latter  to  set  aside  the  deed,  does  the 
subsequent  conTcyance  by  Casey  to  Crocker  enable  him  to  aTail 
himself  of  the  same  fraud  ? 

It  is  contended  by  the  counsel  for  Crocker  that  the  deed  from 
Casey  to  Bellangee,  having  been  obtained  by  fraud  and  imposi- 
tion, is  void  for  all  purposes,  and  that  consequently  no  title 
passed  by  it;  or  that,  if  not  void  absolutely,  it  is  void  at  the 
option  of  the  party  defrauded,  and  that,  in  either  cose,  a  court 
of  equity  will  interfere  and  rescind  it. 

On  the  other  hand,  it  ia  contended  by  the  counsel  for  Bel- 
langee that,  admitting  the  deed  to  have  been  obtained  from 
Casey  by  the  false  and  fraudulent  representations  of  Bellangee, 
it  is  not  absolutely  Toid,  but  voidable  only  on  motion  of  the 
party  defrauded. 

It  is  said  by  the  supreme  court  of  Massachusetts,  in  deciding 
the  case  of  Somes  v.  Brewer,  2  Pick.  184  [13  Am.  Dec.  406], 
that  "  between  the  grantor  and  grantee  in  such  cases,  the  tech- 
nical difference  between  void  and  voidable  is  wholly  immaterial. 
Whatever  may  be  avoided  may  in  good  sense  to  this  purpose  be 
caUed  void,  and  this  use  of  the  term  'void'  is  not  uncommon 
in  the  language  of  statutes  and  of  courts.  But  in  regard  to  the 
consequences  to  third  persons,  the  distinction  is  highly  impor- 
tant, because  nothing  can  be  founded  upon  a  deed  which  is  ab- 
solutely void;  wHereas,  from  those  which  are  only  voidable,  fair 
titles  may  flow.  These  terms  have  not  always  been  used  with 
nice  discrimination;  indeed,  in  some  books  there  is  a  great  want 
of  precision  in  the  use  of  them."  It  seems  to  us  that  there  is 
great  truth  in  the  remarks  above  quoted. 

There  is  found  a  great  want  of  precision  in  many  of  the  au- 
thorities, the  terms ''  void''  and ''  voidable,"  as  applied  to  deeds, 
being  often  used  indiscriminately.  While  it  is  true  that  nothing 
can  pass  by  a  deed  absolutely  void,  a  deed  which  is  voidable 
only  may  be  the  foundation  of  a  good  title  in  the  hands  of 
one  who  has  taken  a  conveyance  in  ignorance  of  the  fraud.  The 
distinction,  therefore,  between  a  void  deed  and  one  which  ia 
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Toidable  only,  it  is  qtiite  important  to  obeerre.  We  are  of  the 
opinion  that  the  deed  from  Casey  to  Bellangee  (admitting  it  to 
have  been  obtained  by  a  fraud  practiced  by  the  latter  upon  the 
former)  was  not  absolutely  Toid,  but  voidable  only,  at  the  elec- 
tion of  Oasey:  See  Scmea  v.  Brewer^  above  referred  to,  and  the 
cases  there  dted;  Oaterhaui  v.  Shoemaker,  3  Hill  (N.  Y.),  613. 
But  it  is  claimed  by  the  complainant  that  if  the  deed  from  Casey 
to  Bellangee  was  voidable  at  the  option  of  Casey,  the  act  of 
Casey  in  conveying  the  land  to  Crocker  was  the  exercise  of  this 
option,  and  had  the  e£Eect  to  avoid  the  deed  to  Bellangee  and  to 
convey  the  title  to  Crocker.  We  do  not  see  how  this  effect  can 
be  given  to  the  deed  to  Crocker.  This  effect  would  have  fol- 
lowed if  the  deed  had  been  given  to  defraud  prior  or  subsequent 
purchasers  of  the  land,  because  the  statute  declares  that  such 
conveyances  shall  be  void  as  against  such  purchasers:  B.  S.,  c. 
75,  sec.  1. 

But  it  seems  to  us  that  something  more  was  necessary  to  be 
done  in  this  case  than  to  convey  the  land  to  another  purchaser 
in  order  to  avoid  the  first  deed.  It  must  be  remembered  that 
the  title  was  conveyed  to  Bellangee,  subject  to  be  defeated  by 
Casey  if  the  deed  was  obtained  from  him  by  fraud. 

Now,  we  cannot  see  how  a  conveyance  to  Crocker  could  have 
the  effect  to  divest  Bellangee  of  his  title.  The  title  being  in 
him,  some  proceedings  must  be  had,  to  which  Bellangee  was  a^ 
party,  in  order  to  divest  him  of  the  title  he  acquired  by  his  deed. 

The  cases  referred  to  by  the  defendant  have  satisfied  us  that 
the  proper  course  for  Casey  to  pursue  was  to  avoid  the  deed  by 
a  bill  in  equity  against  Bellangee.  But  we  do  not  see  how  the 
complainant  Crocker  can  be  permitted  to  set  up  the  fraud  of 
Bellangee  in  obtaining  his  deed,  for  the  reason  that  he  acquired 
no  title  to  the  land  by  his  conveyance,  if  the  views  above  ex- 
pressed are  correct. 

It  will  be  seen  that  we  have  expressed  no  opinion  upon  the 
subject  of  the  fraud  alleged  to  have  been  practiced  upon  Casey 
by  Bellangee,  the  view  we  have  taken  of  the  matter  rendering 
an  opinion  upon  that  subject  unnecessary. 

The  order  of  the  circuit  court  is  affirmed* 

Duds  Void  Ain>  Voidablb:  Hanby  v.  Ttteher,  6S  Am.  Deo.  614,  note  617;^ 
Qrimdey  v.  Hooker,  67  Id.  227;  Sydnor  v.  Eoberti,  65  Id.  S4;  Hempttead  v. 
Johnston,  Id.  458;  Veaty  v.  Oraham,  63  Id.  228;  MeCaskey  t.  Orqf,  62  Id. 
S86,  note  340;  OatU  v.  HuMoeher,  55  Id.  408,  note  411-415;  TrinMe  ▼.  Tur- 
mr,  53  Id.  00;  CJte$$  v.  Chest,  21  Id.  350;  WaU  t.  MaxwOl,  16  Id.  391,  note^ 
103.    Am  to  the  coneeqoenoes  to  third  penoni,  the  distinotion  between  voi<> 
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and  Tddable  dfledi  it  importants  Bromlqf  ▼.  Cfoodriehf  40  Wis.  140;  Jbtm$on 
y.  Brtwenf  F,  I,  Oo^qf  Amariea^  61  Id.  576,  both  citing  the  principal  caM.- 
A  deed  obtained  from  the  grantor  through  fraodnlent  repreeentationa  made 
by  the  grantee  ia  not  ydd,  bat  Toidable  only  at  the  election  of  the  grantor; 
and  a  anbeeqnent  oonyeyanoe  of  the  same  land  by  the  grantor  to  another  per* 
eon  is  not  the  exercise  of  snch  election,  and  does  not  avoid  the  former  deed; 
bat  in  order  to  tiv<nd  snch  former  deed,  some  proceeding  most  be  had  by  the 
grantor  to  which  the  grantee  is  a  party.  The  subsequent  purchaser  from  the 
grantor  cannot  set  up  the  alleged  fraud  of  the  first  grantee  to  defeat  his  titlex 
Cfrakam  r.  HaUroad  Co.,  102  U.  S.  166,  citing  the  principal  case.  The  as- 
signee  of  a  party  demanded  cannot  avoid  a  conr^yanoe  for  the  fraud  per]^ 
traled  upon  the  grantor:  MUwimkee  dt  M.  B.  B.  Oo.  y.  Milwmkm  dt  W.JLM. 
Oa.»  9D  Wk.  181^  citing  the  principal  oaaa. 
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GrODFBEY   V.  StATHL 

(81  hJ»AnkUk,  828.] 
Infant  bbtwbbn  Seven  and  Fourteen  Yeabs  of  Age  is  Prima  Facib 
Incapable  of  Ck>ifMiTnNo  Crime;  but  this  presumption  may  be  over- 
oome  by  evidence  dearly  proving  the  existence  of  that  knowledge  and 
discretion  deemed  requisite  to  a  legal  aoooontability. 

JxDvmuBVT  for  murder.  The  prisoner,  who  was  a  slave  of 
about  the  age  of  eleven,  was  accused  of  killing  a  child  four 
years  old,  whom  he  nursed.  The  evidence  showed  that  the 
child  had  been  cut  on  the  face  and  head  with  a  sharp  instru- 
ment, and  its  body  dragged  some  distance  to  a  hogshead  of 
water,  where  it  was  lying  in  a  wet  condition.  A  hatchet  which 
had  been  washed,  but  on  which  were  still  traces  of  blood,  was 
found.  The  prisoner  was  bloody,  and  his  clothes  were  wet.  He 
had,  according  to  one  witness,  threatened,  in  a  fit  of  anger,  on 
the  day  before  the  child  was  killed,  to  kill  the  child;  and  on 
the  day  of  the  killing,  according  to  another  witness,  he  had  said 
that  he  had  killed  Uie  child,  although  he  asserted  to  still  other 
witnesses  that  an  Indian  had  committed  the  deed.  The  pris- 
oner appeared  to  be  a  smart,  intelligent  boy.  The  charge  of 
the  city  court  of  Mobile,  before  whom  the  prisoner  was  tried,  is 
given  in  the  opinion.  The  jury  returned  a  verdict  of  guilty,  but 
the  case  was  reserved  for  the  opinion  of  the  supreme  court  on 
the  question  of  the  correctness  of  the  charge  of  the  court. 

By  Court,  Walker,  J.  The  single  point  to  be  considered  in 
this  case  is,  whether  the  charge  of  the  court  below  to  the  jury 
was  correct.  An  analysis  of  that  charge  shows  that  the  jury 
were  distinctly  instructed  that  the  defendant,  being  between 
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Beven  and  fourteen  years  of  age,  was  prima  facie  incapable  of 
committing  crime;  that  to  overturn  the  intendment  in  favor  of 
bis  incapacity  to  commit  crime,  the  jury  must  be  convinced,  from 
the  evidence,  beyond  a  reasonable  doubt,  after  allowing  due  con- 
sideration to  the  fact  that  the  accused  was  a  negro  and  a  slave, 
that  he  knew  fully  the  nature  of  the  act  done,  and  its  conse- 
quences; and  that  he  showed  plainly  intelligent  design  and  mal- 
ice  in  the  execution  of  the  act.  This  charge,  after  an  anxious 
and  careful  examination  of  it,  we  cannot  pronounce  erroneous. 

An  infant  above  seven  but  under  fourteen  years  of  age  is 
presumed  not  to  have  such  knowledge  and  discretion  as  would 
make  him  accountable  for  a  felony  con^mitted  during  that  period. 
But  if  that  presumption  is  met  by  evidence  clearly  proving  the 
existence  of  that  knowledge  and  discretion  deemed  requisite  to 
a  legal  accountability,  the  reason  for  allowing  an  immunity  from 
punishment  ceases,  and  with  it  the  rule  which  grants  such  im- 
munity ceases.  There  are  many  cases  where  children  between 
those  ages,  being  shown  to  have  been  cognizant  of  the  criminal 
nature  of  the  act  done,  have  been  punished  under  the  criminal 
law.  A  girl  thirteen  years  of  age  was  executed  for  killing  her 
mistress.  Two  boys,  one  nine  and  the  other  ten  years  of  age, 
were  convicted  of  murder  because  one  of  them  hid  himself  and 
another  hid  the  dead  body,  thus  manifesting,  as  was  supposed, 
a  consciousness  of  guilt,  and  a  discretion  to  discern  between 
good  and  eviL  A  boy  of  eight  years  of  age,  who  had  malice, 
revenge,  and  cunning,  was  hanged  for  firing  two  bams.  A  boj 
ten  years  old  who  showed  a  mischievous  discretion  was  convicted, 
of  murdering  his  bed-fellow:  4  Bla.  Com.  23,  24. 

In  the  case  of  Bex  v.  Owen,  4  Car.  &  P.  236,  it  was  referred 
to  the  jury  to  determine  whether  the  act  of  a  girl  ten  years  old, 
alleged  to  constitute  a  larceny,  was  known  by  her  to  be  wron(; 
when  it  was  done;  and  upon  that  question  she  was  acquitted. 
It  is  said  in  Hale's  Pleas  of  the  Crown,  p.  22,  that  one  between 
the  ages  of  seven  and  fourteen  might  be  convicted  of  a  capital 
offense, ''  if  it  appeared  by  strong  and  pregnant  evidence  and 
circumstances  that  he  was  perfectly  conscious  of  the  nature  and 
malignity  of  the  crime."  In  an  American  case  the  same  princi- 
ple is  thus  stated:  ''  If  it  shall  appear  by  strong  and  irresistible 
evidence  that  he  had  sufficient  discernment  to  distinguish  good 
from  evil,  to  comprehend  the  nature  and  consequences  of  his 
acts,  he  may  be  convicted  and  have  judgment  of  death:"  Stale 
V.  Aaron,  4  N.  J.  L.  231  [7  Am.  Dec.  592].  In  that  case  a  ne- 
gro boy,  who  was  a  slave,  of  eleven  years,  was  convicted  of 
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murder;  bat  a  new  trial  was  grated  on  aooonnt  of  an  erroneous 
ruling  as  to  the  competency  of  a  witness,  and  it  does  not  appear 
what  farther  was  done  in  tiie  case. 

In  the  case  of  Stale  y.  Guild,  10  N.  J.  L.  163  [18  Am.  Dec. 
404],  a  negro  Blave  of  less  than  twelve  years  was  convicted  of 
murder;  and  the  report  of  the  case  informs  us  that  the  defend- 
ant was  executed.  In  that  case,  the  court,  dissenting  from  the 
cautious  statement  of  the  law  found  in  1  Hale  P.  0.  27,  permit- 
ted a  conviction  upon  confessions.  In  this  case,  although  a 
confession  was  given  in  evidence,  the  facts  proved  established 
the  guilt  of  the  accused  so  clearly  that  it  is  fairly  inferable  that 
no  importance  was  attached  to  it  by  the  court  or  jury,  and  its 
effect  is  not  noticed  in  the  charge.  The  question  whether  a 
conviction  could  be  had  upon  confessions  does  not  arise,  and 
we  do  not  commit  ourselves  to  the  doctrine  of  the  decision  last 
above  cited  upon  that  point. 

All  the  authorities  concur  in  maintaining  the  correctness  of 
the  propositions  of  law  involved  in  the  charge:  Bishop  Orim. 
L.,  sees.  28a-286;  1  Archb.  Crim.  PI.  8-6,  and  notes;  1  Bussell 
on  Grimes,  8-6;  Boscoe's  Cr.  Ev.  942,  944;  Whart.  Orim.  L.  61; 
note  to  People  v.  Teller,  1  Wheel.  281-284.  Beason,  humanily, 
and  the  law  alike  required  that  the  court  should,  in  its  charge, 
throw  around  the  jury  every  guard  and  restriction  necessary  to 
prevent  an  improper  conviction  in  such  a  case.  This  has  been 
carefully  done  by  the  court  in  this  case,  and  we  are  bound  to 
pronounce  a  full  approval  of  the  charge. 

The  judgment  of  the  city  court  is  affirmed,  and  its  sentence 
must  be  executed. 


Ihfaht's  BnpoiraiBiLiTr  fob  Cbxmx.— The  well-Mttlad  rnleof  thac 
law  WM  thftt  ao  infant  under  the  age  of  eevea  waa  conelorively  piesomed  to 
be  incapable  of  oommittlng  a  crime.  This  ohanged  to  a  prima  fade  presamp- 
tion  of  incapability  between  the  ages  of  seven  and  fourteen,  while  above 
fourteen  no  presumption  at  all  existed  in  his  favor.  The  fi^g  of  these  ages 
was  certainly  arbitrary,  and  perhaps  the  only  real  value  of  the  distinctions 
was,  as  suggested  in  State  v.  Aaron,  4  N.  J.  L.  231,  8.  C,  7  Am.  Dec  502, 
001,  to  ascertain  the  party  upon  whom  the  proof  of  l^al  capacity  lies.  Those 
ages  of  capacity  are  in  some  states  changed  by  statute:  See  Wuanig  v.  StaJU, 
33  Tex.  651;  StaU  v.  Barton,  71  Mo.  288;  8kUe  v.  Adanu,  76  Id.  355. 

Infant  under  Age  of  Seven. — ^The  rule  that  an  infant  under  the  age  of 
seven  cannot  be  guilty  of  a  crime  was  laid  down  by  the  old  authorities,  and 
has  been  repeated  to  the  present  day:  1  Hale  P.  0. 27;  1  Hawk.  P.  C.  2;  Dalt 
Just.,  o.  147;  4  Bla.  Com.  23;  1  Archb.  Crim.  PL,  c.  1;  1  Russell  on  Crimes, 
I ;  Broom's  Legal  Maxims,  232;  1  Whart.  Crim.  L.,  sec.  67;  Whart.  Crim.  Ev., 
BOG.  SOI;  1  Bishop  Crim.  L.,  sec.  368.  Thus  a  child  two  years  old  cannot  be  a 
vagrant:  Rex  v.  InhabUanU  t^  King's  LangUy,  1  Stra.  631;  nor  can  an  infant 
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000  or  two  yean  old  be  made  criminally  answerable  for  a  nnlMnce  erected  npon 
Its  lands:  People  y.  Townaend,  3  Hill  (N.  Y.),  479;  and  a  plea  of  felony  is  no 
answer  to  an  action  for  false  imprisonment  brought  for  the  arrest  of  an  infant 
nnder  the  age  of  seven  years:  Marsh  v.  Loader,  14  C.  B.,  N.  8.,  535.  This 
doctrine,  it  seems  to  us,  is  not  by  any  means  satisfactory.  While  a  presump- 
tion of  incapability  should  undoubtedly  exist  in  the  infant's  tMiwor,  varying 
in  strength  with  age,  this  presumption  should  not  be  conclusive;  for  an  infant 
under  the  age  of  seven  may  liave  sufficient  intelligence  to  comprehend  the 
nature  and  consequences  of  his  act,  and  on  proof  of  this  fact,  he  should  be 
made  to  suffer  accordingly. 

IxTANT  BETWSSN  Aoxs  OF  Sbvxn  akd  Foubtsin. — Between  the  ages  of 
seven  and  fourteen  an  infant  is  likewise  deemed  incapable  of  committing  a 
'  crime,  but  this  presumption  is  only  prima /aeUt  and  consequently  evidence  of 
capacity  may  be  given,  and  where  it  appears  that  a  child  within  these  ages  is 
eapax  doU^  he  may  be  punished.  The  following  decisions,  in  addition  to  the 
authorities  before  cited,  maintain  this  proposition:  State  v.  Ooin,  9  Humph. 
175;  State  v.  Doherty,  2  Overt.  80;  StaU  v.  Pugh,  7  Jones  L.  61;  Commtmwealtk 
T.  Mead,  10  Allen,  898;  /riy  v.  State,  32  Qa.  496;  Stagt^s  Cote,  5  City  H.  Kec. 
177;  PeopU  v.  KendaU,  25  Wend.  399;  a  C,  87  Am.  Dec.  240;  HOI  v.  State, 
63  Qa.  578;  8.  0.,  86  Am.  Bep.  120;  IUginav.Vamptew,ZT.&¥.  020;  Beffina 
V.  Maniey,  1  Coz  C.  C.  104.  This  presumption  undoubtedly  decreases  in 
strength  with  the  progress  of  years:  See  StaU  v.  Aaron,  4  N.  J.  L.  231;  8.  C, 
7  Am.  Deo.  592;  Law  v.  ComnumweaUh,  75  Va.  885;  8.  C,  40  Am.  Bep.  752. 
A  number  of  cases  are  given  in  the  old  books.  Thus  in  Dalt.  Just.,  c.  147, 
it  is  said  that  an  infant  of  the  age  of  eight  may  commit  homicide,  if  it  may 
appear  that  he  had  knowledge  of  good  and  evil,  and  of  the  peril  and  danger 
of  that  offense.  An  infant  of  the  age  of  nine  killed  his  companion  of  like  age, 
confessed  the  felony,  and  was  adjudged  to  be  hanged,  but  judgment  was  res- 
pited in  order  that  he  might  obtain  a  pardon:  1  Hale  P.  C.  27;  Fits.  Bep. 
Cor.,  57  B;and  in  Sp^mae  Cote,  1  Hale  P.  C.  26,  Fits.  Bep.  Cor.,  118,  an 
Infant  ten  years  old  was  also  convicted  of  killing  his  companion,  and  it  ap- 
pearing that  he  could  discern  between  good  and  evil,  he  was  hanged.  In 
Alice  de  WalborougVs  Cose,  1  Hale  P.  G.  26,  Fits.  Bep.  Cor.,  118,  a  girl  of 
the  age  of  thirteen  was  convicted  of  killing  her  mistress,  and  was  burned.  A 
boy  between  eight  and  nine  years  of  age  was  found  guilty  of  burning  two 
barns,  and  it  appearing  that  he  had  malice,  revenge,  craft,  and  cunning,  he 
had  judgment  to  be  hanged,  and  was  hanged  accordingly:  1  Hale  P.  C,  £m- 
lyn*s  ed.,  25,  note  n.  In  CommonweaUh  v.  Mead,  supra,  Bigelow,  C.  J., 
after  stating  the  general  doctrine,  says:  '*This  rule  is  uniformly  applied  in 
cases  where  children  under  fourteen  and  above  seven  years  of  age  are  charged 
with  murder  or  other  felonies.  A  fortiori  is  it  applicable  where  they  are 
accused  of  lesser  offenses,  or  with  the  commission  of  acts  coming  within  the 
olass  of  mala  prohibita.  These  do  not  so  violently  shock  the  natural,  moral 
sense  or  instinct  of  children,  and  would  not  be  so  readily  recognized  and  un- 
derstood by  them  to  be  wrong,  or  a  vi6lation  of  duty,  as  the  higher  crimes  of 
murder,  arson,  larceny,  and  the  like."  . 

The  capacity  of  an  infant  between  the  ages  of  seven  and  fourteen  to  com- 
mit a  crime  must,  then,  be  satisfactorily  shown  by  the  state  to  warrant  his 
conviction:  Rex  v.  Owen,  4  Car.  &  P.  236;  Hex  t.  Smith,  1  Cox  C.  C.  260; 
PeopU  y.  Davis,  1  Wheel.  230;  Walker's  Case,  5  City  H.  Bee.  137;  WUlet  v. 
Commonwealth,  13  Bush,  230;  StaU  v.  Adams,  76  Mo.  355:  StaU  v.  Fowler, 
52  Iowa,  103;  Angelo  v.  PeopU,  96  HI.  209;  8.  C,  36  Am.  Bep.  132;  but  see 
€kUe  V.  Arnold,  13  Ired.  L.  184.  This  capacity  is  always  a  question  of  faott 
IM.  Pbo.  Vol.  LXX-«3 
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StaU  ▼•  Leamard^  41  Vt.  586;  and  may  be  determined  from  the  eiroam> 
■tanoee  ol  the  ciae;  independent  eridenoe  of  capacity  is  not  evential:  SlaU 
V.  T'onfy,  16  S.  C.  409. 

Rafe  by  Infant  bctwkxn  Aon  of  Skvxn  and  FouBmLK.^Ic  Ifinglaa^ 
a  distinction  is  obaerved,  however,  between  crimes  generally  lusA  those  do- 
pending  upon  physical  capacity.  A  boy  under  the  age  of  fourteen  cannot,  at 
the  English  law,  commit  the  crime  of  rape,  nor  be  guilty  of  an  assault  with 
intent  to  commit  rape,  the  law  oonelusively  presuming  thst  it  is  impossible 
for  him  to  complete  the  offense:  Bex  v.  Mderahaw,  3  Gar.  k  P.  896;  Rex  v. 
Oroombridge,  7'Id.  682;  Begina  v.  PkUip$^  8  Id.  736;  Regina  v.  Jordan,  9  Id. 
118;  Regina  v,  Brin^low^  Id.  366;  S.  C,  2  Moo.  122.  No  evidence  is,  there- 
fore, admissible  to  show  that  he  could,  in  point  of  fact,  commit  the  crime: 
Regina  v.  PhUqte,  eupra;  and  under  the  age  of  fourteen  he  cannot  be  con- 
victed, even  though  it  be  proved  that  he  has  arrived  at  the  full  age  of 
puberty:  Regina  v.  Jordan,  aupra.  In  such  eases  he  may,  notwithstanding, 
be  convicted  of  a  common  assault:  Rex  v.  Elderehaw,  aupra;  Regina  v. 
BrimUow,  supra. 

In  the  United  States,  no  distinction  is  justly  made  between  the  crime  of 
rape  and  any  other  crime.  *'An  infant  under  the  age  of  fourteen  years  is 
presumed  to  be  incapable  of  committing  the  crime  of  rape^  or  an  attempt  to 
commit  it;  but  that  presumption  may  be  rebutted  by  proof  that  he  has  ar- 
rived at  the  age  of  puberty,  and  is  capable  of  emission  and  consummating 
the  crime:  WUliame  v.  State,' lA  Ohio,  222;  S.  C,  45  Am.  Dec.  536;  Hilta- 
biddle  v.  State,  35  Ohio  St.  62;  S.  C,  35  Am.  Rep.  592;  People  v.  Randolph^ 
2  Park.  Or.  174;  CommontoeaUh  v.  Oreen,  2  Pick.  380;  Wagoner  v.  StaU,  5 
Lea,  352;  S.  C,  40  Am.  Rep.  36;  contra:  State  v.  Sam,  Wiust.  L.  300;  and 
see  State  v^  Handy,  4  Harr.  (Del.)  566.  The  burden  is  on  the  state  to  prove 
capacity,  and  a  statute  providing  that  *' carnal  knowledge  or  sexual  inter- 
course shall  be  deemed  complete  upon  proof  of  penetration  only,"  does  not 
change  the  rule:  HUtabiddU  v.  State,  tupra.  Proof  that  a  male  infsnt,  under 
the  age  of  twelve,  put  his  hand  over  the  month  of  a  girl,  while  his  elder 
brother  attempted  to  commit  a  rape  upon  her,  is  not  sufficient  to  warrant  his 
conviction  as  principal  in  the  second  degree:  Law  v.  CommtmweaWi,  76  Va. 
885;  S.  C,  40  Am.  Bep.  750. 

Infanis  oyer  Aob  of  Foubtbbn. — ^Infants  over  the  age  of  fourteen  are 
equally  liable  with  adults  for  the  oommission  of  crimes,  and  no  presumption 
of  incapacity  exists  in  their  favor.  *'  Where,**  says  Blaokstone,  '<  there  is 
any  notorious  breach  of  the  peace,  a  riot,  battery,  or  the  like  (which  infants 
when  full  grown  are  at  least  as  liable  as  others  to  commit),  for  these  an  infant 
above  the  age  of  fourteen  is  equally  liable  to  suffer  as  a  person  of  the  full  age 
of  twenty-one:**  4  Bla.  Com.  22.  A  boy  of  fourteen  or  fifteen  years  of  age 
may  therefore  be  convicted  of  an  assault  to  commit  rape,  where  the  rule  is 
recognized  that  under  that  age  he  is  incapable  of  committing  the  crime:  State 
V.  Handy,  4  Harr.  (Del.)  566.  An  infant  under  the  age  of  twenty-one  is  lia- 
ble to  bastardy  proceedings:  Chandler  v.  Commonweaith,  4  Mete.  (Ky.)  66, 68. 
He  may  commit  treason,  and  thus  subject  his  estate  to  forfeiture:  Den  er 
dem,  Boyd  v.  Banta,  1  N.  J.  L.  266. 

Confessions  of  Infants.— The  confessions  of  an  infant  between  the  ages  of 
seven  and  fourteen  are  admissible  against  him  if  there  be  no  other  objection 
than  infancy:  Rex  v.  l^orit,  Post.  70;  S.  C,  1  Ben.  k  H.  Lead.  Cas.  68;  Rex 
V.  Wild,  1  Moo.  452;  StaU  v.  Ouild,  10  N.  J.  L.  163;  S.  C,  18  Am.  Dec.  404. 
Thus  in  a  case  where  a  girl  twelve  years  old  was  indicted  for  arson,  the  court 
•aid:  "If  she  has  such  mental  or.parity  as  renders  her  amensble  to  the  law 


Digitized  by  VjOOQIC 


Jan.  1868.]      OROiOfELiN  v.  TniEsa  499 

for  oommiision  of  crime,  she  ham  mfficient  mental  capacity  to  make  a  oonfet* 
rioD  of  her  guilt:"  State  v.  BoHiek,  4  Harr.  (Del.)  563;  hot  there  being  a  doubt 
in  thie  case  whether  her  confession  was  not  made  more  under  the  influence  of 
hope  than  from  a  conscionsness  of  guilt,  it  was  held  that  it  should  be  rejected. 
So  '*  with  respect  to  confessions  in  general,  and  especially  with  respect  to 
the  confsMJoiis  of  infants,  it  is  neoessary  to  be  exoeedingly  guarded:**  Stale 
V.  Aatnn,  4  N.  J.  L.  231;  S.  C,  7  Am.  Dec  592,  596.  It  was  therefore  held 
that  upon  his  mere  naked  confession,  an  infant  under  the  age  of  twehe  can- 
not be  ccMiTiotod  of  a  capital  offense. 

Pabbnt's  ComiAND  TO  Chili>  will  mot  Jusnrr  CuMiirAL  Act  done  in  pur- 
suance of  it:  1  Bishop  Orim.  L.,  sec  367;  PtopU  v.  Richmond^  29  CaL  414. 
Bat  if  unauthorised  sales  of  intoxicating  liquor  are  proved  to  have  been  made 
by  a  child  under  the  age  of  fourteen  years,  in  the  presence  of  and  in  obedi- 
ence to  the  express  command  of  her  mother,  this  fact  of  itself  has  some  tend- 
ency to  show  that  the  child  did  not  understand  that  the  act  which  she  was 
told  by  the  parent  to  commit  was  wrong,  and  requires  full  and  explicit  in- 
structions on  the  subject  of  legal  competency  to  commit  crime:  Common 
wealth  V.  Mead,  10  Allen,  398. 

PuNiSHMBirT. — It  will  be  observed  from  the  foregoing  that  age  makes  no 
differenoe  in  the  degree  of  punishment  which  may  be  inflicted  upon  an  infant 
for  a  crime  which  he  commits.  In  addition  to  the  instances  given  above,  it 
may  be  said  that  in  Regina  v.  Vamplew^  3  F.  &  F.  520,  a  child  under  the 
age  of  fourteen  was  convicted  of  manslaughter,  and  sentenced  to  twelve  years 
of  penal  servitude.  In  Stt^fe^e  Caae,  5  City  H.  Bee  177,  infants  were  indicted 
for  larceny,  and  convicted  and  sentenced  to  the  state  prison  for  three  years. 
WhUein^tatev.  OuOd,  lON.J.L.  163,  &  0.,  18  Am.  Dec  404,  a  boy  twelve 
years  of  age  was  oonvioted  and  executed  for  the  crime  of  murder. 

IxwAwfB  LiABiLiTT  lOB  ToBTS:  See  this  question  diionised  in  the  note  to 
Humpkrqf  t.  DougUmt  33  Am.  Dec  179. 


Cbommelin  V.  Thibss. 

TiABLT  Tmmamt  Holding  oysb  aitbr  Expibatiok  of  Tmi  is  Pnn- 
BjntKD  TO  Hold  undsb  Bbniwal  or  Lbasb  if  there  be  no  evidence  to 
the  oontrary,  and  is  presumed  to  hold  for  the  time  and  on  the  terms  of 
the  original  lease 

PBMUMrnoN  or  Buiiwal  or  Lkabb  bt  Tbkakt  Mbbblt  Holding  oveb 
18  RnuTTBD  by  proof  of  a  new  contract  materially  different  from  the 
original  lease,  and  this,  notwithstanding  the  new  contract,  is  void  by  the 
statute  of  frauds,  beoanse  verbal,  and  not  to  be  performed  within  a  year 
from  the  making  thereof. 

Pabol  AoBBUfBWT  POB  Lbarb  18  VoiD  if  f or  one  year  and  the  term  is  to 
oommenoe  at  some  future  day. 

Tiablt  Tekabt  Holding  ovbb  atteb  Expibation  or  Tbbk  is  Tenani 
AT  Will,  when  there  is  a  void  parol  agreement  for  a  lease  diflering  mate- 
rially from  the  terms  of  the  original  lease,  and  such  tenancy  may  be 
terminated  at  any  time  by  the  tenant  quitting  the  premJesa,  or  by  the 
landlord's  demand  for  i 
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TnriHT  AT  Wnx  is  Liable  roB  Hiztt  oxtlt  dubiro  Acftual  Oocupatiok, 
in  AH  ftotion  for  use  and  occnpatioin  after  the  tenant  hat  quit  the  premifos; 
hot  if  during  the  occupation  the  landlord  brings  a  real  action,  he  may 
recover  damages  for  use  and  occupation  to  the  time  of  the  verdict. 

TiKANT  mat  Sublet  Leased  Premises  when  the  lease  contains  no  stipula- 
tion against  subletting,  and  the  property  may  be  used  for  any  purpose 
not  inconslBtent  with  the  terms  of  the  lease. 

Tknant  is  Exonerated  from  Liability  to  Pat  Rent  bt  Akt  IirTEBTER- 
ENOE  BT  Landlord  which  deprives  the  tenant  of  the  right  of  enjoyment 
of  the  premises  to  the  full  extent  guaranteed  by  the  lease,  and  for  such 
interference  the  tenant  may  abandon  the  premises. 

BnrusAL  07  Charge  is  not  Erroneous  when  it  is  abstract  and  is  not  in 
every  particular  authorized  by  the  law  and  justified  by  the  evidence  in 
the  particular  case. 

AonoN  to  recover  five  hundred  dollars  for  the  use  and  occu- 
pation of  a  store-house  in  the  city  of  Montgomery,  from  October 
1, 1864,  to  April  1, 1866.  The  defendants  leased  a  store  of  the 
plaintiff  bj  a  written  lease  from  October  1, 1853,  for  one  year, 
for  one  thousand  dollars,  payable  quarterly,  and  occupied  the 
same  as  a  drug  store.  Just  before  the  expiration  of  the  year 
the  parties  to  the  lease  made  a  parol  agreement  for  a  lease  of 
the  same  premises  for  another  year,  to  commence  on  October  1, 
1864,  for  one  thousand  dollars.  There  was  no  restriction  of  the 
defendants  in  the  use  of  the  store,  and  in  the  summer  of  1854 
they  agreed  to  sublet  the  same  to  one  Joseph  for  a  grocery  store 
for  one  year,  commencing  October  1, 1854,  at  the  time  when  the 
parol  lease  was  to  take  effect.  When  the  plaintiff  was  informed 
of  this  arrangement,  he  strenuously  objected  to  the  use  of  the 
store  for  a  grocery,  and  forbade  Joseph  to  occupy  it  as  such, 
whereupon  the  defendants  told  the  plaintiff  to  take  his  store  and 
rent  it  himself,  and  the  plaintiff  replied  that  the  law  would  set- 
tle the  matter  between  them.  Some  time  in  the  beginning  of 
November,  1854,  after  the  expiration  of  their  written  lease,  the 
defendants  moved  out  of  the  plaintiff's  store,,  and  it  remained 
vacant  thereafter  until  October  1, 1855,  the  defendants  retaining 
the  keys  until  in  September,  1855,  when  they  sent  them  by  a 
third  person  to  the  plaintiff,  and  by  whom  they  were  delivered 
in  October  following.  In  January,  1855,  the  defendants  claimed 
to  have  control  of  the  store,  and  tried  to  rent  it  to  one  Nettles, 
but  did  not  succeed.  The  plaintiff  never  demanded  the  keys, 
nor  sought  to  regain  possession  of  the  leased  property  until 
after  October  1,  1855.  The  fourth  charge  given  by  the  court 
and  excepted  to  by  the  plaintiff  was  to  the  effect  that  the  plain- 
tiff's forbidding  the  defendants  from  subletting  the  premises, 
and  the  subtenant  from  using  them  as  a  grocery  store,  author* 
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lied  the  defendants  to  terminate  the  lease,  and  their  offer  to  give 
back  the  store*  although  refused  by  the  plaintiff,  did  in  law  ter- 
minate the  lease,  and  the  plaintiff  could  only  recover  the  rent 
for  the  time  that  the  defendants  actually  used  and  occupied  the 
store.  The  second  instruction  asked  by  the  plaintiff  and  refused 
by  the  court  was  to  the  effect  that  if  the  jury  found  that  the 
defendants  agreed  to  sublet  the  store  to  Joseph  for  one  year 
from  October  1, 1854,  and  the  plaintijff  forbid  them  from  sub- 
letting, and  Joseph  from  occupying  it,  and  that  thereupon 
the  defendants  offered  the  plaintiff  back  his  store,  which  he 
refused  to  take,  this  would  not  in  law  be  a  surrender  of  the 
lease.  The  third  charge  requested  by  the  plaintiff,  and  also  re- 
fused, was  to  the  effect  that  the  offer  to  surrender  by  the  defend- 
ants' vendor  as  above  detailed  would  not  exonerate  them  from 
the  payment  of  rent  from  the  time  of  such  offer.  The  fourth 
charge  requested  by  the  plaintiff,  and  likewise  refused,  was  to 
the  effect  that  the  plaintiff's  interference  with  the  renting  U> 
Joseph  would  not  deprive  him  of  the  right  to  recover  rent  trouk 
the  time  of  such  interference.  The  fifth  charge  requested  bj 
plaintiff,  and  also  refused,  was  to  the  effect  that  if  the  defend* 
ants  retained  possession  of  the  store  after  the  plaintiff's  inter- 
ference with  the  renting  of  it  to  Joseph,  and  until  the  latter 
part  of  October,  1854,  and  retained  the  keys  until  September, 
1855,  and  offered  to  rent  it  in  January,  1855,  then  they  would 
not  be  entitled  to  set  up  the  plaintiff's  interference  against  the 
payment  of  rent.  In  consequence  of  the  rulings  of  the  court, 
the  plaintiff  was  compelled  to  take  a  nonsuit,  and  he  now  moves 
to  set  Uus  aside. 

Ooldthwaile  and  Semple,  for  the  appellant. 
Watts^  Judge,  and  Jackson,  contra. 

By  Court,  Bice,  C.  J.  The  most  important  question  for  con- 
sideration is.  On  what  terms  shall  the  defendants  be  considered 
as  holding  after  the  expiration  of  the  first  lease  ? 

If  there  was  no  evidence  explanatory  of  the  holding  over  after 
the  expiration  of  that  lease,  the  case  would  be  a  plain  one  for 
the  plaintiff.  For  it  is  a  settled  rule  that  where  a  party  having 
held  under  a  lease  for  a  year,  at  a  certain  rent,  continues  to  oc- 
cupy after  the  expiration  of  his  term,  it  is  presumed,  if  there  be 
no  evidence  to  the  contraiy,  that  he  holds  for  the  time,  and  on 
the  terms  of  the  original  lease.  But  here  we  have  evidence  to 
the  contrary;  and  in  a  case  like  the  present,  **  the  terms  oa 
which  he  continues  to  occupy  are  matter  of  evidence  ratbtf 
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than  of  law:*'  Mayor  dc.  of  Thetfordy.  Tyler^%  kA.  k  EL,  N.  8., 
95;  Chit.  Coni,  ed.  of  1851, 287,  and  authorities  cited  in  note  m; 
Diller  ▼.  Eoberts,  18  Serg.  &  R.  60  [15  Am.  Dec.  578). 

Here  it  appears  that»  not  long  before  the  expiration  of  the 
original  lease,  the  parties  made  a  new  contract  for  a  second  year, 
to  commence  from  the  first  day  of  October,  1854.  The  new  con- 
tract was  materially  different  from  the  original  lease,  in  this,  that 
the  new  contract  does  not,  like  the  original  lease,  provide  for 
quarterly  payments.  The  law  is,  that  rent  from  a  yearly  tenant  is 
payable  yearly,  unless  otherwise  agreed:  Chit.  Cont.  284,  note  i. 
The  new  contract,  thus  made  and  thus  differing  from  the  origi- 
nal lease,  destroys  the  implication  of  the  renewal  of  the  original 
lease  from  an  unexplained  holding  over.  That  new  contract  is 
void  as  a  lease  by  the  statute  of  frauds  because  it  was  verbal, 
and  was  not  to  be  performed  within  a  year  from  the  making 
thereof:  Code,  see.  1551;  Chit.  Cont.  67;  yet  it  was  good  evl- 
denoe  to  explain  the  holding  over,  and  to  show  that  it  was  not 
upon  the  terms  of  the  original  lease:  Chit.  Cont.  283,. note  q. 
It  shows  that,  but  is  not  operative  to  create  any  title  of  tenancy. 
The  other  circumstances  set  forth  in  the  bill  of  exceptions  which 
occurred  between  the  making  of  the  new  contract  and  the  day 
in  October  on  which  the  defendants  completed  the  removal  of 
their  drugs,  etc. ,  from  the  store  very  plainly  show  that  the  hold- 
ing over  was  really  not  upon  the  terms  of  the  original  lease.  In 
fact,  it  is  clear  from  all  the  evidence  (if  it  is  believed)  that  after 
the  expiration  of  the  original  lease  the  defendants  did  not  hold 
under  any  valid  express  agreement,  nor  upon  the  terms  of  tiie 
original  lease;  that  they  were  in  by  no  titie  of  tenancy  whatever, 
but  held  at  the  will  of  the  plaintiff,  in  the  strictest  sense  of  the 
word;  and  that  he  on  any  day  after  the  termination  of  the  origi- 
nal lease,  whilst  they  continued  in  possession,  might,  by  a  de- 
mand of  possession,  have  determined  the  vnll,  and  thereupon 
have  instituted  against  them  what  the  code  calls  **  a  real  action," 
in  which  he  could  have  recovered,  not  only  the  store  itself,  but 
damages  **  for  the  possession  or  use  and  occupation"  *'  to  the 
time  of  the'verdict:"  Code,  sec.  2207;  Doeexdem.  EolUngsworih 
V.  StenneU,  2  Esp.  717;  OoodMey.  Herbert,  4  T.  R.  680;  Doe  ex 
dem.  Bastau)  v.  Cox,  11  Ad.  &E1.,  N.  S.,  122. 

It  may  be  true  that  if  at  any  time  after  the  holding  over  com- 
menced, and  before  it  terminated,  the  plaintiff  had  received 
from  the  defendants  rent,  as  rent,  for  any  portion  of  that  time, 
or  had  done  any  other  act,  which,  in  law,  would  have  amounted 
on  his  part  to  such  a  recognition  of  the  defendants  as  his  ten* 
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ftiits,  as  to  have  precluded  him  from  reoovering  against  tiiem 
in  SQoh  a  *'  real  action  "  as  we  have  above  mentioned,  then  he 
might  in  such  an  action  as  the  present  treat  them  as  tenants 
Zrom  year  to  year.  But  nothing  of  that  kind  appears  to  have 
been  done;  and  we  need  not  therefore  now  decide  what  its  effect 
would  have  been  if  it  had  been  done:  See  Ohit.  Cont.  287,  and 
i»ther  authorities  cited  9upra.  In  the  absence  of  anything  of 
that  kind,  the  defendants  could  not,  by  their  mere  act,  such  as 
retaining  the  keys  and  offering  to  rent  the  store  to  Nettles,  vest 
In  themselves  a  term  as  yearly  tenants,  nor  incur  the  liabilities 
of  such  tenants  for  rent. 

Upon  the  evidence,  if  it  be  true,  the  defendants  held,  after 
the  expiration  of  the  original  lease,  as  tenants  at  will,  and  had 
the  right  to  determine  their  holding  by  quitting  the  premises: 
Addison  on  Cont,  ed.  of  1867,  342,  343. 

If  it  were  conceded  that  the  defendants,  after  the  expiration 
of  the  original  lease,  held  as  yearly  tenants,  the  concession 
would  be  fatal  to  the  present  action,  because,  upon  that  con- 
cession the  suit  was  commenced,  and  the  complaint  filed  before 
the  expiration  of  the  year,  and  before  any  rent  could  have  been 
considered  as  due  for  that  year. 

As  the  case  for  the  plaintiff  is  now  presented  by  the  evidence, 
it  rests  only  upon  "  a  principle  resulting  from  the  nature  of  an 
action  for  use  and  occupation  (and  sanctioned  by  section  2206 
of  the  code),  namely,  that  he  who  holds  my  premises,  without 
an  express  bargain,  agrees  to  pay  what  a  jury  may  find  the  oc- 
cupation to  be  worth:"  Mayor  etc.  of  Thetford  v.  Tyler ^  8  Ad. 
&  El.,  N.  S.,  96;  Addison  on  Cont.  871;  Abeel  v.  Radcliff,  16 
Johns.  607.  "An  actual  personal  occupation  is  not  necessary 
to  sustain  the  action,  when  the  lessee  (that  is,  a  tenant  for  a 
term  under  an  agreement)  has  entered  and  taken  possession,  and 
the  term  has  become  vested  in  him,  as  he  '  holds'  within  thr 
words  of  the  statute  (Code,  sec.  2206),  although  he  does  noi 
occupy."  For  as  against  such  a  tenant,  who  has  once  entered, 
and  become  vested  with  the  term,  a  recoveiy  of  the  rent  for  the 
entire  term  may  be  had,  without  any  other  proof  of  use  and  occu- 
pation than  such  entry  by  him,  although  it  may  appear  that  he 
afterwards  quitted  the  premises  long  before  his  term  expired: 
Addison  on  Cont.  871,  and  note  t,  referring  to  Baker  v.  EoUp* 
uiffeUt  4  Taunt.  46,  and  other  cases.  But  as  against  a  mere 
tenant  at  will,  who  has  no  term  vested  in  him,  who  has  made  no 
express  agreement,  who  had  the  right  to  determine  his  holding 
by  quitting  the  premises,  and  who  has  exercised  that  right,  the 
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owner  of  the  premifles  cannot  reooyer  more  than  the  actual 
occupation  was  worth,  in  an  action  for  use  and  occupation;  al- 
though if  he  had  elected  during  the  occupation  to  have  brought 
a  "  real  action/'  he  might  in  it  have  recovered  damages  for  the 
use  and  occupation  to  the  time  of  the  verdict. 

But  if  it  were  conceded  that  the  holding  over  of  the  defend- 
ants was  as  tenants  from  year  to  year,  and  that  the  yearly  term 
had  become  vested  in  them,  still  it  is  clear  that  the  said  term 
could  lawfully  be  created,  and  was  created  without  writing.  It 
might  therefore  be  terminated  without  writing:  Addison  on 
Cont  886.  There  was  no  stipulation  or  agreement  that 
the  store  should  not  be  used  as  a  grocery  store,  nor  that  it 
should  not  be  sublet.  The  tenants  had  therefore  the  right  to 
sublet  it  as  a  groceiy  store,  and  to  the  quiet  enjoyment  of  the 
store,  either  by  personal  occupation  or  by  the  exercise  of  that 
right;  and  any  interference  by  the  landlord,  which  deprived 
them  of  the  right  of  enjoyment  of  the  store  to  the  full  extent 
secured  to  them  under  the  lease,  would  authorize  the  tenants  to 
abandon  the  premises,  and  thereby  exonerate  themselves  from 
the  liability  to  pay  rent  imposed  upon  them  by  the  contract. 
But  if  they  failed  to  abandon  within  a  reasonable  time,  or  did 
any  act  inconsistent  with  the  right  to  abandon,  they  would 
thereby  waive  that  right:  DyeU  v.  Pendleton,  8  Cow.  727;  Lauj- 
rence  v.  French,  26  Wend.  443;  Jackson  v.  Eddy,  12  Mo.  209; 
Bum  V.  Phelps,  1  Stark.  94;  Ludwell  v.  Newman,  6  T.  E.  458; 
Edwards  v.  Mieringlon,  By.'  &  M.  268. 

Under  the  views  above  presented,  it  is  certain  that  the  fourth 
charge  of  the  court  could  not  have  injured  the  plaintiff  in  this 
action.  Construing  that  charge  in  connection  with  the  evidence, 
we  understand  "  the  lease"  which  it  mentions  to  be  the  verbal 
lease  which  we  have  above  declared  void.  As  that  lease  was 
void  by  the  statute  of  frauds,  and  the  defendants  had  the  right 
to  treat  it  as  a  void  lease,  the  plaintiff  could  not  have  been  in- 
jured, but  might  have  been  benefited,  by  the  instruction  which 
made  the  right  of  the  defendants  to  terminate  it  dependent  on 
the  interference  of  the  plaintiff,  and  their  offer  to  give  back 
the  store.  That  lease  did  not  vest  any  term  in  the  defendants. 
And  as  we  understand  that  charge  to  relate  only  to  it,  we  can- 
not say  that  there  was  any  error  in  that  part  of  it  which  limited 
the  recoveiy  of  **  the  rent"  to  ''the  time  that  defendants  were 
actually  in  possession  of  said  store."  If  retaining  the  keys  and 
offering  to  rent  to  Nettles  amount  to  a  continuation  of  the  hold- 
ing of  the  store  by  the  defendants  (as  to  which  we  do  not  decide), 
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they  amount  to  a  oontiniiation  of  the  actual  posfleaaion  of  the 
store,  and  would  therefore  have  been  embaoed  in  the  charge  as 
giTen. 

The  first  charge  asked  was  giyen.  The  second  was  abstract; 
and  therefore  there  was  no  error  in  refusing  it,  eyen  if  other- 
wise unobjectionable.  The  third,  fourth,  and  fifth  assume  that 
the  plaintiff  had  made  out  at  least  a  prima  facie  case,  and  must 
recover  unless  defeated  by  the  matters  stated  in  them  respectively. 
That  assumption  alone  authorized  their  refusal,  even  if  in  all 
other  respects  they  were  faultless.  There  never  is  error  in  re- 
fusing a  charge  which  is  not  in  every  particular  authorized  by 
the  law  and  justified  by  the  evidence  in  the  particular  case: 
Carmichael  v.  Brooks,  9  Port.  380. 

We  find  no  reversible  error  in  this  case,  and  must  afBrm  the 
judgment.  ___^ 

Tmsajst  Holdiho  over  Imfludlt  Holds  uitdsb  Covznahtb  or  Obioxnal 
Lbasb:  Vrooman  ▼.  MeEaig,  50  Am.  Deo.  86,  and  is  a  tenant  by  snfferanoe; 
Whaleif  ▼.  Whaleift  40  Id.  504;  or  at  Will:  aee  note  to  Overdeer  ▼.  LewU,  37 
Id.  441,  and  casee  in  this  leries  then  oited. 

Parol  Lbasb  fob  Tbab  to  Commbnob  nr  Futitbo  is  Qood,  under  New 
York  statate  of  fraoda:  Tomng  ▼.  Dake,  55  Am.  Dec.  856,  and  oaaea  dted  in 
thenote. 

Bbkbdt  or  OwirxB,  whbbb  Lbbsbb  Oooupibb  ukdbb  Void  Aobbbkbut, 
with  hie  oonaent,  ia  an  aotbn  for  use  and  ooonpation:  Andenon  t.  Critcher^ 
87  Am.  Dec  72;  Abed  t.  Radd\ff,  7  Id.  877;  and  to  anatain  the  action,  aotoal 
oocnpanoy  ia  not  indiapenaably  neceaaary:  lAiUU  ▼.  Martin,  20  Id.  688.  See 
the  note  to  I^erald  v.  Bedfe,  46  Id.  280,  for  a  general  discnasion  of  the  ac- 
tion for  nae  and  ooonpation. 

Bbtubal  of  Chabob  in  Abstbaot  is  not  Bbrob:  Cowlu  ▼.  Bacon,  56 
Am.  Dec  371;  Benham  v.  Bowe,  Id.  342;  Cole  v.  Sprawl,  Id.  606;  Pemumg- 
Um'9  Ba^n  v.  TeU,  52  Id.  262;  Zacharjf  v.  Pace,  47  Id.  744;  McDanid  v. 
Steele,  Id.  03,  and  the  note  thereto  collecting  prior  cases  in  this  series;  and 
the  court  need  not  charge  upon  a  point  not  arising  upon  the  evidence:  Harve^f 
Thomas,  36  Id.  141,  and  prior  cases  in  this  series  cited  in  the  note;  MarsheUl 
▼.  Homey,  50  Id.  92;  Johnion*B  Ex'x  ▼.  Jennings*  Adm*r,  60  Id.  823;  Duggine 
r.  WaUon,  Id.  560. 
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181  AnWAlfA,  469.] 

MmnoiFAL  Cobpobation  is  not  Liable  in  Damaobs  fob  Injubt  Rmaut' 
nro  FBOX  Nbougbnt  Official  Conduct  of  one  of  its  officers  in  whoss 
selection  there  was  no  negligence,  and  whose  employment  was  the  law- 
fol  and  necessary  means  of  executing  a  govenunenlil  power  Tested  in  it 
for  the  public  benefit,  and  whose  aoti  m  not  doaa  mder  the  soperrisioii 
oi  the  oorporatlon. 
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Municipal  Cobpobatiok  is  not  Lubub  to  OwmcB  ov  Slavs  Keqli- 
OBNTLT  TTTT.T.gn  bt  Psacb-offiobb  in  attemptiiig  to  arrest  him  for  vio- 
lating an  ordinance  forbidding  alaTes  to  be  abroad  at  night  without  law- 
ful permission;  such  an  ordinance  is  within  the  political  powers  of  the 
municipality,  and  the  employment  of  the  officer  Uie  necessary  means  for 
execution  of  the  power,  and  from  its  nature  not  susceptible  of  super* 
vision  by  the  municipality. 

MiKisTKRiAL  Offiobbs  ABB  Fbbb  fbom  Cohtbol  ov  Cobfobatiok  in  exe- 
cuting ordinances  which  are  of  a  public  nature  and  for  public  purposes. 

Case  for  two  slaves  negligently  killed  by  the  city  goard  of 
Mobile.  The  complaint  alleged  in  snbstiuice  that  the  slaves 
were  abroad  at  night  and  absent  from  the  plaintiff's  premises, 
in  violation  of  an  ordinance  of  the  diy  of  Mobile,  and  were  lia- 
ble to  be  seised  and  arrested  by  the  defendants'  officers,  and  that 
while  arresting  them  the  city  guards  carelessly  and  negligently 
injured  them  so  that  from  the  injuries  so  received  they  died.  A 
demurrer  to  the  complaint  having  been  sustained^  the  plaintiff 
appealed. 

E.  8.  Dargan,  pro  se. 

Daniel  Chandler,  oonlra. 

By  Court,  Walkbb,  J.  The  corporation  of  the  diy  of  Mobile 
had  authority  to  pass  ordinances  providing  for  the  arrest  and 
punishment  of  slaves  abroad  in  the  cily  after  nine  o'clock  at 
night  without  written  permission;  or  assembling  in  numbers  of 
four  or  more,  off  the  owner's  premises,  without  the  permission 
of  the  mayor  or  one  of  the  aldermen :  See  the  charter  of  the  diy, 
in  Pamphlet  Acts  of  1843-4,  p.  180,  sec.  15.  This  power  was 
purely  political  in  its  character,  and  ezcludvely  for  ttie  benefit 
of  the  public.  As  to  that  power,  the  corporation  was  a  govern- 
ment imperium  in  imperio.  The  employment  of  the  officer,  for 
whose  negligence  in  the  discharge  of  his  duty  the  corporation  is 
sued,  was  the  necessary,  proper,  and  authorized  means  for  the 
execution  of  that  power;  and  the  action  of  the  officer,  from  its 
nature,  was  not  susceptible  of  supervision  by  the  corporation: 
See  sec.  87  of  charter.  In  the  legislative  adoption  of  the  ordi- 
nances  described  in  the  pleading,  and  in  the  appointment  of  the 
officer,  the  corporation  exercised  a  lawful  authority.  It  is  not 
alleged  that  the  corporation  was  guilty  of  any  negligence  or 
misconduct  in  the  selection  of  the  officer. 

The  question  here  is  not  as  to  the  liability  of  a  corporation  for 
the  omission  to  discharge  its  duty;  nor  for  the  performance  of 
an  unlawful  act  by  it  or  its  authority;  nor  for  the  exercise  of  a 
power  not  ddegated;  nor  for  the  negligence  of  its  agents  or 
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o£Scers  in  the  performanco  of  an  act  for  the  private  benefit  of 
the  corporation,  or  done  under  the  immediate  supervision  of 
the  corporation.  The  question  of  this  case  is,  whether  a  mu- 
nicipal or  public  corporation  is  liable  in  damages  for  an  injuiy 
resulting  from  the  careless  or  negligent  official  conduct  of  one 
of  its  officers,  in  whose  selection  there  was  no  negligence,  and 
whose  employment  was  the  lawful  and  necessary  means  of  ex- 
ecuting a  governmental  power  vested  in  it  for  the  public  bene- 
fit, and  whose  acts  are  not  done  under  the  supervision  of  the 
corporation.    This  question  we  decide  in  the  negative. 

Because  the  corporation  is,  as  to  the  passage  of  the  ordinances 
and  the  appointment  of  the  officer  described  in  the  pleadings,  a 
government,  exercising  political  power,  it  is  irresponsible  for  the 
official  misconduct  alleged,  upon  the  same  principle  which  gene- 
rally protects  governments  and  public  officers  from  liability  for 
the  misfeasances  and  malfeasanbes  of  persons  necessarily  em- 
ployed under  them  in  the  public  service:  Story  on  Agenqr,  sacs. 
819, 819  a,  819  b,  820, 821;  Paley  on  Agency,  Dunlap's  ed.,  876. 
Municipal  corporations  quocul  hoc  stand  upon  the  same  founda- 
tion with  public  officers,  counties,  townships,  and  other  quasi 
corporations  charged  with  some  public  duty,  or  invested  with 
some  portion  of  the  authority  of  the  government,  wh^^re  the 
employment  of  officers  is  necessary  and  lawful. 

The  otdy  one  of  the  authorities  cited  by  the  appeUant  which 
possibly  sustains  his  position  is  Johnson  v.  MunicipalUy  No.  1, 
6  La.  Ann.  100.  In  the  case  of  Thayer  v.  Boston,  19  Pick.  611 
[31  Am.'Deo.  167],  the  corporation  was  held  to  be  liable  for  an 
injury  produced  by  the  unlawful  act  done  under  its  authority, 
of  obstructing  the  public  highway.  It  was  decided  in  Bochesier 
White  Lead  Co.  v.  CUy  of  Bochesier,  8  N.  T.  468  [68  Am.  Dec. 
816],  that  a  city  corporation  was  responsible  for  injury  resulting 
from  the  unskillful  and  careless  manner  in  which  a  sewer  was 
constructed.  That  case  draws  the  distinction  between  judicial 
and  ministerial  duties;  recognizes  the  adoption  of  the  ordinance 
for  the  construction  of  the  sewer  as  a  judicial,  and  its  actual 
construction  as  a  ministerial,  duty;  and  holds  the  corporation 
responsible  for  the  discharge  of  the  latter.  The  duty  of  con- 
structing the  sewer  was  discharged  by  the  corporation  itself, 
through  its  employees;  the  work  was  under  the  supervision  and 
control  of  the  corporation;  and  the  law  devolved  upon  it  an 
obligation  to  complete  the  Work  with  reasonable  skill  and  care. 
In  those  particular  that  case  differs  from  this.  The  ministerial 
duty  of  executing  the  ordinances  described  in  the  declaration 
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was  one  which,  from  its  yeiy  nature,  had  to  be  diseharged  bj 
officers  performing  each  partiouLir  act  free  from  the  control  and 
Bupenrision  of.  the  corporation.  The  arrest  of  slares  violating 
those  ordinances  is  an  act  of  nature  kindred  to  the  arrest  of  crim- 
inals by  the  sheriff  or  marshal.  The  postmaster-general  is  not 
responsible  for  the  official  miscondact  of  his  deputies,  because 
their  duties  are  of  a  public  nature  and  for  public  purposes,  and 
a  supervision  of  their  acts  is  impracticable:  Stoiy  on  Agency, 
sec.  818.  Municipal  corporations  must  have  the  benefit  of  the 
same  principle,  for  it  is  as  applicable  to  them  as  to  any  officer 
of  the  government. 

In  the  case  of  Lhyd  v.  Mayor  etc.  of  New  York,  5  N.  Y.  869 
[55  Am.  Dec.  847],  the  liability  of  the  corporation  for  an  injury 
resulting  from  the  negligence  of  persons  employed  in  the  repair 
of  a  sewer  was  placed  upon  the  ground  that  the  duly  of  repair- 
ing sewers  was  private,  and  th'e  corporation  was  responsible  for 
the  negligence  of  its  agents  in  the  discharge  of  its  private,  but 
not  of  its  public,  duties.  We  are  not  sure  that  the  duty  of  the 
corporation  in  that  case  "was  appropriately  daifi^d  as  private,  or 
that  the  decision  itself  was  correct  in  departing  from  the  prin- 
ciple of  Bochetier  Whiie  Lead  Co.  v.  City  of  Bochetter^  giipra. 
But  if  the  doctrine  of  that  caBe  were  applied  to  this,  it  would 
be  fatal  to  the  action;  for  the  duty  of  arresting  slaves  under  the 
ordinances  of  the  corporation  was  clearly  and  exclusively  public, 
and  for  the  benefit  of  the  public. 

The  supreme  court  of  New  York  did  not  go  so  far  in  the  case 
of  Bailey  v.  Mayor  etc.  of  New  York,  8  Hill  (N.  Y.),  581  [88  Am. 
Dec.  669],  as  it  did  in  the  subsequent  cases  which  we  have 
noticed  above.  In  that  case  the  liability  of  the  corporation  for 
the  misconduct  of  its  agents  and  officers  is  limited  to  that  class 
of  cases  where  they  are  employed  about  its  private  interests;  as, 
for  instance,  in  the  improvement  of  its  private  properly.  The 
principle  there  laid  down  would  exempt  from  responsibility  for 
injuries  resulting  from  the  negligence  of  the  employees  of  the 
corporation  in  works  upon  the  public  streets  and  sewers.  The 
same  case  was  before  the  court  of  errors:  Mayor  etc.  of  New  York 
V.  Bailey,  2  Denio,  438;  and  there  Chancellor  Walworth  held 
that  the  city  of  New  York  was  liable  for  an  injury  done  by  the 
washing  away  of  the  dam  across  the  Oroton  river,  upon  the 
ground  that  the  land  upon  which  the  dam  was  situated  be- 
longed to  the  corporation,  and  it  was  the  duty  of  the  proprietor 
of  tiie  land  to  see  that  it  was  so  used  as  not  to  become  noxious 
to  the  oooupieni  of  property  below. 
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In  Pack  T.  Mayor  etc.  of  New  York,  8  N.  T.  222,  it  was  decided 
ihat  a  dtj  corporation  was  not  liable  for  injuries  occasioned  by 
the  workmen  of  a  contractor  with  the  corporation  for  grading 
ihe  street.  In  Delmonico  v.  Mayor  etc.  of  New  York,  1  Sandf. 
222,  it  was  decided,  without  a  discussion  of  the  principle  in- 
volTcd,  that  the  city  was  responsible  ''for  the  negligence,  un- 
sldllfulness,  or  malfeasance  of  its  agents  and  contractors  engaged 
in  the  construction  of  its  public  works:  **  See  also  Mayor  etc.  of 
New  York  v.  Furge,  8  Hill  (N.  Y.),  612.  That  case  is  distin- 
guishable from  this  in  the  same  putioulars  with  the  case  of  the 
Bochester  White  Lead  Co.  t.  City  of  Rochester,  3  N.  Y.  468  [58 
Am.  Dec.  816]. 

In  North  Oarolina  municipal  corporations  are  held  to  be  lia- 
ble for  damages  accruing  from  the  unskillful  and  incautious 
manner  in  which  a  public  street  was  graded:  Mearea  y.  Commig^ 
nonenr  of  Wilmington,  9  Ired.  L.  78  [49  Am.  Dec.  412].  In  a 
▼eiy  able  opinion,  it  is  argued  that  the  improvement  of  the 
streets  by  grading  is  really  for  the  private  benefit  of  the  corpora- 
tors, although  the  public  derive  an  incidental  benefit.  There  is 
nottiing,  however,  in  that  opinion  which  sanctions  the  proposi- 
tion that  the  arrest  of  slaves  abroad  at  unreasonable  hours,  or 
congregating-  in  dangerous  numbers,  is  an  act  for  the  private 
benefit  of  the  corporation.  It  contains  nothing  in  conflict  with 
the  idea  that  the  authority  to  do  such  an  act  is,  like  the  admin- 
istration of  the  criminal  law,  in  promotion  of  the  public  safety 
and  morals,  and  therefore  public  in  its  nature,  although  the 
particular  community  may  be  specially  benefited. 

The  case  of  McCombs  v.  Ibton  Council  of  Akron,  15  Ohio,  474, 
does  not  touch  the  principle  of  this  case,  it  goes  to  the  extent 
of  making  a  corporation  responsible  for  an  injury  by  the  lawful 
and  authorized  grading  of  the  street  to  an  adjoining  proprietor, 
but  does  not  touch  the  question  of  liability  for  the  negligence 
of  an  ofiicer  necessarily  employed  beyond  the  supervision  of  the 
corporation  in  the  arrest  of  violators  of  its  ordinances.  The 
decision  in  City  of  St.  Louis  v.  Oumo,  12  Mo.  414,  does  not 
touch  the  question  here,  but  is  in  conflict  with  the  decision  of 
the  Ohio  court. 

The  case  of  Johnson  v.  Municipality  No.  1,  5  La.  Ann.  100,  is 
the  case  which  we  conceded  in  the  outset  of  this  review  of  au- 
thorities might  sustain  the  position  of  the  appellant.  In  that 
case  the  municipality  was  subjected  to  the  payment  of  damages 
caused  by  the  neglect  of  the  keeper  of  the  police  jail  to  advertise 
the  imprisonment  of  a  runaway  slave.    It  is  possible  that  that 
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ease  may  be  distiDgnished  in  the  snsceptibiliiy  of  the  jailer's 
conduct  of  superrision.  But  it  is  unnecessary  that  we  should 
pause  to  make  such  a  distinction.  The  same  court  in  the  sub- 
sequent case  of  Stewart  y.  CUy  of  New  Orleans,  9  Id.  461  [61 
Am.  Dec.  218],  held  that  the  corporation  was  not  liable  for  the 
ii^ligence  of  the  watch  in  the  arrest  of  a  slaye,  whereby  the 
slave  was  killed.  That  case  was  strikingly  similar  to  this,  and 
involved  the  same  principle.  It  asserts  the  doctrine  that  mu- 
nicipal corporations  enjoy  the  exemption  of  government  from 
responsibility  for  its  own  acts,  and  the  acts  of  its  officers  de- 
riving their  authority  from  the  sovereign  power,  whenever  it 
exercises  powers  which  it  possesses  for  public  purposes,  and 
which  it  holds  as  a  part  of  the  government  of  the  country. 

The  following  language  is  used  by  Mr.  Justice  Cowen  in  the 
case  of  Martin  v.  Mayor  of  Brooklyn,  1  Hill  (N.  T.),  545:  "It 
[a  municipal  corporation]  is  a  political  body,  bound,  I  admit, 
and  liable  to  an  action,  when  incurring  a  debt  through  its  cor- 
porate officers,  acting  within  the  line  of  their  duty;  but  not  for 
either  misfeasance  or  non-feasance  committed  by  independent 
corporate  officers:"  Ibx  v.  Northern  Liberties,  8  Watts  &  S. 
103. 

Our  review  of  the  authorities  shows  that  there  is  no  great  uni- 
formity of  decision  as  to  the  principle  which  governs  the  liability 
of  municipal  corporations  for  the  misfeasances  and  malfeasances 
of  their  agents.  None  of  them,  however,  are  in  conflict  with 
the  doctrine  laid  down  by  us  as  controlling  the  decision  of  this 
case,  unless  we  so  regard  the  case  of  Johnson  v.  Municipality  No.  1 , 
5  La.  Ann.  100,  from  which  all  weight  as  an  adverse  authority  is 
taken  away  by  the  subsequent  decision  of  the  same  court.  Hav- 
ing decided  this  case  without  involving  the  points  of  contest 
among  the  decisions,  it  is  not  incumbent  upon  us  to  attempt  to 
harmonize  them,  or  to  pass  our  judgment  upon  any  of  them  a» 
expositions  of  the  law.  We  have  stated  and  decided  the  ques- 
tion of  the  liability  of  the  appellee  upon  the  circumstances  of 
the  case.  We  do  not  inquire,  and  do  not  mean  to  decide, 
whether  the  concurrence  of  all  the  circumstances  from  which 
the  exemption  from  liability  in  this  case  is  deduced  is  indispen- 
sable to  the  conclusion  we  have  attained.  We  decide  this  case 
upon  grounds  which  we  conceive  perfectly  safe  and  sound,  and 
we  leave  any  future  case  which  may  not  be  identical  with  it  to 
be  met  when  it  may  arise. 

The  judgment  of  the  court  below  is  affirmed. 
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McinoiPAL  Cobpobatiok's  Liabilitt  with  Bbspbot  to  m  Pdbuo  Got* 
KRinaEzrrAL  Powma:  See  LariUard  ▼.  Toum  qfMonroet  82  Am.  Dec  120, 
uid  note  collecting  other  cases;  StewaH  v.  City  qfKew  Orleans,  61  Id.  218, 
and  note  thereto  collecting  the  prior  caaee  in  this  series.  This  latter  case  is 
In  all  respects  similar  to  the  principal  case.  The  rule  exempts  mnnicipal  cor- 
porations from  liability  iu  all  cases  of  injury  cansed  by  the  negligence  of  theii 
officers  when  they  are  independent  of  municipal  control,  and  were  appointed 
In  obedience  to  a  statute,  and  the  injuiy  was  inflicted  by  them  while  in  the 
performance  of  a  public  service  not  peculiarly  local  or  corporate,  unless  they 
are  made  liable  by  express  legislatlTe  enactment:  8pnumd§  v.  SupervUors  qf 
Clay  CoufUy,  71  HI.  367;  Greenwood  t.  LouimnOe,  13  Bush,  229;  OUy  qfBich 
mtmd  T.  Ltm/ffe  Adrrir,  17  Oratt  882,  all  citing  the  principal  < 


Bubs  v.  Andebson. 

[31  Alabama,  813.] 
OIMJST    OV    CBAKOKBT    HAS    JUBISDICTIOX,  AT   SUIT    OF    StOCKHOLDKB,  TO 

Rbbtkadi  Corporation  from  issuing  certificates  of  deposit  with  the 
intent  that  they  should  circulate  as  money  when  It  has  no  authority  so 
to  do,  and  such  Issue  would  subject  it  and  its  officers  to  losses  and  penal- 
tiesy  and  Involve  a  violation  of  its  charter. 
PowiB  TO  Issux  Cbrtifioatbs  of  Deposit,  with  iNnorT  that  Thet 

EHOULD  CiRCniiATB  AS  MONET,  18  NOT  WITHIN  CHARTER  which  COnfcfS 

upon  an  insurance  company  the  power  to  receive  money  in  trust  or  on 
deposit,  and  "  to  give  acknowledgments  for  deposits  In  such  manner  and 
form  as  they  may  deem  convenient  and  necessaiy  to  transact  such  busi« 
neas."  Such  power  to  issue  paper  for  circulation  as  money  is  not  ex« 
preasly  given  in  the  charter,  and  when  not  expressly  given  in  corporate 
charters,  is  forbidden  by  section  1484  of  the  Alabama  code. 
Box  IN  Eqititt  is  Insufficient  which  seeks  to  restrain  the  directors  of  an 
Incorporated  company  from  Issuing  certificates  of  deposit  which  show 
upon  their  face  that  they  were  intended  to  dronlate  as  money,  unless 
there  Is  an  allegation  in  the  bill  that  they  were  intended,  when  Issued, 
to  circulate  as  money.  It  is  not  a  conclusion  of  law  from  the  face  of  the 
oertlficates  that  the  purpose  of  their  issue  would  be  that  they  might  cir- 
culate as  money,  but  is  an  inference  of  one  fact  from  another,  which  may 
be  overcome  by  countervailing  evidence. 

Bill  in  equity  by  a  stockholder  against  the  directors  of  an 
incorporated  insurance  company.  A  demurrer  to  the  bill  was 
overruled,  and  there  being  no  answer  filed»the  bill  was  ordered 
to  be  taken  as  confessed,  and  the  defendants  appealed.  The 
other  facts  are  stated  in  the  opinion. 

Mm  A.  Elmore  and  8.  F.  EciB^  for  the  appellants. 

Turner  Beavis,  conira. 

By  Court,  Walker,  J.  Sections  8268,  8269,  and  935  ^f  Uie 
code  are  in  the  following  words:  "Any  person,  private  oor^^ira- 
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Hon,  or  aModation  who»  without  authority  of  laiw,  makes  ox 
emita  any  paper  to  answer  the  purposes  of  money,  or  for  gen- 
eral circulation,  such  persou,  and  each  individual  of  such  cor- 
poration or  association,  on  conviction,  must  be  fined  not  less 
than  tweniy  or  more  than  one  hundred  dollars,  and  may  be  im- 
prisoned not  more  than  twelve  months."  ''Any  person  in  this 
state  who  signs  any  paper  to  be  put  in  circulation  as  money, 
except  under  the  authority  of  this  state,  or  countersigns  the 
same,  must,  on  conviction,  be  fined  in  a  sum  not  less  than  one 
hundred  or  more  than  five  hundred  dollars;  and  the  signature 
of  such  person  to  any  such  pax)er  must  be  taken  as  genuine 
unless  the  fact  of  signing  be  denied  on  oath  by  the  defendant." 
**  Eveiy  bill  of  exchange,  note,  bond,  or  instrument  of  any  de- 
scription, whatever  may  be  its  form  or  device,  issued  vrith  the 
intent  to  circulate  the  same  as  money,  without  authority  of  law, 
is  an  absolute,  unconditional  promise  of  the  association  or  per- 
son putting  such  bill,  note,  or  other  instrument  in  circulation^ 
and  may  be  sued  on  by  the  holder  thereof  vrithout  transfer  or 
assignment,  and  vrithout  demand,  protest,  or  notice,  and  the 
amount  thereof  recovered,  vrith  interest  thereon  at  the  rate  of 
fifty  per  cent  per  annum  from  the  date  thereof,  or  from  the  time 
the  same  was  put  in  circulation." 

From  these  statutes,  it  is  manifest  that  the  issue  of  paper  by 
the  Gkdnesville  Insurance  Company,  with  the  intent  that  it 
should  circulate  as  money,  vrithout  the  authority  to  do  so, 
would  subject  it  and  its  active  officers  to  losses  and  severe  pen- 
alties, as  well  as  involve  a  violation  of  its  charter.  If  the  cor- 
poration was  about  to  do  that  thing  which  would  be  attended 
by  such  consequences,  the  court  of  chancery  had  jurisdiction 
to  interpose  its  preveQtive  power  at  the  instance  of  a  stock- 
holder: Dodge  v.  Woolsey,  18  How.  831-341;  Christopher  v. 
Mayor  of  New  York,  13  Barb.  567. 

This  case,  then,  turns  upon  the  question  whether  the  bill 
shows  that  the  corporation  is  about  to  issue,  vrithout  authority, 
certificates  of  deposit,  vrith  the  intent  that  they  should  circu- 
late as  money.  In  the  solution  of  this  question,  two  points  of 
controversy  are  presented;  1.  As  to  the  power  of  the  corpora- 
tion to  make  such  issues  vrith  such  intent;  and  2.  As  to  the 
sufficiency  of  the  bill  to  show  the  intent. 

1.  In  determining  the  extent  of  the  corporate  authority,  it 
is  proper  to  look  to  a  law,  found  in  the  code,  which  vnis  in  force 
before  the  adoption  of  the  act  of  incorporation.  The  law  al- 
luded to  is  as  follows:  "  No  private  corporation,  to  which  such 
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powers  ace  not  ezpready  giyen,  shaU,  by  any  implication  or  con- 
Btmotion,  be  deemed  to  poBsess  the  power  of  discounting  bills, 
notes,  or  other  evidences  of  debt,  of  receiving  deposits,  of  buy- 
ing  and  selling  gold,  silver,  bullion,  or  foreign  coin,  or  of  issu- 
ing bills,  notes,  or  other  evidences  of  debt,  upon  loan,  or  for 
circulation  as  money:"  Code,  sec.  1484.  This  statute  must 
operate  in  the  construction  of  the  charters  of  all  private  coipo- 
rations  adopted  after  its  enactment:  Branch  Bank  elc.  v.  Jones, 
6  Ala.  487;  Angell  &  Ames  on  Corp.,  8d  ed.,  289,  240;  People 
V.  Ulica  Ins.  Co.,  16  Johns.  868  [8  Am.  Dec.  243]. 

But  it  is  said  that  the  legislature  could  repeal  that  statute, 
and  have  done  so  in  efEect,  so  far  as  this  corporation  is  concerned, 
in  the  charter.  No  provision  of  the  charter  expressly  repeals 
that  statute.  If  the  charter,  when  considered  alone,  and  with- 
out reference  to  any  other  law,  would  merely  authorize  the  **  im- 
plication or  construction"  that  the  corporation  had  the  power 
to  issue  paper  for  circulation  as  money,  it  would  not  effect  an 
exemption  from  the  prohibitory  section  of  the  code  above  copied, 
or  operate  a  repeal  of  it  as  to  the  particular  corporation.  Oor- 
porations  which  would  otherwise  have  the  power,  by  implication 
or  construction,  are  those  which  the  prohibitory  section  of  the 
code  is  designed  to  restrict.  If  it  does  not  restrict  such  corpo- 
rations, it  has  no  effect,  and  is  virtually  repealed  by  the  contin- 
gency in  which  it  was  designed  to  ex^  its  force.  It  is,  then, 
only  necessary  to  inquire  whether  the  charter  expressly  grants 
the  power  in  question;  for  if  it  does  not,  there  is  no  repeal  or 
mo^cation  of  the  prohibitoiy  section  of  the  code,  so  as  to 
secure  an  exemption  from  the  restriction  of  that  section. 

The  only  section  of  the  charter  supposed  to  bear  on  this  ques- 
tion is  in  the  following  words:  **  The  said  company  shall  be  au- 
thorized to  receive,  in  trust  or  on  deposit,  all  funds  or  moneys 
that  may  be  offered  to  them,  whether  on  interest  or  otherwise; 
and  that  they  have  power  to  give  acknowledgments  for  deposits 
in  such  manner  and  form  as  they  may  deem  convenient  and 
necessary  to  transact  such  business;  all  such  moneys  so  depos- 
ited being  free  from  loss  or  indebtedness,  growing  out  of  the 
insurance  business  of  said  company."  The  power  to  issue  pa- 
per for  circulation  as  money  is  not,  in  this  extract  from  the 
charter,  given  by  name;  and  we  think  it  demonstrable  that  it  is 
not  included  in  any  of  the  express  powers  named. 

The  authority  to  give  acknowledgments  of  deposits  in  such 
"  manner  and  form  "  as  the  corporation  might  deem  convenient, 
undoubtedly  clothes  it  with  a  discretion  as  to  the  manner  and 
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fonn  of  the  acknowledgments.  But  that  diaeietion  is  not  on- 
limited.  It  is  limited  by  the  scope  of  the  power  conferred: 
City  GcuncU  of  Montgomery  v.  JUonlgomery  and  Wetumpka  Plank 
Bead  Co.,  31  Ala.  76;  Beaiy  v.  Knowler^  4  Pet.  152-171;  People 
y.  VHoa  Ina.  Co.,  15  Johns.  858  [8  Am.  Dec.  243].  The  power 
is  to  receive  deposits  and  give  acknowledgments,  in  manner  and 
form  convenient  and  necessaiy  to  transact  the  business  of  receiv- 
ing deposits.  The  discretion  of  the  corporation  is  in  the  selec- 
tion of  the  manner  of  the  instruments  by  which  it  will  execute 
the  power  of  receiving  deposits,  and  it  must  be  exercised  within 
the  area  of  that  power.  It  cannot  be  exercised  for  the  purpose 
of  giving  their  certificates  of  deposit  a  circulation  as  monej^ 
because  their  power  is  to  act  as  a  depositary,  und  to  give  ac- 
knowledgments as  evidences  of  deposit,  and  Uiey  have  no  power 
to  emit  paper  to  answer  the  purposes  of  money.  The  charter 
itself  limits  the  discretion  to  a  manner  and  form  convenient  and 
necessary  in  the  transaction  of  the  business  of  a  depositary. 
The  power  of  issuing  certificates  of  deposit  is  distinct  and  dis- 
tinguishable from  that  of  issuing  paper  for  circulation  as  money. 
Certificates  of  deposit  may  be  somewhat  assimilated  to  paper 
money  in  their  susceptibility  of  transfer;  but  they  are  different, 
and  the  discrimination  between  them  is  as  easy  as  between  ordi- 
nary promissory  notes  and  bank  bills.  The  power  to  issue  pa- 
per which  may  be  transferred  is  not  a  power  to  issue  paper  to 
circulate  as  money.  If  the  corporation  should  issue  its  certifi- 
cates of  deposit  in  a  manner  and  form  to  procure  for  them  a 
circulation  as  money,  it  would  issue  them  in  a  manner  and  form 
not  merely  convenient  and  necessary  to  transact  the  business  of 
a  depositary,  but  to  transact  that  business,  and  also  the  addi- 
tional and  distinct  business  of  emitting  paper  to  answer  the 
purposes  of  money.  The  corporation  may  issue  its  certificates 
of  deposit  in  any  manner  and  form  which  will  accomplish  its 
business  of  a  depositary,  but  not  in  such  manner  and  form  as 
will  accomplish  that  and  another  business.  If  it  can  so  fashion 
its  certificates  of  deposit  as  to  procure  for  them  a  circulation  a9 
money,  it  can  add  to  its  granted  powers  by  an  ingenious  device, 
and  obtain  by  subterfuge  an  authority  which  legislative  caution 
irithheld  from  it.  The  corporation  has  not  the  authority  to 
issue  paper  to  answer  the  purposes  of  money,  or  to  give  its  cer- 
tificates a  form  and  semblance  which  will  accomplish  that  object. 
2.  The  question  still  to  be  considered  is,  whether  the  bill  of 
eomplainant  shows  that  the  corporation  was  about  to  issui^ 
paper  to  answer  the  purposes  of  money.     The  allegation  is 
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that  certain  engrayed  fomiB  of  certificates  of  deposits,  specimens 
of  which  are  attached  as  exhibits  to  the  bill,  and  made  parts  of 
it,  were  adopted  by  the  board  of  directors,  and  show  upon  their 
face  that  they  were  intended  to  pass  from  hand  to  hand  as 
money,  or  in  lien  of  money.  The  pleader  does  not  say  that  the 
certificates  were  intended  when  issued  to  circulate  as  money; 
but  that  the  engraved  forms  manifest  upon  their  face  the  intent. 
Is  that  so?  Is  the  intent  a  legal  conclusion  from  those  engraved 
forms,  and  from  the  fact  that  they  are  about  to  be  fiUed  up  and 
emitted? 

The  engraved  forms  are  in  the  similitude  of  bank  notes,  and 
have  the  vignette  and  other  embellishments  characteristio  of  bank 
notes.  Their  amounts  are  designated,  as  the  denominations 
of  bank  notes,  by  marginal  letters  and  figures.  They  are  num- ' 
bered  and  lettered  as  bank  notes;  are  to  be  signed  by  the  pre- 
sident, and  countersigned  by  the  secretary;  are  for  amounts 
of  one,  two,  and  three  dollars,  payable  to  bearer  on  the  return 
of  the  certificate,  which  is,  in  effect,  the  same  as  if  they  were 
payable,  like  bank  notes,  on  demand;  and,  in  addition  to  all 
this,  they  are  printed  on  bank-note  paper.  They  differ  from 
bank  bills  only  in  the  fact  that  they  purport  to  be  certificates 
of  deposit,  and  are  redeemable  in  bills  of  specie-paying  banks. 
From  these  evidences,  patent  upon  the  faces  of  the  engraved 
forms,  a  chancellor,  in  passing  like  a  juror  upon  the  facts,  would 
infer  the  fact  that  they  were  intended  to  answer  the  purposes  of 
money.  Every  characteristic  which  could  contribute  to  procure 
for  them  a  circulation  as  money,  without  the  abandonment  of 
the  name  of  certificates  of  deposit,  has  been  given  to  them;  and 
then  their  small  amounts  clearly  indicate  the  intention  that  they 
should  issue  for  sums  not  adapted  to  represent  singly  an  entire 
amount  deposited  but  suitable  for  circulation  as  money.  The 
authorities  fully  maintain  the  proposition  that  the  intent  as  a 
fact  might  be  inferred  from  such  testimony:  Safford  v.  Wyckoff^ 
1  HiU  (N.  Y.),  15;  S.  C,  4  Id.  442;  Smiih  v.  Strmg,  2  Id.  241; 
HateUon  Coal  Go.  v.  Megargel^  4  Pa.  St.  824;  AUomey^Oeneral 
V.  Life  and  Fire  Lis.  Co.,  9  Paige,  470. 

But  the  inference  of  the  intent  would  be  but  the  inference  of 
oue  fact  from  another.  It  is  not  sufficient  in  chanceiy  pleading 
simply  to  aver  the  evidence  from  which  a  required  fact  might  be 
inferred,  although  the  evidence  itself,  if  uncontradicted  and  not 
overcome  by  opposing  proof,  might  be  sufficient  to  induce  a 
chancellor  or  a  jur^'  to  find  the  fact  from  it:  Knight  v.  Varde* 
man.  25  Ala.  262;  CotstUlo  v.  Thampwn,  9  Id.  937;  Oglelre^i  v. 
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State,  28  Id.  701;  Oliver  t.  State,  17  Id.  697.  The  ayerment  of 
the  eTidenee  afforded  hy  the  engraved  forms,  although  unop- 
posed it  might  justify  the  conclusion  of  the  necessary  fact  that 
the  intent  existed,  cannot  be  substituted  for  the  averment  of  that 
fact.  That  evidence  is  not  the  requisite  fact.  It  but  produces 
that  combination  of  probabilities  from  which  disputed  facts 
are  inferred,  and  may  be  overcome  by  countervailing  evidence: 
Carter  v.  Anderson,  4  Gkt.  517. 

The  averment  that  the  engraved  forms  show  the  intent  is  a 
statement  that  such  is  the  conclusion  of  law.  The  correctness 
of  such  a  statement  the  demurrer  does  not  have  the  effect  of  ad- 
mitting: Story's  Eq.  PL,  sec.  452;  Carter  v.  Anderson,  supra. 
It  is  not  a  conclusion  of  law  from  the  face  of  the  certificates 
that  the  purpose  of  their  issue  would  be  that  they  might  circu- 
late as  money.  The  averment  of  the  bill  is,  therefore,  insuffi- 
cient to  show  the  intent;  consequently  the  bill  does  not  contain 
equity,  and  the  demurrer  should  have  been  sustained. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. ^ 

Right  ov  Stogxholdkr  to  Sus  Ck)fiPOiUTiON:  Hodge$  v.  New  JBtigUaid 
Screw  Co,,  53  Am.  Dec  624,  and  the  note  thereto  diBcoBsing  the  snbject  at 
length;  firown  v.  Van  Dyke,  55  Id.  250;  StnUh  v.  Poor,  63  Id.  672;  Sean  ▼. 
notching  65  Id.  557;  TreadweU  v.  SaliOmry  Mfg.  Co.,  66  Id.  490,  and  the 
note  thereto. 

COBPOBATION  HAS  ONLY    SuCH    PoWUtfl  AS  ARK  GbAHTBD    BT  ITS  GbAA- 

na:  Dugan  v.  Bridge  Co.,  67  Am.  Deo.  464;  Commoniweaiik  v.  Erie  ete.B.JL 
Co.,  Id.  471,  and  the  cases  cited  in  the  note  thereto;  Penobscot  Boom  Corpo- 
ration y.  Lameon,  33  Id.  656,  and  the  note  thereto  collecting  prior  cases  in 
this  series. 

Ihbukancb  Ck)MFAKT  CAN  Do  No  Bahkhto  BnsniBSS,  where  its  franchise 
is  a  grant  of  power  as  an  insurance  and  tmst  company  only:  Ohio  lAfe  In$. 
df  Trutt  Co.  r.  Merchant^  etc.  Co.,  53  Am.  Deo.  742;  Blair  v.  Perpetual  Ins. 
Co.,  47  Id.  129;  and  the  powers  of  corporations  cannot  be  exercised  for  par- 
poses  foreign  to  their  creation:  Bivanna  Navigation  Co.  v.  Dawsons,  46  Id. 
163;  State  v.  Commissioners  qf  Monoid,  57  Id.  409;  as  to  what  Incidental 
powers  a  corporation  has,  see  the  note  to  the  last  case,  collecting  prior  cases. 


Steele  v.  McTyeb's  Administbatob. 

[31  Alabama,  067.] 
Dbolakatioks  of  Defendants  in  Action  against  Common  Cabkixb  fob 
Nbouobnoe  are  not  Admissible,  when  the  declarations  sought  to  bs 
introduced  are  statements  of  facts,  which,  at  the  time  of  giving  instruo- 
tions  to  the  master  of  his  flat-boat  not  to  take  any  freight  until  he  reaehed 
a  certain  point  in  the  river,  the  defendant  stated  as  reasons  for  not  tak* 
ing  a  full  cargo  until  after  reaching  the  designated  point;  as,  while  the 
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Instnictioiit  given  to  the  matter  may  be  admlMriWe^  yet  it  la  not  pennia- 
aible  to  make  their  admiidbility  a  pretext  by  which  to  obtain  the  benefit 
of  declarationa  aa  to  facta  made  at  the  same  time. 
OwKSBS  OF  Flat-boat  Holding  Thxmbsltbs  out  as  Bxadt  and  Will- 
do  TO  Bbobivb  Frxioht  from  the  public  generally  are  common  car- 
riera,  althoagh  only  making  a  single  trip,  and  receiving  a  part  of  a  cargo 
only;  and  the  receipt  of  freight  by  the  master  of  the  boat,  in  violation 
of  the  instmctiona  of  the  owners,  does  not  affect  their  liability  as  com- 
mon carriers.  Bnt  if  they  did  not  hold  themselves  ont  as  ready  and 
willing  to  receive  freight  from  the  public  generally,  but  only  proposed 
to  take  the  freight  of  particular  persons  with  whom  engagements  were 
made,  they  are  not  common  carriera;  and  the  persons  shipping  freight 
nnder  receipt  from  the  master  of  the  boat,  in  violation  of  the  private  in- 
structioDs  of  the  owners,  cannot  hold  them  liable  aa  common  carriers  for 
loss  of  the  goods. 

Bvn>KNOX  THAT    DEFENDANTS  HAD  BEEN,  IN  FORMEB  TeABS,   EnOAOBD  IN 

Tbansfobtation  FOR  Public  Generally  is  Admissible  and  proper 
for  the  consideration  of  the  jury  in  determining  the  question  whether 
they  were  common  carriers;  but  it  would  not  necessarily  be  conclusive. 

Wbeok  of  Flat-boat  upon  Sunken  Loo  in  River  is  not  Loss  from 
"Act  of  God;"  the  human  agency  directing  the  boat  against  the  log 
being  the  immediate  and  direct  cause  of  the  loss,  and  such  loas  is  classed 
among  the  dangers  of  the  river. 

Parol  Evidence  is  Admissiblb  of  Custom  Existing  on  Particular 
River  Exemftino  Flat-boatmen  from  losses  caused  by  the  dangers  of 
the  river,  although  the  bill  of  lading  contains  no  such  exception;  but  to 
constitute  a  good  custom,  it  is  requisite  that  it  should  have  been  uniform, 
and  so  generally  known  and  acquiesced  in,  and  so  well  established,  that 
the  parties  must  be  presumed  to  have  contracted  with  reference  to  it. 

Oasb  by  William  McTyer  against  John  C.  Steele,  William 
Hendrix,  and  William  S.  £[anna,  as  common  carriers,  for  dam- 
ages for  the  loss  of  cotton  shipped  on  a  flat-boat  of  the  defend- 
ants from  a  point  on  the  Oahaba  river,  in  Bibb  county,  to  Mobile. 
On  the  first  trial  of  this  case,  the  plaintiff  was  compelled  to  take 
a  nonsuit,  and  this  court,  on  a  former  appeal,  set  the  same  aside 
and  remanded  the  case.  The  cotton  was  received  on  board  of 
the  flat-boat  by  Steele,  as  master  of  the  boat,  and  a  bill  of  lading 
was  given  by  him,  which  contained  no  exemption  from  liability 
for  losses  from  dangers  of  the  river.  After  the  cause  wa» 
remanded,  the  defendants  Hendrix  and  Hanna  pleaded  non  eM 
factum  to  the  bill  of  lading,  and  the  court  sustained  a  demurrer 
to  the  plea,  but  refused  to  visit  the  demurrer  on  the  declaration. 
The  boat  upon  which  the  cotton  was  shipped  was  a  new  one, 
and  had  been  brought  down  the  river  by  Steele,  as  master  or 
pilot.  The  plaintiff's  cotton,  together  with  some  belonging  to 
one  Massey,  was  loaded  at  a  point  on  the  rirer  in  Bibb  county. 
The  cargo  was  completed  at  Locketf  s  landing  in  Peny  county* 
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by  plaoing  on  board  cotton  belonging  to  one  Lockett  and  one 
Naye.  The  boat  was  afterwards  run  against  a  log,  seyeral  feet 
of  which  projected  above  the  water.  There  was  eyidence  to 
show  that  there  was  room  enough  to  pass  on  either  side  of  the 
log  in  safety,  and  seyeral  old  riyer  pilots  testified  that  its  pres- 
ence was  well  known,  and  that  its  position  could  easily  haye 
been  determined  by  the  ripple  caused  by  the  part  submerged. 
Eyidence  on  the  part  of  the  defendants  was  introduced,  showing 
that  the  boat  was  properly  constructed  and  manned  by  experi- 
enced riyer  men,  and  that  Steele  was  a  skillful  pilot  and  of  many 
years'  experience  on  this  riyer;  that  the  place  near  where  the 
boat  was  wrecked  was  one  of  difficult  navigation;  that  imme- 
diately after  successfully  passing  a  dangerous  place,  an  officer  on 
the  boat  cried  out  that  all  was  safe,  and  Steele  thereupon  gaye 
way  on  his  oar,  and  the  boat  swinging  around  struck  the  log, 
no  one  on  the  boat  haying  seen  it  until  after  the  boat  struck; 
that  one  of  the  oarsmen  testified  that  he  saw  the  boiling  of 
the  water  oyer  the  root  of  the  log,  but  this  was  some  distance 
from  where  the  boat  struck,  and  did  not  show  how  the  log  lay. 
Eyidence  was  also  introduced  by  the  defendants  tending  to 
show  that  it  was  customaiy  for  these  flat-boats  to  make  but  oue 
trip  down,  and  that  their  freight  was  engaged  beforehand,  and 
no  other  was  taken,  except  when  requested.  The  captain  or  man- 
ager of  the  boat  took  freight  from  the  banks  and  receipted  for 
it  when  hailed,  on  the  way  down,  making  no  regular  stops,  and 
inviting  none  to  ship  freight  on  the  boat;  and  that  when  Mobile 
was  reached  the  boats  were  either  sold  for  lumber  or  fuel. 
Hendrix  and  Hanna  were  the  owners  of  the  flat-boat,  and  Steele 
was  only  their  pilot;  and  the  owners  had  engaged  to  take  Lock- 
ett's  cotton  to  Mobile  on  a  contract  made  prior  to  the  loading, 
but  the  rest  of  the  cargo  was  taken  on  board  without  any  pre- 
vious contract.  Several  witnesses  were  examined  on  behalf,  of 
the  defendants,  and  testified  to  the  existence  of  a  custom  on  this 
river  exempting  the  owners  of  flat-boats  from  liability  for  losses 
which  occurred  from  the  dangers  of  the  river,  whether  such  ex- 
emption was  contained  in  the  bill  of  lading  or  not;  but  other 
witnesses  on  behalf  of  the  plaintiff  testified  that  although  they 
had  been  engaged  in  running  flat-boats  on  this  river  for  maf y 
years,  they  had  never  known  of  any  such  custom.  The  court, 
among  other  things,  instructed  the  juiy  that  there  was  not  before 
them  sufficient  evidence  to  establish  a  custom  which  exempted 
the  defendants  from  liability  for  losses  from  dangers  of  the  river, 
wbeii  the  bill  of  lading  contained  no  exemption  for  liability  for 
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«ach  losses.  The  third  instruction  asked  by  the  defendants^ 
and  refused  bj  the  court,  was  to  the  e£fect  that  if  this  boat  vna 
constructed  and  procured  for  the  purpose  of  making  a  single 
trip,  and  that  its  cargo  was  engaged  beforehand,  and  that  there 
was  no  eyidence  that  the  defendants  were  bound  to  receive  any 
cotton  that  might  be  oflfered  to  them  on  tender  of  the  payment 
of  freight,  that  then  they  were  not  common  carriers,  and  not 
responsible  as.  such.  The  sixth  instruction  asked  by  the  de- 
fendants, and  refused  by  the  court,  was  to  the  e£fect  that  if  Hen- 
dnx  aud  Hanna  were  not  engaged  in  the  business  of  common 
carriers  in  Bibb  county  at  the  time  the  plaintiff's  cotton  was 
taken  on  board,  but  had  engaged  a  load  for  it  below  on  the  riyer 
in  Perry  county,  and  that  if  Steele  was  merely  their  pilot,  and 
received  the  plaintiff's  cotton  on  board  in  Bibb  county,  con- 
trary to  the  instructions  of  Hendiix  and  Hanna,  then  these  lat- 
ter were  not  liable,  unless  they  adopted  the  contract  with  full 
knowledge  of  it.  The  defendants  appeal,  and  assign  as  error  all 
the  adverse  rulings  of  the  court,  and  the  refusal  to  give  the 
charges  requested.    The  other  facts  are  stated  in  the  opinion. 

Brooks  and  Garrott^  for  the  appellants. 

William  M,  Byrd  and  J.  B.  John^  contra. 

By  Court,  Walkeb,  J.  In  the  argument  of  appellants'  coun- 
sel, DO  defect  in  the  declaration  is  pointed  out,  and  none  haa 
been  detected  by  us.  "We  decide,  therefore,  that  there  was  no 
error  in  the  failure  to  visit  upon  the  declaration  the  demurrer 
to  the  defendants'  plea. 

That  one  of  the  defendants,  after  the  disaster  to  the  boat, 
offered,  under  the  circumstances  stated,  to  pay  two  dollars  per 
bale  for  the  services  of  a  steamboat  in  saving  and  freighting  the 
cotton  to  Mobile,  was  not  evidence  for  the  exclusion  of  which 
the  appellants  can  complain,  and  there  was  no  error  in  rejecting 
such  evidence. 

The  court  permitted  the  defendants  to  prove  that  instructions 
were  given  by  one  of  the  owners  to  the  master  of  the  boat  that 
he  should  not  take  on  board  any  cotton  until  he  got  to  Lock- 
ett's  landing,  a  point  below  that  at  which  the  plaintiff's  cotton 
was  received;  and  it  was  then  proposed  to  show  that  in  the  same 
conversation  the  master  was  informed  that  a  load  was  engaged 
at  Lockett's  landing  and  at  points  below  on  the  liver,  and  that 
that  was  the  reason  why  it  was  desired  he  should  receive  no 
cotton  above  Lockett's  landing.  This  latter  proof  the  court 
properly  rejected;  for,  conceding  that  it  was  competent  to  prove 
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{he  pzeTions  aigagement  of  a  load  at  and  below  Lockett's  land- 
ing, it  was  not  permissible  to  make  the*proof  by  the  introduc- 
tion of  the  defendants*  declarations.  If  the  defendants  had  a 
right  to  give  in  evidence  the  instructions  to  the  master  of  the 
boat,  it  was  not  permissible  for  them  to  make  that  a  pretext  by 
which  to  obtain  the  benefit  of  declarations  as  to  facts  made  at 
the  same  time. 

The  American  decisions  are  conflicting  as  to  what  constitutes 
a  common  carrier.  We  haye  examined  those  as  well  as  many 
English  cases,  and,  without  reviewing  them,  we  announce  our 
conclusions.  If  the  appellants  built  or  procured  a  flat-boat  with 
which  to  cany  cotton  down  the  Cahaba  river,  and  thence  to 
Mobile,  though  only  for  a  single  trip,  and  held  themselves  out 
as  ready  and  willing  to  cany  cotton  on  their  boat  for  the  people 
generally  who  wished  to  send  their  cotton  to  Mobile,  then  they 
would  be  common  carriers,  and  those  who  placed  cotton  upon 
the  boat  could  not  be  affected  by  any  private  instructions  which 
might  have  been  given  to  the  master  of  the  boat  as  to  the  point 
on  the  river  above  which  he  was  to  take  on  no  cotton.  On  the 
contrary,  if  the  appellants  did  not  hold  themselves  out  as  ready 
and  willing  to  carry  cotton  for  the  public  generally,  to  the  ex- 
tent of  a  proper  load  for  the  boat,  or  in  other  words,  did  not 
constitute  themselves  the  servants  of  the  public  in  that  business, 
but  only  proposed  to  take  the  cotton  of  some  x)articular  persons, 
with  whom  engagements  were  made,  they  were  not  common 
carriers.  If  the  appellants,  having  engaged  a  part  of  the  load- 
ing for  the  boat,  held  themselves  out  as  ready  to  carry  for  any 
person  or  persons  to  the  extent  of  the  remaining  capacity  of  the 
boat,  then  they  would  be  liable  as  common  carriers  to  such  per- 
sons as  availed  themselves  6f  such  offer  of  their  services  to  the 
public  generally  as  carriers.  These  questions,  under  the  proof, 
should  have  been  left  to  the  jury,  and  the  court  erred  in  not 
giving  the  third  and  sixth  charges  asked.  We  cite  the  authori- 
ties bearing  on  this  branch  of  the  case:  1  Parsons  on  Cont.  639; 
2  Kent's  Com.  598, 599;  Edwards  on  Bailments,  425-432;  Dunghi 
V.  Brewster,  1  Pick.  50  [11  Am.  Deo.  133];  Bolnnson  v.  Dunmore, 
2  Bos.  &  Pul.  417;  Satterlee  v.  Groat,  1  Wend.  272;  Jack9on'9 
Case,  1  Hay w.  14;  Gisboum  v.  Hurst,  1  Salk.  249;  Ward 
V.  Oreen,  6  Cow.  173  [16  Am.  Dec.  437];  Johnson  v.  Midland 
Ry  Co.,  4  Exch.  367;  Campbell  v.  Morse,  Harp.  L.  468;  Samms 
V.  Stewart,  20  Ohio,  69  [55  Am.  Dec.  446];  Coggs  v.  Bernard,  1 
Smith's  Lead.  Cas.  82,  notes;  Fi^h  v.  Chapman,  2  Oa.  349  [46 
Am.  Dec.  393];  Lane  v.  Gotten^  12  Mod.  472;  Angell  on  Car- 
riers, 71-76. 


Digitized  by  VjOOQIC 


Jan.  185a]         Steelb  v.  Mcfl'TXR's  Adm'b.  621 

The  eTidenee  that  the  defendants  had  been  in  f onner  years 
engaged  for  the  public  generally  in  the  transportation  of  cotton 
to  Mobile  on  flat-boats  would  be  proper  for  the  consideration  of 
the  jury  in  determining  the  question  whether  they  were  common 
carriers;  but  it  would  not  necessarily  be  conclilsiye.  It  might 
be  that,  notwithstanding  they  had  previously  acted  as  common 
carriers,  they  had  abandoned  the  service  of  the  public,  and  were 
simply  engaged  in  the  execution  of  special  contracts.  To  con- 
stitute them  common  carriers,  they  must  be  engaged  in  the  ser- 
vice of  the  public. 

The  wreck  of  the  boat  upon  the  log  described  in  the  evidence 
would  not  be  a  loss  from  the  "  act  of  Ood."  Certainly  it  may 
have  been  in  some  sense  by  the  act  of  Opd  that  the  tree  was 
thrown  from  its  erect  position  and  became  fixed  at  the  place 
where  the  boat  struck  it.  But  then,  it  was  not  the  act  of  Ood 
^hich  caused  the  boat  to  impinge  upon  that  log.  The  act  of 
Ood  was  at  most  but  a  remote  agency  in  the  production  of  the 
loss;  while  the  human  act  of  directing  the  boat  against  the  log 
was  .the  immediate  and  direct  cause  of  the  loss.  This  court  said, 
nearly  twenty-five  years  ago : ' *  The  acts  of  God,  or  the  inevitable 
accidents  which  constitute  a  legal  excuse,  must  be  the  immediate, 
not  the  remote,  cause  of  the  loss:"  Sprowl  v.  Kellar,  4  Stew.  & 
P.  382;  Janes  v.  Pitcher,  3  Id.  135.  By  the  principle  thus 
enunciated  by  this  court  the  writer  of  this  opinion  is  willing  to 
abide.  To  throw  the  onus  of  proving  negligence  upon  the 
owner  of  the  freight,  in  every  case  where  loss  might  be  occa- 
sioned by  the  striking  of  a  hidden  obstruction  placed  by  the 
hand  of  nature,  would  emasculate  the  rule  which  governs  the 
liability  of  common  carriers,  and  practically  abrogate  the  dis- 
tinction between  the  act  of  God  and  dangers  of  the  river.  I  am 
aware  that  in  some  of  the  American  courts  a  disposition  has 
been  manifested  to  soften  the  stem  rule  of  liabiliiy  visited  upon 
common  carriers;  but  I  find  it  sanctioned  by  the  authority  of 
the  common  law,  long  declared  a  necessiiy  of  commerce,  and 
founded  in  sound  and  wise  policy,  and  think  it  should  be  main- 
tained in  its  integrity,  without  any  yielding  to  the  hardships 
of  particular  cases:  Coggs  v.  Bernard,  1  Smith's  Lead.  Cos., 
Hare  &  WaUace's  notes,  82;  1  Parsons  on  Cont.  634;  Ed- 
wards on  Bailments,  454;  McArihur  v.  Sears,  21  Wend.  190; 
Angell  on  Carriers,  sec.  154;  Oordon  v.  Bvjchanan,  5  Terg.  71-83; 
Fish  V.  Chapman,  supra;  2  Kent's  Com.  602,  603;  Abbot  on 
Shipping,  882;  Tumeyy.  Wilsw,  7  Yerg.  840  [27  Am.  Dec.  515]. 

We  decline  to  overrule  the  decision  of  this  court  in  Etell  v. 
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Miller ,  6  Port.  807.  See  the  decision  at  this  term  in  the  case  of 
Hibler  y.  McCartney^  81  Ala.  501,  where  a  similar  question  is 
considered.  It  was  therefore  competent  for  the  defendants  to  es- 
tablish the  custom  which  they  claim  to  have  existed.  There  was 
some  proof  conducing  to  show  such  custom;  and  even  though 
it  may  have  seemed  to  the  court  to  have  been  totally  insufficient 
or  counterbalanced  by  other  testimony,  it  should  haye  been  left 
to  the  juiy.  The  jury  should,  howeyer,  in  all  such  cases,  be 
carefully  instructed  that  to  constitute  a  good  custom,  it  is  requi- 
site that  it  should  haye  been  uniform,  and  so  generally  known 
and  acquiesced  in  and  so  well  established  that  the  parties  must  be 
presumed  to  haye  contracted  in  reference  to  them:  Partridge  v. 
Forsyth,  29  Ala.  2Q2;  Alabama  etc.  It.  It.  Co.  y.  Kidd,  Id.  226; 
Price  y.  While,  9  Id.  563;  Barlow  y.  Lambert,  28  Id.  704. 

What  we  haye  said  settles  the  questions  of  law  arising  in  the 
case,  and  will  be  sufficient  to  guide  the  court  below  in  a  future 
trial. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Stone,  J.  In  the  case  of  Coosa  Biver  Steamboat  Co.  y.  Bar- 
clay,  in  manuscript,  I  expressed  my  views  on  the  proper  con- 
struction of  the  phrase  <<act  of  Ood''  as  applicable  to  the 
liability  of  common  carriers.  Chief  Justice  Bice  and  myself  did 
not  concur  on  that  question,  and  the  result  was,  that  that  case 
was  affirmed  by  a  divided  court;  Judge  Walker  did  not  sit  in 
that  case. 

In  the  present  case  Judge  Walker  and  myself  ai-e  alone  com- 
potent  to  sit.  He  now  expresses  a  concurrence  with  Chief  Jus- 
tice Bice  on  this  question,  and  it  follows  that  theirs  is  now  the 
expressed  opinion  of  the  majority  of  the  court 

Although  I  have  not  changed  my  opinion,  I  now  feel  it  my 
duty  to  permit  their  opinion  of  the  law  to  become  the  judgment 
in  this  cause. 

BiOE,  C.  J.,  not  sitting.       

DismronvB  Charaotebistio  of  GoiofON  Cab&ur  u  that  Hk  Tbai^s- 
POBTS  Goods  fob  Hibb  fob  Pubuo  Obnbballt:  ChevalUer  v.  Straham,  47 
Am.  Deo.  639,  and  the  note  thereto  disonssing  the  subject  at  t^gth;  Philleo 
V.  Scm/ord,  67  Id.  654;  Oord<m  v.  HuUktMon,  37  Id.  464,  and  the  note  col- 
leoting  prior  cases;  but  a  common  carrier  may  avoid  liability  as  such  by  a 
special  contract:  Ktmball  v.  Mutland  etc  R.  R.,  62  Id.  667;  Cooper  v.  Berry, 
68  Id.  468,  and  the  notes  collecting  prior  cases. 

"Aor  OF  God"  Dbfinxd:  New  Bruhtwich  SUamboat  etc.  Co.  v.  Tier$,  64 
Am.  Deo.  3^1,  and  note  thereto  collecting  prior  cases.     "  Perils  of  the  sea  " 
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And  ««dAngen of  the  rhr«r"  dtfiiMd:  BenOef  ▼.  Bu$UMrd,  63  Id.  561;  and aat 
also  the  note  to  Van  Hem  ▼.  Ta/gkr,  41  Id.  281-290,  diacoMiiig  thfe  tnbjeol 
at  length. 

GkNKBAL  and  PaRTIOVLAB  USAOIS  AND  G(78T01i8,  TO  BB  GOOU,  MUST  BB 

OF  Loxo  Standibo,  oniform  in  operation,  jott  and  reasonable,  and  known  to 
and  acquiesced  in  by  all  those  whose  rights  are  affected  thereby:  Ha^ward 
▼.  MiddUUm,  15  Am.  Dea  615;  AUegre'a  AdnCrs  v.  Maryland  Ins.  Co.,  20 
Id.  424,  and  the  note  coUeeting  prior  cases;  Kmdedl  w.  IbmtU,  90  Id.  696; 
AdmuMraU>r»  ^  PaUon  v.  MoffrtUh,  31  Id.  552;  Leaeh  t.  PerHnt,  35  Id. 
268,  and  cases  cited  in  the  note  thereto;  Dtthay.  HoUandt46ld.  261;  KnawUi 
V.  I>0Wf  55  Id.  163;  and  the  parties  most  contract  with  reference  to  the  nsage; 
and  if  the  contract  is  in  writing,  reference  to  the  nsage  onght  to  appear  by  its 
terms:  Eager  v.  Alias  Im,  Oo.t  25  Id.  363,  and  the  note  thereto.  As  affecting 
the  common-law  liability  of  common  carriers,  see  Sampson  t.  Qaasam^  30  Id. 
578;  as  to  costoms  and  usages,  and  their  effect  generally,  see  the  note  to  Gov- 
tmor  V.  WUherSf  50  Id.  97-105,  where  the  subject  is  discussed  at  length;  see 
also  Barlow  v.  Lambert,  65  Id.  374;  Cox  v.  PeUrson,  68  Id.  145,  and  the 
uotes  thereto  collecting  other  cases  in  this  series. 

EXISTBNCX    OF    PaBTICULAB    C(78T0M    OR    USAGB    IS    QuiSTIOir   FOB  JUBT 

ExcLUsrvBLT,  where  the  evidence  is  conflicting,  or  where  there  is  any  evi* 
dence  whatever  of  it:  AUegre*8  AdaCrs  v.  Maryland  Itu,  Co*»  20  Am.  Dea 
424;  Fammoorth  v.  Chase,  51  Id.  206. 


Mn/coN  V.  Haden. 

[83  Alabama,  80.] 

Eight  to  Keep  Pcjbuo  Ferry  for  Toll  has,  under  the  Alaliain^  statDt6a» 
since  the  year  1820,  been  a  franchise  which  could  not  be  exercised  with- 
out license  or  legislative  grant,  and  the  unauthorized  exercise  of  which 
has  been  prohibited  under  a  penalty. 

Contract  Founded  Dirictlt  on  Illegal  Consideration  is  Void,  though 
the  illegal  act  be  prohibited  under  a  penalty  only. 

Usurper  of  Franchisb  cannot  Claim  Allegiance  fbom  Lbbsbb  which 
would  be  due  from  a  tenant  to  his  landlord,  and  therefore  the  lessee  of  a 
ferry,  when  sued  on  a  note  giren  for  the  rent,  is  not  estopped  from  settlAg 
up  want  of  title  in  his  lessor  to  the  franchise. 

Unintebbufted  Exebcisb  of  Febbt  Fbanchisb  fob  Twenty  Ybabb  raises 
presumption  of  license,  and  such  presumption  cannot  be  impaired  by 
proof  that  there  was  no  license  or  legislative  grant  of  the  franchise. 

<)UB8TI0N  OF  VaBIANCB  BETWEEN  NOTE  DeOLABED  ON  AND  THAT  OfFEBBH 

in  Evidence  may  be  raised  in  the  appellate  court,  under  an  exception  to 
a  general  charge  in  favor  of  the  plaintiff's  right  to  recover. 
Complaint  in  Action  bt  Husband  and  Wub  on  PBOMiaBOBT  Kon  pay- 
able  to  wife  as  administratrix  must  desoribo  plainti£b  as  husband  aad 
wife  at  the  time  the  note  was  given,  or  must  show  that  they  sue  as  ad- 
ministrator and  administratrix,  and  that  the  note  is  assets  in  their  hands; 
and  if  they  are  not  so  described  as  husband  and  wife,  but  appear  to  sue 
as  individuals,  and  there  is  no  allegation  to  whom  the  note  is  payable,  a 
recovery  by  them  will  not  be  authorized. 
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Acnov  on  pTomisaoiy  note  given  for  rent  of  feixy^  The&ota 
are  stated  in  the  opinion. 

John  T.  Morgan  and  Jonaihan  Baralmm  for  the  appellant. 

WiUiam  M.  Byrd,  oonira. 

By  Oourt,  Stohb,  J.  Under  the  ''  act  to  reduce  info  one  the 
Bercoral  acts  concerning  roads,  bridges,  ferries,  and  highways,'" 
passed  December  21,  1820,  as  found  in  Toulmin's  Dig.  891, 
power  was  giyen  to  the  county  courts  **  to  establish  ferries,  and 
order  them  under  such  regulations  as  is  hereinafter  directed." 
Section  20,  p.  898,  declares  **  that  if  any  person  or  persona 
shall  establish  a  public  f  eny  ....  contrary  to  the  provisions 
of  this  act,  he  or  they  shall  forfeit  and  pay  five  hundred  dollars, 
....  toberecoTeiedbyindictmentorpresentmentbyagrand 
jury,"  etc.  On  the  twelfth  of  January,  1827,  another  act  waa 
passed,  having  the  same  title  as  that  from  which  we  have  just 
quoted,  and  which  retained  verbatim  the  clauses  above  copied: 
See  Aikin's  Dig.  2d  ed. ,  pp.  858, 363,  sec.  26,  p.  864,  sec.  80.  On 
the  second  of  February,  1839,  the  '*  act  to  extend  the  powers  of 
the  courts  of  roads  and  revenue  in  the  several  counties  of  the 
state  "  was  passed.  By  that  act,  power  to  grant  licenses  for  pub- 
lic ferries  was  conferred  on  the  courts  of  roads  and  revenue;  and 
it  further  declared  that  *'  if  any  person  shall  presume  to  establish 
a  public  ferry  ....  and  receive  toll  for  the  use  of  the  same 
without  having  obtained  a  license  as  prescribed  by  this  act, .... 
such  person  is  hereby  rendered  liable  to  indictment,  and  on 
being  found  guilty  shall  be  fined  any  sum  the  jury  trying  the 
offense  may  assess:"  Clay's  Dig.  618,  sees.  26,  27.  By  the 
Code,  sec.  1200,  it  is  declared  that  "  if  any  person  demands  or 
receives  toll  for  crossing  any  ferry,  ....  without  a  license 
therefor  from  the  proper  authority,  ....  he  is  guilty  of  a  mis- 
demeanor, and  on  conviction  must  be  fined  not  less  than 
twenty  dollars."  These  extracts  from  our  statutes  show  that 
from  the  year  1820  to  the  present  time  the  right  to  keep  a 
public  ferry  for  toll  has  been  a  franchise,  which  could  not  be 
exercised  without  a  license  or  legislative  grant;  and  that  the 
unauthorized  exercise  of  such  right  has  all  the  time  been  pro* 
hibited  undeif  a  penalty. 

There  is  no  direct  or  express  proof  in  this  record  that  the 
ferry  at  Selma  ever  was  established  in  either  of  the  modes  above 
pointed  out,  until  after  this  suit  was  brought.  The  note  which 
is  the  foundation  of  this  action  was  executed  for  the  lease  of  the 
feny  privilege  for  one  year,  and  upon  no  other  consideration 
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Upon  fhifl  feature  of  the  ease,  we  think  the  principle  appliea 
in  its  fall  force,  that  a  contract  founded  on  an  act  which  the  law 
prohibits  nnder  a  penally  is  void:  Stanley  y.  Ndaan,  28  Ala.  614, 
and  other  authorities  on  the  brief  of  appellant's  counsel. 

It  is  contended  for  the  appellee  that,  as  Milton  went  into  the 
possession  of  the  ferry  under  the  lease  from  Mrs.  Tarver  (now 
Mrs.  Haden),  and  has  neyer  been  disturbed  in  his  possession, 
he  should  not  be  heard  to  question  her  title.  We  admit  the  gen- 
eral rule  that  a  tenant  is  not  permitted  to  dispute  the  title  of  his 
landlord.  The  principle,  however,  does  not  apply  to  this  case. 
We  haye  shown  above  that  a  public  ferry  is  a  franchise,  and  that 
from  the  year  1820  to  the  present  time  its  exercise  without 
license  or  legislative  grant  has  all  the  time  been  prohibited 
under  a  penalty.  To  allow  the  principle  to  govern  a  case  like 
the  present  would  be  to  sacrifice  a  sound  legislative  policy  to 
the  presumed  allegiance  which  a  tenant  owes  his  landlord. 

In  the  case  of  Satterlee  v.  MaUheioson,  13  Serg.  &  B.  183,  this 
question  arose  as  follows:  Elizabeth  Matthewson  claimed  title 
to  land  under  what  is  there  called  a  Oonnecticut  title.  The  laws 
of  Pennsylvania,  in  whose  territory  the  lands  were,  declared 
those  Oonnecticut  titles  invalid.  Satterlee  went  into  possession 
as  tenant  of  Mrs.  Matthewson,  and  subsequently  acquired  a  title 
to  the  premises,  which  had  been  derived  from  Pennsylvania. 
Mrs.  Matthewson  brought  ejectment  against  Satterlee  for  the 
land;  and  the  question  was,  whether  the  latter  could  deny  the 
title  of  the  former.  It  was  held  that  he  could.  The  court, 
among  other  things,  remarked  that ''  a  settler  under  Oonnecticut 
could  not  pretend  to  an  implied  contract  with  the  common- 
wealth, because  he  set  up  a  title  in  direct  opposition  to  the 
commonwealth That  landlords,  claiming  under  Oon- 
necticut, had  no  right  to  expect  from  the  courts  of  Pennsylvania 
the  extension  of  a  privilege  by  virtue  of  which  their  tenants, 
who  had  purchased  under  a  Pennsylvania  title,  should  be  es- 
topped from  defending  themselves  by  that  title." 

In  the  later  case  of  MiOer  v.  McBair,  14  Serg.  &  B.  882,  (Hb- 
eon,  J.,  in  delivering  the  opinion  of  the  court,  said:  *'A  tenant 
may  impeach  his  landlord's  title  whenever  he  can  show  that  he 
was  induced  to  accept  of  the  lease  by  misrepresentation  and 
fraud." 

In  the  present  case  Mrs.  Tarver,  by  leasing  the  ferry  to  Mr. 
Milton,  impliedly,  if  not  e^^ressly,  represented  that  she  was  the 
owner  of  the  franchise;  and  it  is  impossible  to  resist  the  conclu- 
sion that  Milton  would  not  have  accepted  the  lease  if  he  had 
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known  the  title  to  be  invalid:  See  Lanier  y.  JStU,  26  Ala.  664. 
We  hold  that  one  who  usurps  the  right  to  keep  a  public  ferry, 
in  violation  of  our  statutes,  cannot  claim  the  allegiance  from  his 
lessee  which  is  due  from  a  tenant  to  his  landlord.  There  is,  in 
this  case,  another  clear  ground  on  which  to  place  our  decision. 
One  who  iisurps  a  franchise,  and  makes  contracts  based  ui>on  it, 
cannot  enforce  such  contracts  in  the  courts  of  the  country:  See 
CUy  Council  of  Montgomery  v.  Montgomery  db  W.  Plank  Road  Co.^ 
31  Id.  7G,  and  authorities  cited. 

Another  point  made  in  the  argument  we  feel  it  our  duty  to 
notice.  Mrs.  Haden,  those  under  whom  she  claims  title,  and 
her  lessee,  had  been  in  the  uninterrupted  possession  of  this 
ferry  for  near  thirty  years  when  the  note  sued  on  in  this  case 
was  executed.  It  is  claimed  for  the  appellees  that  under  these 
circumstances  it  is  our  duty  to  presume  that  this  franchise  had 
been  regularly  granted.  The  appellants  invoke  the  maxim,  Nul" 
lam  tempos  occurrit  reipuJblicas.  The  authorities  on  this  question 
are  not  entirely  in  harmony.  In  2  Bla.  Gom.  87,  it  is  said  that 
franchises,  *<  being  derived  from  the  crown,  must  arise  from  the 
king's  grant;  or,  in  some  cases,  may  be  held  by  prescription." 
At  page  266,  note  10,  2  Wendall'a  Blackstone,  the  subject  of 
prescription  is  again  treated,  and  several  authorities  are  cited. 
It  is  ther^  said  that  *'  evidence  of  twenty  years*  user  as  of  right, 
against  the  owner  of  the  fee  and  those  deriving  under  him,  was 
held  sufficient,  if  unexplained,  to  authorize  a  jury  to  presume 
such  a  grant,  even  against  the  crown;  and  positive  proof  of  the 
non-existence  of  such  right,  at  any  time  before  the  twenty 
years,  did  not  of  necessity  form  any  objection  to  such  presump- 
tion." The  citations  sustain  the  annotator:  Fenwarden  Y.Ching, 
1  Moo.  &  M.  4D0;  Knight  v.  HaUey,  2  Bos.  &  Pul.  206;  King  v. 
Holm,  11  East,  384.  In  Trotter  v.  Harris,  2  You.  &  Jer.  285, 
the  simple  question  was  the  right  to  a  ferry  privilege.  It  wa4 
admitted  that  it  was  a  franchise  which  must  be  by  royal  grant, 
or  license  from  the  crown.  The  court  held  that  **  from  a  user  of 
thirty-five  years  the  jury  might  presume  that  a  ferry  had  a  It^pal 
origin."  See  also  Gibson  v.  Clark,  1  Jac.  &  W.  159,  1G2;  Stark 
V.  McOowen,  I  Nott  &  M.  387,  895;  Carroll  v.  Norwood,  6  Har. 
&  J.  155, 161;  Barcklay  v.  Hotoell,  6  Pet.  498,  512, 513;  Harvie 
V.  Cammack,  6  Dana,  242,  244;  Duncan  v.  Beard,  2  Nott  &  M. 
400;  Van  Dyck  v.  Van  Beuren,  1  Cai.  84;  McArthur  v.  Carrie* f^ 
Adm'r,  32  Ala.  75  [post,  p.  529],  and  authorities  cited.  In  mis 
case,  where  the  question  of  the  right  to  the  franchise  is  only 
eollaterally  presented,  we  hold  that  from  the  uninterrupted  n«i 
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and  oconpotion  of  the  puUiofeny  for  twenty  yean  the  prasmnp- 
tion  may  be  drawn  that  it  had  a  legal  origin. 

Under  the  charge  which  was  given  in  this  case,  it  becomes 
necessary  to  decide  whether  this  presumption  is  one  which  must 
be  at  all  times  left  to  the  discretion  of  the  jury » or  whether  it  can 
ever  become  an  absolute  or  prima  facie  presumption.  It  is  not 
necessary  in  this  case  to  determine  whether  the  presumption  is 
absolute  or  prima  facie.  If  it  in  fact  be  either,  the  legal  effect, 
under  the  facts  disclosed  by  this  record,  is  the  same.  The  single 
fact  of  uninterrupted  use  and  enjoyment  for  near  thiriy  years 
is  proTed  on  one  side,  and  there  is  no  proof  which  in  the  least 
contradicts  or  weakens  this  testimony.  Proof,  if  such  exist, 
that  there  was  in  fact  no  legislatiye  grant  or  license  will  not 
impair  the  presumption.  The  proof  which  can  be  effectual  to 
OTerlum  the  presumption  must  be  addressed  to  the  character 
of  the  use,  enjoyment,  or  occupation;  miist  tend  to  show  that 
such  use  and  enjoyment  are  not  inconsistent  with  the  right  in 
another  or  in  the  government.  Want  of  original  authoriiy  to 
exercise  the  franchise  caunot  in  the  least  tend  to  establish  this 
proposition.  We  have,  then,  the  familiar  principle  of  tk  prima 
fade  presumption  without  any  countervailing  proof.  In  such 
case,  the  presumption  becomes  conclusive. 

In  McArQiur  v.  Carrit^s  AdvCr^  mtpra,  we  considered  the 
question  of  twenty  years*  uninterrupted  adverse  use  and  pos- 
session of  personal  property  under  claim  of  title.  We  there 
held  that  such  possession  vested  in  the  holder  a  prima  facie 
title,  and  that  such  prima  facie  title  could  not  be  overturned  by 
proof  that  in  its  inception  it  was  bad.  That  was  a  case  not  cov- 
ered by  any  of  our  statutes  of  limitation,  and  rested  alone  on 
the  presumption  drawn  from  lapse  of  time.  We  think  the  same 
principle  governs  this  case.  There  being,  then,  no  evidence 
which  could  tend  to  overturn  the  prima  facie  case  made  by 
the  plaintiffs,  there  was  on  this  feature  of  the  case  nothing  but 
the  credibility  of  the  testimony  to  be  passed  on  by  the  jury. 
The  charge  of  the  circuit  court  presented  that  question  in  a 
form  free  from  objection. 

The  only  remaining  question  is  that  of  the  variance  between 
the  complaint  and  the  note.  I  have  felt  inclined  to  doubt 
whether  this  question  can  be  here  considered  as  having  been 
raised  in  the  court  below.  On  further  reflection,  we  are  unan- 
imous in  the  opinion  that  the  charge  makes  it  neoesaaiy  that  we 
should  pass  upon  it. 

The  doctrine  is  certainlv  clearly  settled,  that  in  pleading  it  is 
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always  sufficient  to  describe  a  contract  according  to  its  legal 
effect;  and  that  a  promissory  note  made  payable  to  one  who  is 
at  the  time  a  married  woman  is,  in  l^gal  effect,  payable  either 
to  the  husband  or  to  husband  and  wife»  as  they  may  elect  to 
bring  the  suit  in  his  name  or  in  their  joint  names:  See  1  Oh.  PL 
80;  1  Oreenl.  Ev.,  sec.  69;  PhtUiskirk  y.  PluckweU,  2  Mau.  & 
Sel.  893;  Ankerdein  y.  Clark,  4  T.  B.  616;  and  other  authorities 
on  the  brief  of  appellee.  This  suit,  howeyer,  is  not  brought  in 
the  names  of  Mr.  and  Mrs.  Haden  as  husband  and  wife,  but  as 
indiyiduals.  To  jiistify  a  recoyery  by  them,  it  is  not  only  neces- 
sary to  read  the  note  in  eyidence,  but  they  are  re(]iuired  to  go 
further,  and  proye  an  independent  &ct,  to  wit,  that  they  sustain 
to  each  other,  and  did  at  the  time  the  note  was  executed,  the 
relation  of  husband  and  wife.  There  is  no  ayerment  to  let  in 
this  proof.  This  suit  is  brought  in  the  indiyidual  right  of  the 
plaintiffs,  and  the  complaint  describes  a  note  which  is  payable 
to  the  two  by  name.  Under  the  complaint,  without  amendment, 
the  note  was  not  proper  eyidence;  and  hence  we  hold  that  the 
proof  did  not  justify  a  recoyery  by  plaintiffs,  described  as  they 
were  in  the  margin:  Hugiienin  y.  LetonddL,  26  Ala.  662;  Engli^ 
y.  Owrge,  80  Id.  682;  Agee  y.  Williams,  Id.  636;  Lewis  y.  Har- 
ris, 81  Id.  689. 

If  the  suit  had  been  in  the  names  of  the  two  plaintifb,  de> 
scribing  them  as  husband  and  wife  at  the  time  the  note  was 
executed,  or  describing  them  as  administrator  and  administra- 
trix, and  suing  in  that  right,  and  if  the  complaint,  on  the  last 
hypothesis,  had  contained  an  ayerment  that  the  note  sued  on 
was  assets  in  their  hands  as  administrators  of  their  intestate, 
there  could  then  be  no  objection  urged  against  the  form  of  the 
suit. 

For  the  single  error  aboye  pointed  out,  the  judgment  is  re- 
yersed  and  the  cause  remanded. 

Right  to  Kkbp  Pubuo  Ihaaer  d  Fa^NCHiBi,  the  ezeraiM  of  wfaioh  if 
■nbjeot  to  regulation  by  the  proper  publio  aathoritiee:  8Mf9tm  ▼.  Bomrd  t^ 
Supervi9or$t  6S  MIm.  801,  dting  the  principal  oeae. 

CONTBAOIS  FOUKDSD  ON  IlUBOAL  C0VSd>KRATI0N  ABM  VoiD,  thOQgh  tbt 

the  act  on  which  they  are  foonded  be  merely  prohibited  under  statatory 
penalty:  See  Ohio  L.  /.  A  T.  Oo.  v.  MerekamU  et€.  Co,,  6»  Am.  Dec  741 
and  notea  769,  770. 
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MoAbthur  v.  Cabbie's  Adminibtbatob. 

[32    AT.ABiMA,  75.] 

OonsT  IS  NOT  Rbquibbd  to  bu  Active  in  Assigning  Stbuok  Jubt,  and  if 
not  bound  to  grant  one  on  demand  of  the  parties,  unless  snch  demand 
be  made  before  the  organization  of  the  jury  is  commenced. 

OooBT  MAT  RxFuss  TO  Entxktain  Motion  vor  Suppbbssion  ov  Entirs 
Deposition,  where  the  motion  is  made  after  the  trial  has  oommenoed,  as 
the  statute  requires  that  such  a  motion  must  be  made  "before  entering  on 
the  trial;**  and  this  rule  applies  though  the  party's  attorney  states  that, 
«in  the  hurry  of  preparation  for  trial,  he  had  forgotten  to  make  the  mo- 
tiony"  and  ofifers  to  let  the  cause  stand  in  the  same  position  as  though  it 
had  been  made  at  the  proper  time. 

SHBRIfF  MAT  AmXND  ReTTRN  TO  WbIT,  BT  LSAVB  OF  COUBT,  IN  DbTINUS, 

so  as  to  make  the  return  correspond  to  the  facts;  and  such  amended 
return  relates  back  to  the  time  when  it  ought  to  have  been  made. 

Iv  Action  bt  Administrator  db  Bonis  non,  against  one  riMmi^g  under 
the  purchaser  at  a  sale  by  the  prior  administratrix,  where  the  validity  of 
■iioh  sale  is  in  issue,  the  declarations  of  the  administratrix,  expressing 
her  opinion  that  the  sale  was  good,  are  not  admissible  evideiioe  for  the 
porohaser;  nor  is  evidence  admissible  to  prove  that  the  administratrix 
applied  the  proceeds  of  the  sale  to  the  support  and  education  of  the  in- 
testate's children. 

Ebobipt  bt  Distributbbs  of  Dbgedbnt*s  Estatb  of  Pbooeids  of  Un- 
AUTHORisxD  Salb  by  the  administrator  will  not  operate  as  a  ratification 
of  the  sale,  unless  such  distributees  were  of  lawful  age  when  they  re- 
ceived the  said  proceeds,  aibd  knew  the  facts  regarding  such  sale. 

Dbolarations  of  Administrator  in  Chibf  that  Salb  of  Intistatb's 
Pbopbrtt,  made  by  him,  was  private,  and  therefore  void,  are  not  com- 
petent evidence  for  the  succeeding  administrator,  for  the  purpose  of  im- 
peaching the  sale  and  recovering  the  property  from  one  claiming  under 
the  purchaser  at  such  sale. 

DmNVB  will  not  Lib  against  Onb  Who  has  bbbn  Dispossbssbd  of 
property  by  legal  process,  unless  the  legal  custody  of  the  property 
terminated  before  levy  of  the  writ. 

Puma  Faoib  Presumption  of  Title  and  Ownership  is  raised  by  proof  of 
uninterrupted  adverse  possession  of  personal  property  for  twenty  years, 
and  such  presumption  can  only  be  overturned  by  proof  that  such  posses- 
sion was  not  inconsistent  with  phuntiff*s  right,  or  explahung  or  excusing 
such  long  acquiescence  on  some  ground  other  than  proof  of  original  de- 
fect of  title  in  the  possessor. 


Dbtinue  bj  the  adminisizator  de  bonis  non  of  Henxy  W. 
Ckrrie,  deceased,  to  recover  of  defendant  certain  slayes  held 
and  claimed  by  him  as  his  property  under  a  sale  thereof  to  his 
father,  by  Amelia  Carrie,  the  widow,  and  at  that  time  admin- 
istratrix of  decedent's  estate.  To  the  writ  defendant  pleaded 
not  guilty.  The  parties  then  announced  themselves  as  ready 
for  trial.  On  being  called  on  to  accept  or  reject  the  jury^  the 
Am.  Dna  You  LZX— 94 
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defendant  replied  by  demanding  a  struck  jury,  which  was  re- 
fused. Defendant  excepted.  On  the  trial,  while  plaintiff  waa 
introducing  his  evidence,  defendant  stated  to  the  court  that,  in 
the  hurry  of  preparation  for  trial,  he  had  foigotten  to  move  to 
suppress  the  deposition  of  Lewis  Daniels,  and  asked  leave  to 
make  the  motion,  offering  to  let  the  cause  stand  before  th» 
court  as  though  the  motion  had  been  made  at  the  proper  time. 
The  request  was  denied,  and  defendant  excepted.  On  the  trial, 
the  sheriff  who  had  seized  the  properly  on  the  writ  in  this  case 
was  allowed,  against  defendant's  objection,  to  amend  his  return 
to  a  former  writ  to  correspond  with  the  facts,  so  as  to  show  that 
his  seizure  on  such  writ  was  discharged,  by  order  of  the  parties, 
before  the  seizure  under  the  present  writ.  The  remaining  facts 
are  stated  in  the  opinion. 

Parsons  and  <7.  While,  for  the  appellant. 

William  P.  and  T.  O.  Chilton,  and  James  E.  Belser,  contra. 

By  Court,  Stone,  J.  The  code,  sec.  2264,  does  not  require 
the  court  to  be  active  in  assigning  a  struck  jury  in  the  cases  for 
which  that  mode  of  trial  is  provided.  It  is  only  when  one  of 
the  parties  makes  the  necessary  demand  that  the  court  is  called 
upon  to  order  the  selection  of  a  jury  according  to  the  provisions 
of  the  section  we  are  considering.  It  follows  from  this  that  im- 
mediately after  the  parties  have  announced  themselves  ready  for 
trial,  and  before  any  steps  have  been  taken  therein,  the  party 
desiring  a  struck  jury  must  make  the  demand;  and  if  he  delay 
until  the  organization  of  the  jury  has  been  entered  upon,  the 
court  is  not  bound  to  grant  his  request.  Whether  it  would  be 
error  if  the  court  shordd  make  such  order  after  the  proper  time 
for  making  the  demand  had  been  permitted  to  elapse,  we  need 
not  now  inquire.  The  motion  to  suppress  the  deposition  of  the 
witness  Daniels  came  too  late.  The  court  did  right  in  overruling 
it:  Code,  sec.  2328. 

There  is  no  error  in  permitting  the  sheriff  to  amend  his  re- 
turn so  as  to  make  it  speak  the  truth.  No  rights,  as  the  law 
recognizes  that  term,  had  vested  in  the  defendant,  which  were 
disturbed  by  the  amendment:  Hodges  v.  Laird ,  10  Ala.  678: 
Caskey  v.  Eaviland,  18  Id.  314;  Kemp  v.  Porter,  6  Id.  172 
Walkins  v.  Gayle,  4  Id.  153;  Thatcher  v.  HUler,  13  Mass.  2< 
McOehee  v.  McOehee,  8  Ala.  86;  Woodward  v.  Harbin,  4  Id.  534 
[87  Am.  Dec.  753]. 

Having  shown  that  there  was  no  error  in  allowing  the  amend- 
ment of  the  sheriff's  return,  such  amended  return,  under  all 
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our  authorities^  dates  as  of  the  time  when  it  should  have  been 
made:  See  Hodges  y.  Laird^  supra;  Woodward  t.  Harbin^  supra. 
There  was  no  error  in  admitting  the  amended  return  in  evidence. 

There  was  no  error  in  excluding  the  evidence  that  with  the 
proceeds  of  the  slave  Mrs.  Carrie  "raised  and  educated  her 
children;  that  is,  by  means  of  the  stock  of  cattle"  bought  with 
that  money.  To  allow  this  defense  would  be  to  legalize  the  void 
sale,  by  the  use  to  which  she  applied  the  proceeds. 

Neither  was  it  permissible  to  prove  that  Mrs.  Carrie  had  ex- 
pressed the  belief  that  "  the  sale  was  a  good  one,"  or  that  "  she 
knew  the  sale  was  a  good  one,  because  she  had  received  the  ad- 
vice of  her  attorney,  Mr.  Hall."  The  validity  of  the  sale  de- 
pended on  the  facts  attending  it,  not  on  her  opinion. 

That  portion  of  the  evidence  of  the  witness  Boan  which  states 
that ''  she  [Amelia  Carrie]  afterwards  divided  the  cattle  [bought 
with  the  proceeds  of  the  slave]  among  her  children,  which  they 
received  as  coming  to  them  from  their  father's  estate,"  presents 
a  question  of  more  difficulty.  Evidently  the  testimony  as 
o£fered  was  wholly  insufficient  as  a  defense  to  this  action.  Their 
receipt  of  the  cattle,  which  it  is  alleged  were  bought  with  the 
money  received  for  the  slave,  could  not  operate  as  a  ratification 
of  the  sale  of  said  slave,  unless  they,  the  children,  at  the  time 
they  received  the  cattle,  were  of  lawful  age,  and  knew  with  what 
funds  the  cattle  had  been  bought.  Whether  this  defense  will 
avail  if  they  had  such  knowledge,  we  do  not  now  determine:  See 
Story  on  Agency,  sees.  244-253;  Butler  v.  (yBrien,  6  Ala.  316; 
EUioU  V.  Branch  Bank  of  M(Me,  20  Id.  845. 

That  portion  of  the  evidence  of  the  witness  Daniels  which 
assumed  to  repeat  a  declaration  made  by  Mrs.  Carrie,  to  the 
effect  that  the  slave  Fanny  had  been  sold  at  private  sale,  should 
have  been  excluded.  She  is  not  a  party  to  this  suit;  was  not  in 
possession  of  the  property  when  she  made  the  declaration;  and 
it  was  not  made  in  connection  with  any  act  which  it  could  ex« 
plain.  We  suppose  this  decision  was  made  on  the  authority  of 
OanU  V.  Phillips,  23  Ala.  295.  In  that  case  the  declarations 
were  proved  against  the  administrator  de  bonis  non  to  defeat 
the  claim  he  set  up.  They  consisted  chiefly  of  statements  made 
by  the  executrix,  Mrs.  Gantt,  while  she  had  control  of  the 
estate.  In  this  case  the  declarations  are  offered  by  the  admin- 
istrator de  bonis  non  to  defeat  the  title  executed  by  the  admin- 
istratrix in  chief,  and  to  show  continuing  property  in  the  estate. 
The  difference  consists  in  the  well-defined  distinction  between 
proving  admissions  against  and  for  the  party  making  them. 
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The  charge  of  the  court  presents  the  only  remainmg  questions 
which  we  propose  to  consider.  The  charge  must  be  construed 
in  connection  with  the  evidence,  all  of  which  is  set  out  in  the 
bill  of  exceptions.  The  plaintiff  read  in  eyidenoe  a  statute  of 
Mississippi  prohibiting  private  sales  bj  executors  and  adminis- 
trators, and  which  agrees  in  substance  wiUi  our  own.  The 
proof  is  in  conflict  whether  the  sale  of  the  slave  Fanny  by  Mrs. 
Carrie  was  public  or  private;  but  the  jury,  we  suppose,  found  it 
was  private.  The  proof  conduces  to  show  that  the  sale  and 
change  of  possession  took  place  more  than  twenty  years  before 
the  present  suit  was  brought.  The  proof  also  shows  that  when 
the  suit  was  instituted  the  slaves  in  controversy  were  in  the  jail 
of  Tallapoosa  county,  having  been  lodged  there  by  the  sheriff 
under  a  former  seizure,  in  a  suit  by  Mrs.  Carrie  against  the  de- 
fendant in  this  suit.  The  proof  shows  that  before  the  seizure 
in  this  case  the  sheriff  was  instructed  by  the  plaintiff's  attorney — 
the  same' attorney  having  instituted  both  suits — ^to  discharge  the 
levy  made  under  Mrs.  Carrie's  writ.  The  amended  return  shows 
that  in  legal  effect  this  was  then  done. 

The  circuit  court  did  not  err  in  construing  the  Mississippi 
statute  in  relation  to  private  sales  by  administrators.  In  that 
state,  as  in  this,  such  sales  are  void. 

It  is  here  contended  that  at  the  time  this  suit  was  commenced 
the  defendant  had  not  such  possession  of  the  slaves  as  would 
justify  the  maintenance  of  this  action. 

In  the  case  of  Walker  v.  Fennery  20  Ala.  192, 198,  which  was 
an  action  of  detinue,  this  court  said  that,  after  carefully  looking 
into  the  authorities,  it  might  *'be  safely  asserted,  as  the  rule 
deducible  from  them,  that  to  entitle  the  plaintiffs  to  recover 
they  must  show  that  the  defendant,  either  at  the  time  of  demand 
made,  or  in  the  event  there  was  no  demand  at  the  time  the  writ 
was  sued  out,  had  the  actual  possession  or  the  controlling 
power  over  the  properly;  unless,  having  the  possession  anterior 
to  such  demand  or  suit,  he  has  wrongfully,  or  to  elude  the  plain- 
tiff's action,  parted  vnth  it;  or  unless  he  holds  it  under  a  con- 
tract of  bailment,  the  terms  of  which  he  violates  by  failing  to 
redeliver  it."  To  the  same  effect  are  Fenner  v.  Kirkman,  26  Id. 
650-665;  Harris  v.  EiUman,  Id.  380. 

At  the  time  this  suit  was  commenced  the  defendant  had  not 
the  actual  possession  of  the  property,  neither  had  he,  so  far  aa 
this  testimony  informs  us,  parted  with  the  possession  by  any  act 
or  volition  of  his  own.  He  had  been  dispossessed  by  legal  pro- 
So  long  as  the  property  was  held  under  that  process,  the 
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sheriff  had  a  special  properly  in  it,  and  the  defendant  did  not 
haTe  the  "  controlling  power"  OTer  it.  The  primary  court  in 
this  case  instructed  the  jury,  in  effect,  that  if  they  belioTed  the 
testimony  of  the  witness  Lockett  as  to  the  custody  of  the  slaves 
when  this  suit  was  brought,  then  the  defendant  had  such  pos- 
session as  would,  justify  this  action.  In  this  the  circuit  court 
passed  on  the  sufficiency  of  the  evidence,  leaving  its  credibility 
to  be  passed  on  by  the  jury.  Was  this  correct,  under  the  facts  of 
this  case? 

We  think  it  clear  that  if  the  sheriff,  under  instructions  from 
plaintiff  or  her  attorney,  discharged  the  first  levy  before  the  sec- 
ond writ  was  sued  out,  this  placed  the  slaves  under  the  legal 
control  of  the  defendant,  and  on  this  point  justified  the  institu- 
tion of  the  second  suit.  After  such  discharge  of  the  levy,  the 
sheriff's  possession  ceased  to  be  in  his  official  character,  and  he 
held  the  slaves  as  the  naked  bailee  of  the  defendant.  In  other 
words,  his  possession  was  that  of  defendant,  and  became  wrong- 
ful when  he  failed  to  deliver  the  slaves  on  demand.  The  defend- 
ant had  the  immediate  right  of  possession :  See  Walker  v.  Fsnner, 
20  Ala.  192,198. 

Let  us  apply  these  principles  to  the  question  we  are  consider- 
ing. The  testimony  of  Lockett,  the  only  witness  who  speaks 
to  this  point,  fails  to  show  that  the  instructions  to  discharge 
the  first  levy  preceded  the  suing  out  of  the  second  writ.  In 
the  brief  statement  of  these  facts,  the  idea  is  rather  conveyed 
that  at  one  and  the  same  time  the  direction  was  given  to  dis- 
charge the  first  levy  and  to  make  the  second.  If  this  be  so,  it 
lis  somewhat  repugnant  to  the  idea  that  the  instructions  to  dis- 
charge were  given  before  the  second  writ  was  issued.  In  this 
state  of  the  proof,  the  court  should  have  left  it  to  the  jury  to  say 
whether  the  one  or  the  other  preceded.  If  the  second  writ  was 
issued  before  the  order  was  given  to  discharge  the  levy,  then  the 
defendant  had  not, ' '  at  the  time  the  writ  was  sued  out,"  such  con- 
trolling power  over  the  slaves  as  would  sustain  this  branch  of 
the  action. 

Another  portion  of  the  charge  instructed  the  jury  to  find  for 
the  plaintiff  if  they  found  certain  hypothetical  facts  to  be  true, 
**  even  should  they  believe  from  tiie  evidence  that  defendant,^ 
and  his  father,  under  whom  he  claimed,  held  possession  of  the 
slave  Fanny  in  Hancock  county,  Mississippi,  for  twenty  years, 
claiming  them  openly  as  their  own  properly." 

In  this,  as  in  most  of  the  states  of  this  Union,  there  is  a 
growing  disposition  to  fix  a  period  beyond  which  human  transr 
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actions  shall  not  be  open  to  judicial  inTestigation,  even  in  cas^s 
for  which  no  statutory  limitation  has  been  proYided.  This 
period  is  sometimes  longer,  and  sometimes  shorter,  dependent 
on  the  nature  of  the  properly  and  the  character  of  the  trans- 
action. By  common  consent,  twenty  years  have  been  agreed 
on  as  a  time  at  the  end  of  which  many  of-  the  most  solemn 
transactions  will  be  presumed  to  be  settled  and  closed:  See  2 
Story's  Eq.  Jur.,  1028  b.  The  nature  of  this  presumption,  and 
the  manner  of  drawing  it,  are  not  in  the  mother  country  and  in 
the  several  states  the  same.  See,  on  this  subject,  Phill.  Ey., 
Gcwen  &  Hill's  notes,  Van  Cott's  ed.,  part  1,  pp.  536,  456,  457, 
464,  486-600,  604,  506;  6  Id.  267;  Sims  t.  Aughtery,  4  Strobh. 
Eq.  103. 

The  precise  question  we  are  considering  does  not  appear  to  have 
been  before  considered  in  this  court.  Kindred  questions  have 
been  under  reriew.  In  Bhodes  t.  Ikimer,  21  Ala.  210,  an  effort 
was  made  to  bring  an  administrator  to  a  settlement  after  a  great 
lapse  of  time.  Chilton,  J. ,  employed  the  following  very  pointed 
language:  '*  If  a  final  judgment  had  been  rendered,  according 
to  the  principles  of  the  common  law,  it  would  be  presumed  to 
have  been  paid  after  the  expiration  of  twenty  years;  and  if  the 
parties  allow  this  period  to  elapse  without  taking  any  steps  to 
compel  a  settlement,  we  think  the  presumption  of  payment 
arises,  and  the  executor  or  administrator  should  be  exempted 
from  the  necessity  of  hunting  up  eyidence  to  prove  accounts  and 
vouchers  which  ordinarily  enter  into  such  settlements." 

In  Bameti  v.  TarrenJce^  23  Ala.  463,  a  settlement  had  been 
attempted;  but  it  was  so  defective,  that,  under  our  decisions,  it 
could  not  be  regarded  as  a  final  settlement.  More  than  twenty 
years  afterwards  the  administrator  was  cited  to  a  final  settle- 
ment, and  he  was  sought  to  be  charged  with  assets  for  which  he 
had  never  accounted.  This  court,  after  deciding  that  it  would 
presume,  after  so  great  a  lapse  of  time,  in  favor  of  the  correct- 
ness of  that  settlement,  that  the  necessary  notices  were  given, 
and  that  the  parties  in  interest  were  present,  proceeded  to  re- 
mark thaf  a  decree  rendered  under  such  circumstances,  is 
binding  on  the  parties  to  it  until  it  is  reversed  in  the  proper 

court The  executors  cannot  now  be  called  upon,  in  the 

probate  court,  to  go  into  a  settlement  again,  when  all  parties 
have  reposed  on  that  already  made,  for  so  long  a  period  that  it 
is  fair  to  presume  that  much  of  the  proof  which  was  then  ob- 
tainable could  not  be  commanded."  In  further  considering  this 
presumption,  the  'H>urt  added:  "We  have  carefully  examined 
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the  ground  on  which  the  rule  here  suggested  is  founded,  and  are 
thoroughly  convinced  its  adoption  is  essential  to  the  safety  and 
repose  of  executors,  administrators,  and  guardians,  and  to  the 
advancement  of  the  ends  of  common  justice.  It  is  strictly 
analogous  to  the  rule  at  common  law  in  relation  to  judgments, 
and  more  liberal  than  the  rule  in  equiiy  with  respect  to  stale 
elaims." 

The  case  of  OanU  t.  PhiUipa,  23  Ala.  275,  was  a  suit  by  an 
administrator  de  bonis  rum  to  recover  a  slave,  the  title  to  which, 
it  was  alleged,  had  never  passed  out  of  the  estate.  The  defend- 
ant, and  those  under  whom  he  claimed,  had  been  in  the  adverse 
possession  of  the  property  for  more  than  twenty  years.  The 
record  of  the  orphans'  court  did  not  show  that  the  person  named 
as  executrix  of  the  will  had  ever  qualified.  If  she  had  not  quali- 
fied, then  there  could  have  been  no  assent  to  the  legacy — the  slave 
was  still  a  part  of  the  estate  of  the  testator,  and  the  plaintiff  was 
entitled  to  recover.  The  circuit  court  charged  the  jury  that  the 
jrecord  of  her  appointment  as  executrix  would  be  the  highest 
und  best  evidence  of  the  fact;  but  if  the  proof  showed  to  their 
satisfaction  that  the  appointment  and  qualification  of  said 
Elizabeth  Gktntt  as  executrix  had  been  duly  made,  and  that  in 
the  lapse  of  time  the  papers  and  record  of  the  appointment  had 
been  lost  or  destroyed,  then  the  jury  might  presume  her  ap- 
pointment and  qualification.  The  latter  part  of  this  charge  was 
assigned  as  error.  This  court,  after  collating  and  commenting 
on  many  decisions  of  other  courts,  said:  "Under  the  circum- 
stances, we  consider  the  court  left  the  question  to  ihe  jury  quite 
as  favorably  as  the  plaintiff  was  authorized  to  demand.'*  The 
judgment  was  affirmed. 

In  Harvey  v.  Thorpe,  28  Ala.  250  [65  Am.  Dec.  844],  a  similar 
decision  was  made:  Lay  v.  Law8on,  23  Id.  377. 

It  will  be  observed  that  in  the  case  cited  from  our  own  re- 
ports, of  BameU  v.  Tarrence,  23  Ala.  463,  the  presumption 
drawn  by  the  court  in  favor  of  the  regularity  and  validity  of  the 
decree  was  conclusive,  not  a  mere  prima  facie  intendment,  liable 
to  be  overturned  by  proof.  To  tlie  same  effect  is  the  principle 
announced  in  Rhodes  v.  Turner,  21  Id.  210.  These  were  pro- 
ceedings against  administrators  for  wasting,  misapplying,  and 
not  accounting  for  assets  of  the  estates  they  represented.  Under 
the  authority  of  those  cases,  if  an  administrator  has  converted 
to  his  own  use  or  privately  sold  the  property  of  the  estate,  and 
has  not  been  proceeded  against  for  the  conversion  until  the  ex- 
piration of  twenty  years  after  the  time  when  he  should  hav« 
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settled  the  estate,  he  is  forever  dischariged,  on  a  mere  presmnp- 
iion  of  law.  Suppose  after  that  time  an  administrator  de  honii 
non  should  be  appointed,  and  shotdd  sue  the  purchaser  for 
property  which  the  administrator  in  chief  had  sold  to  him  pri- 
vately, or  without  an  order.  The  law  would  presume,  in  favor 
of  the  faithless  administrator  in  chief,  that  he  had  accounted 
and  settled  for  the  property,  although  the  record  might  show 
nothing  on  the  subject.  If  the  purchaser,  under  these  circum- 
stances, should  be  held  accountable  for  this  identical  property, 
would  not  the  law  present  a  strange  anomaly?  Applying  these 
principles  to  the  case  at  bar,  Mrs.  Carrie,  in  1853,  when  this  suit 
was  brought,  could  not,  under  our  decisions,  be  made  to  ac- 
count for  the  conversion  or  devastavU  of  these  slaves.  Can 
McArthur  be  made  to  account  for  them? 

In  the  cases  of  (}anU  v.  PhiUips,  23  Ala.  275,  and  Harvey  v. 
Thorpe,  28  Id.  250  [65  Am.  Dec.  344],  the  question  whether  the 
presumption  was  conclusive  or, not  was  not  presented  by  the 
record,  and  was  not  discussed.  We  do  not  regard  them  as  au- 
thorities against  the  principles  announced  in  Bhodea  v.  TSimer, 
21  Id.  210,  and  BameU  v.  Tarrence,  28  Id.  463. 

There  is  an  able  discussion  of  this  question  in  the  case  of 
Sims  V.  Aughtery,  4  Strobh.  Eq.  103.  That  case,  in  its  legal 
bearings,  was  strikingly  like  the  present.  The  circuit  decree  was 
pronounced  by  Chancellor  Dunkin,  who,  quoting  from  a  former 
decision,  used  the  language  that  ''the  lapse  of  tweniy  years  is 
sufficient  to  raise  the  presumption  of  almost  anything  that  is 
necessary  to  quiet  the  title  of  property.  If  there  had  been  no 
will  and  no  administration,  administration  would  nevertheless 
be  presumed,  and  that  defendants  had  acquired  a  title  from  the 

administrator After  a  possession  of  twenty-five  years, 

the  court  will  presume  a  sale  by  the  executor  for  the  purpose 
of  paying  the  debts,  and  administration  de  boniB  non  after 
Lyle's  death,  and  a  sale  by  such  administrator,  or  almost  any- 
thing else,  in  order  to  quiet  the  long  possession." 

In  the  court  of  appeals  the  opinion  was  delivered  by  Chan- 
cellor Dargan;  the  profession  is  referred  to  it  as  an  elaborate 
vindication  of  this  doctrine.  After  copying  the  language  of 
Chancellor  Dunkin  last  above  quoted,  he  adds:  **  This  is  strong 
language,  but  not  stronger  than  is  warranted  by  the  authorities 
or  demanded  by  a  stem  and  imperative  public  policy.  In  re- 
gard to  property  not  the  product  of  manual  labor,  there  is,  pc^-- 
haps,  no  title  extant  in  any  part  of  the  world  that  could  with- 
stand the  searching  scrutiny  of  justice,  and  which,  if  traced  to 
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its  origin,  would  not  be  found  to  be  based  upon  fraud,  xapine, 
spoliation,  or  conquest." 

After  adverting  to  the  statutes  of  limitation  as  one  means  of 
giving  repose  to  stale  subjects  of  litigation,  he  proceeds  to  re- 
mark: **  We  have  another  system  of  rules,  founded  upon  what 
is  caUed  the  doctrine  of  legal  presumptions,  which  prevail  alike 
in  courts  of  law  and  equity,  and  which  are  eminently  subser- 
vient to  the  quieting  of  titles,  and  the  prevention  of  litigation 
arising  upon  obscure  and  antiquated  transactions.  If  these 
legal  presumptions  require  a  longer  period  than  statutory  bars 
to  acquire  force  and  effect,  they  are  more  general  in  their  opera- 
tion. They  are  highly  conducive  to  the  peace  of  society  and 
the  happiness  of  families,  and  relieve  courts  from  the  necessity 
of  adjudicating  rights  so  obscured  by  time  and  the  accidents  of 
life  that  the  attainment  of  truth  and  justice  is  next  to  impos- 
sible  These  legal  presumptions,  by  which  conflicting 

claims  and  titles  are  set  at  rest,  I  have  endeavored  to  show  are 
natural  and  necessaiy.  They  spring  spontaneously  out  of  the 
institution  and  relations  of  property.  As  to  the  precise  time  at 
which  they  arise,  each  independent  community  must  judge  for 
itself.  We  have  adopted  the  law  of  the  mother  country.  In 
South  Carolina,  as  in  England,  by  the  lapse  of  twenty  years 
without  admissions,  specialties  and  judgments  are  presumed 
to  be  satisfied  and  trusts  discharged.  Twenty  years'  continued 
possession  will  raise  the  presumption  of  a  grant  from  the  state, 
of  deeds,  wills,  administrations,  sales,  partitions,  decrees,  and 
(the  chancellor  has  said)  of  almost  anything  that  may  be  neces- 
sary to  the  quieting  a  title  which  no  one  has  disturbed  during 
all  that  period."  See  also  the  case  of  WtUiamaon  v.  WiUiamson^ 
I  Johns.  Ch.  488,  492,  493. 

In  examining  the  numerous  authorities  on  this  question,  to  be 
found  in  the  reported  cases  of  trials  at  law,  the  profession  will 
frequently  encounter  the  declaration  that  from  this  lapse  of  time 
the  jury  are  authorized  to  draw  the  presumption  which  we  have 
been  considering.  By  this  we  understand  that  the  question  is 
at  all  times  one  for  the  jury;  a  presumption  they  may  draw,  but 
that  there  are  no  rules  which  govern  them  in  such  cases.  Such 
was  the  instruction  of  the  circuit  court  in  the  case  of  Oantl  v. 
PkUlips,  23  Ala.  275,  and  in  the  case  of  Harvey  v.  Thorpe,  28  Id. 
250  [65  Am.  Dec.  344].  Now,  with  all  due  deference,  we  confess 
ourselves  unable  to  perceive  any  solid  reason  on  which  to  rest 
such  a  principle.  We  think  it  is  at  war  with  the  analogies  of 
the  law  and  with  the  theory  of  jury  trials.    Juries  are  organiced 
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to  pronounce  on  the  credibility  of  witnsses;  to  determine  dis* 
puted  facts;  to  draw  conclusions  from  doubtful  and  contradio- 
tory  premises;  and  to  admeasure  damages  where  the  law  has 
afforded  no  standard.  We  do  not  saj  these  are  the  only  func- 
tions of  a  jury,  but  they  are  the  controlling  ones.  Whenever 
the  facts  of  a  case  are  clear  and  uncontroyerted,  the  rights  of 
pai  lios  are,  or  should  be,  fixed  and  uniform.  When  there  re- 
mains no  fact  to  be  found  or  conclusion  to  be  drawn  from  con- 
tested and  indeterminate  premises,  there  is  no  use  for  a  jury, 
for  the  law  determines  the  rights  of  the  parties.  This  princi- 
ple is  absolutely  necessary  as  the  basis  of  a  uniform  system  of 
jurisprudence.  So  in  cases  where  a  jury  trial  is  necessaxy,  eveiy 
proposition  which  stands  forth  clear  and  undisputed,  and  which 
rests  on  no  inference  to  be  drawn  from  disputable  or  contro- 
verted premises,  is,  or  ought  to  be,  a  question  of  law.  On  this 
principle  rest  all  our  presumptions  of  law. 

It  is  not  our  purpose  to  deny  to  the  jury  the  right  and  duty 
of  determining  whether  in  fact  the  twenty  years  have  elapsed. 
That  fact  being  found,  however,  and  there  bdng  no  countervail- 
ing proof,  what  reason  can  exist  for  leaving  it  to  the  discretion, 
possibly  caprice,  of  that  body  whether  they  will  draw  the  de- 
sired conclusion  f  There  is  one  naked  fact,  to  wit,  acquiescence 
for  twenty  years.  There  can  be  no  reason  for  indulging  the  pre- 
sumption in  one  case  which  does  not  exist  in  all  others.  Chan- 
cellors invariably  draw  the  presumption  from  this  one  fact,  and 
we  think  a  rule  equally  uniform  should  prevail  in  courts  of  law. 
To  lay  down  a  different  rule  will  be  to  invite  a  contest  and  jury 
trial  in  every  case  thus  circumstanced.  The  circumstances  of 
each  case  will  be  api>ealed  to  by  opposing  counsel,  in  the  hope 
that  they  severally  may  impress  the  jury  with  the  belief  that  it 
is  their  duty  in  the  particular  case  to  indulge  or  withhold  the 
presumption  as  the  one  or  the  other  result  will  promote  their 
several  interests.  We  are  unwilling  to  declare  a  rule,  the  result 
of  which  may  be  to  tempt  juries  from  their  propriety,  to  multi- 
ply litigation,  and  to  increase  the  uncertainty  which  must 
always  attend  the  administration  of  the  law. 

We  do  not  wish  to  be  understood  as  saying  that  this  pre- 
sumption is  always  conclusive.  In  the  first  instance,  perhaps,  it 
never  is  so.  In  cases  like  the  present,  however,  we  hold  that  a 
prima  fade  presumption  is  raised  whenever  there  is  satisfactoxy 
proof  of  twenty  years'  uninterrupted  adverse  enjoyment  and 
possession.  Speddng  of  this  presumption,  Mr.  Starkie  says: 
''  It  gives  to  the  evidence  a  technical  efficacy  beyond  its  simile 
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force  and  operation:''  8  Stark.  Et.,  ed.  1826, 1214.  On  page 
1224  he  Bays  this  is  not  a  direct  and  immediate  inference  to 
be  made  by  the  courts  (of  law),  yet  "  the  court  will,  under 
certain  circumstances,  direct  a  jury  to  presume  an  outstand^ 
ing  term  to  haTe  been  surrendered  by  the  trustee."  To  the 
same  effect  is  Van  Dyck  t.  Van  Beuren,  1  Cai.  84.  See,  on  this 
subject,  Phill.  Et.,  Cowen  &  Hill's  notes.  Van  Cott's  ed.,  pt.  1, 
pp.  486  et  seq.;  2  Wend.  Bla.  Com.  266,  note  10;  Best  on  Pre- 
sumptions, 144;  Smiihpeter  u  Ison,  4  Rich.  L.  208  [63  Am.  Deo. 
732 J;  8  Bae.  Abr.,  Bout,  ed.,  621;  Jackson  t.  McGall,  10  Johns. 
877  [6  Am.  Dec.  343];  1  Oreenl.  Ev.,  sec.  46;  Warren  t.  Webb, 
2  Stra.  1129;  Bex  v.  Carpenter,  2  Show.  47;  TYotter  v.  Harris,  2 
Tou.  &  Jer.  286;  BeaU  t.  Lynn,  6  Har.  &  J.  336, 363, 361;  Pdh- 
man  t.  PinbingUl,  1  T.  B.  381;  Doe  y.  Ireland,  11  East,  280,  284; 
OoodiiUe  t.  Baldtoin,  Id.  288;  Pentoarden  t.  Ching,  1  Moo.  &  M. 
400;  Bex  t.  Long  Buckley,  7  East,  46;  Mayor  of  Kingston  t.  Hor- 
ner, Cowp.  102, 110;  Stodder  v.  PoweU.  1  Stew.  287;  1  Greenl. 
Cruise,  416,  416;  Bustard  t.  Gates,  4  Dana,  429;  MoPherson  t. 
Cunlif,  11  Seig.  &  B.  422,  432  [14  Am.  Deo.  642]. 

This  prima  facie  case  may,  of  course,  be  OTertumed.  It  can- 
not be  done  by  proving  that  the  title  was,  in  its  inception,  de- 
fectiVe.  Proof,  to  be  effectual  for  this  purpose,  must  be  ad- 
dressed  to  the  character  of  the  plaintiff's  possession,  either  in 
its  acquisition  or  use;  must  tend  to  show  that  such  possession 
is  not  inconsistent  with  the  plaintiff's  right;  or  some  other  ex- 
cuse, independent  o^  original  defect  of  title,  must  be  given  for  the 
seeming  long  acquiescence.    We  cannot  now  be  more  definite. 

The  record  before  us  contains  no  excuse  for  the  delay;  and 
in  such  case  the  prima  facie  presumption  becomes  conclusiye. 
It  results  from  this  that  the  chaige  of  the  circuit  court  was 
erroneous. 

We  confine  this  rule  for  the  present  to  property  situated  sub- 
stantially as  this  is,  and  do  not  design  to  pronounce  upon  the 
the  effect  of  all  possessions  that  are  acquiesced  in  for  twenty 
years. 

We  think  the  facts  of  this  case  are  eminently  illustratiTe  of 
the  propriety  of  indulging  the  presumption  that  these  proceed- 
ings were  regular.  The  sale  took  place  tweniy-two  or  twenty- 
three  years  before  this  suit  was  instituted.  During  all  that  time, 
save  perhaps  a  few  months,  the  property  remained  in  the  neigh- 
borhood in  which  it  was  sold,  in  the  independent  and  undis- 
puted possession  of  the  elder  and  younger  McArthur.  The 
eourt-hou8e«  and  all  the  records  pertaining  to  Mrs.  Carrie's  ad- 


Digitized  by  VjOOQIC 


MO  Sms  t;.  BoYmroK.  [Alabama^ 

minisiEmtioii,  have  been  destroyed  by  fire,  and  the  few  living 
witnesses  who  are  left  to  testify  of  this  transaction  give  yer- 
sions  of  it  that  are  wholly  different  and  irreconcilable.  One 
class  sweam  that  the  sale  was  private,  for  they  conducted  the 
negotiation;  another,  that  it  was  public,  for  they  witnessed  it. 
The  vaiions  persons  who  have  held  office  in  the  probate  court  in 
which  these  proceedings  were  or  should  have  been  of  record 
differ  as  radically  and  essentially  in  their  recollection  of  what 
those  records  did  disclose.  This  discrepancy  and  conflict  should 
not  induce  us  to  pronounce  a  severe  judgment  on  the  motives  of 
the  witnesses.  All  who  have  lived  long  enough,  and  who,  after 
the  lapse  of  a  quarter  of  a  century,  have  attempted  to  call  up 
from  **  memory's  veaste"  the  details  of  any  transaction  of  only 
ordinary  interest,  will  deal  charitably  with  such  discrepancies. 

This  transaction  originated  in  the  state  of  Mississippi.  The 
possession  by  the  defendant  and  his  father,  under  whom  he 
claims,  has  been  mainly  held  in  that  state.  Whether  or  not  a 
different  rule  prevails  there,  and  if  different,  whether  that  rule 
will  be  enforced  by  our  courts,  are  questions  not  presented  by 
this  ifecord,  and  we  do  not  now  decide  them:  See  Stevenson  v. 
MoBeary,  12  Smed.  &  M.  9,  44  [51  Am.  Deo.  102];  WaUcer  v. 
Forbes,  81  Ala.  9. 

Judgment  of  the  circuit  court  reversed  and  cause  remanded. 

Bid,  0.  J.,  not  sitting.        

Beouft  bt  Distributexs  or  Estate  of  Proceds  of  AniaHisnuLTOB'k 
Sale  is  not  neoeasarily  a  ratification  of  the  sale:  See  VaUt  ▼.  Fkmkng,  61  Am. 
Deo.  566. 

Return  or  Pbooess,  Amendment  or:  See  F(urfiM  v.  Painet  41  Am.  Dec. 
807,  and  cases  in  note  363.- 

Advebss  Possession  Unintebbuftedlt  roB  Twsntt  Teabs  Raises 
PBDUMFnoN  or  OwNEBSHip  AND  TiTLE:  See  Stump  V.  Henry,  61  Am.  Dea 
800,  and  notes;  McCoy  v.  Mwrwoy  68  Id.  578.  The  principal  case  is  dted 
to  this  point  in  Barkadale  v.  Ocurett,  64  Ala.  281;  Cf^maui  v.  WhUer,  Id. 
430;  Baher  v.  PrewiU,  Id.  555. 


Sims  v.  Botnton. 

[83  Alabama,  863.] 

Judgment  mat  be  Amended  Nuno  pro  Tunc  at  a  subsequent  term»  so  m 
to  show  that  a  nonsuit  was  set  aside  on  payment  of  costs,  where  the  trial 
docket  shows  an  entry  in  the  handwriting  of  the  presiding  jadge  thai 
*'  plaintiff  takes  a  nonsnit,  which  is  set  aside  on  payment  of  costs.** 

Administratob  is  not  Obuqed  to  Sue  in  his  Representativb  Capa* 
cttt  for  the  recovery  of  personal  chattels  of  his  intestate  which  ha  haa 
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had  in  his  poMeadon  as  soch  admixiistrator;  h»  nay  sua  for  and  reooTer 
them  in  his  individoal  oapaoity,  on  proof  of  his  intestate's  title,  and  his 
own  possession  as  administrator. 

C0K8TBUOTION  OF  Obdkb  GBANTiNa  Lbttuui  of  Administ&ation  is  ques- 
tion for  the  court,  and  it  is  the  duty  of  the  oourt  to  instruct  the  jury 
regarding  its  validity. 

Cbabob  Which  Makes  Validitt  of  Lbttkbs  of  ADMiKiSTRaTZON  depend 
on  sufficiency  of  parol  eridenoe,  when  they  appear  valid  from  their  face, 
is  not  error  of  which  defendant  can  complain,  being  merely  error  without 
injury. 

Valid  Grant  of  Lbttkbs  of  Administration  bt  DombstIo  Tbxbunal  of 
ExoLUSiVK  JuBiSDionoN  is  pritna  facie  evidence  of  the  death  of  the  in- 
testate,  and  that  he  died  intestate. 

Admissiov  of  Supebfluous  ob  Redundant  Evidbncx,  plaintiff's  case 
being  conclusively  established  without  it,  is  not  error  of  which  defend* 
ant  can  complain,  being  merely  error  without  injury. 

In  Dxtinuk,  whkbx  Plaintiff  has  Shown  Priob  Possession,  and  made 
out  a  prifHa/ade  case,  the  defendant  cannot  defeat  a  recovery  by  show- 
ing merely  an  outstanding  title  in  another  with  which  he  has  no  connec- 
tion. 

Bailob  mat  Maintain  Detinitk  fob  Pbopkbtt  Hibxd,  without  waiting 
for  the  termination  of  the  bailment,  where  such  property  has  been  taken 
from  the  bailee  during  the  term  by  a  third  person,  and  he  declines  to 
sue  for  the  recovery  thereof,  and  notifies  the  bailor  to  sue. 

DBTmuB  to  recover  certain  slaves.  Before  entering  on  the 
trial,  plaintiff  moved  to  amend  the  judgment  of  nonsuit  rendered 
«t  the  last  term,  nunc  pro  tunc^  the  entry  in  the  trial  docket  in 
the  handwriting  of  the  presiding  judge  being  that  *'  plaintiff 
takes  a  nonsuit,  which  is  set  aside  on  payment  of  costs."  The 
costs  appearing  to  have  been  paid,  the  motion  was  granted. 
Defendant  excepted.    The  further  facts  are  stated  in  the  opinion. 

D.  W.  Baine  and  Oeorge  W.  Oayle^  for  the  appellant. 

Byrd  and  Morgan^  ctrntra. 

By  Court,  Bioe,  0.  J.  The  proof  made  at  the  spring  term, 
1857,  authorized  the  amendment  of  the  judgment  entry  made  at 
the  fall  term,  1856,  in  relation  to  the  taking  and  setting  aside 
the  nonsuit.  There  was  no  error  in  allowing  that  amendment, 
and  in  placing  the  case  on  the  docket  for  trial:  Eeese  v.  Billing ^ 
9  Ala.  263;  Edwards  v.  Lewis,  18  Id.  494;  Chighizola  v.  Doe  em 
dem.  EsUava,  24  Id.  237. 

From  the  complaint,  it  does  not  appear  that  the  plaintiff, 
Boynton,  sues  here  as  the  administrator  of  James  A.  McEwen, 
deceased.  But  it  is  settled  that  an  administrator  who  as  such 
has  had  possession  of  personal  chattels  of  his  intestate  is  not 
obliged  to  sue  in  his  representative  capacity  for  their  recovexy, 
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and  that  he  majr  sue  for  and  recoTer  them  in  his  individual 
capadtj:  Oeorge  t.  English,  80  Ala.  682.  Although  the  com* 
plaint  does  not  on  its  face  show  that  Bojnton  claims  a  recovery 
here  as  administrator  of  McEwen,  yet  as  he  might  recover  un- 
der it  upon  his  title  and  possession  as  such  administrator,  he  had 
the  right  to  prove  that  it  was  in  his  representative  capacity  that 
he  here  claimed  a  recovery.  The  return  of  the  appraisers,  as 
offered  in  evidence  by  him,  tended  to  show  that  he  claimed  a 
recovery  in  t^t  capacity,  and  was  admissible  for  that  purpose: 
Calvert  v.  Morrow,  18  Id.  67.  No  plea  of  ne  ungues  administra- 
tor appears  in  the  record.  But  if  such  plea  did  appear,  the  evi- 
dence shows  it  to  be  untrue;  and  that  William  M.  Lapsiey  was 
the  administrator  in  chief,  and  the  plaintiff,  Boynton,  the  ad- 
mimstrator  de  bonis  non,  of  McEwen.  The  defendant  could  oot 
be  entitled  to  a  verdict  on  a  plea  which  was  thus  disproved;  and 
there  was  therefore  no  error  in  refusing  the  eighteenth  charge 
asked  by  the  defendant. 

The  construction  of  the  order  appointing  Boynton  admims- 
trator  of  the  estate  of  McEwen  was  a  matter  for  the  determination 
of  the  court:  Wyait  v.  Steele,  26  Ala.  639.  There  was  no  evidence 
tending  to  show  a  want  of  jurisdiction  in  the  probate  court  of 
Dallas  county  to  make  that  order.  It  was  therefore  the  duty  of 
the  circuit  judge  who  presided  at  the  trial  of  this  cause  to  have 
told  the  jury  that  the  order  was  valid,  and  made  by  a  court  hav- 
ing jxursidiction  to  make  it  In  not  telling  them  so,  the  drouii 
court  erred.  But  the  error  was  in  favor  of  the  defendant,  who 
here  complains  of  it.  By  committing  that  error,  and  making  the 
validity  of  the  order  dependent  on  parol  proof,  the  drouit  court 
gave  to  the  defendant  an  additional  chance  for  a  verdict,  to 
which  he  was  not  legally  entitled.  He  certainly  is  not  entitled 
to  a  reversal  for  an  error  which  clearly  did  not  injure  him,  but 
actually  gave  him  one  more  chance  for  sucoess  than  the  law 
allowed:  Eslava  v.  EUtoU,  5  Ala.  264  [89  Am.  Dec.  826];  MiUer 
y.  Jones,  26  Id.  247;  Afford  v.  Samuels,  8  Id.  96;  Code,  sees. 
670, 672,  678, 676. 

As  it  was  the  duty  of  the  court  to  have  pronounced  the  order 
valid,  it  was  not  erroneous  to  chaige  that,  in  the  absence  oi 
evidence  to  the  contraxy,  the  law  presumed  that  the  decedent 
died  intestate.  A  valid  grant  of  letters  of  administration  by  the 
domestio  tribunal  of  exclusive  jurisdiction  is  prima  fade  evi- 
dence  of  the  death  of  the  alleged  intestate,  and  of  the  right  of 
representing  him:  Brickhouse  ▼•  Brickhouse,  11  Ired.  L.  404; 
Peterkin  v.  Inloes,  4  Md.  176. 
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The  letters  of  administration  may  haTe  been  unnecessary  or 
redundant  evidence.  But  the  refusal  to  exclude  such  evidence, 
when,  as  here,  the  refusal  could  not  injure  the  party  objecting, 
furnishes  no  ground  of  reversal:  Eslava  v.  EUiott,  5  Ala.  264  [39 
Am.  Dec.  326];  Kyle  v.  Mays,  22  Id.  692;  GarreU  v.  OarreU,  27 
Id.  687. 

When  a  plaintiff  in  detinue  has  shown  a  prior  possession,  and 
made  out  a  prima  facie  case,  the  defendant  cannot  defeat  a  re- 
covery by  showing  merely  an  outstanding  title  in  another  with 
which  he  has  no  connection:  Doner  v.  Joyce,  8  Port.  803;  Dray- 
lor  V.  Marshal,  11  Ala.  458;  Lowremore  v.  Berry,  19  Id.  130  [64 
Am.  Dec.  188];  McGuire  v.  Shelby,  20  Id.  466;  Barker  v.  Dement, 
9  Gill,  7  [63  Am.  Dec.  670]. 

After  evidence  had  been  adduced  tending  to  show  that  the 
plaintiff,  as  administrator  of  McEwen^  was  in  possession  of  the 
slaves  in  controversy;  and  that  after  such  possession,  and  before 
this  suit  was  commenced,  he  had  hired  them  to  Dr.  HoweU, 
in  the  summer  of  1866,  for  the  balance  of  that  year,  and  had 
placed  them  in  his  possession;  and  that  while  they  were  thus  in 
his  possession,  and  before  the  commencement  of  this  suit,  the 
defendant  took  possession  of  them  without  the  consent  of  the 
plaintiff  or  Dr.  Howell,  and  kept  them  until  after  this  suit 
was  brought — it  was  proper  to  allow  the  plaintiff  to  prove  by 
Dr.  Howell  that  **  when  the  slaves  were  taken  away  from  him 
he  went  to  plaintiff  and  told  him  he  would  not  sue  for  them,  nor 
pay  hire  if  they  were  not  returned  to  him,  and  requested  plain- 
tiff to  sue  for  them."  That  evidence  certainly  tended  to  prove 
that  the  defendant  had  no  connection  with  the  title  outstanding 
in  Dr.  Howell  for  the  unexpired  term  of  hire,  if  that  title 
should  be  considered  as  an  outstanding  one;  and  it  also  tended 
to  bring  the  case  within  the  influence  of  the  following  principle, 
to  wit,  that  where  slaves,  during  a  bailment,  are  taken  and  con- 
verted by  a  third  person,  and  the  bailee  thereupon  refuses  to 
proceed  for  the  tort,  and  gives  notice  thereof  to  the  bailor,  and 
requests  him  to  sue  for  them,  and  thereupon  the  bailor  brings 
detinue  against  the  tort-feasor,  the  latter  cannot  defeat  the  ac- 
tion by  showing  merely  that  the  bailment  was  unexpired  at  the 
commencement  of  the  suit:  Addison  on  Gont. ,  ed.  1867, 416, 417. 
Such  conduct  on  the  part  of  the  bailee  restores  the  right  of  pos- 
session to  the  bailor,  and  forfeits  or  surrenders  his  own  accru 
ing  rights  under  the  contract:  Orani  v.  King,  14  Yt.  367; 
Farrard  v.  Thompson,  6  Bam.  k  Aid.  826;  Sanborn  v.  Colman, 
6  N.  H.  14  [23  Am.  Deo.  703];  HaU  v.  Ooodson,  82  Ala.  277. 
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-  If  the  final  judgment  is  not  in  the  proper  f orm»  it  is  fully  as 
faTorable  to  the  defendant  as  it  should  have  been.  It  does  not 
deprive  him  of  any  legal  right,  and  he  has  no  ground  for  com- 
plaining of  it. 

What  we  have  above  said  disposes  of  all  the  matters  relied  on 
for  reversal,  and  requires  us  to  affirm  the  judgmenL 

Judgment  affirmed.  

Administratobs,  Actions  bt,  in  Own  Name  fob  Pbbsonal  Cbattblb  or 
Intestate,  whether  proper:  See  Oreen  v.  Komegay^  67  Am.  Dec.  261. 

Valid  Grant  or  Administration  is  Evidence  or  Befbbsbntativb 
Character  of  Administrator,  and  of  death  of  intestate:  See  Bemick  ▼. 
BuUerJUld,  64  Am.  Dec.  316,  and  note  323. 

Erroneous  Instructions,  if  Favorable  to  Appellant,  are  no  ground 
for  reversal:  SalUnutaU  v.  BUey,  65  Am.  Deo.  334,  note  341;  WitUm  v.  Mar- 
ri/ion,  67  Id.  658. 

Erroneous  Admission  or  Rejection  of  Evidence,  .where  Bbsuli 
wonid  have  been  the  same  had  the  roling  been  otherwise,  is  not  groond  for 
reversal:  Heyntman  v.  Dannttiberg^  65  Am.  Dec.  519;  Shddan  v.  JHTe  In$» 
Co,,  Id.  565;  BockhiU  v.  Spraggs,  68  Id.  607,  and  notes. 

Defendant  in  Detinue,  Bight  of,  to  Show  Title  nr  Thibd  Pastt: 
69eJie0urry  v.  Hooper,  46  Am.  Dec  280. 


Bambo  v.  Wtatt's  Adminisibatob. 

[83  Ambama,  803  J 

Vauditt  of  Grant  of  Administration  db  Bonis  non  depends  on  the 
vacancy  of  the  office  of  administrator  at  the  time  of  appointment^  by  the 
death,  resignation,  or  removal  of  the  preceding  administrator. 

MAitifcT«n  Woman  mat  Resign  Office  of  Adbonistratriz,  under  letters 
of  administration  granted  to  her  while  sole,  without  the  concarrenoe  of 
her  husband;  and  her  resignation  terminates  her  husband's  administm- 
tion. 

VsRDiOT  in  Detinue  is  Substantially  Correct  and  in  Proper  Form 
where  in  the  following  words:  **  We  find  all  the  issues  for  the  plaintiff, 
and  that  the  slaves  named  in  the  prooeedings  [naming  them]  are  the  prop- 
erty of  the  plaintiff,  and  that  the  said  slaves  are  in  value  worth  as  fol- 
lows [naming  the  values,  etc.];  and  as  the  plaintiff  releases  all  dam- 
ages  for  hire,  we  assess  the  value  of  said  slaves,  to  wit,  three  thousand 
four  hundred  and  fifty  doUars,  as  damages  for  the  plaintifi;  to  be  dis- 
charged upon  the  delivery  of  said  slaves  by  the  defendant  to  him." 

Jpdoment  in  Detinue  on  Verdiot  for  Plaintiff,  "that  he  recover  of 
said  defendant  the  said  slaves  [naming  them],  and  on  the  failure  of  ssid 
defendant  to  deliver  said  slaves  to  said  plaintiff  when  said  plaintiff  demanda 
them,  '>.en  that  the  said  plaintiff  have  and  recover  of  the  said  defendant 
the  sum  of  three  thousand  four  hundred  and  fifty  dollars,  his  damages  so 
assessed  by  the  jury,"  is  not  proper  in  form,  but  the  error,  being  merely 
elerioal,  will  be  corrected  on  error  and  affirmed. 
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DsTXNUx  by  Thomas  M.  WilliamB,  claiming  as  administraior 
de  bonis  non  of  the  estate  of  Peter  Wjatt,  deceased,  to  recover 
certain  slaves.  The  further  facts  appear  in  the  opinion,  except 
that  the  verdict  below  was  in  the  following  words:  **  We  find 
all  the  issues  for  the  plaintiff,  and  that  the  slaves  named  in  the 
proceedings  [naming  them]  are  the  property  of  the  plaintiff, 
and  that  the  said  slaves  are  in  value  worth  as  follows  [naming 
the  values,  etc.];  and  as  the  plaintiff  releases  all  danmges  for 
hire,  we  assess  the  value  of  said  slaves,  to  wit,  three  thousand 
four  hundred  and  fifiy  dollars,  as  damages  for  the  plaintiff,  to 
be  discharged  upon  the  delivery  of  said  slaves  by  the  defendant 
to  him; "  and  the  judgment  rendered  thereon  as  follows:  *'  It  is 
therefore  considered  by  the  court  that  the  plaintiff  recover  of 
said  defendant  the  said  slaves  [naming  them];  and  on  the 
failure  of  said  defendant  to  deliver  said  slaves  to  said  plaintiff 
when  said  plaintiff  demands  them,  then  that  the  said  plaintiff 
have  and  recover  of  the  said  defendant  the  sum  of  three  thou- 
sand four  hundred  and  fifty  dollars,  his  damages  so  assessed  by 
the  jury."    The  verdict  and  judgment  were  assigned  as  error. 

Baine  and  NeSmilh,  for  the  appellant. 

^jihomas  Williams,  covUra. 

By  Court,  Waucbb,  J.  The  question  of  this  appeal  is,  whether 
the  administration  de  bonis  non  of  the  appellee,  who  was  the 
plaintiff  below,  is  valid.  The  solution  of  this  question  turns 
upon  the  point  whether  the  administration  was  vacant  at  the 
time  of  the  appointment:  MaUhews  v.  DoutkUt,  27  Ala.  278.  Of 
the  two  representatives  first  appointed,  one  was  dead,  and  the 
other,  being  the  widow  of  the  deceased,  had  married,  and  with 
her  husband  removed  from  the  state.  There  had  never  beea 
any  settlement  of  the  estate;  and  ihefeme  covert  administratrix, 
in  writing,  subscribed  by  her,  but  not  by  her  husband,  resigned 
the  administration.  The  subsisting  administration,  was,  upon 
these  facts,  without  notice,  revoked;  and  the  plaintiff  was  there- 
upon appointed  administrator  de  bonis  non.  This  action  of  the 
<!Ourt  having  occurred  before  the  adoption  of  the  code,  its  valid- 
ity must  be  tried  by  the  pre-existing  law. 

The  death  of  the  administrator  terminated  his  office.  The 
remaining  representatives  were  a/eme  covert  administratrix  and 
her  husband,  who  intermarried  with  her  after  the  commence- 
ment of  the  administration.  Excluding  from  our  view  the  other 
questions  which  have  been  argued,  we  proceed  to  consider 
whether  the  written  resignation,  delivered  into  the  proper  office^ 
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of  the  feme  covert  adminiBtratrix  alone,  not  participated  in  bj 
her  huBband,  terminatee  the  administration  of  herself  and  hus- 
band. 

By  a  statute  adopted  in  1821,  Clafs  Dig.  222,  see.  9,  it  i» 
enacted:  "  Thai  any  executor,  executrix,  administrator,  or  ad- 
ministratrix, may,  by  writing,  by  him  or  her  subscribed,  and 
delivered  into  the  clerk's  office,  resign  his  or  her  authority;  but 
in  such  cases,  he,  she,  or  they,  and  his,  her,  or  their  securities, 
shall  be  bound  for  all  the  assets  or  effects  which  shall  not  have 
been  duly  administered  or  applied,  or  shall  not  be  delivered  to 
their  successors  respectively."  This  statute  clearly  gives  to  evesy 
administrator  or  administratrix  the  power  to  divest  him  or  her- 
self of  the*  trusL  It  does  not  admit  of  an  exception  from  its 
provisions  of  any  one  holding  the  office  by  appointment  of  the 
court.  If  a^me,  who  marries  after  her  qualification,  can,  during 
the  coverture,  be  correctly  denominated  administratrix,  she  has 
the  power  of  resignation  conferred  by  the  statute,  and  existing 
by  virtue  of  iL 

An  administratrix,  after  her  marriage,  is  incapable  of  doing 
any  act  of  administration  which  might  be  to  the  prejudice  of 
her  husband,  without  his  concurrence:  2  Williams  on  Executors, 
c.  4,  pp.  825,  826;  Wentworth  on  Executors,  880;  Wankford  v. 
Wankfard,  1  Salk.  299,  806;  Adair  v.  Shaw,  1  Sch.  &  Lef.  266; 
Kavanaugh  v.  Tlumpwn,  16  Ala.  817;  PiOoU  v.  Street,  6  Port  64. 
This  incapacity  of  tiie  wife  and  the  capacity  of  the  husband  to 
discharge  all  the  offices  of  the  administration  result  from  the  lia- 
bility of  the  husband  for  the  acts  of  the  wife.  It  does  not  re- 
sult from  the  cessation  of  the  wife's  character  as  administratrix. 
The  general  remark  in  Kavanaugh  v.  Thompisan,  supra,  that  the 
husband  "  takes  upon  himself  all  the  duties  and  is  entitled  to 
all  the  privileges  which  belonged  to  the  administratrix  before 
the  marriage,"  does  not  convey  the  idea  that  by  the  coverture 
the  wife  has  ceased  to  be  admimstratrix,  or  that  the  trust  is 
suspended  as  to  her  during  the  coverture.  Some  incapacity  is 
imposed  upon  her  while  she  is  szt6  potentate  viri,  but  she  still 
remains  administratrix.  She  is  a  necessary  party  in  all  suits  for 
and  against  the  administration.  She  is  liable  after  the  termina- 
tion of  the  coverture,  for  the  devastavUs  committed  by  her  hus- 
band during  the  coverture;  and  after  the  termination  of  the 
coverture,  she  has  the  same  power  .and  authority  which  she  had 
before  its  commencement:  2  Williams  on  Executors,  828,  1564; 
Adair  v.  Shaw,  supra.  These  considerations  show  that  an 
administratrix  retains  her  character  of  administratrix  notwitb- 
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standing  her  marriage,  and  thus  oomes  mttiin  the  letter  of  the 
statute. 

In  an  old  case  of  l)a  BosaY.  De  Finna^  6  Eng.  Eoc.  167,  note, 
S.  C,  2  Lee,  888,  a/emecovefi  to  whom  administration  had  been 
decreed  was  not  allowed,  on  an  appeal  from  the  decree,  to  re- 
nounce the  administration  to  the  prejudice  of  her  husband,  who 
objected  to  it.  By  the  English  ecclesiastical  law,  there  was  not 
an  unqualified  right  of  renunciation  or  resignation  of  an  admin- 
istration: 1  Williams  on  Executors,  484;  McOowan  y.  Ward^  3 
Yerg.  875;  WoBhingUm  y.  Blwnt,  8  Ired.  Eq.  253.  The  English 
ecclesiastical  court  could,  therefore,  exercise  its  power  of  allow- 
ing a  renunciation  bja/eme  covert  in  reference  to  the  husband's 
wishes.  The  law  here  is  different.  There  is  here  a  right  to  resign. 
There  is  no  qualification  of  that  right,  and  the  court  is  not  clothed 
with  authority  to  make  its  exercise  dependent  upon  the  hus- 
band's will. 

It  would  be  inconsistent  with  the  spirit  of  the  law,  which  pre- 
scribes the  incapacity  of  2k  feme  ooveri,  to  imply  the  disability  of 
a  married  woman  to  resign  her  administration.  The  protection 
of  the  wife  is  one  of  the  objects  of  the  law  in  the  imposition  of 
her  disabilities.  The  resignation  of  an  administration  is  a  means 
by  which  a  wife  could  protect  herself  against  irreparable  loss  by 
the  misconduct  of  a  husband  inducted  into  the  administration 
by  his  intermarriage  with  her.  To  take  away  from  her  the  right 
of  resignation  which  the  statute  giyes  would  therefore  depriye 
her  of  a  means  of  self -protection  giyen  by  the  statute.  Her  pro- 
tection would  not  be  consulted  by  implying  a  disability  in  her 
to  resign.  The  wife's  safety  and  protection  will  be  less  endan- 
gered by  allowing  her  the  exercise  of  her  will  in  resigning  an 
administration  than  by  learing  her  without  the  means  of  ending 
her  liability  for  her  husband's  misconduct. 

For  the  reasons  aboye  set  forth,  we  decide  that  a  feme  covert 
administratrix  has  a  right  to  resign  her  administration.  HeDr 
resignation  must  of  necessity  terminate  the  administration  of 
her  husband,  which  exists  only  by  virtue  of  her  administration. 

The  yerdict  in  this  case  is  substantially  correct  and  proper  in 
form,  as  a  verdict  in  the  action  of  detinue.  The  judgment, 
however,  is  not  the  appropriate  one.  The  error  in  it  is  merely 
clerical,  and  must  here  be  corrected.  The  judgment,  being  thus 
c:orrected,  is  affirmed:  See  Code,  seo.  8037;  Jackgon  v.  Shipman, 
28  Ala.  488. 
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Whtpb  V.  Hass. 

(32  ALAWiMi,  430.] 

Aj/nojLTiov  ov  Kon  bt  Bbarubb  of  Plaob  ov  Patuvt*  after  deliyeiy 
to  the  pa3ree,  it  preeamed  to  hare  been  made  by  the  payee,  and  onleit 
the  aaeent  of  the  maker  is  proved,  renders  the  note  void. 

ThOFOH  PBOJtflflSOBT    NOTB  NOT    UNDEB    SSAL    MAT    NOT    BB    MbBOBB    OV 

CosTBAOT  for  which  it  was  given,  yet  the  payee  cannot  recover  on  the 
original  consideration,  if  his  recovery  on  the  note  is  defeated  by  proof 
of  a  material  alteration  by  him,  without  the  assent  of  the  maker,  the 
effect  of  which  was  to  render  the  note  void. 
Qbnkbal  Chabgb  on  Bvidbnob  in  Favob  of  Pabtt  is  invasion  of  province 
of  jury,  where  an  inference  of  fact  is  necessary  to  be  drawn  before  sach 
party  is.  entitled  to  recover. 

AonoK  on  promissoiy  note  by  payee  against  maker.  From 
the  evidence,  it  appeared  that  the  note,  after  deliveiy  to  the 
payee,  had  been  altered,  so  as  to  show  an  erasure  and  change 
of  the  place  of  payment  The  remaining  facts  appear  in  the 
opinion. 

E.  G.  BtiUock,  for  the  appellant. 

James  L.  Pugh,  contra. 

By  Court,  Bioi,  0.  J.  The  alteration  of  the  note  was  mate- 
rial, and  appears  to  have  been  made  after  its  deliyeiy  to  the  payee. 
The  presumption  is  that  the  alteration  was  made  by  him;  and  it 
is  well  settled  that  such  alteration  of  a  note  by  the  payee,  with- 
out the  assent  of  the  maker,  renders  the  note  void.  The  alter- 
ation being  shown,  and  the  presumption  arising  that  it  waa 
made  by  the  payee,  the  burden  was  upon  him  to  prove  the  assent 
of  the  maker  to  it.  If  he  failed  to  make  that  proof,  he  was  not 
entitled  to  recover,  either  upon  the  note,  or  under  any  count 
founded  on  the  same  consideration  with  the  note.  For  although 
the  note,  not  being  under  seal,  niay  not  be  a  merger  of  the  con- 
tract for  which  it  was  given,  yet  as  the  note  was  at  first  valid, 
there  can  be  no  recovery  on  the  contract  unless  the  note  still 
continues  valid,  and  is  produced  in  evidence,  or  proved  to  have 
been  lost  by  time  or  accident.  And  to  allow  the  payee,  after 
he  had  designedly  made  a  material  alteration  in  the  note  with- 
out the  assent  of  the  maker,  to  recover  upon  the  contract  for 
which  the  note  was  given,  would  be  to  depart  from  the  sound 
and  just  principle  that  "  no  one  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud  without  running  any  risk  of  los- 
ing by  the  event  when  it  is  detected: "  Master  v.  ARller,  4  T.  R. 
829;  Martenddle  v.  FoOeU,  1  N.  H.  95;   Chesley  v.  Frost,  Id. 
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145;  Humphreys  t.  OuiUow,  18  Id.  886;  NetoeU  t.  Mayberry,  8 
Leigh,  250  [28  Am.  Deo.  261];  Davidson  t.  Cooper,  18  Mee.  & 
W.  848;  1  Ghreenl.  Ev.,  sec.  121. 

We  will  not  say  that  the  facts  proved  by  the  evidence  in  the 
present  case  were  not  sufficient  to  justify  the  inference  bj 
the  jury  that  the  alteration  was  brought  to  the  knowledge  of 
the  defendant;  and  that  when  brought  to  his  knowledge  he  as- 
sented to  it.  But  the  court  is  not  authorized,  in  such  a  case,  to 
draw  an  inference  of  fact;  and  without  such  inference,  the  facts 
proved  did  not  warrant  the  court  to  declare,  as  a  conclusion  of 
law,  that  the  defendant  had  assented  to  the  alteration.  As  his 
asseint  is  not  stated  by  any  witness,  nor  admitted,  the  court 
should  have  left  it  to  the  jury  to  determine  whether  or  not  he 
had  assented  to  the  alteration;  and  should  have  charged  them 
that  if  they  believed  he  had  assented  to  it,  they  should  find  for 
the  plaintiff  the  amount  of  the  note  and  interest.  But  instead 
of  doing  so,  the  court  charged  the  jury  that  if  they  believed  all 
the  evidence,  they  must  find  for  the  plaintiff  the  amount  of  the 
note  and  interest.  In  thus  charging,  the  court  erred,  because 
thereby  it  took  from  the  jury  the  determination  of  the  question 
of  fact,  whether  the  defendant  had  or  had  not  assented  to  the 
alteration. 

For  the  error  above  pointed  out,  the  judgment  is  reversed  and 
the  cause  remandedl  ___ 

Material  Altebation  ov  Commxroial  Papxb  Bbnbxbs  rr  Void:  8e& 
Miller  y.  lUed,  67  Am.  Deo.  459,  and  note  462,  citing  prior  OMes.  The  kw 
ordinarily  preeomes  that  an  alteration  of  an  inatnunent  was  made  at  or  prior 
to  the  execution,  in  the  ahaenoe  of  intrinsic  or  extrinsic  evidence:  NeXL  y. 
Com,  25  Kan.  516,  citing  the  principal  case. 

WBimcN  AaaxxHXNT  Ofzblatino  to  Mxbob  Original  Promxss,  if  altered 
so  as  to  render  it  yoid,  cannot  be  disregarded  or  avoided  so  as  to  allow  resort 
to  the  original  contract:  See  MaUeion  v.  ElUwarth,  55  Wis.  500,  citing  th* 
principal  < 


WlBWAIiL  V.  StBWABT  &  EaSTON. 

Ht  Alabama,  483.] 

Pdbohasb  bt  Trustir  ov  Outbtakdino  Claims  or  Titlbs  innres  to  ih« 
benefit  of  the  cea^i  qn  trusty  on  hia  election  being  expressed  within  a 
reasonable  time. 

dsnn  QXTR  Trust,  Bleotin o  not  to  Consider  Trustees'  Purobasb  ov 
OuTBTAXDiNa  DISPUTED  Claiics  as  being  made  on  his  aooonnt,  and  en- 
gaging in  a  protracted  litigation  with  them  for  the  establishment  of  their 
le^al  title  onder  the  purchase,  cannot,  after  the  lapse  of  six  years  horn 
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the  porohase,  and  after  a  ooort  of  law  haa  deoided  in  favor  of  the  troa- 
tees,  oome  into  a  court  of  eqa|^  and  have  the  porohaae  held  for  liif 
benefit. 

Bill  in  equity  to  establish  resoltiog  trust  in  lands  from  pur- 
ebase  by  trustee  of  outstanding  claims  adyerse  to  the  interests 
of  the  cestui  que  trusi.  The  remaining  facts  lire  stated  in  the 
opinion. 

K.  B.  SewaU,  for  the  appellant. 

Oeorge  N.  Stewart,  contra. 

Bj  Court,  Walkeb,  J.  It  is  unquestionably  the  law  that  a 
cetstui  que  trust  has  the  option  to  take  the  benefit  of  any  pur- 
chase,  which  the  trustee  may  make,  of  claims  or  titles  adverse 
to  the  trust  estate,  upon  reimbursing  the  trustee  to  the  extent 
of  his  outlay;  but  it  is  equally  certain  that  the  c&Uux  que  trust 
must  signify  his  election  to  affirm  the  purchase  of  the  trustee, 
and  take  the  benefit  of  it  within  a  reasonable  time:  Keech  v. 
Savford,  White  &  Tudor's  Lead.  Cas.  in  Eq.  53-66,  notes,  63  Law 
Lib.;  Scott  t.  Freeland,  7  Smed.  &  M.  409  [45  Am.  Dec.  310]; 
Eawley  v.  Cramer,  4  Cow.  716;  Willard's  Eq.  180;  Hill  on 
Trustees,  536,  382;  Datxme  \.  Fanning,  2  Johns.  Ch.  252;  Jack- 
son V.  Walsh,  14  Johns.  407;  Charles  v.  Dubose,  29  Ala.  367. 

Whether  or  not  the  election  of  the  cestui  que  trust  has  been 
seasonably  expressed  is  not  determined  by  any  fixed  rule,  but 
depends  upon  the  circumstances  of  the  case.  It  becomes  neces- 
sary, therefore,  for  us  to  look  into  the  ciitoumstances  of  this 
case,  to  ascertain  whether  the  election  of  the  complainant  to 
take  the  benefit  of  the  purchase  made  by  the  defendants  was 
seasonably  expressed.  The  purchase  of  defendants  was  made 
nearly  six  years  before  the  bill  was  filed,  which  was  the  first 
intimation  by  the  complainant,  so  far  as  we  are  advised,  of  an 
intention  or  wish  to  treat  the  purchase  as  made  for  his  benefit. 
The  complainant  knew  of  the  purchase,  either  at  the  time  it  was 
made  or  within  a  short  time  thereafter.  He  had  reason  to  be- 
lieye  that  the  defendants  purchased  with  a  view  to  let  him  have 
the  land  in  payment  of  debts  due  him.  After  the  purchase  the 
complainant  repudiated  it  as  one  to  which  he  would  not  con- 
sent. At  the  time  of  the  purchase  the  land  was  held  by  one 
Seabury,  who  had  conveyed  to  a  trustee  for  the  benefit  of  the 
complainant,  by  deed  of  trust  for  the  security  of  a  debt,  and 
who  held  under  some  arrangement  with  the  complainant, 
whereby  the  latter  forbore  to  foreclose  his  deed  of  trust.  Sea- 
bury  denied  the  title  acquired  by  the  purchase  of  the  defend- 
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ants,  who  instituted  an  action  of  ejectment,  of  which  it  is 
inferable  the  complainant  was  cognizant,  and  which  continued 
for  scTcral  years.  Pending  the  action  of  ejectment,  Seabury 
conTejed  to  the  complainant  his  entire  interest  in  the  land.  In 
the  action  of  ejectment,  a  judgment  was  rendered  for  the  defend- 
ants, from  which  a  writ  of  error  to  this  court  was  sued  out.  In 
this  court  the  judgment  of  the  circuit  court  in  the  action  of 
ejectment  was  a&imed.  After  the  affirmance  of  that  judgment 
for  the  first  time,  the  complainant,  by  filing  the  bill  in  this  case, 
claimed  that  the  purchase  by  defendants  should  be  treated  as 
one  made  for  his  benefit.  When  the  defendants  bought,  thoy 
gaye  certainly  the  full  value  of  the  land,  and  more  than  the 
complainant. had  offered,  or  was  willing  to  give.  The  land 
afterwards  continued  to  deteriorate,  and  its  value  depreciated 
for  some  time;  but  the  bill  and  testimony  authorize  the  conclu- 
sion that  its  value  increased  before  the  commencement  of  this 
suit. 

Under  these  circumstances,  shi^l  ive  hold  that  the  complain- 
ant has,  within  a  reasonable  time,  signified  his  election  to  take 
the  benefit  of  the  purchase  made  by  the  defendants  ?  Shall  the 
complainant  repudiate  the  purchase  at  first,  when  the  land  ia 
of  but  little  value,  and  when  the  title  is  disputed;  permit  the 
defendants  to  pay  for  the  same,  and  lie  out  of  the  use  of  theii 
money  for  nearly  six  years;  dispute  the  title  derived  by  them, 
and  permit  it  to  be  controverted  in  the  name  of  another,  really 
for  his  benefit,  in  a  long  litigation  in  the  circuit  and  supreme 
courts;  and  after  the  title  is  established,  and  the  land  has  prob- 
ably become  valuable,  come  in  at  the  expiration  of  a  period  of 
near  six  years,  and  claim  for  the  first  time  that  he  affirms  the 
sale,  and  claims  the  benefit  of  itf  There  is  neither  authority, 
reason,  nor  moral  right  for  permitting  him  to  do  so.  The  de- 
fendants in  this  case  have  been  guilty  of  no  fraud.  Oonceding 
to  the  complainant  every  other  point  which  he  claims,  the  jus* 
tice,  right,  and  law  of  this  case  are  against  him  upon  the  point 
we  have  considered;  and  therefore,  without  considering  any 
other  question,  we  affirm  the  decree  of  the  court  below. 

Tbustis  Pubchasino  Outstahdimo  Tttlb  Adviebsk  to  that  of  cutmi  qut 
tnut  aoqniren  the  nme  for  the  bcDefit  of  the  eeftui  que  trtut  only:  See  Jewett 
▼.  Miller,  61  Am.  Deo.  761,  and  note  756,  citing  caaes. 
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[82  Alabama.  617.] 

In  Construction  or  Bill  of  Lading,  Pabol  Evidbnob  is  Adbossiblk  to 
show  that  the  words  "dan^cers  of  the  river,**  by  usage  and  oostom,  in- 
clude dangers  by  fire. 

Parol  Bvidbnob  ib  Admissiblb  to  Explain  Bboital  in  Bill  ov  Ladivo 
that  cotton  was  shipped  on  a  steamboat,  of  a  custom  for  steamboats  to 
carry  barges  in  tow,  and  to  store  findight  at  their  option,  either  on  boat 
or  bsrge.    Stonb,  J.,  dissenting. 

''Uniybbbal  PRAonoB  AND  Undbbstandino  of  Pbbsons  Bkplotxd  nr 
Natioatino  "  Pabtioular  Rivbb  will  not,  of  itself,  constitnte  aonstom. 

AcmoK  against  common  carriers  for  loss  of  ootton*  The  xe« 
maining  facts  are  stated  in  the  opinion. 

WiUiam  Boyles,  for  the  appellants. 

Oeorge  N.  Stewart^  contra. 

By  Oourt,  Bice,  C.  J.  It  is  settled  in  this  state  that  it  is 
permissible  for  the  owner  of  a  steamboat,  when  saed  for  the  loss 
of  goods  bj  fire,  to  show  by  parol  that  the  exceptiye  words, 
"  dangers  of  the  riTer,"  in  a  bill  of  lading,  by  custom  and  usage 
include  dangers  by  fire:  Sampson  y.  Oauam^  6  Port.  123  [80 
Am.  Deo.  578];  Eibler  v.  McCartney,  31  Ala.  501. 

''  In  mercantile  contracts,  as  to  the  subject-matter  of  which 
known  usages  prevail,  parties  are  found  to  proceed  with  the  tadt 
assumption  of  those  usages.  They  commonly  reduce  to  writing 
the  special  particulars  of  their  agreement,  but  omit  to  specify 
those  known  usages,  which  are  included,  however,  as  of  course, 
by  mutual  understanding.  Evidence,  therefore,  of  such  inci- 
dents is  receivable.  The  contract,  in  truth,  is  partly  express  and 
in  writing,  partly  implied  or  understood  and  unwritten.  Such 
contracts  are  very  commonly  framed  in  a  language  peculiar  to 
those  engaged  in  the  particular  trade  out  of  which  they  arise. 
.  .  •  •  Theintentionof  the  parties,  though  perfectly  well  known 
to  themselves,  would  often  be  defeated  if  this  language  were 
strictly  construed  according  to  its  ordinary  import  in  the  world 
at  large.    Evidence,  therefore,  of  mercantile  custom  and  usage  is 

admitted  to  expound  it,  and  to  arrive  at  its  true  meaning 

But  in  these  cases  a  restriction  is  established  on  the  soundest 
principle,  that  the  evidence  received  must  not  be  of  a  partictdar 
which  is  repugnant  to  or  inconsistent  with  the  written  contract 
Merely  that  it  varies  the  apparent  contract  is  not  enough  to 
exclude  the  evidence;  for  it  is  impossible'  to  add  any  material 
incident  to  the  written  terms  of  a  contract,  without  altering  its 
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effect  more  or  lees."  Neither,  in  the  oonstmotion  of  each  con- 
tnotsy  will  the  eridence  be  excluded  **  because  the  words  are  in 
their  ordinary  meaning  unambiguous;  for  the  principle  of  ad- 
mission is,  that  words  perfectly  unambiguous  in  their  ordinary 
meaning  are  used  by  the  contractors  in  a  different  sense  from 
that."  The  best  test  by  which  to  determine  the  existence  or 
non-existence  of  such  repugnancy  or  inconsistency  as  will  ex- 
clude the  proposed  eyidence  of  ilie  custom  and  usage  is  to  in- 
quire whether  the  explanation  furnished  by  the  oTidence  is 
''  such  as,  if  expressed  in  the  written  contract,  would  make  it 
insensible  or  inconsistent:"  Brown  y.  Byrne,  8  El.  &  Bl.  704, 77 
Eng.  Com.  L.;  Humfrey  y.  Dale,  in  the  court  of  queen's  bench, 
January,  1857, 5  Am.  Law  Beg.  51;  /hennery.  Bank  of  Colvuinbia, 

9  Wheat.  581;  Brown  v.  Brown,  8  Met.  573;  SrnUh  v.  Mobile  etc. 
Ins.  Co.,  80  Ala.  167;  Marine  Dock  etc.  Ins.  Co.  y.  McMillan,  31 
Id.  711;  S.  0.,  27  Id.  77;  see  also  the  notes  to  Wigglesworih  v. 
DaUison,  1  Smith's  Lead.  Cas.  677, 685;  Barber  y.  Brace,  8  Oonn. 

10  [8  Am.  Dec.  U9]. 

With  the  law  as  aboye  laid  down  for  our  guidance,  we  are 
now  to  consider  whether  the  court  below  erred  in  permitting 
the  defendants,  after  the  bill  of  lading  had  been  read  in  evi- 
dence reciting  that  the  cotton  was  shipped  on  the  steamer  Pink 
Toney,  to  introduce  evidence  tending  to  show  **  that  the  steam- 
boat had  a  barge  in  tow,  the  water  being  low;  that  it  was  usual 
and  customary  for  boatb  to  have  and  use  barges  in  tow  in  low 
water;  that  this  was  known  to  the  shipper,  who  was  the  ware- 
houseman, and  who  was  present  when  the  cotton  was  put  on 
the  boat;  that  it  was  considered  the  usual  privilege  of  the  boat 
so  to  carry  it;  and  that  it  was  the  universal  practice  and  under- 
standing, when  a  boat  had  a  barge  in  tow,  that  the  freight  was 
to  be  put  upon  the  barge  or  the  boat." 

It  is  evident  that  this  evidence  tended  to  show  a  custom  of 
the  particular  trade;  that  the  parties  to  this  suit,  at  the  time  of 
the  contract  evidenced  by  the  bill  of  lading,  were  cognizant  of 
that  custom;  that  they  contracted  with  a  tacit  reference  to  it; 
and  that  in  fact  the  very  contract  on  which  the  plaintiff  founds 
his  right  was  made  with  the  usage  or  custom  understood  to  bo 
a  term  in  it.  ''To  exclude  the  usage  is  to  exclude  a  material 
term  of  the  contract,  and  must  lead  to  an  unjust  dedsioD.  It 
is,"  as  Lord  Campbell,  0.  J.,  says,  "  the  business  of  courts 
reasonably  so  to  shape  their  rules  of  evidence  as  to  make  them 
suitable  to  the  habits  of  mankind,  asd  such  as  are  not  likely  to 
exclude  the  actual  facts  of  the  dealings  between  parties  when 
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they  are  to  determine  on  the  controversies  which  grow  out  ol 
them:"  See  SumfreyY.  DcUe^  5  Am.  Law  Reg.  51. 

It  may  be  exceedingly  difficult  to  draw  the  precise  line  of  dis- 
tinction between  cases  in  which  evidence  of  usage  and  custom 
ought  to  be  admitted  and  cases  in  which  it  ought  not  to  be  ad- 
mitted;  but  there  can  be  none  in  saying  that  there  are  cases  in 
which  such  evidence  must  be  received.  And  in  perhaps  the 
strongest  English  case  against  such  evidence,  Lord  Denman,  0. 
J. ,  was  not  willing,  in  view  of  the  authorities,  to  put  his  oppo- 
sition to  it  in  stronger  language  than  the  following:  **  But  the 
oases  go  no  further  than  to  permit  the  explanation  of  words 
used  in  a  sense  different  from  their  ordinary  meaning,  or  the 
addition  of  known  terms  not  inconsistent  with  the  written  con- 
tract: "  Trueman  v.  Loder,  11  Ad.  &  El.  589;  see  also  Barlow  v. 
Lambert,  28  Ala.  704,  which  certainly  goes  no  further  than 
Trueman  v.  Loder,  supra. 

Now,,  it  seems  clear  that  the  evidence  of  usage  and  custom 
offered  in  the  present  case  does  not  labor  under  the  objection 
of  introducing  anything  repugnant  to  or  inconsistent  with 
the  tenor  of  the  written  contract,  in  the  sense  in  which  we  have 
above  defined  repugnancy  or  inconsistency — the  sense  in  which 
that  objection  must  be  understood  in  cases  of  this  kind.  That 
evidence  goes  no  further  than  to  furnish  "  the  explanation  of 
words  used  [in  the  bill  of  lading]  in  a  sense  different  ^m  their 
ordinary  meaning,  or  the  addition  of  known  terms  not  incon- 
sistent with  the  written  contract."  It  tends  to  show  that  the 
words  **  on  the  steamer,"  used  in  the  bill  of  lading,  were  used 
*'  in  a  new,  peculiar,  or  technical  sense  "  in  the  particular  trade; 
and  that,  by  this  new,  peculiar,  or  technical  sense,  the  barge 
towed  by  the  steamboat  in  low  stages  of  water  was  included  in 
the  term  ''  steamer  or  steamboat,"  so  far  at  least  as  to  secure 
to  the  commander  of  the  boat  the  privilege  of  stowing  the  cot- 
ton on  either  the  boat  or  barge.  If  the  explanation  or  addition 
thus  derived  from  the  evidence  of  the  custom  had  been  ex- 
pressed in  the  bill  of  lading,  it  would  not  have  rendered  the 
bill  of  lading  insensible  or  inconsistent.  It  is  obvious  that  the 
bill  of  lading  would  not  be  rendered  insensible  or  inconsistent 
by  the  expression  therein  of  the  privilege  to  the  commander  of 
the  steamboat  to  stow  the  cotton  on  the  boat,  or  on  the  barge 
towed  by  her,  in  accordance  with  the  custom. 

Applying  the  law  as  above  laid  down  to  the  case  as  presented 
by  the  record,  it  is  the  opinion  of  a  majority  of  the  court  that 
there  is  no  error,  except  in  the  charge  first  excepted  to.     That 
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charge  is  understood  bj  a  majority  of  the  court  to  authorize  a 
yerdict  for  the  defendant  upon  proof  of  **  the  universal  practice 
and  understanding  of  persons  employed  in  navigating  said 
river"  to  cany  cotton  on  the  barge  in  tow,  without  proof  that 
any  word  or  phrase  of  the  contract  had,  by  virtue  of  a  lawful 
custom,  come  to  be  understood  in  a  sense  which  gave  the  carrier 
a  right  to  cany  on  the  barge.  That  charge  makes  the  case  turn 
upon  the  practice  of  the  carriers,  and  Uieir  understanding  of 
that  practice,  varying  the  contract;  and  not  upon  the  right  of 
the  carrier  under  the  contract,  when  explained  and  expounded 
in  reference  to  the  peculiar  meaning  of  its  words,  as  established 
by  a  valid  custom.  And  in  this  respect  that  charge  was  erro- 
neous. 

As  the  cause  must  be  remanded  for  another  trial,  we  deem  it 
proper  to  say  that  we  do  not  wish  to  be  understood  as  passing 
upon  the  sufficiency  of  the  evidence  to  establish  the  customs  in 
dispute.  We  decide  nothing  more  than  that  the  evidence  ob- 
jected to  was,  on  account  of  its  tendency,  admissible;  and  that, 
in  view  of  the  evidence,  all  the  charges  and  refusals  to  charge 
were  appropriate  and  free  from  error,  except  the  first  charge,  the 
error  ot  which  we  have  above  pointed  out.  For  that  error,  the 
judgment  is  reversed  and  the  cause  remanded. 

Stone,  J.,  concurred  in  all  the  legal  principles  declared  by  the  chief 
Justice,  except  in  the  ruling  admitting  testimony  to  vary  the  contract  effect 
of  the  words  "on  the  steamer  Pink  Toney,^  as  nsed  in  the  bill  of  lading, 
and  to  show  a  custom  for  such  steamboato,  under  such  contracts,  to  carry 
barges  in  tow,  and  to  store  freight,  at  their  option,  on  the  boat  or  the  barge. 
Regarding  this  ruling,  the  justice  held  that  the  testimony  did  not  establish  a 
mercantile  custom,  but  rather  a  habit  of  boatmen  to  so  cany  goods,  and  that 
such  words,  in  mercantile  usage,  had  not  a  well-known  meaning  peculiar  to 
the  particular  business;  that  therefore  such  contract  would  bind  the  boat- 
owners  to  carry  the  goods  on  the  boat,  or  render  them  liable  for  injury  aris* 
ing  from  doing  otherwise,  citing  Brown  v.  Bjfme,  3  £1.  &  6L  702;  Smith  v. 
Mobile  Nav.  etc  Co.,  30  Ala.  167;  Barlow  v.  LambeH,  28  Id.  704;  Thorp  v. 
Svghi,  33  Id.  339;  Bazin  ▼.  Livarjiool  A  P.  S.  Co.,  3  WalL  jun.  229. 

Bills  of  Ladino,  Pabol  Evibsnob  to  Vabt  ob  Explain:  Chandler  v. 
Sprague,  38  Am.  Dec  404;  note  to  Boehetter  Bank  v.  Jonee,  55  Id.  300;  Cox 
▼.  Peterton,  68  Id.  145;  admissibility  of  custom  to  explain:  Barlow  ▼.  Lam* 
heri,  65  Id.  374,  and  note  379;  Speare  v.  Ward,  48  Ind.  646^  the  latter  dting 
Iht  principal  < 
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Blaokwell's    Administbatob    v.    Blagewell's 

DiSTBIBUTEES. 

[83  AiaWAMA,  67.] 

D18TBIBUTEI8  MAT  Chabob  Administbatobs  Who  Convert  Pbofsbty  or 
Estate  into  other  specific  effects  witii  the  value  of  the  oonverted  prop- 
erty, or  may  elect  to  claim  and  porsne  the  property  for  which  it  ha» 
been  exchanged. 

bxouTOBS  AND  Administbators  oannot  Invokb  Statutk  of  Ldota- 
TI0N8  to  protect  their  possessions  against  the  claim  of  diitribntees,  mi- 
less  they  have  denied  the  continiianoe  of  the  tmst,  or  set  np  claim  m 
their  own  right. 

SSTTLEMBNT  AND   PaTXXNT  OF    DiSTBIBXTTIVB    INTERESTS  ARE  OrDINARILT 

Prbscmed  after  a  lapse  of  twenty  years  from  the  time  when  the  exec- 
utor or  administrator  should  have  settled  the  administration. 

Settlement  and  Payment  of  Distributive  Intebests  are  not  Pre- 
sumed from  lapse  of  twenty  years  after  the  administration  should  have 
been  settled,  when  the  personal  representative  holds  not  in  his  own 
right,  but  in  subordination  to  and  recognition  of  the  rights  of  the  cestui 
que  tru$t. 

Amendment  to  Bill  does  not  Make  New  Case,  and  is  Proferlt 
Allowed  in  a  case  where  the  bill  is  filed  by  a  husband  as  sole  legatee  of 
his  wife  to  recover  her  distributive  share  in  her  father's  estate,  and  the 
amended  bill  exhibited  a  marriage  contract  which  secured  to  him  a  life- 
estate  in  his  wife's  personalty,  and  to  her  a  separate  estate  in  the  re- 
mainder; for  both  titles  set  out  give  him  the  entire  interest  in  the  sub* 
ject-matter. 

Two  Persons  are  Properly  Joined  as  Plaintiffs  in  Bill  in  Equitt 
when  both  are  interested  in  the  property  to  be  recovered,  although  their 
interests  are  not  co-extensive. 

Wife's  Personal  Representative  mat  Join  with  Husband  in  Bill  to 
recover  her  distributive  share  of  her  father's  estate,  where  the  bill  shows- 
that  a  marriage  contract  secures  to  the  husband  a  life  estate  in  the  wife's- 
personalty,  with  a  separate  estate  in  remainder  to  her,  and  that  the  hus- 
band is  made,  by  the  wife's  will,  her  sole  legatee. 

Administrator,  Who  Qualifies  after  Fiuno  of  Bill  to  Recover  Db* 
cedent's  Property,  may  be  brought  in  as  oo-complainant  therein  by 
means  of  a  supplemental  bill,  for  the  grant  of  letters  relates  to  the- 
time  of  the  death. 

There  must  be  Administrator  of  Estate  of  Which  Distribution  la- 
songht,  and  he  must  be  made  party  to  suit;  it  is  not  sufildent  to  file  the- 
bill  against  the  personal  representative  of  the  deceased  administrator^, 
but  an  administrator  de  bonis  wm  must  be  appointed. 

Bill  bj  Yastbinder  and  other  distributees  of  the  estate  of 
Nathan  Blackwell,  deceased,  seeking  to  compel  James  Black- 
well,  the  administrator  of  Mrs.  Priscilla  Blackwell,  deceased, 
who  had  been  the  widow  and  administratrix  of  Nathan  Black- 
well,  to  make  a  settlement  of  NatEan  Blackwell's  estate,  and 
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aeeking  to  reooTer  the  distributiTe  share  of  the  estste  whicb 
Yastbinder  daimed  as  sole  legatee  of  his  deceased  wife,  who 
was  the  daughter  of  Nathan  Blaokwell.    The  opinion  states  the 


Thoma$  WHKamM,  for  the  appellant 
PegueB  and  Daiumon^  contm 

By  Court,  Srom,  J.  Our  first  impression  was  to  dismiss  the 
bill  in  this  case  on  account  of  the  stalenees  of  the  demand. 
Looking  more  closely  into  the  record,  we  think  that  position  in- 
defensible. Tme,  near  forty  years  elapsed  between  the  quali- 
fication of  Mrs.  Priscilla  Blackwell  as  administratrix  and  the 
exhibition  of  the  original  bill.  True,  the  properly  which  is 
ordered  to  be  distributed  under  the  chancellor's  decree  was  pur- 
chased about  fifteen  years  after  the  death  of  Nathan  Blackwell, 
the  intestate.  Under  these  circumstances,  if  they  stood  alone, 
we  would  feel  bound  by  our  former  decisions  to  hold  that  this 
claim  could  not  be  maintained:  See  Bhodes  t.  Turner^  21  Ala. 
210;  BameU  y.  Tarrance,  28  Id.  463;  McJrQiur  t.  Carriers  AdaCr, 
82  Id.  76  [arUe,  p.  629]. 

These  fitcts,  howeyer,  do  not  stand  alone.  The  proof  tends 
strongly  to  show  that  the  slayes  Bose  and  Polly,  from  whom  the 
other  dayes  in  controyersy  haye  descended,  were  piurchased 
mainly,  if  not  entirely,  with  means  deriyed  from  the  stock  of 
cattle  left  by  Nathan  Blaokwell  at  the  time  of  his  death.  This, 
howeyer,  would  not  take  the  case  out  of  the  operation  of  the 
principle  aboye  asserted. 

The  proof  in  this  record  further  shows  that  Mrs.  Blaokwell 
and  most  of  her  children  liyed  together  as  one  famUy,  after  the 
death  of  Nathan  Blaokwell,  for  a  period  of  between  thirty  and 
forty  years;  that  all  labored  for  the  promotion  of  the  common 
inteorest  and  for  the  common  support  of  the  famfly;  and  that 
the  increase  of  the  property  was  aided  materially  by  such  com- 
mon labor,  and  by  a  system  of  rigid  economy  which  all  seem 
to  haye  obseryed.  On  these  facts,  if  they  stood  unexplained, 
we  would  feel  it  our  duty  to  hold  that  Mrs.  Priscilla  Blackwell 
and  her  children  held  these  slayes  as  tenants  in  common.  If 
these  were  the  only  &cts,  possibly  no  relief  could  be  obtained 
under  the  pleadings  in  this  record,  because  of  a  yariance  between 
the  allegations  and  the  proof:  Lockhari  y.  Cameron,  29  Ala.  866; 
Williams  y.  Bamea,  28  Id.  618. 

But  there  is  another  feature  of  this  record  which  must  exert 
an  influence  in  this  connection.    The  sons  of  Mrs.  Blackwell, 
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who  might  assert  some  claim  to  these  slaves  under  the  principle 
last  considered,  and  who  lived  with  her  up  to  the  time  of  her 
death,  have  not  asserted  that  claim;  and  after  her  death » thej 
Lave  conceded  that  the  slaves  are  the  property  of  her  estate.  In 
fact,  it  does  not  appear  that  they  ever  did  set  up  any  claim  to 
this  property  in  their  own  right,  or  that  they  have  ever  preferred 
any  claim  for  the  labor  and  services  bestowed  by  them,  either 
against  their  mother  in  her  own  right,  or  as  the  representative 
of  their  father's  estate.  According,  then,  to  their  concessions, 
this  property  has  all  the  time  been  owned  by  their  mother. 

On  the  other  hand,  the  bill  avers,  and  the  proof  shows,  that 
Mrs.  Priscilla  Blackwell  has  not  claimed  this  property  in  her 
own  right.  After  the  marriage  of  her  daughter  Sarah  to  Mr. 
Yastbinder,  in  1841,  she  spoke  of  these  slaves  as  belonging  to 
her  husband  Nathan  Blackwell's  estate,  and  expressed  a  wish 
that  they  should  be  divided  among  her  children.  She  expressly 
distinguLshed  between  these  slaves  and  other  properly  confess- 
edly hers. 

Under  the  circumstances  disclosed  in  this  record,  we  think 
certain  well  ascertained  and  defined  legal  principles  demon- 
strate the  right  of  Nathan  Blackwell's  distributees  to  have  dis- 
tribution of  the  slaves  Rose  and  Polly,  and  their  increase,  sub- 
ject to  the  contingency  and  qualification  after  stated. 

Where  administrators  convert  the  property  of  the  estate  into 
other  specific  and  traceable  effects,  the  distributees  may  charge 
them  with  the  value  of  the  converted  property,  or  may  elect  to 
claim  and  pursue  the  property  for  which  it  has  been  exchanged: 
Eavanaugh  v.  Thompson,  16  Ala.  817. 

Trustees,  such  as  executors  and  administrators,  cannot  invoke 
the  statute  of  limitations  to  protect  their  possessions  against  the 
claim  of  distributees,  unless  they  have  denied  the  continuance 
of  the  trust,  or  set  up  claim  in  their  own  right:  Angell  on  Lim- 
itations, sees.  168-174. 

Although  after  the  lapse  of  twenty  years  from  the  time  when 
Mrs.  Blackwell  should  have  settled  her  administration,  we  would, 
under  ordinary  circumstances,  presume  a  settlement  and  pay- 
ment of  the  distributive  interests;  yet  when  the  trustee  holds, 
not  in  his  own  li^ht,  but  in  subordination  to  and  recognition 
of  the  rights  of  the  cetiui  que  tnisl,  this  presumption  from  mere 
lapse  of  time  is  repelled,  and  the  bar  is  not  perfected:  MoArfhur 
V.  Carrie's  Adm'r,  82  Ala.  75  [ante,  p.  529],  and  authorities  cited ; 
MiUon  V.  Eaden,  Id.  30  [ante,  p.  623];  Chdmonddey  v.  Clinton, 
2  Jac.  &  W.  1;  Angell  on  Limitations,  seo.  164. 
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Connecting  the  fact  that  the  stock  of  cattle  left  bj  Nathan 
Blackwell  furnished  the  means,  either  in  whole  or  in  part,  with 
which  the  slaves  Bose  and  Polly  were  purchased,  with  the  man- 
ner and  character  of  Mrs.  Blackwell's  holding,  and  with  her 
admissions  made  shortly  before  her  death,  and  shortly  before 
this  bill  was  filed,  this  claim  is  relieyed  of  the  imputation  of 
staleness:  Kimball  v.  Ives,  27  Vt.  430. 

It  may  become  a  question  in  the  further  prosecution  of  this 
case  to  what  extent  the  effects  of  the  estate  of  Nathan  Black- 
well  entered  into  the  purchase  of  the  slaves  Bose  and  Polly; 
also  whether  the  trustee  has  blended  the  trust  efifects  with  her 
private  funds,  and  the  effect  of  such  blending.  We  leave  those 
open  for  the  action  of  the  court  below,  without  intimating  at 
present  any  opinion  whether  the  entire  property  in  them,  or  only 
a  partial  interest,  should  be  distributed.  The  chancellor,  aided 
or  not  by  a  reference,  as  he  may  elect,  will  be  enabled  to  settle 
these  questions  more  satisfactorily  than  we  now  can  do. 

This  case  in  its  preparation  has  had  an  eventful  history.  Six 
or  seven  amendments,  supplements,  and  revivors  have  been 
filed.  We  do  not  propose  in  this  place  to  give  their  details. 
The  rule  is,  that  all  amendments  which  are  properly  allowed 
take  effect,  so  far  as  the  equity  of  the  bill  is  concerned,  as  of 
the  date  of  the  original  bill.  Three  questions  are  raised  on  the 
amendments,  which  we  propose  to  consider. 

1.  Mr.  Yastbinder  filed  the  original  bill  in  his  own  name  alone, 
claiming  the  distributive  interest  of  Mrs.  Yastbinder  in  Nathan 
Blackwell's  estate,  under  and  by  virtue  of  the  provisions  of  her 
will,  which  constituted  him  her  sole  legatee.  The  original  biU 
avers  that  by  a  marriage  contract  the  property  of  Mrs.  Yast- 
binder was  secured  to  her  separate  use  and  enjoyment.  The 
will  had  been  proved  and  established,  but  it  does  not  appear 
that  her  executor  or  any  other  person  had  qualified  as  her  per- 
sonal representative.  In  the  original  bill,  no  attempt  was  made 
to  set  forth  the  provisions  of  the  marriage  contract,  further  than 
is  above  stated. 

An  amended  bill  was  subsequently  filed,  which  exhibited  the 
marriage  contract.  By  its  provisions,  a  life  estate  in  the  per- 
sonal property  of  Mrs.  Yastbinder  is  secured  to  her  husband, 
and  a  separate  estate  in  the  remainder  to  her:  See  PoUard  v. 
Merrill,  16  Ala.  169.  It  is  here  contended  that  this  amend- 
ment was  improperly  allowed,  because  its  effect  was  to  make  a 
new  case.  In  this  connection,  we  feel  it  our  duty  to  state  that 
in  one  of  the  amended  bills  it  is  averred  that  Mrs.  Yastbinder, 
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At  the  time  of  her  death,  owed  no  debts;  and  no  lasae  has  been 
formed  on  this  ayerment. 

The  only  difference  between  the  right  which  Mr.  Yastbinder 
asserts  in  his  original  bill  and  that  which  he  presents  in  his 
amended  bill  consists  in  the  different  channels  through  which 
the  interest  accrues  to  him.  Each  state  of  case  gives  him  the 
enti^  interest:  the  former  as  sole  legatee  of  his  wife's  unincum- 
bered distributive  interest  in  Nathan  Blackwell's  estate;  the 
latter  as  owner  of  a  life  estate  under  the  marriage  contract,  and 
the  remainder  as  sole  legatee  under  his  wife's  will. 

In  Ingraham  v.  Ibeter,  81  Ala.  123,  we  sanctioned  an  amend- 
ment which  departed  from  the  original  bill  in  a  particular  more 
important  than  this.  We  in  that  case  employed  the  following 
language:  **  To  make  an  amendment  improper,  it  is  not  enough 
that  there  be  a  mere  inconsistency  or  repugnancy  of  allegation. 
There  must  be  an  inconsistency  or  repugnancy  in  the  purposes 
of  the  billy  as  contradistinguished  from  a  modification  of  the 
relief.  One  of  the  purposes  of  a  chancery  amendment  is  to 
coiTcct  an  erroneous  statement  of  the  facts."  We  hold  that 
the  amendment  in  this  case  did  not  make  a  new  case.  See  also 
Larkim  v.  Biddle,  21  Id.  252. 

2.  The  original  bill  was  filed  in  the  name  of  Mr.  Yastbinder 
alone.  A  supplemental  bill  brought  in  the  personal  representa- 
tiye  of  Mrs.  Yastbinder  as  co-complainant.  It  is  contended  here 
that  Mr.  Yastbinder  had  no  such  interest  in  the  distributive 
share  of  Mrs.  Yastbinder  as  authorized  him  to  unite  with  her 
personal  representative  in  a  bill  for  its  recovery.  We  might 
content  ourselves,  in  answer  to  this  objection,  with  simply  stat- 
ing that  under  the  marriage  contract  Mr.  Yastbinder  has  a 
valuable  interest,  and  the  personal  representative  of  Mrs.  Yast- 
binder has  also  an  interest.  Both  are  interested  in  the  property 
to  be  recovered,  although  their  interests  are  not  co-extensive. 
This  renders  them  proper,  if  not  necessaiy,  parties:  1  Darnell's 
Ch.  Pr.  272. 

•  There  is  at  least  one  adjudged  case  which  goes  further,  and 
holds  that  even  if  Mr.  Yastbinder  had  no  other  interest  than 
as  legatee  of  Mrs.  Yastbinder,  he  might  unite  with  her  personal 
representative  in  a  chancery  suit  for  the  recovery  of  her  dis- 
tributive interest;  and  this  would  furnish  no  error  of  which  the 
defendants  could  take  advantage:  Bhodes  v.  Warburton^  6  Sim. 
017,  9  Enor.  Ch.;  Story's  Eq.  PL,  sec.  510;  1  Daniell's  Gh.  Pr. 
251.    We  hold  there  was  no  misjoinder  of  complainants. 

3.  As  Mrs.  Yastbinder  had  no  personal  representative  at  the 
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time  the  original  bill  was  filed,  and  as  such  personal  representa- 
tive is  a  necessary  party  to  this  suit,  it  may  be  contended  that  it 
was  irregular  to  make  the  executor,  who  afterwards  qualified,  a 
co-complainant;  and  that  this  irregularity  vitiates  the  complain- 
ants' bill.  In  a  case  involving  this  precise  question  the  amend- 
ment was  held  regular;  the  court  remarking  that  **  the  grant  of 
letters  of  administration  related  to  the  time  of  the  death,  like 
the  case  where  an  executor,  before  his  proving  the  will,  brings  a 
bill;  yet  his  subsequent  proving  the  will  makes  such  bill  a  good 
one:  Humphreys  v.  Humphreys,  3  P.  Wms.  849;  1  Daniell's  Oh. 
Pr.  460,  461.    This  amendment  was  properly  allowed. 

The  slaves  Rose  and  Polly,  and  their  increase,  still  remain 
in  specie.  According  to  the  principles  above  settled,  they  are, 
either  in  whole  or  in  part,  the  property  of  the  estate  of  Nathan 
Blackwell,  deceased.  An  inquiry  may  become  necessaiy  to 
determine  whether  the  entire  properly  or  only  an  interest  in  it 
belongs  to  the  estate  of  Nathan  Blackwell;  and  if  only  a  partial 
interest,  to  what  extent  that  interest  goes.  On  the  trial  of  that 
issue,  and  the  settlement  of  Mr.  Blackwell's  estate,  there  should 
be  some  one  to  represent  that  estate.  Since  the  death  of  Mrs. 
Priscilla  Blackwell,  there  has  been  no  administrator  of  said 
Nathan's  estate.  It  has  been  settled  in  this  state  that  in  such 
case  it  is  indispensable  that  there  should  be  an  administrator  of 
the  estate  of  which  distribution  is  claimed,  and  that  such  ad- 
ministrator shall  be  made  a  party  to  the  suit.  This  principle 
rests  on  solid  reasons,  and  is  well  supported  by  authority: 
Gardner  v.  OanU,  19  Ala.  666;  Bobinson  v.  BoWnson,  11  Id.  947; 
Logan  v.  Fairlie,  2  Sim.  &  St.  284;  Alexander  v.  Sietoart,  8  Oil] 
&  J.  226;  Moor  v.  Blagrave,  1  Ch.  Oas.  277;  1  Daniell's  Ch.  Pr. 
263;  Story's  Eq.  PL,  sec.  172. 

For  the  errors  above  pointed  out,  the  decree  of  the  chancelloi 
must  be  reversed,  and  the  cause  remanded.  The  complainants 
can  apply  for  leave  to  perfect  their  pleadings  after  the  proper 
court  shall  have  appointed  an  administrator  de  bonis  non  to  the 
estate  of  Nathan  Blackwell,  deceased:  Bloodgood  v.  Hartley ,  16 
Ala.  233.  Let  the  appellees  pay  the  costs  of  this  appeal,  to  be 
paid  out  of  the  assets  of  the  estates  they  severally  represent. 

ADMIHISnULTOBS  ABB  PSBSONALLT  LlABLS  fOB  AnT  MiSAPPUOATION  01 

A881TS  without  order  of  oonrt:  Fhry  v.  Beeher,  45  Am.  Deo.  610;  Lamg  ^. 
Broim,  66  Id.  244;  PoU$  v.  Smith,  24  Id.  359. 

Administbation  is  Pbbsumed  to  have  Tsbminatbd  at  the  end  of  tbt 
period  fixed  by  law:  EaeUHing  v.  Blyihe,  56  Am.  Deo.  45,, 
Am.  Dio.  Vol.  LXX-80 
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Admikist&atob  cannot  Sbt  up  Statute  of  Liuitationb  in  bar  of  tboee 
entitled  to  the  assets:  Rv^  v.  BameU,  49  Am.  Dec.  112. 

Parties  having  Common  thouoh  not  Joint  Interest  may  join  in  bill 
in  equity:  Murray  v.  Hay,  43  Am.  Deo.  773;  De  L<nUa  v.  Metk^  60  Id.  491. 

Executor  or  Administrator  is  Indispensable  Pabtt  to  bill  to  obtain 
distribution:  Porter  ▼.  Porter^  40  Am.  Dec.  65. 


Crrr  Gounoil  of  Montoomeby  t;.  Giucer 

[83  AT.AWAM*,  116.] 

Municipal  Corporation,  in  Construction  of  Sewers,  Acts  Ministebi- 
ALLY,  and  ia  responsible  for  damages  caused  by  tbe  oardess  and  negli- 
gent manner  in  whicb  it  discbarges  that  duty. 

Allegation  in  Declaration  against  Citt  that  Defendant  "Wrong- 
fully*' Permitted  Water  to  Flow  from  its  sewers  upon  plaintiff's 
lots,  "  wrongfully  "  refused  to  repair  streets,  etc.,  is  demurrable  as  stat- 
ing a  conclusion  of  law;  the  declaration  should  set  forth  the  facts  from 
which  the  conclusion  of  wrongfulness  may  be  deduced. 

Dbolaration  against  City  Alleging  Neglect  to  Repair  Streets  fails 
to  state  a  cause  of  action  if  it  does  not  show  that  the  alleged  damage  re- 
sulted from  that  breach  of  duty. 

City  is  not  Prima  Facie  Responsible  for  Injury  Caused'  by  Flow  of 
Bain-water  from  the  streets  upon  adjacent  lands,  since  its  duty  to  adopt 
a  system  of  drainage  is  legislative. 

Motives  or  Malice  of  Members  of  City  Council  in  Refusing  to  Repair 
Streets  is  immaterial  and  irrelevant  in  an  action  against  the  city  for 
neglect  to  repair  streets. 

Municipal  Corporation  is  not  Responsiblb  for  Malice  of  its  Officers. 

It  IB  Competent  to  Prove  that  Municipal  Corporation  refused  or  failed, 
when  informed  of  the  condition  of  the  street,  to  repair  it,  since  this  tends 
to  establish  the  fact  of  negligence. 

BVIDBNOB  that  CiTY  WAS  INFORMED  AT  MEETING  OF  ITS  CotNCIL,  through 

the  report  of  a  committee,  that*  some  slight  repairs  had  been  made  upon 
a  ravine  in  the  street,  is  admissible  as  conducing  to  show  a  recognition  of 
the  street  as  a  city  street,  and  that  the  corporation  was  informed  of  the 
character  of  the  repair  of  the  street,  which  the  plaintiff  contended  was 
insufficient. 

Pbachcal  Brick-mason  Who  had  been  Engaged  in  Construction  of 
Wall  between  plaintiff's  land  and  the  street  is  competent  to  give  his 
opinion  as  an  expert  upon  the  capacity  of  the  wall  to  withstand  the  flow 
of  rain-water  on  the  inner  side  of  the  wall  upon  the  plaintiff's  land,  in  an 
action  against  a  city  for  the  undennining  of  the  wall  by  the  flow  of  su^ 
Csoe  water  against  the  outer  side  of  the  wall. 

Exception  to  Instruction  must  be  Taken  before  Jury  Leave  Bab. 

Decision  of  Supreme  Court  upon  Former  Appeal  is  Law  of  Case,  and 
not  open  to  revision  on  second  appeal;  therefore,  if  that  decision  asserts 
that  upon  the  evidence  the  plaintiff  could  not  recover,  it  is  conclusive  as 
to  his  right  of  recovery  upon  such  evidence  at  a  second  trial,  and  iiMtni» 
tiooa  or  pleadings  to  a  contrary  effect  are  erroneous. 
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Municipal  Corporation  is  not  RsQinRBD  to  Prevent  Flow  of  Water 
which  would  be  detrimental  to  contemplated  erection,  after  notification 
of  the  owner's  Intention  to  build  upon  hi9  lots;  the  duty  of  repairing 
streets  does  not  involve  a  duty  to  protect  adjacent  lands  from  a  natural 
flow  of  water. 

AonoN  by  Gilmer  &  Taylor  to  recover  damages  for  the  defend- 
ant's negligence  in  permitting  rain-water  to  run  from  a  street 
upon  the  plaintiffs'  lots,  thereby  injuring  them.  This  case  was 
formerly  before  this  court,  and  is  reported  in  26  Ala.  665.  The 
cause  was  then  remanded,  a  second  trial  was  had,  and  the  de- 
fendant now  appeals  upon  exceptions  to  rulings  of  the  court 
upon  the  pleadings,  evidence,  and  instructions.  The  damage 
resulted  chiefly  from  the  fact  that  in  a  street  which  had 
not  been  used  for  some  time,  and  which  was  adjacent  to  the 
plaintiffs'  land,  a  ravine  of  considerable  width  and  depth  had 
formed,  which  extended  down  the  course  of  the  street,  in 
which  flowed  the  rain-water  accumulated  from  many  other 
streets.  The  ravine  encroached  upon  the  plaintiffs'  lots,  and 
they  built  a  brick  wall  along  the  line  of  their  lots  to  protect 
them  from  the  overflow,  and  a  considerable  length  of  the  wall 
was  erected  upon  the  bottom  of  the  ravine.  Part  of  the  dam- 
age was  the  undermining  and  washing  away  of  this  wall,  and 
the  evidence  showed  that  water  flowing  off  ^m  the  plaintiffs' 
lots  ran  down  on  the  inside  of  the  wall;  and  hereupon  the  testi- 
mony of  a  practical  brick-mason. who  had  aided  in  the  construc- 
tion the  wall  was  introduced,  against  the  defendant's  objection. 
He  testified  that  the  rain  that  fell  within  the  wall  was  not  suffi- 
cient to  wash  it  down.  The  case  is  otherwise  sufficiently  stated 
in  the  opinion. 

Baine  A  NeSmiih^  and  WaJUs^  Judge^  and  Jackwn^  for  the  ap- 
pellant 

Elmore  and  Yancey ^  centra. 

By  Court,  Walkbb,  J.  The  first  count  of  the  declaration 
alleges  that  the  corporation  wrongfully  and  unjustly  erected  a 
sewer  and  gutter  for  the  purpose  of  conducting  the  water  through 
and  from  certain  streets;  and  that  the  erection  was  made  in 
such  a  careless,  negligent,  and  improper  manner  that  by  reason 
thereof  laxge  quantities  of  water  flowed  upon  and  damaged  the 
plaintiffs'  neighboring  lots.  Notwithstanding  there  is  some 
conflict  of  authority  upon  the  subject,  we  think  the  doctrine 
that  a  municipal  corporation,  in  the  construction  of  sewers,  acta 
ministerially,  and  is  responsible  for  damages  caused  by  the  care* 
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less  and  negligent  manner  in  which  it  discharges  that  duty,  is 
consistent  with  reason,  demanded  by  justice,  and  supported  by 
a  pre])onderance  of  authority.  We  therefore  adopt  it:  Rochester 
While  Lead  Co.  v.  CUy  of  Rochester,  3  N.  Y.  463  [53  Am.  Deo. 
816];  Lloyd  t.  Mayor  etc.  of  New  York,  5  Id.  369  [55  Am.  Deo. 
847];  Delmonico  t.  Mayor  etc.  of  New  York,  1  Sandf.  222;  Meares 
T.  Commissioners,  9  Ired.  L.  73  [49  Am.  Dec.  412];  Mayor 
etc.  of  New  York  t.  Furze,  3  Hill  (N.  T.),  612;  Smooth.  Mayor  of 
Wehimpka,  24  Ala.  112;  Dargan  y.  Mayor  etc.  of  Mobile,  31  Id. 
469  [ante,  p.  505],  where  several  cases  bearing  upon  the  question 
are  collated.  It  necessarily  results  from  Uie  adoption  by  us 
of  this  doctrine,  that  we  must  approve  the  action  of  the  court 
below  in  overrttling  the  demurrer  to  the  first  count. 

The  court  erred  in  overruling  the  demurrer  to  the  second 
count  of  the  declaration.  The  object  of  that  count  was  the 
recoveiy  of  damages  for  the  defendant's  wrongful  suffering  and 
permitting  the  water  to  flow  from  the  sewers  on  the  street  upon 
the  plaintiffs'  lots.  If  the  defendant  did  wrongfully  permit  the 
water  to  flow  from  its  sewers  upon  the  plaintiffs'  lots,  and  thus 
cause  damage,  the  plaintiff  has  a  right  of  action.  But  whether 
the  allowing  of  the  water  to  flow  from  the  sewers  upon  the  land 
of  plaintiffs  was  wrongful,  is  a  question  of  law.  The  facts  being 
ascertained,  it  is  a  question  of  law  whether  it  was  the  duty  of  the 
corporation  to  prevent  the  flow  of  the  water  upon  the  plaintiffis' 
lots,  or  whether  it  committed  a  wrong  upon  the  plaintiffs  in  per- 
mitting the  water  so  to  flow.  It  was  not  sufficient  for  the  plain- 
tiffs to  aver  the  conclusion  of  law.  They  should  have  set  forth 
the  facts  from  which  that  conclusion  is  deducible:  McKeagg  v. 
CoUehan,  13  Ala.  828;  Clay  v.  Dennis,  3  Id.  375;  GUes  v.  Wtir 
liams,  3  Id.  316  [37  Am.  Dec.  692];  Savage  v.  Walshe,  26  Id.  619; 
Nelson  v.  Iverson,  24  Id.  9  [60  Am.  Dec.  442]. 

The  third  count  is  obnoxious  to  a  similar  objection  with  the 
eecond.  The  averment  of  this  count  is,  that  the  defendant 
wrongfully  and  unjustly  permitted  the  adjacent  street  to  remain 
out  of  repair,  and  wrongfully  and  unjustly  refused  to  repair  the 
same,  and  wrongfully  and  unjustly  suffered  a  large  quantity  of 
rain-water  to  run  down  the  street  which  was  out  of  repair,  to,  in, 
against,  and  upon  the  plaintiffs'  lots,  and  thereby  caused  the 
plaintiffs'  brick  wall  to  be  undermined  and  to  fidl,  and  other 
specified  damage  to  be  done. 

This  count  does  not  attribute  the  damage  done  to  the  n^« 
lected  condition  of  the  street,  either  directly  or  indirectly.  It 
does  not  show  that  the  neglected  condition  of  the  street  was  the 


Digitized  by  VjOOQIC 


June,  186&]        Crrr  Council  v.  Qilmsb.  66S 

immediate  cause  of  the  damage,  or  the  cause  of  the  flow  of  rain 
down  the  street  to,  in,  against,  and  upon  the  plaintifffl*  lot.  It 
was  a  duty  of  the  corporation,  devolved  upon  it  by  its  charter,  to 
keep  the  street  in  repair,  and  the  third  count  shows  a  breach  of 
that  duty;  but  it  fails  to  show  a  right  of  action  in  the  plaintiffs, 
as  a  consequence  of  that  breach  of  duty,  because  it  does  not 
appear  from  the  declaration  that  damage  resulted  to  the  plain* 
tiffs  from  that  breach  of  duty.  If  it  were  shown  to  have  been 
a  legal  duty  of  the  corporation  to  have  prevented  the  flow  of 
the  rain-water  down  the  street  to,  in,  against,  and  upon  the 
plaintiffs'  lots,  then  the  plaintiffs  might  recover  the  damages 
caused  by  such  flow  of  water.  We  attach  no  importance  to* 
the  qualification  of  suffering  the  water  to  flow  as  it  did  by  the 
words  **  wrongfully  and  unjustly,"  because  whether  the  f^ure 
to  prevent  such  flow  of  water  was  wrongful  and  unjust  is  a 
question  of  law.  It  is  not  prima  facie  the  legal  duty  of  a 
municipal  corporation  to  prevent  the  flow  of  rain-water  from 
the  streets  upon  the  adjacent  lands,  for  the  omission  of  which 
an  action  may  be  maintained.  It  is  unquestionably  a  duly 
which  it  owes  to  its  community  to  adopt  a  judicious  system  of 
drainage,  whereby  the  water  falling  upon  the  city  may  be  con* 
ducted  with  as  little  detriment  as  possible.  But  this,  like  the 
duties  of  making  and  enforcing  proper  quarantine  and  sanitary 
regulations,  is  a  legislative  duty,  embraced  in  the  general  obli- 
gation to  provide  for  the  general  welfare  of  its  people,  and  must 
be  left,  like  other  governmental  powers,  to  the  discretion  of  tha 
corporate  authorities:  Smoot  v.  Mayor  of  Wehimpka,  24  Ala.  112^ 

If  there  are  any  circumstances  in  this  case  which  render  the- 
corporation  responsible  for  the  flow  of  the  water,  and  the  dam- 
age done  thereby,  they  are  not  shown  in  the  count  under  con- 
sideration, and  the  demurrer  should  have  been  sustained  to  it. 

The  plaintiffs  were  permitted  to  prove  that  at  a  regular  meet- 
ing of  the  city  council  some  of  the  members  expressed  them- 
selves as  willing  to  repair  the  ravine  if  the  plaintiffs  would  give 
up  certain  whui  privileges  which  they  were  claiming.  This 
evidence  was  illegal.  The  motives  which  may  have  induced  any 
member  of  the  corporation  to  withhold  his  support  from  a  prop- 
osition to  make  the  repairs  upon  the  street  was  a  matter  wholly 
immaterial  and  irrelevant. 

The  plaintiffs  had  no  right  to  recover  vindictive  damages. 
No  question  of  vindictive  damages  was  involved  in  the  case.  It 
was  competent  to  prove  that  the  corporation  refused  or  failed, 
when  informed  of  the  condition  of  the  street,  to  repair  it.     Such 
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evidence  tended  to  establish  the  fact  of  negligence.  But  the 
plaintifis'  right  of  action  in  no  wise  depended  upon  the  motive 
of  the  refusal  to  support  a  proposition  to  repair  on  the  part  of 
of  any  one  of  its  members.  For  the  same  reason,  the  court  erred 
in  admitting  evidence  of  the  remarks  of  one  of  the  aldermen 
indicating  the  existence  of  unkind  feelings  on  his  part  towards 
one  of  the  plaintiffs.  If  it  had  been  proved  that  every  member 
of  the  council  was  actuated  by  malice,  it  would  have  been  en- 
titled to  no  influence  whatever  upon  this  case.  The  corpora- 
tion cannot,  upon  any  principle  known  to  us,  be  responsible  for 
the  malice  of  its  officers  towards  the  plaintiffs:  Wright  v.  Wilcox^ 
19  Wend.  343  [32  Am.  Dec.  507].  If  the  Ohio  cases  cited  l^ 
the  counsel  for  the  api>ellee  assert  the  proposition  that  a  cor- 
poration is  liable  for  the  maUdous  motives  which  may  have 
induced  the  members  of  its  legislative  assembly  to  decline  the 
adoption  of  the  resolutions  or  ordinances  necessary  to  the  per- 
formance of  a  duty  imposed  upon  it  by  law,  we  are  not  willing 
to  follow  them.  The  court  also  erred  in  admitting  the  witness 
who  was  mayor  in  1851  to  prove  that  he  would  have  been  will- 
ing to  have  repaired  the  ravine  if  plaintiffs  would  have  given 
up  the  wharf  privileges  claimed  by  them. 

It  was  permissible  for  the  plaintiffs  to  show  that  the  corpora- 
tion was,  at  a  meeting  of  its  council^  informed  through  a  report 
by  one  of  its  committees  of  the  fact  that  some  slight  repairs 
were  made  upon  the  ravine  in  the  street.  The  making  of  such 
a  report  to  the  council  by  the  committee  was  a  part  of  its  pro- 
ceedings, conducing  to  show  a  recognition  of  the  street  as  one 
of  the  streets  of  the  city;  and  at  all  events,  the  evidence  was 
admissible,  for  the  purpose  of  showing  that  the  corporation  was 
informed  of  the  character  of  the  repair  of  the  street,  which  the 
plaintiffs  contended  was  totally  insufficient. 

The  evidence  conduced  to  show  that  the  wall  of  plaintiffa  was 
built  with  a  view  to  its  capacity  to  resist  the  flow  of  water.  The 
witness  whose  opinion  was  given  as  to  the  capacity  of  the  wall 
to  withstand  the  flow  of  water  from  the  inside  was  a  practical 
brick-mason,  and  had  been  engaged  in  the  construction.  Ho 
was,  theref ore»  cognizant  of  the  facts  which  affected  the  capacity 
of  the  wall  to  stand  when  a  stream  of  water  flowed  upon  it. 
He  was  also  acquainted  with  the  premises,  and  knew  the  sources 
for  the  accumulation  of  a  volume  of  water  within  the  wall.  A 
brick-mason  thus  informed  certainly  must  be  deemed  to  have 
more  than  ordinary  skill  in  the  determination  of  the  question 
whether  the  water  flowing  from  the  inside  could  wash  down  the 
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wall.  A  biiok-mason  must  be  suppoeed  to  possess  more  skill  in 
detenxuning  the  strength  of  a  briok  wall  than  persons  usually 
have,  especially  if  he  was  employed  in  the  construction  of  the 
wall.  The  authorities,  we  think,  fully  authorize  the  conclusion 
that  the  opinion  of  the  witness  was  admissible  under  the  cir- 
cumstances, as  coming  from  an  expert:  1  Greenl.  Ev.,  sec.  440; 
McOreary  v.  Ikrk,  29  Ala.  244;  Porter  v.  Peqtwnnoc  Mfg.  Co.^ 
17  Conn.  249. 

The  two  charges  given  by  the  court  of  its  own  motion  were 
not  excepted  to  until  after  the  jury  retired.  There  are  many 
authorities  which  hold  that  an  exception  to  the  charge  of  the 
court  may  be  taken  at  any  time  before  the  jury  return  their 
▼erdict;  but  we  adopt  the  rule  that  the  exception  must  bia  taken 
before  the  jury  leave  the  bar,  because  it  is  supported  by  respect- 
able  authorities,  has  been  for  a  long  time  universally  recognized 
in  practice  in  this  state,  and  seems  to  rest  upon  a  good  reason. 
The  reason  is,  that  the  court  may  have,  at  the  time  of  giving  the 
charge,  an  opportunity ''  for  reconsidering  and  explaining  it 
more  fully  to^he  jury: "  Phelps  v.  Mayer,  15  How.  160;  Leigh  v. 
Hodges,  3  Scam.  15;  HUl  v.  Ward,  2  (Him.  285;  WUsm  v.  Otoens, 
1  How.  (Miss.)  126;  Life  A  Fire  Ins.  Co.  v.  Mechanic  Fire  Ins. 
Co. ,  7  Wend.  81.  The  two  charges  given  by  the  court  of  its  own 
motion  are,  therefore,  not  before  us  for  revision. 

The  first,  second,  and  fourth  charges  given  upon  the  plaintiflBat* 
request  authorize  a  finding  by  the  jury  upon  a  state  of  facts 
which  the  evidence  set  forth  in  the  bill  of  exceptions  contained 
in  the  record  when  this  case  was  before  in  this  court  conduced 
to  prove.  The  tendency  of  the  evidence  found  in  the  record  of 
this  cause  when  previously  in  this  court  was  to  show  that  the 
corporation  had  diverted  water  from  its  accustomed  and  natural 
flow,  and  so  conducted  it  as  to  throw  it  upon  the  plaintiffs'  lots, 
making  no  provision  for  its  outlet  without  detriment  to  the 
plaintiffs,  who  had  thereby  sustained  damage.  It  would  have 
involved  a  violation  of  principle,  not  now  disputable,  for  the 
court  to  have  assumed  the  reverse  of  those  facts,  and  prohibited 
to  the  jury  the  inference  of  them,  if  there  was  the  slightest  ten- 
dency of  the  evidence  to  their  establishment.  This  court,  by  its 
former  decision  in  this  case,  authorized  the  application  to  the 
evidence  then  before  it  of  a  charge  that  the  jury,  if  crediting 
the  testimony,  should  find  for  the  defendant.  We  cannot  affirm 
of  that  decision  that  it  was  predicated  upon  an  erroneous  as- 
sumption oi  fact,  for  it  was  not  the  province  of  the  court  to  pass 
upon  the  facts,  but  to  leave  them,  with  all  their  tendencies,  to 
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the  arbitxament  of  the  jury.  The  former  dedsion  must  therefore 
be  understood  to  assert  that  no  state  of  facts  which  the  evidence 
conduced  to  show  authorized  a  verdict  for  the  phuntifis.  As  the 
evidence  did  conduce  to  show  the  state  of  facts  presented  in  the 
hypothesis  of  the  first,  second,  and  fourth  charges,  that  decision 
must  be  understood  as  denying  the  right  of  recovery  upon  those 
facts,  and  consequently  as  adjudicating  against  the  correctness 
of  such  charges. 

The  decision  on  the  former  appeal  cannot  be  regarded  in  the 
light  of  a  mere  didum,  but  as  a  comprehensive  adjudication, 
dispensing,  by  virtue  of  its  conclusive  effect  upon  the  case  pre- 
sented, with  the  necessiiy  of  considering  separately  the  ques- 
tions arising  upon  the  different  aspects  of  the  case.  It  is  the 
law  of  this  case,  whether  right  or  wrong,  and  we  cannot  now 
revise  it:  Matthews  v.  Sands,  29  Ala.  136. 

The  first,  second,  and  fourth  charges  given  upon  the  request 
of  the  plaintiffs  are  inconsistent  with  the  decision  oi;i  the  former 
appeal,  and  are  therefore  erroneous.  Upon  the  same  principle, 
the  demurrer  to  the  fifth  count  should  have  b^en  sustain^. 
The  averments  of  that  count  make  out  the  same  case  substan- 
tially with  the  hypothesis  presented  in  the  first,  second,  aud 
fourth  charges.  So  also  the  evidence  on  the  former  appeal 
conduced  to  show  the  facts  averred  in  the  fourth  count.  Upon 
the  facts  set  forth  in  the  former  bill  of  exceptions,  it  would 
have  been  manifestly  improper  for  the  court  to  have  assumed 
the  absence  of  evidence  with  such  tendency,  and  thus  have  pre- 
cluded the  jury  from  passing  on  them.  This  (the  fourth)  count 
alleges,  in  substance,  that  Moulton  street  was  out  of  repair; 
that  it  was  permitted  for  a  long  time  to  remain  out  of  repair; 
that  in.  consequence  of  the  street's  so  being  and  remaining  out 
of  repair  the  rain-water  continued  to  tear  up,  wash,  and  cany 
away  the  soil,  dirt,  and  earth  of  the  street,  and  enlarge  the  space 
thus  made  in  length,  width,  and  depth,  until  finally  a  brick 
wall,  erected  on  the  plaintiffs'  line  for  the  protection  of  their 
lots  from  the  rain-water,  was  thereby  undermined  and  washed 
down,  and  other  described  damage  done.  The  right  of  the 
plaintiff  to  recover  upon  those  facts  depends  upon  the  question 
whether  the  corporation  is  responsible  to  adjacent  land  propri- 
etors for  injuries  resulting  to  their  lands  from  the  omission  of 
the  corporation  to  repair,  and  keep  in  repair,  the  street  upon 
which  such  lands  are  situated.  There  was  certainly  sufficient 
•videnoe  before  the  court  on  the  former  trial  to  raise  that  ques- 
tion, and  tlie  decision  that  upon  the  evidence  the  plaintifii 
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oorQd  not  recover  necessarily  inyolves  an  adjudication  of  that 
question  in  the  negative. 

The  coutt  also  erred  in  giving  the  third  ohaige  requested  by 
plaintiffs.  This  charge,  in  effect,  asserts  the  legal  proposition 
that  the  corporation,  within  a  reasonable  time  after  notification 
of  the  owner's  design  to  build  upon  unimproved  lots,  is  required 
to  prevent  any  flow  of  water  which  would  be  detrimental  to  the 
contemplated  erection.  Its  sequence  woidd  be,  that  if  there  was 
an  accustomed  and  natural  flow  of  water  from  the  street  upon 
the  unimproved  lot  of  an  adjacent  proprietor,  it  would  be  the. 
duly  of  the  corporation  to  prevent  it  whenever  it  might  be  noti- 
fied of  the  design  to  make  an  erection  to  which  such  flow  would 
be  prejudicial.  The  imposition  of  that  duty  would  require  the 
performance,  not  only  of  such  acts  as  would  keep  the  streets  in 
repair,  but  of  such  as  would  also  improve  the'adjacent  lots,  and 
cure  natural  deficiencies  in  them.  The  corporation  would  thus 
be  made  the  obligated  conservators  and  improvers  of  private 
properly.  The  duty  prescribed  by  the  charter,  of  keeping  the 
streets  in  repair,  does  not  exact  the  performance  of  such  acts  as 
are  necessary  to  protect  adjacent  lands  from  a  natural  flow  of 
water,  or  to  cure  a  natural  fault  of  such  lands.  It  follows  that 
if  the  land  proprietor  makes  an  erection  in  a  position  to  be  in- 
jured by  a  natural  and  accustomed  flow  of  the  water,  his  dam- 
ages are  attributable  to  his  own  act,  and  not  to  a  breach  of 
duty  by  the  corporation* 

It  may  be  contended  that  it  is  a  legal  duty  of  the  corporation 
to  repair  the  street,  as  a  street;  that  if  the  corporation  had  dis- 
charged that  duty,  it  would  have  diverted  the  water,  ^md  thus 
incidentally  protected  the  plaintiffs'  property;  and  that  the 
plaintiffs  may  therefore  recover.  The  third  charge  does  not 
raise  that  question;  but  if  it  did,  we  should  be  bound  to  hold, 
as  we  have  done  in  reference  to  the  demurrer  to  the  fourth  count, 
that  it  was  decided  against  the  plaintiffs  on  the  former  appeal. 
.  It  is  possible  that  the  mind  of  the  court  was  not  directed, 
when  the  former  appeal  was  tried,  to  all  the  points  which  are 
now  pressed  upon  our  attention,  and  that  therefore  the  decision 
has  really  a  wider  scope  than  was  intended.  For  that  reason,  we 
should  not  hesitate  in  another  case,  where  we  would  not  be 
shackled  by  the  rule  which  makes  a  decision  the  law  of  the  case 
in  which  it  is  made,  to  re-ezamine  the  question  involved  in 
that  decision.  We  forbear  to  do  so  now,  because  the  chief  jus- 
tice does  not  sit  in  this  case,  and  whatever  we  might  say  would 
indicate  the  position  of  only  a  part  of  the  court,  and  could 
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be  but  an  expression  of  our  opinions  upon  questions  not  be- 
fore us. 

What  we  have  said  disposes  of  all  the  material  points  of  the 
ease,  and  will  be  sufficient  to  guide  the  court  on  a  future  trial. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

RiGB,  0.  J.,  not  sitting. 

Municipal  Gobtoratioms,  Liabiijtt  of,  with  Rispbot  to  Siwbbs  ahu 
SuBPACB  Watxr:  See  note  to  Perry  v.  City  of  WorcegUr,  06  Am.  Dec  434- 
442. 

MuiaCIFAL    OOBPOBATIONS,    LlABIUTT    OF,    FOB     NbOUEOT     TO     RXPAIB 

Stbbbts:  This  sabjeot  is  discnased  in  the  note  to  Browning  v,  OUy  <^  Spring' 
/eld,  63  Am.  Dec  350-355;  Jame$  v.  San  Frandseo,  65  Id.  526. 

Municipal  Cobpobations  not  Liablb  in  Exbmplabt  Damaois:  Note 
to  ffagan  v.  Providence  etc.  R.  R,  Co,.  62  Am.  Dec  389. 

Mechanics  as  Bxpkbts:  See  note  to  Hammond  v.  Woodman^  66  Am.  Dec 
245. 

Bxcbptions  to  Instbuctions,  whxn  to  be  Taken:  Andenon  y.  HSU.  61 
Am.  Dec  130. 

Decision  on  Pbiob  Appeal  n  Law  of  Case:  ForieiJbeirry  r.  J^Wnier,  36 
Am.  Dec  373,  and  note  376. 

The  pbincipal  case  is  citbd  in,  BoU  v.  City  <^  Indianapolii,  52  Ind.  560^ 
generally  upon  the  principles  governing  the  liability  of  municipal  corpora* 
tions  for  injuries  to  private  rights.  This  case  holds  that  they  are  not  so  lia- 
Ide  in  the  exercise  of  their  judicial  powers. 


BuBNS  V.  HAMn/roN's  Adminibibatob. 

(83  Alabama.  210.] 
EuLE  OF  Caveat  Emptob  Applies  to  Sales  of  Land  undee  Obdee  of 
Pbobatb  Coubt. 

PUBCHASEB  OF  LaND  AT  PBOBATE  SaLE,  WhO  ObTAINS  No  TITLE  THEBEBT, 

will  not  be  relieved  in  equity  from  his  purchase  on  the  ground  of  igno- 
rance of  the  legal  effect  of  known  facts  affecting  the  title 

Btuitt  will  not  REUEyE  PuBCHAsncB  OF  Land  at  Pbobate  Sale  which 
transfers  no  title,  when  there  is  no  mistake  or  ignorance  of  any  material 
hust,  no  fraud  nor  warranty. 

Sale  of  Decedent's  Land  undee  Obdeb  of  Pbobate  Coubt  Tbanfebs 
No  Title,  when  the  decedent,  at  the  time  of  his  death,  had  a  mere  pre- 
emption claim  to  the  land,  althoogh  the  land  is  afterwards  entered  in 
the  name  of  hit  hein. 

Bill  in  equity  against  the  administzator  and  heirs  at  law  of 
IL  B.  Hamilton,  deceased.  At  the  time  of  his  death  the  de- 
cedent had  a  pre-emption  right  to  certain  land.     His  adminis- 
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irator  obtained  from  the  land-office,  upon  payment  of  the  pur- 
chase money,  a  certificate  of  entry  for  the  land  in  the  decedent's 
name.  About  a  year  afterwards  the  register  of  the  land-office, 
being  instructed  by  the  commissioner  of  the  general  land-office 
at  Washington  that  the  certificate  was  impro^rly  issued,  issued 
another  certificate  of  entry  in  the  name  of  ''  the  heirs  of  Milton 
B.  Hamilton; "  and  a  patent  afterwards  issued  to  them.  After 
the  issuance  of  this  second  certificate,  the  orphans'  court,  upon 
petition  by  the  administrator,  ordered  a  sale  of  this  land  for 
the  payment  of  the  decedent's  debts.  The  land  was  sold,  and 
the  complainant  became  the  purchaser.  He  alleged  in  his  bill 
that  at  the  time  of  the  sale  he  was  totally  ignorant  that  there 
was  any  defect  in  the  title  to  the  land,  or  tnac  the  title  did  not 
•pass  by  the  sale;  that  the  first  certificate  had  been  improperly 
issued,  and  that  a  second  one  had  issued;  and  remained  thus 
ignorant  until  after  the  exiH^ution  of  his  note  for  the  purchase 
money.  He  made  a  cash  payment,  and  gave  his  note  for  the 
balance.  The  sale  had  been  confirmed,  though  no  deed  had 
been  executed.  The  administrator  had  recovered  judgment 
upon  the  note.  The  bill  offered  to  account  for  the  rents  and 
profits  of  the  land  while  in  the  complainant's  possession,  and 
prayed  that  the  purchase  money  paid  might  be  refunded,  and 
that  the  judgment  might  be  enjoined.  The  bill  was  dismissed 
for  want  of  equity,  and  the  complainant  appealed. 

M,  J.  Ikrhley,  for  the  appellanl 
Alexander  WkUe,  contra. 

By  Court,  Bicb,  0.  J.  The  rule  caveat  emptor  applies  to  sales 
of  land  under  the  order  of  the  probate  or  orphans'  court.  A 
purchaser  at  such  a  sale  buys  at  his  peril.  Although  he  may 
pay  the  purchase  money  and  get  no  title,  yet  if  he  obtained  no 
warranty,  and  if  at  the  time  of  the  sale  there  was  no  fraud,  and 
no  mistake  or  ignorance  of  any  material  fact,  he  has  no  right  to 
relief  in  a  court  of  equity.  He  cannot  found  a  right  to  relief  on 
his  mere  ignorance  or  mistake  of  law:  Haden  y.  Ware,  15  Ala. 
149. 

Tested  by  these  principles,  the  complainant's  bill  shows  no 
right  in  him  to  relief.  True,  he  alleges  that  at  the  time  of  the 
sale,  and  up  to  a  period  subsequent  to  February,  1846,  and  to 
the  execution  of  the  note  for  the  residue  of  the  purchase  money, 
he  was  "  ignorant  that  there  was  any  defect  in  the  title  to  said 
land,  or  that  the  title  to  the  same  did  not  pass  by  the  said  sale," 
or  that  '^the  first  certificate  had  been  improperly  issued,  and 
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that  a  second  one  had  issued."  But  oonstming  theae  allegations 
most  strongly  against  him,  as  it  is  our  duty  to  do,  we  are  bound 
to  take  them  as  allegations  of  his  mere  ignorance  of  the  legal 
effect  of  the  known  facts.  He  does  not  pretend  in  his  bill  that 
he  was  ignorant  of  any  of  the  following  facts:  that  the  intes- 
tate, at  the  time  of  his  death,  had  nothing  but  a  pre-emption 
right;  that  no  entiy  of  the  land  had  been  made  at  his  death; 
that  after  his  death  the  pre-emption  right  was  established  by 
his  administrators  and  the  land  entered  by  virtue  thereof. 
These  facts  being  known  to  the  complainant  at  the  time  he  pur- 
chased at  the  sale  made  under  the  order  of  the  orphans'  court, 
it  was  immaterial  whether  he  knew  in  whose  name  either  of  tbe 
certificates  had  issued;  foV  no  matter  in  whose  name  they  issued, 
the  sale  of  the  land  as  the  real  estate  of  the  intestate,  under 
the  order  of  the  orphans'  court,  could  not  pass  any  title  to  the 
purchaser,  for  the  reason  that  at  the  time  of  his  death  the  in- 
testate had  no  title,  either  legal  or  equitable,  to  the  land,  and  no 
such  interest  therein  as  could  be  sold  by  order  of  any  court: 
Johnson  v.  CoUins,  12  Ala.  322;  PeUU  v.  FeltU,  32  Id.  288;  Coth^ 
ran  t.  JUcCoy,  33  Id.  65.  And  if  with  a  knowledge  of  these 
facts  the  complainant  purchased  at  the  sale  under  the  order  of 
the  orphans'  court,  without  fraud,  and  without  any  warranty, 
he  has  no  right  to  call  upon  a  court  of  equity  to  relieve  him: 
Jennings  y.  Jenkins's  Adm'rs^  9  Id.  285;  Worthingion  y.  McBobetis, 
Id.  297;  Pool  y.  Eodn^,  18  Id.  752;  Bicks  y.  DiUcJiunty,  8  Port 
183. 

The  decree  of  the  chancellor  is  affirmed,  at  the  costs  of  the 
appellant.  ^ 

Whxn  Pubohasbb  at  ExBonnoN  ob  Judicial  Sals  mat  Obtain  Rblkasb 
FBOM  HIS  Bid. — Caveat  Emptor  is  tbe  rale  of  all  ezeontion  sales,  and  jadicial 
sales  at  law  or  in  equity.  E!aoh  bid  is  considered  as  made  for  snob  title  as  tbe 
defendant,  ward,  decedent,  or  otber  person  wbose  property  is  sold  may  have. 
And  therefore  tbe  bid  is  binding  whether  such  person  bad  any  title  or  not: 
Freeman  on  Executions,  sec.  301;  Freeman  on  Cotenancy  and  Partition,  sec 
547;  Freeman  on  Void  Jadicial  Sales,  sec.  46;  Webster  v.  Hatoorth,  68  Am.  Dec. 
287.  and  cases  cited  in  the  note  200;  JOcks  v.  D%UaJivtUy,S  Port.  134  (probate); 
Wcrthington  v.  ifc7?o&erto,  9  Ala.  297  (probate);  Jenmngs  v.  Jenkins'i  AdnCrB^ 
Id.  291  (probate);  McCartney  v.  King,  25  Id.  681  (execntion);  Ovoen  v.  Slatter,  2G 
Id.  547;  S.  C,  62  Am.  Dec.  745  (probate);  Smith  v.  Perry,  56  Ala.  266  (bank- 
ruptcy); Fore  V.  McKetme,  58  Id.  115  (probate);  Black  v.  Walton,  32  Ark. 
821  (guardian);  Halleck  v.  Quy,  9  CaL  181  (probate);  Boggs  v.  Hargrave,  16 
Id.  559  (foreclosure);  Byrd  v.  Turpin,  62  Oa.  591  (guardian);  Colbert  v.  i/bore, 
64  Id.  502  (probate);  /ones  y.  Wamock,  67  Id.  484  (probate);  England  v.  Clark, 
4  Scam.  486  (execution);  McManu$  v.  Keith,  49  Dl.  388  (partition);  Banett 
y.  Lockard,  60  HL  164  (partition);  Holmes  v.  Shaver,  78  Id.  578  (execution); 
TOley  y.  Bridget,  105  Id.  ^36  (probate);  Bridges  y.  Tilley,  11  BL  App.  353 
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(probate);  Loudon  r,  HoberUon^  6  Blaokf.  276  (probate);  Dunn  t.  .^Vazaer,  8 
Id.  432  (execution);  Rodgera  v.  Smith,  2  Ind.  626  (exeentfon);  Dean  v.  Mor* 
rjf,  4  G.  Greene,  812  (execution);  Doumard  t.  Orensliaw,  49  Iowa,  296  (ex- 
•ecution);  Faarmers*  Bank  v.  PeUr^  13  Bnsh,  591  (forecloenre);  Headrick  v. 
Younl,  22  Kan.  344  (probate);  Anderaon  r.  Foulke,  2  Har.  &  G.  346  (equity); 
F6rmenf  etc.  Bank  v.  Martin,  7  Md.  342;  S.  C,  61  Am.  Deo.  350,  note  353 
{chancery);  Barron  v.-  Afuttm,  21  Minn.  374  (receiver);  Hand  v.  Ortutt,  10 
Smed.  &  M.  5)4  (execution);  Millen  v.  Boarman,  18  Id.  100  (probate);  Co- 
gan  v.  /Vufty,  36  Mist.  185  (probate);  Short  v.  Porter,  44  Id.  533;  Hendey  v. 
Baker,  10  Ma  157  (execution);  lala^  v.  Stewart,  4  Dev.  &  B.  L.  160  (execu- 
tion); Biduxrdmm  y.  Ftdfcer,  74  N.  C.  278;  (execution)  Steadman  v.  7Viy2or,  77 
Id.  134  (bankruptcy);  BoUhu  v.  JTeitry,  78  N.  C.  342  (execution);  Freeman  v. 
OoMiPf//,  10  Watts,  9  (execution);  ifa^Y.i?'t^7Watti&S.366,367;  ^odfc- 
eU  V.  Tbcnlfi^,  18  Pa.  St.  199;  S.  C,  57  Am.  Dec.  599  (probate);  Moore  r. 
Akin,  2  Hill  (S.  C),  403  (execution);  Evans  v.  Dendy,  2  Speen,  9  (partition); 
HouAy  V.  Lindsay,  10  Heiak.  651  (chancery);  Thompson  v.  Munger,  15  Tex. 
523;  S.  C,  65  Am.  Dec.  176  (probate);  Hoge  y.  Currin,  3  Gratt.  201  (tax  sale); 
Hiekson  v.  Buektr,  77  Va.  135  (chancery);  CapehaH  v.  Dowery,  10  W.  Va> 
130  (chancery);  Osterberg  v.  CTmoii  Trust  Co.,  93  U.  S.  424  (foreclosure);  Ths 
Monte  AUegre,  9  Wheat  616  (admiralty).  Where  there  has  been  fraud,  ac- 
cident, or  mistake,  or  other  ground  for  equitable  relief,  a  court  of  equity  will 
relieve  the  purchaser:  Ir^fra,  But  otherwise  caveat  emptor  applies  to  all  ju- 
dicial sales;  and  a  defect  of  title  or  unsoundness  will  not  avail  the  purchaser: 
See  cases  supra.  Cases  have  been  cited  above  which  hold  that  the  rule  of 
taveat  emptor  applies  to  sales  in  equity.  But  the  weight  of  authority  makes 
a  great  difference  between  the  application  of  this  rule  to  equity  sales  and  its 
application  to  other  judicial  sales,  especially  where  the  purchaser  objects  that 
there  is  a  defect  in  tiie  title  unknown  tb  him  at  the  time  of  his  purchase;  and 
some  of  the  cases  virtually  abolish  the  rule  altogether  when  this  objection  is 
urged  upon  sales  in  equity.    This  subject  is  discussed  ir^fra. 

No  Warranty  at  Judicial  Sales. — There  is  no  warranty  of  title  or  soundness 
at  a  judicial  sale,  and  therefore,  in  the  absence  of  fraud,  no  defense  can  be 
made  on  this  ground:  Ricks  v.  Dillahunty,  8  Port.  134  (probate);  Atwood  v. 
Wright,  29  Ala.  346  (probate);  Colbert  v.  Moore,  64  Ga.  502  (probate);  Jones 
V.  Wamock,  67  Id.  484  (probate);  BasseU  v.  Lockard,  60  HI.  164  (partition): 
Holmes  v.  Shaver,  78  Id.  578  (execution);  TUley  v.  Bridges,  105  Id.  336  (pro- 
bate); Rodgers  v.  Smith,  2  Ind.  526  (execution);  MilUn  v.  Boarman,  13 
Smed.  &  M.  100  (probate);  Short  t.  Porter,  44  Miss.  533  (probate);  Hensley 
V.  Baker,  10  Mo.  157  (execution);  Freeman  v.  Caldtoell,  10  Watts,  9  (execu- 
tion); Miller  t.  Fitch,  7  Watts  &  S.  366,  367;  Evans  v.  Dendy,  2  Speers,  9 
(partition);  Hously  v.  Lindsay,  10  Heisk.  651  (chancery);  Hoge  v.  Currin,  3 
Gratt  201  (tax  sale);  The  Monte  AUegre,  9  Wheat  616  (admiralty).  In 
South  Oarolina,  however,  the  unsoundness  of  a  negro  at  the  time  of  the  sale 
of  the  negro  for  the  purpose  of  partition  has  been  held  to  be  a  good  defense 
for  the  purchaser  on  the  ground  of  a  failure  of  consideration,  though  not  on 
the  ground  of  a  breach  of  warranty:  Commissioner  v.  Smith,  9  Rich.  L.  516. 
But  where  the  commissioner  at  a  partition  sale  gives  notice  that  there  is  no 
warranty  of  soundness,  the  rule  caveat  emptor  applies,  and  unsoundness  will 
be  no  defense:  Parker  v.  Parthw,  12  Id.  679. 

D^ect  pf  Title  No  D^ense.—(B\xt  see  <*  Equity  Sales,"  ir\fra.)  In  sales  in 
equity,  as  we  shall  see,  a  defect  in  the  title  is  often  a  means  whereby  the  pur* 
ohaser  may  avoid  the  payment  of  his  bid.  But  ordinarily,  as  there  is  no  war- 
fMity  in  Judicial  sales  and  the  rule  of  caveat  emptor  applies  in  the  absence  ol 
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fraud,  the  purohaasr  is  regarded  aa  oontracting  to  pay  for  whatever  title  the 
sale  conveys  to  him,  provided  the  sale  is  a  valid  one.  Therefore,  whether  aware 
of  it  or  not,  the  fact  that  the  title  conveyed  by  the  sale  is  a  defective  or  in- 
cnmbered  one,  or  sabject  to  equities,  or  that  no  title  at  all  passes  to  him  by 
means  of  the  sale  valid  in  itself,  is  no  defense  for  the  purchaser  to  an  action 
for  the  payment  of  his  bid,  and  no  ground  for  setting  aside  the  sale  and  re- 
leasing him  from  his  bid  or  for  equitable  relief:  Worthmgton  v.  McRoberU^  9 
Ala. 297 (probate);  /enfMN^v.JaiJktiw's^cffnH Id. 291  (probate);  Poolv^IIod- 
neU,  18  Id.  752  (probate);  Owen  v.  SlaUer,  26  Id.  647;  S.  a,  62  Am.  Deo.  745 
(probate);  Boykm  v.  Gook^  61  Id.  472  (execution);  Bprd  v.  Turpin^  62  Ga. 
591  (gusidian);  Colbert  v.  Moore^  64  Id.  502  (probate);  Jonee  v.  Wamock,  67 
Id.  484  (probate);  England  v.  Clark,  4  Scam.  486  (execution);  Holmes  v. 
Shqfer,  78  HI.  578  (execution);  Tilley  v.  Bridges,  105  Id.  336  Cprobate); 
Bridges  v.  TUley,  11  HI.  App.  353  (probate);  Dunn  v.  Frasier,  8  Blackf.  432 
(execution);  Loudon  v.  Bobertson,  5  Id.  276  (probate);  Rodgers  v.  SmWi,  2 
Ind.  526  (execution);  Dean  v.  Morris,  4  G.  Greene,  312  (execution);  Hand  v. 
Grant,  10  Smed.  &  M.  514  (execution);  Coga^  v.  Prisby,  3G  Miss.  185  (pro- 
bate); ShoH  V.  Porter,  44  Id.  533  (probate);  Islay  v.  Stewart,  4  Dev.  &  B.  L. 
160  (executioD);  Richardson  v.  Vicker,  74  N.  G.  278  (execution);  Steadman 
V.  Taylor,  77  Id.  134  (bankruptcy);  RolUns  v.  Henry,  78  Id.  342  (execution); 
Moore  v.  Akin,  2  Hill  (S.  0.),  403  (execution);  Thompson  v.  Munger,  15  Tex. 
523;  S.  G.,  65  Am.  Dec  176  (probate).  The  purchaser  cannot  object  that  he 
obtained  less  land  than  he  supposed  he  was  buying:  Hand  v.  OrcuU,  10  Smed. 
&  M.  514  (execution);  or  that  the  goods  sold  belonged  to  himself:  Islay  v. 
Stewart,  4  Dev.  &  B.  L.  160;  and  he  cannot  upon  failure  of  title  claim  re- 
payment for  improvements  made  upon  the  property:  Bridges  v.  Tilley,  11  111. 
App.  353  (probate).  A  defect  of  title  is  no  defense  to  a  foreclosure  of  a  mort- 
gage for  the  purchase  money:  Byrd  v.  Turpin,  62  Ga.  591  (guardian).  Where 
the  defendant  in  execution  has  no  title,  the  sheriff  need  not  first  tender  a  dee^ 
to  sustain  an  aotion  for  the  purchase  money,  though  it  would  be  different  ii 
the  sheriff  had  flnt  refused  to  make  titles:  Moore  v.  Akin,  2  Hill  (S.  C),  403. 
Where  the  d^oftiidant  in  execution  had  no  title,  but  the  execution  has  been 
satisfied,  the  defendant  may  be  liable  to  the  purchaser  in  equity  for  the 
amount  of  the  purchase  money  paid:  Dimii  v.  Fratier,  8  Blackl  432.  But 
an  execution  plidntiff  is  not  liable  to  an  action  by  the  purchaser  of  personal 
property  because  the  title  thereto  fails:  England  v.  CUirk,  4  Scam.  486. 

In  Iowa  it  is  provided  by  statute  that  where  the  debtor  has  no  such  interest 
as  that  a  judgment  is  a  lien  upon  it,  and  the  fttot  is  not  known  to  the  pur* 
chaser,  the  sale  will  be  set  aside  upon  the  purchaser's  motion:  CJuunbers  v. 
Cochran,  18  Iowa,  159;  HoUunger  v.  Edwards,  51  Id.  384.  But  when  the 
judgment  debtor  has  the  legal  title  to  property  at  the  time  the  sale  is  made, 
the  purchaser,  though  he  is  the  execution  plaintiff^  is  not  entitled  to  have 
the  sale  and  satiBfaction  set  aside,  even  though  the  property  be  incumbered 
with  prior  liens:  HcUamger  v.  Edwards,  Id.  383. 

Where  the  execution  plaintiff  becomes  the  purchaser,  he  will  not  be  relieved 
in  equity  from  his  purchase,  though  he  pays  a  judgment  recovered  by  the  true 
owner  of  the  property:  McCartney  v.  King,  25  Ala.  681.  The  judgment  it 
satisfied  though  the  title  of  the  purchaser,  who  was  also  the  execution  plain- 
tiff, be  subsequently  defeated  in  an  aotion  of  replevin:  Freeman  v.  CaldwilL, 
10  Watts,  9.  Where  the  debtor  had  no  title  to  the  land,  and  the  execution 
plaintiff  who  purchases  obtains  no  satisfaotion  of  his  debt,  he  may  maintain 
debt  on  his  judgment:  Covoks  v.  Bacon,  21  Gonn.  451.  The  plaintiff  in  exe- 
eotion  who  has  pmohased  land  sold  on  execution,  the  title  to  which  wholly 
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fMli,  may  more  to  let  aaide  the  le^y  and  rale,  although  the  record  shows  a 
■atbfaotioD;  and  fraud  is  not  necessary  to  support  the  motion;  and  the  lery 
and  sale  will  be  set  aside  and  a  general  execution  awarded  him:  BiUer  y. 
Hejuhaw,  7  Iowa,  97;  Tudor  v.  Taylor,  26  Vt.  444.  Where  the  sale  is  void, 
the  court  will  vacate  the  entry  of  satisfaction,  and  issue  another  execution: 
Watson  V.  Beissig,  24  lU.  281;  Maaon  y.  Thomas,  Id.  285;  Boykin  v.  Cook,  61 
Ala.  472;  Henry  v.  Keys,  6  Sneed,  488.  Where  the  sale  is  not  judicial,  the 
purchaser  is  not  condnded  from  making  objection  to  the  title:  Okristian  v. 
Cabeil,  22  Gratt.  82. 

Equitt  Salbs,  Difxot  or  Titlb  and  Outbtakdino  Egninxs  as  Gbound 
OF  RsLUur:  See  Freeman  on  Cotenancy  &  Partition,  bbo,  547.  *'Becoyery  of 
money  paid  by  purchaser  getting  no  title: "  Note  to  MeOhee  y.  EUis,  14  Am. 
Deo.  131,  132;  Muir  v.  Craig,  25  Id.  111.  It  is  held  in  some  states  that  the 
rule  of  eaveai  emptor  applies  to  mortgage,  partition,  and  other  equity  sales: 
Houslyy.  Lindsay,  lOHeisk.  651;  Anderson  v.  FouUse,  2Har.  &G.  346;  Farm- 
ers' eU.  Bank  v.  Martin,  7  Md.  342;  S.  C,  61  Am.  Dec.  350,  note  353;  see 
cases  cited  supra,  *'  Cayeat  Emptor: "  and  that  in  the  absence  of  fraud  or  war- 
ranty a  failure  of  title  to  the  property  sold  is  no  ground  for  the  relief  of  the  pur- 
chaser: McAdams  v.  KeUh,  49  Dl.  388  (partition);  BasseU  y.  Lockard,  60  HI.  164 
(partition);  Owsley  y.  Smith's  Heirs,  14  Mo.  153  (partition);  Schwartz  y.  Dryden, 
25  Id.  574  (partition);  Cashion  y.  Faina,  47  Id.  133  (partition).  But  the  bettei 
rule  is  that  in  equity  sales  the  purchaser  is  entitled  to  receive  a  title  free  from 
equities  and  incumbrances  of  which  he  had  no  notice,  and  if  by  the  sale  he 
will  not  receive  such  a  title,  he  will  not,  upon  his  making  objection,  be  com- 
pelled to  complete  his  purchase,  but  will  be  released  therefrom,  unless  the  title 
can  be  made  good,  or  other  just  relief  awarded:  8coU  v.  Bentel,  23  Gratt.  1; 
Bolivar  v.  Zeigler,  9  S.  C.  287  (partition;  but  see  Rogers  v.  Horn,  6  Rich.  L. 
362);  Monaghan  v.  Small,  6  S.  C.  177  (equity);  Kostextbader  v.  Spoils,  80  Pa.  St 
430;  Mney  v.  Edney,  80  N.  C.  81  (equity);  Dunham  y.  Minard^  4  Paige,  441 
(partition);  Morris  y.  MowaU,  2  Id.  586  (equity);  Monarque  v.  Monarque,  8C 
N.  Y.  320;  S.  C,  8  Abb.  N.  C.  102;  Jordan  y.  PoUlon,  77  N.  Y.  518  (parti 
tion);  Fryer  y.  RoektfeUer,  63  Id.  268  (foreclosure);  People  v.  Knickerbocker 
Life  Ins,  Co.,  66  How.  Pr.  115  (foreclosure);  HaU  v.  Partridge,  10  Id.  188 
(partition);  Matter  qf  WhUlock,  32  Barb.  48;  S.  C,  10  Abb.  Pr.  816;  S.  C, 
19  How.  Pr.  380  (guardian);  MeDermot  y.  MeDermot,  3  Abb.  Pr.,  N.  S.,  451; 
Matter  o/Cavanagh,  14  Abb.  Pr.  258  (partition);  Rogers  v.  MeLeati,  10  Abb. 
Pr.  306;  Hunting  y.  Walter,  33  Md.  60  (mortgage);  Duvall  y.  Speed,  1  Md. 
Ch.  Dec.  235;  Stapylton  v.  ScoU,  16  Yes.  272  (chancery);  see  SnUth  y.  Perry, 
66  Ala.  266;  Evans  y.  Dtndy,  2  Speers,  9.  Where  a  particular  interest  if 
decreed  to  be  sold,  as  that  of  a  mortgagor,  the  purchaser  is  entitied  to  receive 
this  interest^  and  he  may  petition  to  be  released  from  his  purchase  if  this 
Interest  does  not  pass  by  the  sale,  because  the  court  had  no  jurisdiction  of  the 
■ubjeot-matter,  or  because  interested  persons  were  not  made  parties  and 
•objected  to  the  jurisdiction,  or  because  of  any  other  reason:  Boggs  v.  Hot- 
grave,  16  CaL  559.  He  is  entitled  to  the  specific  interest  sold,  but  it  may 
not  constitute  a  valid  titie;  it  may  not  be  of  any  value;  and  the  purchaser 
takes  the  risk.  To  this  extent  the  doctrine  of  caveaJt  emptor  applies:  Id.  A 
surety  on  notes  given  for  land  bought  at  a  chancery  sale  of  a  decedent^s  land 
cannot  be  freed  from  his  liability  by  showing  that  his  principal  will  not  get 
a  good  title  to  the  land  bought.  This  is  a  defense  for  the  principal  only: 
lAUardy. PucheU,  9  Baxt.  568. 

DrfttAs  of  Title  qf  Which  Purchaser  lias  Notice  will  not  Avail  Him.^Ai  a 
tale  in  equity  the  whole  titie  to  the  interest  sold  is  offered,  and  if  it  fails  in 
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any  luiMteatial  p«rtioiilar,  the  pnrchaaerii  not  bonnd  if  be  had  no  prior  noticn 
of  the  inoombrance  or  eqoity  affectinp;  the  title,  and  the  eale  was  made  \vixh 
out  reservation  or  notice  of  a  defect  in  title:  Edney  v.  Edney,  80  N.  C.  51; 
Bogen  v.  McLean,  10  Abb.  Pr.  306;  SeoAoian  y.  Hick$^  8  Pa^ge,  655;  PeopJt 
V.  Knieherbocker  L\fe  Ins,  Co.,  66  How.  Pr.  115;  Fryer  v.  Bocke/eller,  63 
N.  Y.  268.  Especially  where  the  sale  stipulates  for  a  title  free  from  incum- 
brances: MaUer  qf  WhiOock,  32  Barb.  48;  S.  C,  10  Abb.  Pr.  316;  19  How. 
Pr.  380.  But  where  a  purchaser  at  a  sale  in  equity  purchases  with  knowledge 
of  a  defeat  in  the  title,  this  defect  will  not  justify  him  in  refusing  to  complete 
his  purchase:  Dryer  v.  Rock^elUr,  63  N.  Y.  268  (foreclosure);  Young  v.  Mc- 
Clung,  9  Gratt.  336;  Biggs  v.  Pursell,  66  N..  Y.  193  (foreclosure);  JeweU  v. 
MiUer,  10  Id.  402;  Ledyard  v.  Phillips,  32  Mich.  13;  Farmers'  eU.  Bank  ▼. 
Martin,  3  Md.  Ch.  224  (equity);  Strong  v.  Waddell,  56  Ala.  471.  A  defect 
in  the  title  is  no  defense  where  the  purchaser  has  been  negligent  in  ascer- 
taining the  facts  concerning  the  property:  Hayes  v.  Stiger,  29  N.  J.  £q.  196. 
Where  i^moi'tgage  is  of  a  leasehold  interest,  and  in  the  notice  of  sale  under 
judgment  of  foreclosure  the  lease  is  referred  to,  a  purchaser  is  chargeable  with 
knowledge  of  the  contents  of  the  lease,  and  is  supposed  to  have  made  his  bid  in 
view  of  its  provisicms:  Biggs  v.  Pursell,  66  N.  Y.  193.  A  purchaser  at  a  fore- 
closure sale  who  has  full  notice  of  the  fact  that  the  mortgagor  has  only  a  lease- 
hold interest  cannot  take  advantage  of  the  fact  that  the  decree  directs  a 
sale  of  the  fee:  OrcJiani  v.  Bleahie,  2  Daly,  55.  If  a  junior  mortgage  has 
been  duly  recorded,  a  purchaser  of  the  mortgaged  premises  upon  a  foreclosure 
of  a  senior  mortgage  will  be  presumed  to  have  purchased  with  reference  to  the 
junior  mortgage,  and  a  purchaser  from  him  is  also  affected  in  the  same  way: 
McKeman  v;  Neff,  43  Ind.  503.  Chancery  will  not  relieve  a  purchaser  with 
notice  of  a  vendor's  lien  on  the  land  simply  because  of  his  mistaken  belief 
that  the  estate  was  solvent  and  able  to  discharge  the  lien:  Mcmnieatde  v. 
Moarc,  11  Heisk.  481.  A  purchaser  at  a  foreclosure  sale  knowing  of  an  ad- 
verse claim  to  the  property,  the  strength  of  which  he  cannot  determine  until 
the  same  has  been  judicially  determined,  may  buy  in  the  rival  claim  and 
deduct  for  it,  Or  if  the  money  has  been  paid  into  court,  demand  the  return  of 
a  proportional  part  of  it:  Etheridge  v.  Vemoy,  80  N.  C.  78. 

For  What  Defects  tn  T'Ule  BelitfwUl  be  €franted,—The  purchaser  is  not  bound 
to  accept  an  equitable  or  doubtful  title,  but  the  title  must  be  good  both  at  law 
and  in  equity:  Morris  v.  Mowatt,  2  Paige,  586;  Abel  v.  Beathcote,  2  Ves.  jun. 
100.  The  title  should  be  good  to  a  moral  certainty:  MonagJuxn  v.  Small,  6 
S.  C.  177.  A  reasonable  doubt  as  to  the  sufficiency  of  the  title  is  sufficient: 
Matter  <^  Cavanagh,  14  Abb.  Pr.  258  (partition).  The  purchaser  cannot  be 
compelled  to  receive  a  good  legal  title  if  it  is  liable  to  be  litigated  in  conse- 
quence of  some  valid  equitable  claim  against  it:  Morris  v.  MowcUt,  2  Paige, 
586;  Jordan  v.  Poillon,  7J  N.  Y.  518.  A  purchaser  will  not  be  compelled 
to  take  title  where  a  person  who,  if  living,  would  have  an  interest  in  the 
property,  is  not  proved  to  be  dead,  merely  because  such  person  has  been 
absent  and  unheard  from  for  seven  years,  for  the  presumption  of  death  is  not 
sufficient  basisfor  the  title:  McDermot  v.  MeDermot,  3  Abb.  Pr.,  N. S., 451. 
An  outstanding  inchoate  right  of  dower  will  excuse  the  purchaser  from  the 
completion  of  his  purchase:  People  v.  Knickerbocker  Hfe  Ins,  Co.,  66  How. 
Pr.  115  (foreclosure);  or  the  fact  that  the  judgment  does  not  bar  future  contin* 
gent  interests  in  the  property:  Monarque  v.  Monarque,  80  N.  Y.  320;  S.  C,  8 
Abb.  N.  C.  102.  If  a  city  has  a  right  to  take  the  land  for  a  street  without 
paying  for  the  buildings  thereon,  and  the  purchaser  was  ignorant  of  this  at 
the  time  of  sale,  he  will  not  be  oompelled  to  complete  his  purchase  though  the 
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probabflity  of  the  exercise  of  this  right  is  very  remote:  Seaman  r.  JTSdb,  8 
Paige,  655.  Where  it  was  represented  that  the  property  was  free  from  in* 
cumbranoes,  and  after  the  sale  and  the  report  it  was  disooTered  that  it  was 
snbjeot  to  a  lien  for  taxes,  the  oonrt  ordered  the  inonmbranoes  to  be  dis* 
charged  oat  of  the  proceeds  of  the  sale,  upon  the  purchaser's  reTasal  to  com- 
plete the  purchase  otherwise:  Lawrence  v.  Ccmett^  4  Johns.  Gh.  642.  Though 
under  the  rule  of  ea»eai  emptor^  he  must  assume  the  payment  of  tax  Uens: 
OunUm  y.  ZafUmngeTf  3  MoArthur,  262;  and  cannot  retain  the  amount  thereof 
out  of  his  bid:  OeUHtwrg  t.  UwUm  TruH  Co.^  93  U.  S.  424.  He  is  not  bound 
to  take  an  affidavit  of  the  administrator  or  any  other  person  that  there  are 
no  liens  on  the  property,  but  he  is  entitled  to  hare  that  fact  made  out  beyond 
a  reasonable  doubt:  HiUl  v.  Partridge,  10  How.  Pr.  188. 

On  the. other  hand,  the  equities  should  be  clear  and  strong  to  give  the  pur> 
chaser  relief,  and  to  induce  a  setting  aside  of  the  sale:  Ledyard  v.  PhtiUpe^ 
32  Mich.  13  (foreclosure).  The  purchaser  is  entitled  to  such  title  only  as  the 
purchaser  of  the  premises  at  a  private  sale  would  be  entitled  to  receive  from 
his  vendor:  Spring  v.  Santifcrd,  7  F^ge,  550.  Immaterial  defects  and  merely 
technical  objections  will  not  defeat  the  sale.  The  court  will  not  permit  the 
purchaser  to  avoid  his  contract  without  seeing  that  the  object  of  the  pur- 
chase is  defeated  and  that  it  would  be  injurious  to  him  to  enforce  the  con- 
tract. If  he  gets  Bubstantially  what  he  contracted  for,  he  must  complete  the 
purchase:  Rigga  v.  Pureell,  66  K.  Y,  103.  He  is  bound  to  complete  purchase 
where  prima  fade  title  is  offered  against  which  there  is  no  reasonable  ground 
of  suspicion:  MaUer  qf  Browning,  2  Paige,  64.  Where  the  incumbrance  is 
such  that  it  could  not  have  affected  the  amount  of  the  bid,  the  purchaser  is 
not  released:  Riggs  v.  Puredl,  66  N.  Y.  103.  The  pnrf^haser  cannot  object 
that  there  is  a  possibility  that  some  person  oiher  than  tV-e  parties  to  the  suit 
has  an  interest  in  the  premises,  where  there  is  no  probAbility  that  such  an 
interest  exists:  Dunham  v.  Minaard,  4  Paige,  441.  Where  he  will  obtain  a 
valid  title,  where  infant  heirs  have  been  effectually  barred,  he  will  be  com* 
pelled  to  complete  the  purchase:  DasM  v.  Leiteh,  13  Gratt.  195.  Where, 
pending  a  bill  for  an  injunction  of  the  enforcement  of  a  judgment,  and  for 
the  rescission  of  the  contract  of  purchase  on  the  ground  of  a  defective  title, 
the  incumbrance  is  removed,  the  injunction  is  properly  dissolved:  Toung  v. 
MeClung,  9  Id.  336,  and  see  it^fra,  **  Granting  Time  for  Examining  or  Curing 
Defects."  The  fact  that  there  is  a  suit  pending  between  parties  to  the  fore* 
closure  suit  to  set  aside  the  mortgage  is  no  ground  for  discharging  the  pur- 
chaser at  the  foreclosure  sale,  for  by  the  sheriff's  deed  he  obtains  all  the  title 
of  all  the  parties  to  the  suit:  ffolden  v.  SaeheU,  12  Abb.  Pr.  473.  The  fact 
that  an  appeal  is  pending  from  an  order  denying  a  motion  to  set  aside  the 
judgment  is  not  ground  for  discharging  the  purchaser,  for  he  obtains  a  good 
title  though  the  judgment  be  set  aside  for  an  error  or  irregularity:  Id.  The 
subsequent  commencement  of  bankruptcy  proceedings  does  not  affect  the 
jurisdiction  of  the  court  in  a  proceeding  of  foreclosure:  Lfinhan  v.  Hamann, 
14  Abb.  Pr.,  N.  S.,  274.  A  purchaser  at  a  foreclosure  sale  of  leasehold  prem- 
ises is  not  to  be  discharged  because  of  arrears  of  ground-rent,  but  the  sheriff 
should  pay  this  out  of  the  purchase  money:  ffolden  v.  Sackeit,  12  Abb.  Pr. 
433. 

Defect  in  Parties, — Since  in  these  sales  in  equity  the  purchaser  is  entitled 
to  the  whole  title,  and  the  interests  of  persons  not  before  the  court  are  not 
barred  hy  the  decree,  the  purchaser  will  not  be  compelled  to  take  title  when 
interested  persons  are  not  mode  parties  to  the  suit  or  when  they  are  act 
properly  before  the  court  through  improper  service  of  process  and  the  likei 
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Verdin  r.  Sham,  71  N.  T.  S45;  Cook  r.  Famam,  21  How.  Fr.  286;  d.  C, 
U  Barb.  05;  S.  C,  12  Abb.  Pr.  859;  KokUr  r.  KoMler,  2  Edw.  Ch.  99;  Bog- 
er$  V.  McLeam,  31  Barb.  304;  S.  C,  10  Abb.  Pr.  306;  Clark  r.  Clark,  U  Id. 
800;  Alvord  r.  Beach,  5  Id.  451;  Darwin  v.  Ha^fiM,  4  Sandf.  468;  Ooode  r. 
CVtnt?,  51  Mo.  212,  215;  Dodd  r.  NeiUon,  90  K.  Y.  243;  Spring  r.  Santiford, 
7  Paige,  550.  A  pnrchaaer  at  a  foreclotare  tale,  void  beoaoie  the  grantee  ol 
the  mortgagor  waa  not  made  a  party,  cannot  obtain  relief  by  means  of  aL 
action  at  law  to  reoorer  from  the  mortgagees  the  parchase  money  paid»  wheie 
he  was  aware  of  the  fact  that  the  mortgagor  had  sold  the  premises  and  there 
was  no  fraad.  His  relief  mnst  be  sought  by  proceedings  in  the  foreclosnrs 
suit.  By  his  act  of  parchase  he  has  snbmitted  himself  to  the  jnrisdiction  of 
the  court,  and  upon  his  application  the  court  may  direct  the  sale  to  be  set 
aside  and  the  satisfaction  to  be  canceled,  and  may  authorize  a  supplemental  bill 
for  a  resale  of  the  premises  to  be  filed  and  conducted  in  the  names  of  the 
complainants  in  that  suit  for  the  plaintifTs  benefit,  all  interested  persons 
being  made  parties,  or  it  may  make  such  other  order  as  will  bring  about  sub- 
stantial justice:  Bogg$  r,  Hargrove,  16  CaL  566,  per  Field,  J.;  Burton  v. 
Liett,  21  Id.  87;  see  Alexander  r.  Greenwood,  24  Id.  505.  A  purchaser  under 
a  foreclosure  of  a  junior  mortgage,  where  the  senior  mortgagee  was  not  a 
party,  may  on  petition  have  the  sale  and  purchase  set  aside  since  the  legal 
title  did  not  pass  to  the  purchaser:  SKiveUy  y.  Jonu,  6  B.  Mon.  274.  A  pur- 
chaser under  a  sale  upon  a  senior  mortgage  may  assail  a  junior  mortgage  for 
fraud:  Id.  The  sale  will  not  be  enforced  where  a  prior  mortgagee  was  not 
made  a  party  and  the  bid  was  greatly  in  excess  of  the  equity  of  redemption 
purchased,  lUthough  the  prior  mortgage  was  recorded  and  there  was  no  fraud, 
but  the  plaintiff  will  be  relegated  to  his  remedy  at  law  against  the  pur- 
chaser: Twiwng  y.  Ned,  38  N.  J.  Eq.  470.  A  purchaser  of  leasehold  inter- 
est at  foreclosure  sale  will  be  released  when  there  are  tenants  in  possession 
who  were  not  made  parties  to  the  action,  since  they  could  not  be  dispossessed 
by  any  process  which  could  be  issued  to  enforce  the  judgment:  Hhnch  ▼.  Lhf 
ingaUm,  3  Hun,  9;  S.  C,  48  How.  Pr.  243.  A  sale  by  a  probate  court,  void 
because  heirs  are  not  made  parties,  conveys  no  title,  and  the  purchaser  may 
set  up  the  failure  of  consideration  in  bar  of  recovery  of  the  purchase  money: 
Campbell  v.  Brown,  6  How.  (Miss.)  230. 

When  irregularities  concerning  parties  are  cured  or  not  prejudicial,  the 
purchaser  cannot  object:  Rogers  v.  McLean,  31  How.  Pr.  279;  S.  C,  34  N. 
Y.  536;  8.  C,  10  Abb.  Pr.  306  (guardian).  Where  the  necessary  parties 
were  in  ^t  joined,  and  this  sufficiently  appears  from  the  record  though 
some  of  the  papers  have  been  lost,  the  purchaser  will  be  compelled  to  take 
title;  and  so,  where  the  advertisement  was  publisheu  the  required  length  ol 
time  though  directed  to  be  published  a  less  time:  Alvord  v.  Beach,  5  Id.  451. 
In  New  York  a  partition  sale  under  decree  bars  the  future  contingent  inter- 
ests of  persons  not  in  esse,  though  no  notice  is  published  to  bring  in  unknown 
parties,  and  therefore  a  purchaser  cannot  avoid  his  purchase  on  this  ground: 
Mead  v.  MilcheU,  17  N.  Y.  210.  On  a  sale  in  partition  the  purchaser,  not  a 
tenant  in  common  at  the  commencement  of  the  proceedings,  cannot  object  to 
the  validity  of  the  sale  on  the  ground  that  he  was  not  a  party  to  the  proceed- 
ing, where  he  took  a  deed  of  a  portion  of  the  premises  pendente  Ute  from  some 
of  the  parties  to  the  partition  suit:  Noble  v.  Cromwell,  27  How.  Pr.  289; 
8.  C,  26  Barb.  475;  8.  C,  6  Abb.  Pr.  59. 

Defedt  m  Tide  Cured,— V^e  have  seen  eupra  that  when  a  defect  in  the 
parties  is  cured  the  purchaser  cannot  object.  So  when  tlie  defect  in  the  title 
is  cured,  the  plaintiff  is  likewise  without  valid  cause  of  objection  and  is  boun<| 
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to  oomplefee  his  porohMe.  Where  an  offer  U  made  to  effectually  core  a  defect 
in  title,  the  purchaser  cannot  object  to  complete  his  paikshase:  Orakam  y. 
BUakie,  2  Daly,  65.  '  Where  an  inchoate  right  of  dower  is  quitclaimed  to  the 
porchaser,  he  cannot  ol>ject  to  the  title:  Merchantt^  Bank  v.  Thompwn^  65  N. 
Y.  7.  The  sale  having  been  confirmed,  even  if  the  proceeding  was  irregular 
as  to  the  infant  heirs,  yet  the  purchaser  will  not  be  discharged  from  hb  pur- 
chase if  the  title  can  be  perfected  within  a  reasonable  time;  and  the  guardian 
of  the  infants  having  filed  his  bill  according  to  the  statute  in  which  he  asks 
to  have  the  sale  confirmed  as  very  beneficial  to  the  infants,  the  court  may  ia 
that  case  confirm  the  sale,  and  thus  assure  to  the  purchaser  a  good  titl& 
against  the  infant  heirs  and  compel  him  to  complete  his  purchase:  Danid  v. 
LeUch,  13  Ocatt.  105. 

OrcMtkig  Time  for  ExamMng  or  Ovring  DtfeeU  in  TUU.^Vp<m  an  order 
requiring  a  purchaser  to  show  cause  Vhy  he  should  not  oopplete  his  pur- 
chase, he  may  apply  to  the  court  for  an  order  of  reference  to  ascertain  if  title 
can  be  made,  and  if  it  appears  from  the  referee's  report  that  the  title  is  irre- 
mediably bad  or  of  doubtful  validity,  the  court  will  not  compel  him  to  com- 
plete the  purchase:  Chraham  v.  Bleahie,  2  Daly,  55;  Thomas  v.  Davidmm,  76 
Va.  338.  A  defective  title  is  no  ground  for  discharging  the  purchaser  if  capa- 
ble of  being  made  good  within  a  reasonable  time:  Cojfin  v.  Cooper,  14  Ves. 
205.  Courts  of  equity  have  at  least  as  large  a  discretion  in  giving  time  to 
perfect  the  title  in  cases  of  sales  under  their  decrees  as  in  cases  of  purchases 
by  private  contract:  Danid  v.  LfiUeh,  13  Oratt.  105;  Tkoma$  v.  Deuridaon, 
76  Va.  338,  342.  The  court  should  and  will  allow  a  reasonable  time  to 
remedy  a  defect  in  the  title:  Id. ;  OrmA^  v.  Terry,  6  Bush,  558. 

Aftkb  ComriRMATiON,  OBJBcnnoN  or  DsriGrr  in  Title  Comis  too  Latx. 
This  is  the  rule  in  several  states.  For  after  confirmation  a  complete  oontraot 
has  been  made  between  the  court  and  the  purchaser:  Thomae  v.  Damimm,  76 
Va.  344.  By  his  purchase  the  purchaser  becomes  a  party,  with  respect  to  all 
questions  concerning  the  sale  and  his  purchase,  and  is  bound  by  the  decree  of 
confirmation  equally  with  the  other  parties:  Uiekmm  v.  Bueher,  77  Id.  135; 
therefore  he  must  object  to  irregularities  in  the  sale  and  to  defects  in  title  before 
confirmation  or  he  will  be  without  relief,  in  the  absence  of  fraud,  accident,  or 
mistake:  Tftomae  y.  Davidsow,  76  Id.  344;  ^ieluon  v.  Bueher,  77  Id.  135; 
Long  V.  Weiler,  20  Oratt.  347;  Tfateon  v.  Hoy,  28  Id.  608;  Thrdhdde  v.  Camp- 
5e«,  2  Id.  108;  S.  C,  44  Am.  Dec.  384;  CuiehaH  v.  Dowery,  10  W.  Va.  130; 
Farmer^  Bank  v.  Peter,  13  Bush,  501;  WorihinQton  v.  McBoberU,  0  Ala.  207, 
300;  Perhkne  v.  Winter,  7  Id.  871;  therefore,  where  this  rule  prevails,  caveai 
em/ ^or  applies  to  these  sales  after  confirmation:  Capeliart  v.  Dowery^  10  W. 
Va.  130;  Boyce  v.  Strolher,  76  Va.  862;  Farmers*  Bank  v.  Peter,  13  Bush,  501. 
Certainly,  after  confirmation  he  cannot  set  up  facts  known  to  him  before  oon- 
firmation:  Jleadrick  v.  Youni,  22  Kan.  344  (probate);  Spence  v.  Armour,  0 
lleisk.  167;  Boyce  v.  Strother,  76  Va.  862.  His  relief  is  to  be  obtained  by 
resisting  the  confirmation  of  the  sale;  a  court  of  equity  will  not  enjoin  a  judg- 
ment for  the  purchase  money:  Threlkelds  v.  Campbell,  2  Oratt.  108;  S.  C, 
44  Am.  Dec.  384.  After  a  sale  of  infants'  lands  has  been  confirmed  by  the 
court,  although  the  proceeding  has  been  irregular,  yet  if  the  title  of  the  pur- 
chaser can  be  made  good,  and  it  is  for  the  interest  of  the  infants  to  confirm 
the  sale,  the  purchaser  will  not  be  released  from  his  purchase;  but  if  the  iik- 
tcrest  of  the  infanu  is  injured  by  the  sale,  it  will  be  set  aside:  Daniel  v.  Leitch^ 
13  Oratt.  135;  and  an  application  before  confirmation  by  a  purchaser  to  have  a 
sale  set  aside  on  the  ground  that  there  was  a  prior  incumbrance  on  the  prop- 
erty, and  that  he  had  purchased  under  a  mistake,  will  be  granted:  Uwmw% 
V.  Walter,  33  Md.  60:  Farm^tt  Bank  v.  Peter,  13  Bush.  501. 
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Bat  even  after  ocmfinnation  the  parohfteer  may  obtain  relief  an  the  ground 
of  af  ter-diffooyered  firaad,  or  a  mntnal  mistake  of  himaelf  and  the  rendor :  Long 
V.  WeOer,  29  Qratt.  347;  Wataon  r.  Hoy,  28  Id.  698;  Thomas  y.  Davidson,  76 
Va.  338;  Bkkton  r.  Hueker,  77  Id.  135;  see  « Frand  *'  and  ''Mistake,"  ti^ro. 

Termt  qfSale, — In  New  York  it  is  Often  provided  by  the  terms  of  the  sale 
that  the  referee  shall  pay  off  out  of  the  porchase-money  liens  outstanding 
against  the  property,  and  in  snch  a  sale  it  is  reasonable  and  proper  to  impose 
ipon  the  pnrohaser  the  burden  of  producing  to  the  referee  proof  of  such  liens 
and  voacher9  for  the  payment  thereof,  and  this  provision  excuses  the  referee 
from  the  duty  of  making  an  examination  for  liens,  bat  a  referee  having  a 
knowledge  of  liens  cannot  disregard  them,  bat  must  pay  them  out  of  the 
purchase  money  though  the  pnroha^r  fail  to  produce  proof  and  vouchers  of 
payment:  Eaaton  v.  PicheragiU,  65  N.  T.  310;  Weseman  v.  Wingrove^  85  Id. 
353;  Poat  v.  Leei,  8  Paige,  337.  There  is  no  mle  that  tequires  the  referee  in 
his  report  of  title  on  proceedings  on  partition  to  annex  to  his  report  a  search 
for  instruments  affecting  the  title.  If  his  report  states  the  fact  explicitly 
that  he  had  caused  the  necessary  searches  to  be  made,  and  certifies  what  in- 
cumbrances,  etc.,  .there  are,  it  is  sufficient:  Noble  v.  Cromwell,  27  How. 
Pr.  289;  S.  C,  26  Barb.  475;  S.  a,  6  Abb.  Pr.  59.  Where  the  terms  of 
the  sale  provide  that  existing  incumbrances  will  be  allowed  to  the  purchaser 
out  of  the  purchase  money  on  his  producing  vouchers  therefor,  the  existence 
of  incumbrances  which  he  might  have  thus  paid  off  is  no  reason  for  refusing 
to  fulfill  his  purchase:  Lenihan  v.  IJamaim,  14  Abb.  Pr.,  N.  S.,  274.  It  is 
not  necessary  that  the  referee  advertise  for  liens,  unless  the  court  so  advise, 
or  it  is  required  by  some  party  to  the  suit:  NobUe  t.  Oromwdl,  27  How.  Pr. 
289;  S.  C,  26  Barb.  475;  S.  C,  6  Abb.  Pr.  59.  But  such  advertisement,  if 
made,  will  bar  creditors:  Dunham  v.  Minard,  4  Paige,  441. 

In  Maryland  the  burden  of  proof  is  upon  the  purchaser  at  a  chancery  sale 
to  show  that  he  made  the  purchase  free  from  all  incumbrances:  Farmenf  S 
PkaOen'  Bank  v.  Mati^  7  Md.  342;  S.  C,  61  Am.  Dec.  350.  For  a  defect 
of  title  the  purchaser  may  be  relieved  from  his  purchase  by  asking  a  rescission 
of  the  sale  at  the  proper  time,  but  he  cannot  hold  on  to  the  property  and  in- 
sist upon  having  the  proceeds  of  the  sale  applied  to  the  extinguishment  of 
the  claims  of  incumbrancers  not  parties  to  tiie  suit:  DuttaU  r.  Speed,  1  Md. 
Ch.  Dec  235. 

Void  .Salk,  Pubghaseb  not  Boitnd  bt.— The  purchaser  at  a  judicial  sale 
is  always  entitled  to  such  interest  as  the  defendant  actually  has,  and  if  from 
any  defect  in  the  proceedings  a  sale  is  so  void  that  it  cannot  transfer  the  in- 
terest of  the  defendant,  then  the  purchaser  is  not  bound  by  his  bid,  but  may 
successfully  resist  any  action  seeking  its  enforcement:  Thrift  v.  PriUz,  7  HI. 
App.  55  (foreclosure),  citing  Freeman  on  Executions,  sec.  301;  see  Freeman 
on  Void  Judicial  Sales,  sec.  46;  Dawley  v.  Brown,  65  Barb.  107.  The  pur- 
chaser may  refuse  to  complete  his  purchase  becauso  the  court  had  no  juris- 
diction of  the  parties  or  the  subject-matter,  or  because  some  statutory  pro- 
vision has  been  violated,  or  some  irregularity  has  intervened,  which  makes  the 
proceeding  invalid:  Darwin  v.  Hatfield,  4  Sandf.  468  (equity);  Boylun  v. 
Cook,  61  Ala.  472  (execution);  Bvme  v.  Ledbetter,  56  Tex.  282  (execution); 
Bartee  v.  Tompkins,  4  Sneed,  623  (chancery);  Henr^  v.  Keys,  5  Id.  488  (execu- 
tion); Stoney  v.  SehuUz,  1  Hill  Ch.  465  (foreclosure);  Commissioner  v.  Smith,  10 
Watts,  392  (tax  sale);  Short  v.  Porter,  44  Miss.  533  (probate);  see  Hender- 
son T.  Overton,  24  Am.  Dec.  492;  Campbell  v.  Brown,  6  How.  (Miss.)  230.  A 
purchaser  will  not  be  compelled  to  take  title  when,  from  want  of  proof  of  a 
ma1:«rial  fact,  it  appears  that  the  decree  of  sale  is  liable  to  be  Impeached  at 
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■ome  future  time:  Ecwle  v.  TitrUm^  26  Md.  23, 34  (partitioii).  If  a  sale  takee 
place  under  three  exeoutionB,  and  either  of  the  judgments  on  which  they 
iaiued  billed  the  property  of  the  defendant,  it  is  sufficient  to  pass  his  interest 
to  the  purchaser,  though  neither  of  the  other  judgments  bind  the  property: 
Hand  t.  Orani^  10  Smed.  ft  M.  514.  The  right  of  redemption  of  a  judgment 
debtor  is  not  subject  to  be  sold  under  another  execution;  And  when  it  is  so 
sold,  and  satisfaotion  entered,  it  is  the  duty  of  the  oourt  to  vacate  the  entry 
ol  satisfaotion  and  to  issue  another  execution:  Waiaon  ▼.  Bektig^  24  UL  281; 
see  Mann  v,  Tkonuu^  Id.  285.  A  plaintiff  who  levies  on  land  of  a  testator 
upon  a  judgment  against  the  executor  in  his  representative  capacity  does  not 
satisfy  his  debt  though  he  bids  the  full  amount  thereof  at  the  sale  and  re- 
ceives a  deed,  for  the  sale  is  void:  Boylan  v.  Cook^  61  Ala.  472.  The  pur- 
chaser may  show,  in  defense  to  an  action  on  the  purchase-money  note,  that 
the  sale  was  void,  not  being  in  compliance  with  the  statute,  and  thus  estab- 
lish a  failure  of  consideration  of  the  note:  Ltuighman  v.  T^Aompson,  6  Smed. 
ft  M.  259  (probate);  Eiddle  v.  HiU,  51  Ala.  224,  citing  Shelheimer  v.  Chap- 
man, 32  Id.  678;  Beene  v.  CoUenberger,  38  Id.  647  (probate).  The  purchaser 
of  a  chattel  at  a  judicial  sale  mast  tirst  return  the  chattel  and  rescind  the  con- 
tract of  sale  before  defending  on  the  ground  that  the  sale  was  void:  Martin  v. 
Turner,  43  Mito.  517;  Jagera  v.  Chifin,  Id.  134.  The  offer  to  rescind  must  be 
accompanied  by  a  tender  of  the  property,  and  must  be  made  in  due  time:  Jagen 
V.  Oriffin,  supra.  Tho  fact  that  the  slave  purchased  ran  away  from  the  pur- 
chaser and  was  emancipated  by  the  United  States,  which  prevented  an  offer 
to  return  the  slave  and  rescind  the  bargain,  is  no  defense:  Id.  The  purchaser 
at  an  invalid  sale  of  real  estate  is  not  bound  to  offer  to  surrender  the  posses- 
sion thus  acquired  in  order  to  entitle  him  to  resist  the  collection  of  the  pur- 
chase money.  •^^^  as  to  the  purchaser  of  personalty,  for  the  administrator 
must  account  therefor:  Washington  v.  MeOaughan,  34  Miss.  304.  Upon  rule 
to  show  cause  why  the  purchase  money  be  not  paid,  the  purchaser  may  show 
that  the  sale  was  void,  and  should  thereupon  be  discharged:  Barrett  v. 
ChurchUlf  18  B.  Mon.  387  (equity).  When  the  court  has  no  jurisdiction  to 
decree  a  sale,  a  purchaser  may  urge  this  as  an  objection  to  the  ratiiication  of 
the  sale:  Fox  v.  Reynolds,  50  Md.  564.  An  irregularity  rendering  the  sale 
invalid  is  ground  for  relief  in  equity  from  the  purchase:  ToUey  v.  Starke,  6 
Gratt  339;  Bartee  t.  Tompkins,  4  Sneed,  623;  Henry  v.  K^s^  5  Id.  488. 
Rights  of  purchasers  wlio,  by  reason  of  void  sales,  have  paid  off  claims  on 
real  estate:  Note  to  8coU  v.  Dunn,  30  Ata.  Dea  177-182. 

Irrboulakitibs  as  GBOirND  OF  Relisf.— A  purchaser  will  not  be  relieved 
from  the  payment  of  his  bid  because  of  an  irregularity  which  cannot  injure 
him  or  which  may  be  amended:  Oregon  v.  Livingston,  17  N.  T.  218  (partition); 
Knight  v.  Moloney,  4  Hun,  33;  Waring  v.  Waring,  7  Abb.  Pr.  472;  Darvfin 
V.  HatfiM,  4  Sandf.  468;  CapehaH  v.  Dowery,  10  W.  Va.  130.  A  purchaser 
cannot  object  for  irregularities  corrected  by  an  order  ntmc  pro  tunc,  and  which 
do  not  afiect  the  jurisdiction  of  the  court:  Bogert  v.  Bogert,  45  Barb.  121. 
Where  the  court  has  jurisdiction  of  the  parties  and  subject-matter,  the  pur- 
chaser takes  the  mortgagor's  title,  though  the  judgment  be  afterwards  re- 
versed for  irregularities:  Graham  v.  BleaJeie,  2  Daly,  55. 

Whether  the  irregularity  is  injurious  or  not,  if  it  does  not  invalidate  the 
sale  the  purchaser  cannot  urge  it  after  the  confirmation  of  the  sale,  but  must 
take  advantage  of  the  irregularity  by  objecting  to  the  confirmation:  Worth' 
ington  v.  UcBoberts,  9  Ala.  297,  300;  Perhhu  v.  Winter,  7  Id.  871;  Jennings 
V.  Chraham,  9  Ala.  285,  289;  Cargile  v.  Eagan,  65  Ala.  287;  Otitis  Estate,  My- 
dBk*aPh>bate,222;  Todd  r.  JDowd,  I  Ueto.  {Ky.)  281 1  Thomas  r.  Damdaom» 
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76  Va.  344;  Lcmgyher  t.  Pattenan,  77  I<L  470;  Wartham  r.  Hardawaif^  fi 
Qratt.  60  (error  in  decree);  Dick  r.  /^odinjon,  19  W.  Va.  159  (error  in  decree). 
Wbere  the  porchaBer  prerents  a  confirmation  of  the  sale  and  obtains  an  exten- 
sion  of  time  for  the  payment  of  the  purchase  money,  he  is  estopped  from 
afterwards  raising  the  question  of  the  payment  of  the  purchase  money  as  re* 
quired  by  the  terms  of  the  decree:  Hmralton  y.  Cftorge,  56  Ala.  295.  A  pur- 
chaser who  fails  to  move  to  set  aside  the  sale  cannot,  in  an  action  for  the 
difierenoe  between  his  bid  and  the  amount  obtained  at  a  resale,  set  up  an 
error  in  the  levy  describing  the  lands  as  situated  in  the  wrong  township: 
Cooper  V.  Borrall,  10  Pa.  St.  491.  Nor  can  he  object  to  deed  because  it 
states  a  smaller  consideration  than  the  nominal  bid,  pursuant  to  an  agreement 
that  ihe  amount  of  any  incumbrance  upon  the  property  should  be  deducted 
from  the  face  of  the  nominal  bid:  StMm$  v.  /ieU,  43  Mich.  333.  A  pur 
chaser  in  possession  cannot  abandon  possession  and  refuse  to  pay  the  pur 
chase  money  for  an  irregularity  in  the  sale:  WorCkinffton  v.  McRdberU,  9  Ala. 
297.  A  purchaser  in  possession  cannot  disaffirm  ssle  on  account  of  an  irr^:n- 
larity  when  the  heir  is  willing  to  confirm  it:  Jenmng$  v.  JeMnt^B  Adm*r$,  9 
Ala.  285,  290. 

Fraud  and  Misbbpresbhtations  as  Gbound  of  Beuef.— The  pur 
chaser  may  have  the  sale  set  aside  when  there  is  any  injurioite  mistake,  mis* 
representation,  or  fraud,  and  the  property  will  be  resold:  Anderson  v.  Foulke, 
2  Har.  ft  G.  346;  lUher  v.  fferaey,  17  Hun,  370;  //oyes  v.  Stiger,  29  N.  J. 
Eq.  196;  even  after  confirmation:  Hiekaon  v.  i^tcdber,  77  Va.  135.  He  may 
have  sale  set  aside  because  of  the  employment  of  puffers  at  the  sale,  who  in 
duced  the  purchaser  to  offer  a  higher  price  than  he  would  otherwise  have 
offered:  Fisher  v.  Hereey^  17  Hun,  370.  But  a  purchaser  at  an  administrator*! 
sale  of  land  cannot  defeat  a  recovery  on  purchase-money  notes,  or  rescind, 
because  a  person  interested  in  the  estate,  but  with  whom  the  administrator 
had  no  connection,  employed  a  puffer  at  the  sale,  and  therefore  the  purchaser 
bid  more  than  the  value  of  the  land:  hkist  v.  Wood^  62  Ala.  318.  In  Fore  v. 
jUcKemUf  58  Ala.  115,  it  is  held  that  fraud  in  a  judicial  sale  is  no  defense  to 
an  action  on  the  purchaser's  notes;  but  lie  can  take  advantage  of  it  only  by 
bill  in  equity,  making  interested  parties  defendants.  A  purchaser  at  an  exe- 
cution sale  is  protected  from  the  payment  of  his  bid  when  he  was  induoed  to 
purchase  through  the  misrepresentatioDs  of  the  judgment  creditor  that  his 
judgment  was  the  first  lien  on  the  property,  whether  these  repreaentatioiis 
were  willfully  or  ignorantly  made;  and  the  fact  that  he  might  have  ascer- 
tained the  falsity  of  the  representations  by  an  ezaminatioii  of  the  pnblio 
records  will  make  no  difference  for  the  judgment  creditor  from  claiming  any 
advantage  resulting  from  his  own  misrepresentations.  For  the  rule  of  caveai 
empioTf  as  applied  to  judicial  sales,  may  be  overcome  by  evidence  of  fraud, 
or  that  the  purchaser  did  not  know  the  condition  of  the  thing  purchased  and 
was  induced  to  buy  through  misrepresentatious  of  those  who,  from  their  pecu- 
liar relations  to  the  subject,  were  supposed  to  be  thoroughly  acquainted  with 
it.  An  execution  creditor  is  such  a  person:  Webster  t.  Haworth,  8  Cal.  21; 
6.  C,  68  Am.  Dec  287;  Masson  v.  Bovet,  1  Denio,  69;  S.  C,  43  Am.  Dea 
651.  When  a  purchaser  under  foreclosure  of  a  junior  mortgage,  where  the 
senior  mortgagee  is  not  made  a  party,  is  by  false  representations  induced  to 
believe  that  the  proceeds  of  the  sal^  will  be  applied  to  the  payment  of  the 
prior  mortgage,  and  that  he  would  thereby  take  the  title  fully  released  there- 
from, the  court  is  justified  in  setting  aside  such  sale:  PcndeU  v.  Peabody^  3 
Keb.  196.  If  a  referee  irregularly  sells  property  free  from  a  lien  which  he 
promises  to  pay  off  out  of  the  proceeds,  instead  of  selling  it  subject  to  the 
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lien  partiiaot  to  the  decree,  the  pnrcheaer  oaimot  be  compelled  to  pay  into 
court  the  amount  of  the  lien  in  addition  to  the  bid.  Vor  the  Injured  parties 
the  remedy  ie  by  an  application  for  a  resale:  Hotekti$$  v.  Cfl\/Um  Air  Oure^ 
2  Abb.  App.  Dec  406w  If  land  is  pnrchaeed  upon  the  mispreeeotations  of 
the  guardian  at  to  the  title,  the  porohaaer  will  not  be  held  at  law  or  in  equity, 
whether  or  not  the  guardian  knew  of  the  falsity  of  his  representations: 
Biaek  t.  fValUm,  32  Ark.  321.  Where  the  plaintiff  is  present  at  the  sale,  he 
is  bound  by  the  representations  of  the  sheriff  that  a  vendor's  lien  will  be 
paid  out  of  the  proceeds:  BctCanu  v.  MUMn,  2fi  Qm.  4Sl;  S.  a,  71  Am.  Dec 
The  master  should  insert  nothing  in  the  description  of  the  property  in  the 
notice  of  sale  which  may  unduly  enhance  its  value  or  mislead  the  purohasen 
Feeder  y.  Fonda^  3  Pa^,  04.  The  purchaser  must  have  relied  upon  the 
false  representations:  Bond  r,  Eanuey,  89  IlL  29;  and  must  act  promptly 
upon  the  discovery  of  the  fraud:  Masson  v.  Boveit  I  Denio»  69;  S.  C,  43  Am, 
Dec.  651;  L<mg  v.  WeUer,  29  Oratt  347. 

What  does  not  ConalUtUe  Fraud  or  Mtarepresentation. — ^Mere  sileuce  will  nol 
usually  constitute  fraud  in  a  judicial  sale.  An  administrator  is  not  bound  to 
disclose  defects  in  title,  and  his  mere  silence  does  not  amount  to  fraud  which 
will  vitiate  the  sale:  Thompeon  v.  Mwvger^  15  Tex.  523;  S.  C,  65  Am.  Deo. 
176.  Fraud  is  not  charged  by  averring  that  the  sheriff  and  attorney  of  the 
judgment  creditor  knew  of  the  defect  in  the  title  to  the  land  sold:  Dean  v. 
MorrU,  4  G.  Greene,  312.  But  the  purchaser  may  have  the  sale  set  aside 
when  the  land  was  described  in  the  master's  notice  as  containing  about  twenty 
acres,  when  in  fact  it  contained  but  thirteen  acres,  and  one  of  the  complain- 
ants who  was  present  at  the  sale  knew  of  the  deficiency,  but  ooncealed  the 
fact  from  the  master  and  the  bidders,  and  encouraged  them  to  bid:  Veeder  r. 
FondOf  3  Paige,  94.  The  misrepresentations  of  the  holder  of  the  paramount 
title,  between  whom  and  the  administrator  who  sells  there  exists  no  collusion, 
do  not  constitute  fraud  such  as  will  relieve  the  purchaser  who  has  been  dis- 
possessed by  such  person:  Pool  v.  Ilodnett^  18  Ala.  752.  False  and  fraudu- 
lent representations  made  at  a  partition  sale  by  one  of  the  parceners  or  ten- 
ants  in  common  will  not  affect  his  co-tenants,  where  he  was  not  acting  as 
their  agent  or  representative,  and  such  representations  constitute  no  defense 
to  an  action  for  the  purchase  money,  though  perhaps  the  party  making  the 
representations  might  be  liable:  Matlock  v.  Bi^fiee^  34  Mo.  356.  Where  the 
estate  of  a  decedent  was  insolvent  as  to  general  creditors,  and  the  defendant 
upon  the  day  of  the  sale  of  the  decedent's  Isnd  presented  a  claim  against  the 
estate  of  the  administrator,  and  asked  him  how  much  land  it  would  buy,  to 
which  he  answered,  after  a  hasty  calculation,  '*  Twenty-five  hundred  dollars^ 
worth,"  in  an  action  against  the  defendant  and  his  sureties  upon  a  note  given 
for  the  purchase  money  of  the  land  sold,  where  the  defendant  set  up  that  he 
was  induced  to  purchase  through  the  administrator's  agreement,  tliat  the  claim 
might  be  applied  pro  rala  in  the  payment  for  the  land  to  the  extent  of  twenty- 
five  huddred  doUarSp  it  was  held  that  the  administator's  statement  did  not 
amount  to  an  agreement  to  receive  the  claim  in  payment;  that  the  defendant 
must  show  by  the  clearest  proof  his  good  faith  in  purchasing  the  claim;  and 
that  an  understanding  by  the  sureties  that  part  of  the  purchase  price  was  to 
be  paid  with  the  claim  was  no  defense  for  them  unless  such  understanding 
resulted  from  the  acts  or  representations  of  the  administrator:  Floyd  v.  Rtuftt 
58  Tex.  503. 

In  some  states  ^  distinction  is  made  between  an  administrator's  sale  of 
realty  and  of  personalty.  It  is  held  that  the  misrepresentations  of  an  admin- 
litrator  respecting  the  titl«>  of  land  sold  under  order  of  conrt  of  probate 
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fnnuih  no  defenae  to  the  paynMnt  of  the  porchate  money*  for  the  adminis- 
trator is  the  mere  agent  of  the  oonrt,  which  is  the  real  Tendor,  and  there  can 
be  no  warranty:  Fore  v.  licKenxie^  68  Ala.  115;  RUejf  t.  KepUt^  M  Ind.  308, 
citing  Bodman  ▼.  Bodmtm,  64  Id.  444;  Hawkhu  r.  KimbaU.  67  Id.  42;  Bom 
V.  Ccuhf  68  Id.  278.  Bnt  eyen  in  such  sales  the  officers  or  parties  may  bind 
themselves  personally  by  their  fraud  or  misrepresentatioos:  BUeif  ▼•  Kqsler, 
94  Ind.  808;  Mngfand  t.  Clark,  4  Scam.  486;  Odbert  v.  ifoow.  64  Oa.  602. 
Bat  in  sales  of  personalty  by  an  administrator,  where  the  title  is  in  him  at  the 
time  of  the  sale,  the  rule  is  dififerent.  And  misrepresentations  of  the  sonnd- 
ness  of  personalty  at  an  administrator's  sale  may  constitate  frand  which  will 
be  a  good  defense  to  an  action  on  the  purchase-money  note:  ^lioood  v.  Wright, 
20  Ala.  346;  see  MilUn  v.  Boarman^  13  Smed.  ft  M.  100. 

Mistake  as  Gboukd  for  Belxst. — ^A  mistake  of  law  is  no  ground  for 
setting  aside  the  sale;  bat  it  will  be  set  aside  for  a  mistake  ol  hat  which  is 
not  the  result  of  the  purchaser's  own  negligence.  He  must  exooise  due  dili- 
gence to  ascertain  the  facts:  Bayea  v.  Suffer^  29  N.  J.  Eq.  196  (fofedosure); 
Uphamk  V.  HamUl,  11  R.  I.  565.  A  mere  mistake  of  fact  unaccompanied 
with  fraud  or  the  like  is  not  ground  for  relief.  And  where  there  has  been  no 
fraud,  misrepresentation,  or  concealment  as  to  the  quantity  of  the  land  sold, 
the  court  will  not  inquire  whether  there  has  been  an  actual  mistake  as  to  the 
qnantity :  Veeder  v.  Fonda,  3  Paige,  94;  SaekeU  v.  Twining,  18  PlL  St.  199; 
8.  C,  57  Am.  Dec.  599;  Band  v.  Grant,  10  Smed.  ft  M.  514.  Bnt  where  land 
is  sold  as  containing  a  given  quantity  of  acres,  and  it  appears  that  it  contains 
less,  a  deduction  will  be  made  unless  the  deficiency  is  of  such  a  nature  that 
had  it  been  known  it  would  have  prevented  the  purchase,  for  then  the  pur- 
chaser might  have  been  relieved  altogether:  Anderson  v.  Foulhef  2  Har.  ft  G. 
346.  After  confirmation,  however,  the  purchaser  cannot  raise  this  objection: 
Id.;  Barron  v.  MuUin,  21  Minn.  374.  Bnt  where  the  mistake  in  the  quantity 
of  the  land  sold  has  been  mutual,  it  may  be  urged  as  a  ground  of  relief  even 
after  confirmation :  Watson  v.  Hoy,  28  Gratt  698;  see  IJicison  v.  Bueker,  77  Va. 
135;  Long  v.  Weller,  29  Gratt.  347;  Thomas  v.  Davidson,  76  Va.  338.  Where 
a  purchaser  at  a  foreclosure  sale  agreed  with  one  who  had  no  authority  to 
represent  the  plaintiff  that  only  the  excess  of  his  bid  over  a  claim  held  by 
him  against  the  property  should  be  required  of  him,  and  he  purcliased  the 
property  and  afterwards  sold  it  to  a  third  person,  it  was  held,  in  a  proceeding 
to  enforce  his  bid,  that  in  order  to  avoid  its  payment  he  should  have  asked  to 
have  the  bid  set  wddb  because  of  the  mistake,  and  offered  to  place  the  parties 
in  statu  quo,  or  at  least  to  account  for  the  proceeds  of  the  resale  by  him: 
First  NcUiomal  Bank  v.  Conger,  37  Iowa,  474.  A  purcliaser  at  an  execution 
sale  cannot  in  equity  be  relieved  from  completing  liis  purchase  because  never 
having  attended  such  a  sale  before,  and  not  hearing  the  terms  of  the  sale  he 
supposed  that  he  was  buying  the  entire  estate,  and  not  merely  the  interest  of 
the  judgment  debtor;  for  this  is  a  mistake  accompanied  with  gross  negli- 
gence: Upham  V.  ffasniil,  11  R.  I.  565.  The  purchaser  will  be  relieved,  how- 
ever, from  the  completion  of  his  purchase,  and  his  deposits  will  be  restored, 
when  it  appears  tliat  the  contract  was  one  tliat  he  never  intended  to  make, 
and  was  entered  into  without  &ult  or  negligence  on  his  part;  as  whe^  he 
was  justified  in  believing  that  the  lots  purchased  were  comer  lots  when  in 
fact  they  were  not:  Fanrchild  ▼.  Fairchild,  59  How.  Pr.  351.  See  supra, 
**  Equity  Sales— after  Confirmation.''  The  objection  of  fraud  or  mistake  should 
be  made  as  soon  as  discovered:  Long  v.  Weller,  28  Gratt.  347 

Stathonts  nr  Nonci  or  Salb.~A  purchaser  at  a  probatii  sale  cannot 
refuse  to  pay  the  purchase  money  on  the  ground  tliat  the  notice  of  sale  stated 
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ft  good  title*  and  that  the  title  wm  not  good.  The  sale  wm  stated  in  the 
Botloe  as  a  probate  aale,  the  bidder  knew  its  character  and  the  effect  of  the 
deed,  and  !•  boand  to  examine  the  title  for  himaelf :  ffaUeek  y.  Chiy,  9  Gal. 
181.  The  advertiaement  ia  not  the  contract  of  the  parties:  Farmer$*  etc.  Bank 
r.  ifoftm,  3  Md.  Oh.  224.  The  master  shonld  insert  nothing  in  the  descrip- 
tion of  the  property  in  the  notice  of  sale  which  may  unduly  enhance  its 
▼alne  or  mislead  the  purchaser:  Veeder  v.  Fonder,  3  Paige,.  94.  And  when 
the  land  is  described  in  the  notice  as  containing  more  acres  than  it  actually 
contains,  this  is  a  ground  of  relief  sometimes  on  the  ground  of  fraud  or  mis- 
take: See  ntpra,  <'  Fraud,"  and  «« Mistake."  In  Hoge  v..  Cfurrm,  3  Gratt.  201, 
which  was  a  sale  of  land  for  taxes,  it  was  said  that  there  was  no  warranty  <^ 
the  title  or  the  description  of  the  land  sold.    See  mq)rat  "  Terms  of  Sale. " 

DBSTRUonoN  or  Propkbtt  boors  Complktion  or  Saub.— If  intermediate 
a  sale  on  a  foreclosure  and  the  time  for  the  delivery  of  the  deed  to  the  pur- 
chaser the  premises  are  materially  damaged  by  fire  or  other  cause,  the  loss 
must  fall  upon  the  owner  of  the  equity  of  redemption  and  the  mortgagee,  and 
not  upon  the  purchaser,  for  this  latter  does  not  become  the  owner  until 
the  delivery  of  the  deed,  and  he  need  not  complete  the  purchase;  but  if 
the  injury  is  comparatively  slight,  and  a  full  and  adequate  compensation 
for  it  is  offered  to  the  purchaser,  he  will  not  be  relieved  from  his  contract: 
AtpmwaU  v.  Bakh,  4  Abb.  N.  C.  193;  S.  C,  7  Daly,  200;  Mubutd  L\fe  In$. 
Co,  V.  Bakhf  4  Abb.  N.  C.  200.  The  test  is  whether  the  substantial  induce- 
ment to  the  purchase  has  been  destroyed:  AspinwaU  v.  Baleh,  7  Daly,  200. 
An  offer  to  transfer  to  the  purchaser  a  contract  of  insurance  on  the  premises 
for  an  amount  sufficient  to  cover  the  loss  is  not  a  good  tender  of  compensa- 
tion: Id.  In  Vcmce  v.  Fo9ter^  9  Bush,  389,  however,  it  was  held  that  the 
purchaser  was  not  released  by  the  accidental  loss  or  impairment  of  value  of 
the  property  before  the  sale  was  confirmed  or  the  actual  possession  changed; 
for  it  was  said,  as  he  would  be  entitled  to  the  increase  of  value  of  the  prop- 
erty, he  should  also  suffer  the  loss. 

Delay  in  Ck)icPLBnoN  or  Salb  as  Obouio)  roB  RsLiEr.— The  purchaser 
will  not  be  compelled  to  take  title  where  by  fault  of  the  parties  the  comple* 
tion  of  the  sale  has  been  delayed  so  long  that  he  cannot  have  the  benefit  of 
his  purchase  substantially  as  if  the  sale  had  been  completed  at  the  time  con- 
templated by  the  terms  of  the  sale:  Jachwn  v.  Edwards^  7  Paige,  386,  412; 
S.  C,  22  Wend.  498.  But  mere  delay  in  the  completion  of  the  sale  is  not 
ground  for  relief.  It  must  appear  that  some  detriment  has  followed  to  the 
purchaser:  MercJuuits*  Bank  v.  Thompson,  55  N.  T.  7.  In  Hyman  v.  SmUh, 
13  W.  Va.  744,  however,  it  is  held  that  the  purchaser  will  be  released  where 
by  acts  of  parties  to  the  suit  confirmation  of  the  sale  has  been  delayed  for 
such  an  unreasonable  time  that  it  would  probably  cause  loss  to  the  purchaser. 
What  is  an  unreasonable  delay  in  confirmation  must  depend  to  some  extent 
upon  the  circumstances  of  the  case;  and  the  court,  in  determining  the  question, 
must  exercise  a  sound  discretion  in  the  interest  of  fairness,  prudence,  and  the 
rights  of  all  concerned.  And  in  that  case  three  years  was  held  an  unreason- 
able time,  oomsidering  all  the  ^ts  of  the  case:  Id. 

Patmbnt  to  Onb  not  Entitlbd  to  Rbcbivb  It  is  No  Dbtbnsb.— Where 
the  purchaser  pays  the  purchase  money  to  commissioners  appointed  to  aell 
land,  who,  by  reason  of  their  failure  to  execute  the  required  bonds,  or  lor  other 
reason,  have  no  authority  to  receive  the  purchase  money,  the  purchaser  Is 
bound  to  pay  the  purchase  money  again;  but  the  commissioners  are  liable  to 
the  purchaser  for  the  amount  so  paid:  TyUr  v.  TVmis,  75  Va.  116;  Donakwi  t. 
Aislfcr,  21  W.  Va.  124. 
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MzwnELLAKBOUS    QUBSTXONS   AVnOTniO    PuBCHASBB's    LIABIUT7  ON    UU 

OovTBACrr. — ^A  bidder  at  a  sheriff's  sale  may  withdraw  his  bid  at  any  time 
before  the  property  is  stmok  off  to  him,  and  cannot  be  deprived  of  this  right 
by  any  conditions  prescribed  by  the  sheriff:  Fiaher  v.  SeUter,  23  Pa.  St.  308; 
8  C,  62  Am.'  Dec  335.  Bot  a  bidder  is  not  allowed  to  withdraw  his  bid 
proffered  in  pursuance  to  the  statute  in  a  partition  sale  of  real  estate:  Erne- 
riel^$  EUate^  1 1  PhiUt.  74.  A  purchaser  at  a  sheriff's  sale  will  not,  even  with 
tlie  consent  of  the  debtor,  be  relieved  from  his  obligation  to  pay  his  bid,  be* 
cause  the  execution  was  afterwards  technically  satisfied  by  a  levy  on  a  suffi- 
cient amount  of  personalty  to  pay  the  judgment,  but  which  was  not  actually 
applied  for  that  purpose;  the  sale  being  regular  at  the  time  it  was  made,  thi 
right  of  the  creditor  to  demand  the  amount  which  was  bid  cannot  be  defeated 
by  any  subsequent  action  of  the  sheriff^  not  being  an  actual  payment  to  him 
of  the  judgment:  Jonu  v.  OrtMnU^  34  Miss.  502.  The  judgment  creditor  may, 
if  he  desires,  waive  the  payment  of  the  bid:  Bcmdin  v.  Rol\ft  1  Mart.,  N.  S., 
1 65;  S.  C. ,  1 4  Am.  Dec  181.  Where  a  resale  is  not  made  under  the  same  terms 
as  the  first  sale,  the  purchaser  is  not  liable  for  the  deficiency,  and  the  court  may 
discharge  the  first  purchaser  from  his  liability  upon  bis  purchase:  Rigg9  v. 
Pursell,  74  N.  Y.  370;  see  note  <*  Remedies  against  Purchasers  at  Judicial 
Sales,"  Mount  v.  Brown,  69  Am.  Dec  365  et  seq.  A  purchaser  is  entitled  to 
rents  from  the  day  of  the  sale;  and  if  they  have  been  collected  in  advance,  and 
this  was  not  known  to  him,  he  will  be  entitled  to  a  rebate  upon  his  bid  to  an 
equal  amount:  WtT^frey  v.  Work,  75  Mo.  55.  The  purchaser  may  insist  upon  the 
terms  of  his  purchase,  and  need  not  pay  cash  when  he  bought  on  time:  Rhode$ 
T.  DutchtTy  6  Hun,  453.  When  commissioners  are  authorized  to  sell  land  and 
execute  their  individual  bonds,  with  condition  to  make  title  when  the  purchase 
money  is  paid,  these  bonds  are  collateral  to  the  sale,  and  binding,  if  at  all, 
upon  the  commissioners  personally;  therefore  it  is  no  defense  to  an  action 
upon  the  purchase-money  notes  that  upon  tender  of  the  money  they  refused 
to  make  title:  Jenning$  v.  Jenkin8*$  Adm*rs,  9  Ala.  285.  A  debt  due  by  a  de- 
ceased person  is  not,  under  the  Mississippi  statute,  an  offset  to  a  note  givcQ 
to  the  administrator  for  property  purchased  at  his  sale  of  the  intestate's 
property:  Metten  v.  Boarmant  13  Smed.  ft  M.  100. 

RufBDUs  AOAIV8T  PuBOHASiBS  AT  JUDICIAL  Salb.— This  fubjeot  i«  dia- 
oussed  in  the  note  to  Mount  ▼.  Brown,  69  Abl  Dec  365  et  seq. 


Wilson  v.  Campbell. 

[88  AluiBAMA,  849.] 

BzsounoN  Bboulab  on  its  Fagb  is  Admissiblb  to  Show  Titlb  in  pur- 
chaser  thereunder,  though  its  validity  is  contested  on  the  ground  that 
the  plaintiff  therein  was  dead  at  the  time  of  its  issuance;  for  the  death 
of  the  execution  plaintiff  is  a  fact  for  the  determination  of  the  jury. 

PLAINTIF7  nr  Ejectment  aoainst  Pubcaasbr  at  Exboution  Sale  cannot 
introduce  to  impeach  the  execution  a  motion  by  the  execution  plainti£^ 
and  the  action  of.  the  court  thereon,  when  he  was  neither  a  party  net ' 
privy  to  the  execution. 

Ebgoed  is  not  Eyidenob  of  Facts  Recited,  except  between  Pabtibi 
oB  Pbivies. 
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GnaifF's  Dud  n  not  IiiADifiaBiBU  bxgausi  or  Vibianob  between  the 
judgment  end  exeoation,  and  the  recital  thereof  in  the  deed. 

Deposition  is  not  Admissiblb  against  OBncnonf  when  it  does  not  appear 
that  the  requisitions  of  the  statnte  have  been  sabetantially  complied 
with,  as  where  the  deponent  died  before  signing  it,  or  swearing  to  it. 

AonoK  to  recoTer  land.  The  plaintiff  claimed  title  under  a 
purchase  from  the  trustee  in  a  trust  deed  executed  by  Henry  A. 
Skinner.  The  defendant  daimed  title  under  a  purchase  at  a 
sheriff's  sale  made  upon  two  executions,  one  in  &Tor  of  the 
Branch  Bank  of  Mobile,  and  the  other  in  &Tor  of  one  J.  B. 
Skinner.  He  also  attacked  the  validity  of  the  trust  deed  under 
which  the  plaintiff  claimed.  When  the  defendant  offered  the 
execution  in  faror  of  J.  B.  Skinner,  the  plaintiff  objected,  on  the 
ground  that  it  was  Toid  because  of  the  death  of  J.  B.  Skinner 
at  the  time  of  its  issuance;  and  in  support  of  this  objecb'on,  he 
read  to  the  court  the  record  of  proceedings  in  the  court  issuing 
both  executions  had  upon  a  motion  by  Jones  Fuller  as  assignee 
of  the  bank  judgment,  seeking  to  have  all  the  proceeds  of  the 
sale  of  the  land  paid  to  him  because  of  the  death  of  J.  B.  Skin- 
ner at  the  time  of  the  issuance  of  the  execution  in  his  favor,  and 
its  consequent  invalidity,  which  motion  the  court  granted  upon 
this  ground.  The  defendant's  objection  to  the  admissibility  of 
this  record  was  sustained.  The  execution  was  then  read  to  the 
jury,  contrary  to  the  plaintiff's  objection.  There  was  a  variance 
between  the  judgments  and  executions,  and  the  recitals  of  them 
in  the  sheriff's  deed  to  the  defendant.  The  bank's  judgment 
was  rendered  December  2, 1845,  and  was  for  three  thousand 
four  hundred  and  eighty-four  dollars  and  thirty  cents.  Six  exe- 
cutions issued  on  this  judgment,  the  last  of  which  issued  on  the 
eighteenth  of  June,  1852,  and  under  this  the  sale  was  made. 
J.  B.  Skinner's  judgment  was  rendered  October  27, 1845,  and  was 
for  one  thousand  four  hundred  and  fif iy-two  dollars  and  fifty 
cents.  Three  executions  issued  upon  this,  the  last  of  which  issued 
the  third  of  May,  1852,  and  this  the  sheriff  levied  on  the  same 
lands.  The  sheriff's  deed  recited  that  **  whereas,  by  virtue  of 
two  executions  issued  out  of  Clarke  and  Mobile  coxmties,  to  me 
directed  and  delivered,  tested  the  third  May  and  eighteenth 
Jxme,  1852, 1  was  commanded  to  take  of  the  goods  and  chattels 
of  Henry  A.  Skinner  the  sum  of  five  thousand  three  hundred 
and  four  dollars  and  fifty  cents,  which  the  branch  of  the  bank 
of  the  state  of  Alabama,  at  Mobile,  and  J.  B.  Skinner,  have  re- 
covered against  him  in  the  said  courts."  There  were  also 
several  variances  between  the  descriptions  of  the  land  in  the 
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deed  and  in  the  sheriff's  indorsement  on  the  executions.  The 
court  OTemiled  the  plaintiff's  objection  to  the  admisnibility  of 
the  deed,  on  the  ground  of  these  Tariances.  For  the  purpose  of 
rebutting  thd  defendant's  evidence  of  fraud  in  the  trust  deed 
under  which  the  plaintiff  claimed,  the  plaintiff  offered  the  depo- 
sition of  Henry  A.  Skinner.  The  commissioner  who  took  the 
deposition  certified  at  the  end  thereof  that  he  had  personal 
knowledge  of  the  identity  of  the  witness,  and  that  his  evidence 
and  answers  under  oath  were  reduced  to  writing  and  examined 
by  the  witness,,  and  by  him  approved;  that  the  witness's  name 
was  not  subscribed  to  the  deposition,  because  he  died  before  the 
document  could  be  prepared.  The  defendant  objected  to  the 
admission  of  this  deposition,  and  in  support  of  his  objection, 
read  a  deposition  of  the  same  commissioner,  stating  that  he  al- 
lowed Skinner  to  take  the  interrogatories  home  with  him  on  hia 
representation  "  that  he  desired  to  be  very  particular  about  the 
matter,  and  that  it  would  be  necessary  for  him  to  refer  to  some 
old  papers  in  his  possession; "  that  Skinner  afterwards  returned 
the  interrogatories  to  him  with  his  answers  thereto,  written  out, 
as  he  said,  by  himself;  that  the  commissioner  then  asked  Skinner 
to  call  the  next  day  to  sign  and  swear  to  the  answers  after  they 
had  been  copied,  and  that  he  never  saw  Skinner  again.  The 
deposition  of  Skinner  was  excluded,  and  the  plaintiff  excepted. 
The  plaintiff  reserved  exceptions  to  the  various  rulings  of  the 
court,  and  now  appeals. 

E.  8.  Dargan  and  John  T.  Taylor  ^  for  the  appellant. 

F.  8.  BlourU,  contra. 

By  Oourt,  Bice,  C.  J.  The  execution  in  &vor  of  Joseph  B. 
Skinner  against  Henry  A.  Skinner  was  offered  by  the  defendant 
in  this  action,  in  connection  with  other  evidence,  to  show  title 
in  himself  to  the  land  in  controversy.  It  was  not  void  on  its 
face.  Conceding  that  its  weight  and  effect  would  have  been 
destroyed  by  proof  of  the  fact  that  the  plaintiff  therein  (the  said 
Joseph  B.  Skinner)  died  before  it  issued;  yet  as  that  fact  waa 
not  admitted,  but  was  contested,  its  determination  in  this  action 
belonged,  not  to  the  court,  but  to  the  jury.  As  the  execution 
was  prima  facie  valid  and  admissible,  and  its  invalidity  de- 
pended upon  a  question  of  fact,  which  the  jury  alone,  in  this 
case,  were  competent  to  determine,  the  court  properly  admitted 
it  in  evidence;  that  being  the  only  course  which  would  secure  to 
the  defendant  the  benefit  to  whidi  he  was  entitled  from  the  ez- 
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ecation  in  the  erent  the  jury  detennined  the  afoieaaid  question 
of  fact  in  his  &Tor:  Driver  v.  Spence,  1  Ala.  540. 

The  record  of  the  motion  made  by  Jones  Fuller,  assignee  of 
the  Branch  Bank  at  Mobile,  and  of  the  action  of  the  conrt 
thereon,  was  offered  as  evidence  against  the  defendant  in  the 
present  action,  of  the  fact  that  Joseph  B.  Skinner  died  before 
the  issue  of  the  aforementioned  execution.  It  is  certain  that 
the  plaintiff  in  this  action  was  neither  a  party  nor  pri^y  to  that 
motion;  and  that  if  the  decision  upon  that  motion  had  gone  the 
other  way,  it  could  not  have  been  used  by  the  present  defendant 
against  him  as  evidence  of  the  fact  of  the  death  of  the  said 
Joseph  B.  Skinner  before  the  execution  issued.  It  is  a  rule 
that  a  record  is  not  CTidence  of  the  facts  recited  except  between 
the  parties  to  it  or  privies;  nor  in  faror  of  one  who  was  neither 
parly  nor  privy,  and  against  whom  it  cojld  not  have  been  evi- 
dence of  tbu  facts  recited:  Blanny.  C7^am52iM,  9  Port.  412;  Edrris 
V.  Plant,  :u  Ala.  639;  Atwood  v.  Wright,  29  Id.  846,  and  author- 
ities there  sited. 

The  variance  between  the  judgments  and  executions  under 
which  the  sheriff  sold  the  land,  and  the  recitals  of  those  judg- 
ments  and  executions  in  his  deed,  did  not  render  his  deed  inad« 
missible:  Driver  v.  Spence,  mipra. 

There  was  no  error  in  rejecting  the  instrument  offered  as  the 
deposition  of  H.  A.  Skinner,  under  the  notice  and  agreement 
that  the  motion  to  that  effect  might  be  heard  at  any  time  during 
the  trial.  To  entitle  a  party  to  the  introduction  of  a  deposition 
at  law,  when  iter  admissibiliiy  is  properly  objected  to,  it  must 
appear  that  the  requisitions  of  the  statute  in  relation  to  the 
taking  of  depositions  have  been  substantially  complied  with. 
That  does  not  appear  in  this  instance,  when  the  testimony  of  the 
commissioner  is  noticed:  Code,  sec.  2822;  Ulmer  v.  AumHU,  9 
Port  167;  Hemdm  v.  Given»,  16  Ala.  261. 

Judgment  affirmed.  

ExKOunoN,  BmoT  or  Dkath  or  DxrilmAiiT:  See  DanU  v.  OmeaU^  68 
Am.  Deo.  182,  and  note  dting  prior  cMes  186;  Hodge  v.  MUehdl,  61  Id.  624. 

Shebitf's  Debd  not  Fully  Bboitino  Judohxmt  is  Admissibui  in  con- 
nection with  the  judgment  and  execution  to  show  the  officer's  authority  to 
•ell:  BeUiBon  v.  Budd,  65  Am.  Dec.  442,  note  452.  Mineoital  of  judgment 
in  iheriff  >•  deed  U  not  fatal:  PhUUps  ▼.  Coffee,  63  Id.  857,  note  861. 

JUDOMXNTS  AKD  DeOBSBS  ABX  BiNDINO  ONLY  UPON  PaBTIXS  AND  PEITIBS? 

Derrick  v.  MigaU,  68  Am.  Dea  584;   ThomMon  v.  Odum,  Id.  150,  andnotee. 
DcposinoN  Objiotxd  to  is  kot  Admissibls  wbxs  not  Taksn  in  Gov* 
^OBMITT  TO  Statutb:  Averjf  y.  Avery,  62  Am.  Dec  518,  and  note  518, 
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HeNDEBSON  V.  SofMONB. 

[83  AT.ABiM4,  291.] 
AOMINISTBATOB  IS  ChABOBABLB  ON  FiNAL  SbTTLEMB1«T  WITH  RlAflOHABia 

RsNT  for  house  and  lot  belonging  to  the  estate  and  oooapied  by  him. 

Expense  of  Rbpairino  House  Belonging  to  Estate  will  be  Allowed 
AS  Cbedit  to  administrator,  upon  proof  that  the  repairs  were  neoessary, 
and  tliat  the  price  was  reasonable  and  has  been  paid. 

Crbditob's  Receipt  fob  Demand  Entitles  Administbatob  to  Cbedit  for 
payment  of  the  same,  though  it  appears  that  the  subject  is  still  open  for 
adjustment  upon  the  settlement  of  their  private  accounts. 

Administbatoe  must  Pebpobm  All  Obdinabt  Sebvices  of  Administba- 
TiON  if  reasonably  within  his  power,  and  he  is  not  entitled  to  special  or 
extraordinary  compensation  therefor. 

Administbatob  may  Employ  Agents  fob  Extraobdinabt  Sebvices  of 
Administration,  and  for  such  as,  in  their  nature,  require  a  degree  of 
skill  or  appliances  not  within  the  command  of  ordinaiy  persons;  and 
reasonable  expenses  incurred  in  this  way  for  the  benefit  of  the  estate  are 
a  proper  charge  against  it. 

Subbtt  of  Administbatob  is  not  Competent  as  Witness  V)  prove  item 
of  credit  i^n  final  accounting. 

Bbasonablb  Costs  and  Expenses  of  Pbofoundino  Will  fob  Pbobatb 
are  a  proper  chaige  upon  the  estate,  if  the  executor  have  no  knowledge  or 
reasonable  grounds  for  suspicion  against  the  l^gUity  of  the  wiU,  and  pro- 
pound the  paper  in  good  faith. 

Succeeding  Administrator  mat  Pat  Reasonable  Costs  and  BxPENSta 
OF  Pbofoundino  Will  fob  Pbobatb  and  charge  the  estate  therewith, 
when  the  executor  propounded  the  will  bomajlde^  and  after  incurring  such 
expenses  resigned  the  trust  without  making  payment,  and  received  no 
credit  in  his  account  for  such  expenses. 

Expenses  of  Pbopounding  Paper  fob  Pbobate  as  Will  are  not  a  proper 
charge  against  the  estate,  when  the  executor  incurs  the  expenses  in  a 
fruitless  attempt  to  establish  the  will  while  there  are  within  his  knowl- 
edge good  grounds  against  its  validity;  but  this  question  depends  in  a 
great  degree  upon  the  good  faith  of  the  executor  and  the  circumstanoee  of 
the  particular  case,  temble. 

Right  to  Charge  Estate  with  Expenses  of  Pbofoundino  Will  fob 
Pbobate  is  limited  to  proper  expenses  incurred  in  a  fair  and  lawful  trial 
<^  the  issue  devisavU  vel  non,  and  does  not  embrace  money  paid  to  silence 
opposition  to  the  establishment  of  the  will 

Attobney  Fees  fob  Sebvices  at  Contest  of  Pbobate  of  Supposed  Will 
are  not  allowable  on  final  accounting  of  administrator  de  bonU  mm,  if  such 
services  were  not  engaged  by  the  proponent  and  executor,  but  by  the  prin 
cipai  legatee  under  the  will»  who  afterwards  became  the  administrator  cf« 
bonis  rum. 

Oons  OF  Suits  against  Administbatob  on  Witness  Cebtifioatbs  issneo 

in  an  action  instituted  by  him  are  not  a  proper  chaige  against  the  estate, 

when  it  appears  that  the  certificates  were  a  proper  charge  against  the 

•state,  and  that  at  the  time  of  the  commencement  of  suits  thereon  he  lunf 

,  io  his  hands  assets  sufficient  to  pay  them. 


Digitized  by  VjOOQIC 


June,  1858.]  Hxmdkbson  v.  SnocoNa  S91 

law    DOIB    NOT  VmT  ADVUnsnULTORB   WTTH    SeVXIUEB   iHTDrDKBlCTB,   in 

the  matter  of  allowftnote  to  them,  than  are  indulged  against  agents  gen- 
erally. 

Ik  the  matter  of  the  eetate  of  Edward  Henxy,  deceased,  on 
final  settlement  of  the  accounts  of  Mrs.  Simmons,  the  adminis- 
tratrix, at  the  instance  of  John  Henderson,  a  succeeding  admin- 
istrator de  bonis  nan.  A  paper  purporting  to  be  the  will  of  the 
decedent  had  been  propounded  for  probate  by  William  McPher- 
son,  the  executor  therein  named.  After  probate,  its  validity  was 
contested,  and  an  issue  of  devisavii  vel  non  was  made  up.  The 
matter  was  compromised,  and  the  contestants  withdrew  their 
objections  to  the  probate.  After  McPherson  resigned  as  exec- 
utor, the  decedent's  widow,  the  defendant  herein,  was  appointed 
administratrix  de  bonis  non.  She  afterwards  married  one  Sim- 
mons. She  was  succeeded  in  the  duties  of  her  trust  by  Thomas 
P.  Benfro,  who  was  succeeded  by  Henderson,  the  present  plain- 
tiff. Upon  the  final  settlement  of  the  accounts  of  Mrs.  Sim- 
mons, both  parties  reserved  exceptions  to  the  rulings  of  the  pro- 
bate court,  and  both  parties  assign  errors  thereupon.  Henderson 
moved  to  charge  the  administratrix  with  the  reasonable  rental 
of  a  house  and  lot  in  Talladega,  belonging  to  the  estate  and  oc- 
cupied by  her.  The  motion  was  overruled,  and  the  defendant 
excepted.  The  administratrix  claimed  a  credit,  as  per  her  voucher 
No.  1,  for  two  hundred  and  sixty-five  dollars,  the  amount  of  an 
accoxmt  due  G^rge  Elrod  for  repairs  on  the  dwelling-house. 
The  necessity  of  these  repairs,  and  the  performance  of  the  work 
by  Elrod,  were  proved.  There  was  no  evidence  as  to  the  value 
of  the  repairs,  or  the  reasonableness  of  the  charge.  The  court 
intimated  that  the  item  should  not  be  allowed,  as  there  was  no 
proof  of  its  payment,  but  postponed  its  decision  until  the  next 
morning,  to  allow  the  administratrix  to  prove  payment.  The 
next  morning,  when  the  account  was  produced,  Elrod  had  in- 
dorsed a  receipt  upon  it.  Above  the  receipt  was  written:  **  The 
foregoing  account,  if  allowed  to  Angeline  Simmons  as  the  ad- 
ministratrix of  Edward  Henry,  deceased,  ....  will  be  allowed 
to  Oeorge  Elrod  in  his  settlement  of  his  agency  in  that  behalf." 
This  memorandum  was  signed  by  Simmons,  the  husband  of  the 
administratrix.  It  was  proved  that  Elrod  was  her  agent  in  the 
business  of  the  estate  and  in  her  business  generaUy.  Henderson 
showed  that  the  receipt  was  written  by  Elrod  after  Simmons 
signed  the  memorandum,  and  after  the  trial  was  commenced ; 
and  that  no  money  was  paid  by  Mrs.  Simmons.  It  was  also 
shown  that  there  was  a  long  and  unsettled  account  relative  ip 
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Elrod's  agency  between  him  and  Mrs.  SimmonB.  each  partj 
claiming  a  balance  in  his  or  her  favor;  and  that  the  amount  of 
this  Toucher  was  among  the  items  claimed  by  Ehrod.   The  court 
allowed  the  item,  and  Henderson  excepted.    Voucher  No.  46 
was  for  yarious  sums  paid  an  agent  for  different  services  ren» 
dered  in  the  business  of  the  estate.    It  was  shown  that  Elrod 
was  the  agent,  and  his  affidavit  was  the  only  evidence  offered  to 
sustain  the  voucher.   It  was  admitted  that  Elrod  was  one  of  the 
sureties  on  the  official  bond  of  the  administratrix.    Henderson 
objected  to  the  allowance  of  the  account,  on  the  ground  that 
Elrod  was  not  a  competent  witness,  and  because  the  items 
thereof  were  not  proper  charges  against  the  estate.    The  court 
overruled  the  objection  as  to  the  competency  of  Elrod,  and  al- 
lowed one  hundred  and  thirty  dollars  out  of  the  full  amount  of 
two  hundred  and  sixty-two  dollars  and  eighiy  cents.    Hender- 
son excepted.    Among  the  remaining  vouchers  was  the  obliga- 
tion of  Mrs.  Simmons,  her  husband,  and  father,  to  pay  a  con- 
testant of  the  will  two  thousand  three  hundred  dollars,  which 
was  proved  to  have  been  executed  in  compromise  of  the  above- 
mentioned  contest  regarding  the  probate  of  the  will.     Other 
vouchers  were  the  receipted  accounts  for  attorney's  fees  paid  by 
the  administratrix  on  account  of  professional  services  rendered 
upon  the  contest  of  the  will.     The  attorneys,  it  appeared,  were 
employed  by  Mrs.  Simmons  before  she  became  the  administra- 
trix of  the  estate.     Other  vouchers  were  receipts  of  witness  cer- 
tificates, clerk's  fees,  sheriff's  fees,  etc.,  in  the  same  case.    The 
court  refused  to  allow  the  voucher  for  the  amount  paid,  or  agreed 
to  be  paid,  on  the  compromise  of  the  contest;  but  allowed  the 
other  vouchers.     Exceptions  were  reserved  by  both  parties. 
Finally  the  administratrix  claimed  credit  for  the  amount  paid 
by  her  on  judgments  recovered  on  witness  certificates.    It  ap- 
peared that  the  certificates  were  issued  to  witnesses  summoned 
by  Mrs.  Simmons  in  an  action  by  her  as  administratrix  against 
B.  M.  Fluker.    The  actions  on  the  certificates  were  brought 
against  Thomas  P.  Benfro,  the  then  administrator,  and  the 
costs  thereof  amoamted  to  about  sixteen  dollars.    The  account 
of  the  administratrix  showed  that  at  the  time  of  the  institution 
of  the  suits  the  administratrix  had  in  her  hands  available  assets 
to  the  amount  of  about  fourteen  thousand  three  hundred  and 
seventy  dollars.    Henderson  objected  to  the  allowance  of  any 
part  of  the  costs  of  the  suits,  and  excepted  to  the  overruling  ol 
this  objection. 
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Henderson  and  JdbOee,  for  the  appellant 
Parsons  and  J.  WkUe,  ootUra. 

By  Ck>urt,  Stohb,  J.  The  facts  in  this  xeoord  are  not  foil 
enough  to  satisfy  ns  that  the  probate  court  committed  any  error 
in  the  matter  of  the  com  sold. 

Mrs.  Simmons,  having  occupied  the  house  and  lot  in  the  town 
of  Talladega,  during  the  greater  part  of  the  year  1854„is  charge- 
able with  a  reasonable  rent  therefor:  SmUh  ▼.  King,  22  Ala.  658. 

The  court  did  not  err  in  allowing  voucher  No.  1.  The  re- 
pairs on  the  house  and  lot  are  shown  to  have  been  necessary, 
and  the  testimony  satisfies  us  that  thfy  were  performed.  We 
find  nothing  in  the  record  to  convince  us  that  the  repairs  were 
not  worth  the  price  paid;  but  on  the  contrary,  we  think  it  was 
reasonable.  Mr.  Elrod  has  receipted  for  this  demand;  and  not- 
withstanding the  subject  is  still  left  open  for  adjustment  be- 
tween him  and  Mrs.  Simmons  in  their  private  accounts,  it  can 
never  again  be  made  a  charge  against  the  estate.  There  was  no 
error  in  allowing  this  item:  Pinckard  v.  Pinckard,  24  Ala.  250. 

It  is  evidently  the  duty  of  an  administrator  to  perform  all  the 
ordinary  services  of  the  administration,  if  reasonably  within  his 
power.  For  these  ordinaiy  services  in  performing  ordinary 
duties,  he  is  not  entitled  to  special  and  extraordinaiy  compensa- 
tion. For  expenses  necessarily  incurred  in  and  about  the  ad- 
ministration, he  is  entitled  to  be  reimbursed.  See  Newberry  v. 
Newberry,  28  Ala.  691.  For  extraordinaiy  services,  and  for  such 
as  in  their  nature  require  a  degree  of  skill  or  appliances  not 
within  the  command  of  ordinary  persons,  he  may  employ  agen- 
cies; and  reasonable  expenses  in  this  way  incurred  for  the  benefit 
of  the  estate  are  a  proper  charge  against  such  estate :  Pinckard  v. 
Pinckard,  supra;  Beese  v.  Oresham,  29  Id.  91;  Shepherd's  Digest, 
162, 164,  165.  Mr.  Elrod  was  surety  of  Mrs.  Simmons  on  her 
administration  bond.  If  a  decree  be  rendered  against  Mrs.  Sim- 
mons, and  execution  returned  "  no  property  found,"  an  execu- 
tion can  then  issue  against  him,  also,  for  the  collection  of  such 
decree:  Code,  sec.  1922.  Voucher  No.  46  rests  alone  on  Mr. 
Elrod's  evidence.  He  was  not  a  competent  witness  for  the  ad- 
ministratrix; and  this  item,  without  other  proof,  should  be  re- 
jected: Co4e,  sec.  2302;  McCreliss  v.  Hinlde,  17  Ala.  459. 

It  is  the  privilege,  if  not  the  duty,  of  one  named  as  executor  of 
a  paper  purporting  to  be  a  last  will  and  testament  to  propound 
it  for  probate.  If  he  have  no  knowledge  or  reasonable  grounds 
on  which  to  predicate  a  well-grounded  suspicion  against  the 
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legality  of  fhe  will,  and  propound  the  paper  in  good  UaOi,  he 
but  carriee  out  the  intention  with  which  he  was  appointed.  Any 
reasonable  costs  and  expenses  incurred  by  him  in  the  honest 
endeavor  to  giye  effect  to  the  will  is  a  proper  charge  on  Qxe 
estate  in  his  hands.  Further,  if  he,  after  incurring  such  ex- 
penses, resign  the  trust  without  making  payment,  and  receive  no 
credit  in  his  account  for  such  expenses,  a  succeeding  adminis- 
trator in  the  execution  of  the  will  may  pay  such  expenses  and 
charge  the  estate  therewith. 

On  the  other  hand,  if  the  executor  incur  expenses  in  the  fruit- 
less attempt  to  establish  a  will,  when  there  exist  within  his 
knowledge  good  grounds  against  its  validiiy,  a  different  rule 
prevails.  This  question  in  a  great  degree  depends  on  the  good 
faith  with  which  the  executor  has  acted.  We  lay  down  no  abso- 
lute rule  for  the  government  of  all  cases,  for  each  must  to  a  con- 
siderable extent  depend  on  its  own  circumstances.  The  right  to 
charge  the  estate,  however,  in  all  cases,  will  be  limited  to  proper 
expenses  incurred  in  a  fair  and  lawful  trial  of  the  issue  devisavU 
vel  nan.  It  cannot  be  so  extended  as  to  embrace  money  paid  to 
silence  opposition  to  the  establishment  of  the  will:  Koppenhaffer 
V.  Isaacs,  7  Watts,  170;  Boyer^s  Appeal,  18  Pa.  St.  569;  Scott's 
Esiate,  9  Watts  &  S.  98;  Geddis's  Appeal,  9  Watts,  284;  Bradford 
V.  Boudinot,  3  Wash.  122;  1  Williams  on  Executors,  271;  1 
Lomax  on  Executors,  203;  WUls  v.  Spraggins,  3  Oratt.  568, 569. 

Under  these  rules,  we  affirm  the  decree  of  the  probate  court 
in  allowing  the  costs  of  the  contest  of  the  will,  and  in  disallow- 
ing the  item  of  two  thousand  three  hundred  dollars  paid  Ed- 
ward Henry,  jun.,  on  compromise. 

The  item  of  attorneys'  fees  we  would  allow  if  l£r.  MoPherson, 
the  executor  and  proponent,  had  employed  them.  He,  how« 
ever,  had  nothing  to  do  with  it.  They  were  employed  by  Mrs. 
Simmons^  when  she  had  no  right  to  charge  the  estate.  Not 
standing  in  any  relation  which  made  it  either  her  legal  or  moral 
duty  to  establish  the  will,  the  expenses  incurred  by  her  to  that 
end  mtist  be  regarded  as  incurred  for  her  personal  emolument, 
and  are  only  a  i>ersonal  charge  on  her:  DietricVs  Appeal,  2 
Watts,  332.    That  item  must  be  disallowed. 

The  matter  of  the  receipt  of  Looney  will  probably  not  again 
be  presented  as  it  now  is.  The  proof  in  the  record  is,  perhaps, 
not  full  enough  to  exonerate  the  administratrix.  The  invencoiy 
is  not  before  us,  and  we  are  not  informed  how  she  returned 
those  notes  to  the  probate  court.  We  deem  it  unnecessary  vo 
eonunent  further  on  this  item. 
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There  is  nothing  in  this  record  which  enables  us  to  determine 
that  the  witness  certificates,  in  the  suit  against  Fluker,  were 
not  a  proper  charge  against  the  estate.  The  costs  incurred  on 
them  after  judgments  were  rendered  were  incurred  in  her  own 
wrong,  as  she  had  effects  of  the  estate,  and  ought  to  have  made 
payment. 

Having  disposed  of  all  the  questions  raised  by  this  record, 
we  feel  it  our  duty  to  remark  that  some  of  the  objections  taken 
in  this  case  betray  a  too  rigid  economy  in  the  matter  of  allow- 
ances to  administrators.  They  (administrators)  fill  a  fiduciary 
relation  which  is  indispensable  in  our  judicial  system;  and  in 
the  absence  of  bad  faith,  the  law  does  not  visit  them  with  severer 
intendments  than  are  indulged  against  agents  generally:  See 
Gmld  V.  Eayes,  19  Ala.  438. 

Judgment  of  the  probate  court  reversed,  and  cause  remanded. 

The  principles  we  have  announced  dispose  of  the  cross-assign- 
ments of  error  adversely  to  the  party  making  those  assignments. 
It  results  that  there  is  no  error  in  this  record  prejudicial  to  Mrs. 
Simmons.  

Attornet  Fbis  Paid  nr  Opposino  Cavbat  to  Vagatb  Will  abb  Prop- 
IBLT  Allowed:  CompUm  v.  .Somef,  45  Am.  Deo.  115;  tee  alpo  BendaU  v. 
BendaU,  60  Id.  400.  No  oomitel  f cm  will  be  allowed  when  the  administm- 
tor  engages  in  naeleae  Utigaiion:  BendaU  ▼.  BendaU^  Id.  469,  note  477. 

EzFXNSS  voR  Sbrvicbb  Whiob  Adminxstrator  could  not  bs  Suppoud 
CoMPBTBNT  TO  Bbmdbr  Im  pioperly  allowed,  bat  ezpenaea  for  aervioes  ren- 
dered in  the  ordinary  ooorae  of  the  administration  are  not  allowable:  TeaguB 
▼.  Dendp,  16  Am.  Dee.  643;  see  Nimmo  ▼.  OommomoeaUh^  4  Id.  488. 

Thb  principal  oasb  18  oiTBD  to  the  point  that  in  the  redaction  of  ohoses 
in  action  to  money,  the  administrator  may  by  compromise  or  otherwise  do 
wliat  a  pradent  man  would  do  in  reference  to  liis  own  affidrs,  and  he  is  ao- 
otantable  only  for  losses  that  are  the  resale  of  his  own  carfilnssnBSS  or  want 
of  good  faith:  GlemC$AdmWr.  BiOhiifriea,  64  Ala.  862L 
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LaWBON   V.  JOBDAV. 

[19  kWEkWBkB,  297.] 

'  fiAT  Feu  Bill  of  Intibfleadbb  AOAiinn  Jinwimiv  OBEomm 

to  have  their  retpeetiva  prioritiee  and  rights  determined  in  the  fund  arli- 
ing  from  the  sale  of  the  same  property  of  a  debtor  under  all  of  seTeral 
executions. 

Lddt  of  Judomkvt  cannot  bb  Extkndu)  bt  ExBOunoN  OR  Lbvt.  It 
can  only  be  continued  by  $e%re/aeia$, 

Feocbbds  of  Rbal  Estatb  Sold  unokb  Vabious  Exboutioks  must  bb 
Appubd  to  those  executions  under  which  the  property  was  sold,  and  ao- 
oording  to  the  priority  of  the  judgment  liens,  without  regard  to  prior 
judgments  not  levied. 

Judgments  and  theib  Libns  abb  Unaffboted  bt  Dbliybrt  Bonds  BBUia 
Taken  and  Forfetted,  where  such  bonds  do  not,  upon  forfeiture,  oper- 
ate as  judgments,  and  therefore  extinguish  the  original  judgments. 

JuDOMENi  Lien  u  not  Affboted  bt  Obder  to  Rbturn  Process,  with- 
out sa-e. 

Judgment  Liens  abb  Enfoboed  in  Equity  nr  Same  Manner  as  at 
Law. 

Ibregularity  in  Seluno  Lands  under  Fieri  Facias  Clause  nr  Vendi- 
tioni Exponas  CAN  BE  Taken  Advantage  of  by  the  judgment  debtor 
only,  in  a  direct  proceeding,  and  cannot  be  made  a  question  among 
his  creditors  on  a  distribution  of  the  proceeds  arising  from  the  sale. 

Bill  of  interpleader.    The  facts  are  stated  in  the  opinion.   * 

Pike,  for  the  appellants. 

Ourran  and  OaUagher,  and  8.  E.  Hempttead,  for  the  appel- 
lees. 

By  Oonrt,  Hanlt,  J.  James  Lawson,  jnn.,  late  sheriff  of 
Pulaski  oonnty,  sold  the  real  estate  of  Thomas  Thorn  on  the 
twenty-first  of  April,  1846,  under  Tarious   executions  in  hii 
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handfly  issued  on  judgments  against  Thorn,  rendexed  at  different 
times  between  1840  and  1844.  The  proceeds  of  the  sale 
amounted  to  eight  thousand  one  hundred  and  ninety  dollars, 
and  of  which  sum  one  thousand  one  hundred  and  eighiy-four 
dollars,  under  a  decree  in  faror  of  Robert  Brownlee  against  all 
Thorn's  creditors  on  foreclosure  of  a  mortgage  dated  the  six- 
teenth of  February,  1842,  on  a  portion  of  the  lands  sold,  were 
paid  over  to  Brownlee  and  taken  out  of  the  fund,  and  no  appeal 
haying  been  taken  horn  that  decree,  that  payment  must  be  re- 
garded as  rightfully  made;  and  hence  the  amount  left  in  the 
sheriff's  hands  for  distribution  was  diminished  to  the  sum  of 
seven  thousand  and  six  dollars,  and  which  is  the  amount  really 
in  controTersy  in  the  proceeding  now  before  us. 

There  were  thirty-three  judgments  against  Thorn  rendered  at 
various  periods,  on  some  of  which  the  lien  had  expired;  others 
had  been  satisfied,  and  on  others  there  was  no  process  to  the  sal^ 
term  at  all,  and  on  one  no  process  in  time  to  advertise  and  selL 
The  trustees  of  the  Beal  Estate  Bank  also  held  a  mortgage  on  i^ 
portion  of  the  lands  sold,  executed  the  first  of  July,  1843,  and 
upon  most  of  these  judgments  and  on  this  mortgage  a  distribu- 
tion was  claimed.  The  sheriff,  to  protect  himself,  applied  to 
the  Pulaski  circuit  court  for  direction  and  advice,  and  the  court 
distributed  the  funds  substantiaUy  as  in  the  present  case,  but 
which  not  being  satisfactory  to  some  of  the  parties,  an  appeal 
was  taken  to  this  court,  where  it  was  held  that  the  circuit  court 
had  no  jurisdiction  to  make  distribution,  Oldham,  J.,  dissent- 
ing; the  cause  was  dismissed,  and  the  sheriff  and  claimants  left 
where  they  were  before:  See  Trapnall  v.  Jordan^  7  Ark«  481» 
Lawson  then  filed  a  regular  bill  of  interpleader,  asking  for  pro- 
tection, calling  on  the  creditors  of  Thorn  to  interplead  with 
each  other,  and  have  their  respective  priorities  and  rights  deter- 
mined, and  that  he  might  be  protected  from  a  multitude  of  threat- 
ened suits*  Several  of  the  parties  answered  and  interpleaded 
with  each  other,  and  on  final  hearing,  the  court  decreed  that  the 
said  sum  of  seven  thousand  and  six  dollars  should  be  distributed, 
paid,  and  appropriated  by  the  sheriff  on  the  following  judgments, 
in  the  order  in  which  they  are  here  named,  first  paying  the  costs 
of  this  proceeding,  to  wit: 

1.  Jared  C.  Martin,  as  administrator  of  James  Danley,  ren- 
dered September  8, 1841;  set.  fa.  April  25, 1844,  and  revived 
the  thirtieth  of  May,  1844;  amount  due  thereon,  twenty-fixst  of 
April,  1845,  eight  hundred  and  sixty-one  dollars  and  fif  fy-seven 
cents. 
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2.  Bonaparte  J.  McHenxy,  rendered  the  ihird  of  Noyember, 
1841;  sci./a,  September  18, 1844,  and  revived  the  fourteenth  of 
May,  1846;  amount  due  the  tweniy-first  of  April,  1845,  one 
thousand  four  hundred  and  ten  dollars  and  thirty-five  cents. 

3.  Jared  0.  Martin,  as  administrator  of  James  Danley,  ren- 
dered the  thirteenth  of  May,  1842;  sci./a.  tweniy-fifth  of  April, 
1844,  and  revived  the  thirtieth  of  May,  1844;  amount  due  thereon 
twenty-first  of  April,  1845,  one  thousand  two  hundred  and 
forty-two  dollars  and  twelve  cents. 

4.  Ashley  &  Watkins,  use  of  Trapnall  &  Cooke,  rendered  the 
first  of  July,  1843;  amount  due  the  twenty-first  of  April,  1845, 
two  hundred  and  eleven  dollars  and  seventy-nine  cents. 

5.  Trapnall  &  Cocke,  rendered  the  twenty-sixth  of  November, 
1842;  amount  due  thereon  the  twenty-first  of  April,  1845,  seven 
hundred  and  eighty-eight  dollars  and  twenty-one  cents. 

6.  Drennen  and  Bector,  as  administrators  of  Wharton  Bector, 
rendered  the  twenty-fourth  of  November,  1842;  amount  due 
thereon  the  twenty-first  of  April,  1845,  two  thousand  one  hun- 
dred and  forty-eight  dollars  and  thirty-five  cents. 

7.  Trapnall  &  Cooke,  rendered  June  22, 1843;  amount  due 
thereon  the  twenty-first  of  April,  1845,  one  thousand  two  hun- 
dred and  thirty  dollars  and  fifteen  cents — as  far  as  the  fund 
would  go  on  this  judgment. 

These  were  all  judgments  rendered  against  Thorn  in  the  Pu- 
laski circuit  court,  and  on  each  of  which  there  was  eflfootive 
process  to  the  sale  term,  and  which  came  to  hand  in  time  to  ad- 
vertise and  sell. 

In  point  of  fact,  the  property  of  Thorn  was  advertised  and 
sold  under  all  the  executions  in  the  sheriff's  hands,  and  not  un- 
der any  particular  one,  and  the  fund  produced  from  the  sale 
was  decreed  to  be  distributed  in  the  order  and  upon  the  judg- 
ments as  above  stated,  the  court,  as  it  is  presumed,  acting  on  the 
general  principle  that  the  priority  of  subsisting  liens  by  judg- 
ment should  prevail,  and  liens  hy  execution  be  disregarded  as 
creating  no  lien  in  opposition  or  paramount  to  the  judgment. 

From  the  decree  rendered  as  above,  Lawson  himself,  the 
trustees  of  the  Beal  Estate  Bank,  and  various  other  parties  ap- 
pealed to  this  court. 

The  facts  stated  in  the  answers  were  admitted  to  be  correct, 
and  there  were  also  sundry  elaborate  abstracts  filed  in  the  cause, 
which  were  likewise  admitted  and  received  as  correct,  showing 
the  dates,  amounts,  and  condition  of  all  the  judgments  at  the 
time,  the  nature  of  the  executions  issued  thereon,  and  when 
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issuedy  and  on  what  property  levied,  and  also  snowing  on  what 
partioular  property  each  execution  was  levied;  delivexy  bonds 
taken  and  judgments  on  delivexy  bonds»  and  other  information 
as  to  the  judgments  and  execution. 

The  case  is  extremely  complicated,  and  to  go  through  with 
these  abstracts  would  swell  this  opinion  into  a  volume,  to  no 
useful  purpose;  nor  is  there  any  occasion  to  make  a  more  par- 
ticular statement  of  the  facts  of  the  case  than  as  we  have  above 
made,  to  the  proper  understanding  of  it,  or  its  decision. 

Having  said  this  much  by  way  of  explanation,  we  will  at  oner 
proceed  to  the  solution  and  determination  of  the  several  ques- 
tions of  law  arising  upon  the  record  before  us. 

1.  We  have  no  doubt  of  the  jurisdiction  of  the  court  in  this 
case,  if  for  no  other  reason  than  that  it  would  prevent  a  multi- 
plicity  of  suits.  In  Kring  v.  Oreen'a  Ea^ra,  10  Mo.  196,  it  was 
held  that  it  is  competent  for  a  sheriff  to  file  a  bill  of  interpleader. 
See  also  WiUiamson  v.  Johnston,  12  N.  J.  L.  86;  SleUnns  v. 
Walker,  14  Id.  99  [26  Am.  Dec.  499];  MirHn  v.  Lofland,  10 
Smed.  &  M.  817;  Bamet  v.  Bass,  10  Ala.  961;  Turner  v.  Law- 
rence, 11  Id.  427;  Myera^  Appeal,  2  Pa.  Si  463;  McDowell  v. 
Jejferson,  8  Harr.  (Del.)  26;  Beigarffs  Appeal,  7  Watts  k  S.  267; 
Matthews  v.  Wame,  11  N.  J.  L.  296. 

2.  Most  of  the  difficulty  arising  in  this  cause  proceeded  from 
an  unfounded  idea,  entertained  by  some  of  the  parties  at  the 
time,  that  there  was  a  lien  on  land  in  virtue  of  a  levy  by  execu- 
tion; and  this  court  seems  at  one  time  to  have  fallen  into  the 
same  error,  in  the  case  of  Trustees  of  Ihe  B.  E.  Bank  v.  Watson,  13 
Ark«  74,  but  which  was  speedily  and  properly  overruled  in  Drap^ 
nail  V.  Bichardson,  Id.  643  [68  Am.  Dec.  838].  It  has  now  be- 
come settled  law  that  the  lien  arises  from  the  judgment,  and  that 
it  cannot  be  extended  a  single  day  beyond  the  statutory  period 
by  means  of  an  execution  or  levy,  and  can  only  be  continued  bv 
scire/acias,  as  provided  by  law. 

The  lien  of  a  judgment  commences  on  the  day  it  is  rendered, 
and  continues  for  three  years  only,  unless  it  is  kept  alive  by 
scire  facias.  And  so  true  is  it  that  the  execution  or  levy  does 
not  prolong  or  affect  the  judgment  lien,  that  if  the  execution  is 
sued  out  and  comes  to  hand  before  the  lien  expires,  but  the 
sale  does  not  take  place  until  afterwards,  the  title  under  the 
sale  relates  to  the  day  when  the  execution  came  to  hand,  and 
not  to  the  date  of  the  judgment:  See  Little  v.  Harvey,  9  Wend. 
167;  Orafy.  Kip,  1  Edw.  Ch.  620;  Tufts' Adm'r  v.  Tufts,  18  Wend. 
622;  Dickenson  v.  OHliland,  1  Cow.  481;  Mower  v.  Kip,  6  Paige« 
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90;  Boe  y.  Stoart,  5  Cow.  294;  Mov>er  ▼.  Ky>,  2  Edw.  167;  Ex 
parte  Peru  Iron  Co.,  7  Cow.  540.  And  in  such  a  case  a  junior 
judgment  with  the  lien  would  have  priorily  over  one  without 
but  of  older  date. 

The  court,  in  making  this  distinction,  rightly  adopted  the 
rule  of  priority  of  lien  by  judgment;  and  in  so  doing,  adhered 
to  the  law  as  it  has  always  existed  in  this  state,  whatever  opin- 
ions may  have  been  entertained  to  the  contrary. 

3.  It  is  clear  that,  in  the  appropriation  of  the  proceeds  of  the 
real  estate,' sold  under  various  executions,  the  money  must  be 
applied  to  those  executioDS  under  which  the  property  was  sold, 
and  according  to  the  priprity  of  the  judgment  lien.  It  was  so 
expressly  decided  in  Robertson  v.  Oreen,  6  How.  (Miss.)  228,  and 
also  in  EdndT.  Grant,  lOSmed.  &M.  514, 518,  in  which  last  case 
it  was  said  that  a  junior  judgment  levied  is  entitled  to  be  satisfied 
out  of  the  proceeds  of  a  sale  over  a  prior  judgment  not  levied. 
And  this  accords  with  our  statute  on  the  subject,  which  pro- 
vides ''  that  a  sale  of  lands  under  a  junior  judgment  shall  pass 
the  title  of  the  defendant,  subject  to  the  lien  of  all  prior  judg- 
ments and  decrees  then  in  force; "  and  further,  that "  the  money 
arising  from  such  sale  shall  be  applied  to  the  payment  of  the 
judgment  under  which  it  may  have  been  made:"  See  Dig.  623; 
also  Andrews  v.  Wilkes^  6  How.  (Miss.)  554.  And  the  same  rule 
would  apply  to  prior  incumbrances,  such  as  mortgages,  etc., 
because  a  party  purchasing  is  presumed  to  do  so,  in  view  of 
m  previous  subsisting  liens  and  incumbrances  of  record,  or 
kxii^wn  to  him;  and  the  price  given  by  the  purchaser  will  be  pre- 
Buntcd  to  be  graduated  so  as  to  enable  him,  without  loss,  to  make 
suob  prior  liens  good  if  required  to  do  so  by  executions  or  other 
prop^\r  proceedings;  in  other  words,  he  takes  the  estate  cum 
onere. 

4.  It  is  insisted  by  some  of  the  appellants  that  as  to  those 
judgments  under  which  delivery  bonds  had  been  taken  and  for- 
feited, and  no  further  proceedings  had  on  the  bonds,  the  judg- 
ments must  be  postponed.  But  that  position  is  clearly  unten- 
able under  the  law  as  it  then  stood.  A  levy  on  the  personal 
property  of  a  defendant  to  an  amount  equal  to  the  debt,  and 
such  property  coming  to  his  possession  again,  as  by  giving 
a  delivexy  bond  (which  then  did  not  upon  forfeiture,  as  is  now 
the  law^  operate  as  a  judgment,  and  therefore  as  an  extinguish- 
ment of  the  original  judgment),  was  no  satisfaction,  nor  did  it 
affect  oi  impair  the  Uen  of  the  judgments,  or  prevent  another 
levy  npoa  a  new  execution.    The  whole  doctrine  was  elaborately 
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considered  and  discussed  in  Biacoe  y.  Sandefiir,  14  Ark.  668» 
decided  by  this  court.  The  question  was  then  fully  settled^ 
and  has  since  been  followed  in  a  yarieiy  of  cases. 

There  was  no  error  committed  by  Uie  court  in  this  case  in 
holding  judgments  thus  circumstanced  unaffected  by  the  de- 
livery bonds,  and  as  still  maintaining  their  liens.  There  would 
be  a  difference  now,  in.  consequence  of  the  change  in  the  law, 
because  now  a  forfeited  delivexy  bond  has  the  force  and  effect 
of  a  judgment,  and  necessarily  extinguishes  the  prerious  judg- 
ment; but  such  was  not  the  case  as  to  the  delivexy  bonds  in 
question. 

6.  It  is  next  insisted  that  some  of  the  judgments  which  thei 
court  ordered  to  be  paid  had  lost  their  lien,  and  been  postponed 
by  the  return  of  process  thereon  by  order  of  the  plaintiffs.  But 
neither  is  this  position  maintainable,  because  it  is  well  settled 
that  the  statute  continues  the  lien  of  the  judgment  creditor  for 
three  years  unless  displaced  by  some  act  of  the  party.  Delay  to 
sue  out  process,  or  levying  process  and  an  order  for  its  return 
without  sale,  have  never  been  considered  as  discharging  or 
affecting  the  judgment  lien.  Such  acts  do  not  amount  to  an 
abandonment  of  the  lien  or  a  release  of  the  property :  See  Bankin 
T.  8coU,  12  Wheat.  177;  Waikins  v.  Wassell,  15  Ark.  78;  li^apnaU 
V.  Bichardsoriy  13  Id.  551  [58  Am.  Dec.  838].  And  it  was  so 
expressly  held  by  this  court  in  the  more  recent  case  of  8haU 
V.  Bisco,  18  Id.  156. 

The  court  committed  no  error  in  regarding  judgment  liens  as 
still  subsisting,  although  process  and  writs  of  vend.  ex.  had  been 
ordered  to  be  returned  by  the  plaintiffs  or  their  attorneys  with- 
out  further  action.  And  such  judgments  were  properly  taken 
and  considered  in  the  distribution  of  the  fund  in  question. 

6.  As  to  the  mortgage,  it  is  wholly  unnecessary  to  discuss  or 
consider  any  question  arising  on  it,  because  the  fund  being  first 
applied  to  judgments  having  priority  in  any  event,  such  fund 
becomes  exhausted  without  reaching  the  mortgage.  Any  discus- 
sionr,  therefore,  on  that  point  would  be  purely  speculative  and 
fruitless.  And  the  same  may  be  said  of  judgments  that  cannot 
be  reached  by  reason  of  the  fund  falling  short. 

7.  Although  a  judgment  lien  is  a  legal  right,  yet  it  will  be  rec- 
ognized, protected,  and  enforced  by  courts  of  equity  in  the 
same  manner  as  at  law,  in  accordance  with  the  maxim,  Eqvita$ 
9equilur  legem.  And  courts  of  equity,  in  the  administration  of 
assets,  follow  the  rules  of  law  in  regard  to  legal  assets,  and 
•nforoe  antecedent  liens,  claims,  and  charges  existing  upon 
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property  aooording  to  priority:  See  1  Siozy's  Eq.  unr.,  sec.  658. 
Hence,  as  this  fund  was  raised  for  distribution  among  seyeral 
creditors  from  the  sale  of  the  real  estate  of  Thorn*  the  same 
liens  exist  on  the  money  that  existed  against  the  land  before  the 
sole,  and  such  liens  are  to  be  discharged  out  of  the  fund  accord- 
ing to  priority.  In  other  words,  the  liens  are  transferred  from 
the  land  to  the  money:  See  De  la  Vergne  v.  Everlson,  1  Paige, 
181  [19  Am.  Deo.  411];  Purdy  t.  Doyle,  Id.  568;  AveriU  v. 
Loucks,  6  Barb.  478;  Codwiae  y.  Gelstan,  10  Johns.  519,  522;  2 
Fonbl.  Eq.  403;  Buchan  v.  Sumner,  2  Barb.  Ch.  196  [47  Am. 
Dec.  305]. 

If  the  fund  were  sufficiently  large  to  require  an  adjudgment 
of  the  liens  of  all  the  thirty-three  judgments  remaining  unsat- 
isfied under  the  decree  of  the  court  below,  it  is  conceived  it 
could  not  be  attended  with  difficulty.  Judgments  which  were 
a  lien,  and  on  which  was  efiEective  process  in  the  hands  of  the 
officer,  would  have  to  be  paid  or  satisfied  in  full,  first,  according 
to  priority  of  lien.  Judgments  on  which  the  lien  had  ceased 
would  rank,  in  relation  to  each  other,  according  to  priority  of 
date;  and  would  be  postponed  to  judgments  constituting  a  lien, 
and  become,  as  to  them,  as  if  subsequently  rendered:  See  Eg 
parte  Peru  Iron  Co.,  7  Cow.  640;  Allen  on  Sheriffii,  196;  PeUU 
v.  Shepherd,  6  Paige,  498  [28  Am.  Dec.  437];  LUOe  y.  Earvey,  9 
Wend.  157;  Oraff  v.  Kip,  1  Edw.  Ch.  619;  Tafbf  Mm'r  t. 
JkifU,  18  Wend.  621;  ScoU  v.  Howard,  8  Barb.  319. 

8.  It  appears  that  imder  some  of  the  executions  lands  were  sold 
under  &Ji.  /a.  clause  in  the  vend,  ex.;  but  that  was  only  an  irr^- 
ularity  in  the  process,  which  could  be  taken  advantage  of  alone 
by  the  judgment  debtor  himself  on  a  direct  proceeding  for  the 
purpose,  and  consequently  could  not  be  made  a  question  of 
among  his  creditors  on  a  distribution  or  on  a  collateral  proceed- 
ing. The  process  was  not  void:  See  WhiUng  v.  Bed)e,  12  Ark. 
421;  Jack8on  v.  Sobins,  16  Johns.  676;  Jackson  v.  BarUeU,  8 
Johns.  361;  Woodcock  v.  Bennei,  1  Cow.  737  [13  Am.  Dec. 
568]. 

The  only  error  the  court  did  commit  was  in  giving  judgments 
Nos.  4  and  5  priority  over  No.  6,  as  aboye  shown;  because  the 
last  judgment,  No.  6,  was  rendered  before  them;  nor  had  it  lost 
its  lien  or  right  to  prior  satisfaction  in  full.  But  this  error  is 
productive  of  no  injury  to  the  representatives  of  the  Drennen 
and  Ilector  judgment,  No.  6,  because  the  fund  is  sufficient  to 
discharge  it  in  full,  and  leave  a  balance  to  be  applied  to  the 
judgment  of  Trapnall  &  Cocke,  No.  7;  and  such  being  the  < 
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it  would  serve  no  uaefol  purpose  to  change  the  order  of  distri- 
bution in  that  respect. 

9.  The  views  already  expressed  dispose  of  the  entire  case,  as 
far  as  Lawson's  interest  is  involyed,  outside  of  the  costs  claimed 
by  him  out  of  the  fund.  We  shall  therefore  not  stop  to  inquire 
further  in  respect  to  his  rights  in  the  controven^. 

Upon  the  whole  record,  we  are  of  opinion  that  the  decree  of 
the  Pulaski  circuit  court  in  chancery  ought  to  be,  and  hereby  is, 
in  all  things,  affirmed  with  costs. 

Shxbiiv,  whin  mat  Maoitain  Bill  or  Ihtibphapib;  See  Shaw  ▼.  Ooe- 
ier,  35  Am.  Deo.  000,  sad  note  706;  Qwhm  ▼.  Onen,  36  Id.  46.  And,  gBoer- 
Ally,  aee  note  to  Show  t.  Coster,  85  Id.  605;  Tarbcrimgh  t.  Tkomftmif  41  Id. 
626;  OibmmY.  OoUU/iwaUe,  42  Id.  502;  Adantsv.  Diekmm,e61d.  608. 

JUBOMIHT  LiI2I  HOT  COHTINUZD  BY  LbVT  OF  EZXODTIOH:    NotO  tO  Btmk 

^  Miuauri  ▼.  ITeOt,  51  Am.  Dea  166;  TrapnaU  ▼.  BiehardMnh  58  Id.  888, 
and  note  868. 

AppLiOATioir  or  Pbooeids  oh  Exsodtion  Sals  ih  Gasi  or  Ssvbul 
LiBNs:  See  MokUr^B  Appeal,  47  Am.  Deo.  418. 

PuoBiTT  AUOHO  BxiouTiovB:  See  IfUUon  ▼.  Oommanweaith,  86  Am.  Deo. 
580,  and  note  ooUeeting  prior  oaaes;  Sogers  ▼.  Diekeif,  41  Id.  204;  Bank  qf 
Miaeomri  ▼.  WeOs,  51  Id.  163;  Keywr's  Appeal,  58  Id.  487;  Ihmkam  ▼.  Ckm, 
64  Id.  460;  Johneon  t.  Chrhem,  65  Id.  501. 

FoBTHOOMnro  or  DmvsBT  Bohd,  Etiior  or:  See  Lagdtt  ▼.  WofMngkmt 
45  Am.  Dea  68S»  and  note;  note  to  TrapmaUy.  lMiaHem^JS%'UL  S66w 


Bllib  v.  Olabkb. 

[19  Absajmas,  490.] 

JuneiODiT  OF  OoMranHT  Tbibuhal  is  CovcLcrsiTB  npon  mattera  aetnallj 
determined,  and  alvo  npon  mattera  which  the  partiea  mlg^t  hare  liti- 
gated in  the  case. 

JUDOMXHT  AGAmSr  HcrSBAHD  AHD  WnS  IS  HOT  NlCBSSAULT  EBBOHaOITS, 

beoanse  it  may  properly  be  rendered  for  a  debt  dne  by  tha  wile  at  the 
time  of  the  marriage. 
DmonuHT  u  nor  Allowkd  Plba  of  Ihtbsplbaokb,  under  ohi^tar  17» 
aeotion  88,  of  the  Arfcaniaa  digest. 

Debt  on  a  judgment  against  Benjamin  F*  EUis  and  his  wife, 
Sarah  A.  Ellis.    The  facts  are  stated  in  the  opinion. 

Watidns  and  OaUagher,  for  the  appellants. 
Cummins  and  Oariand,  for  the  appellees. 

By  Oonrt,  Scott,  J.  The  appellee  declared  in  the  usual  form 
in  debt,  upon  the  record  of  a  judgment  against  the  appellaniSy 
nooyered.  and  remaining  unsatisfied,  in  the  circuit  court  of 
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Marshall  cotintyy  in  the  state  of  Mississippi,  and  sued  out  a 
writ  of  attachment,  "which  was  levied  upon  a  slave  as  the  prop- 
erty of  the  appellants. 

Upon  a  shovnng  of  the  non-residence  of  the  appeUanta,  the 
Btatutoiy  notice  was  ordered  and  published. 

At  the  return  term  the  appellants  appeared  and  interi>oaed 
three  pleas — that  is,  Sarah  pleaded:  1.  That  at  the  time  of  the 
making  of  the  contract  which  was  the  foundation  of  the  judg- 
ment she  was  a  married  women,  and  has  since  been  so;  2. 
That  at  the  time  of  the  rendition  of  the  judgment  she  was  the 
wife  of  Benjamin,  and  is  still  so.  Benjamin  pleaded  that  at 
•the  time  of  the  rendition  of  the  judgment  Sarah  was  his  wife, 
and  is  still  so.  A  demurrer  was  interposed  to  each  of  these 
pleas,  which  the  court  sustained,  and  the  appellants  excepted. 

The  appellants  then  pleaded  payment,  to  which  the  appellees 
took  issue,  and  also  filed  a  plea  of  interpleader,  setting  up  that 
the  slave  upon  which  the  attachment  was  levied  was  the  solo 
and  separate  property  of  Sarah.  This  latter  having  been  de- 
murred out,  the  case  was  tried  upon  the  issue,  upon  the  plea 
of  payment,  by  the  court  sitting  as  a  jury,  and  judgment  hav- 
ing been  rendered  for  the  appellees  for  the  debt  claimed,  the 
other  party  brought  the  case  here  by  appeal,  neither  party  hav- 
ing put  anything  upon  the  record  by  bill  of  exception. 

With  regard  to  the  matter  of  coverture  presented  by  the  three 
pleas  first  above  named,  we  think  the  appellants  were  estopped 
to  set  that  up  by  the  record  of  the  judgment  proceeded  upon. 
When  a  matter  has  been  finally  determined  by  a  competent  tri- 
bunal, in  which  the  parties  had  a  fair  opi)ortunity  to  be  heard, 
it  ought  to  be  considered  at  rest;  and  that  principle  not  only 
embraces  what  actually  was  determined,  but  also  extends  to 
eveiy  matter  which  the  parties  might  have  litigated  in  the  case: 
Bauman  v.  Bauman,  18  Ark.  332,  333  [68  Am.  Dec.  171]. 

Upon  common-law  principles,  irrespective  of  any  peculiai 
law  of  the  state  of  Mississippi— of  which  we  have  none  in  proof 
in  this  case — a  judgment  in  a  court  of  law  against  husband  and 
wife  is  not  necessarily  erroneous;  much  less  is  it  void  upon  its 
face,  because  such  a  judgment  may  be  properly  rendered  for  a 
debt  due  by  the  wife  at  the  time  of  the  marriage:  2  Bright  on 
H.  &  W.  3,  4;  Ark.  Dig.,  c.  1,  sec.  5,  p.  98.  The  execution 
of  such  a  judgment  during  the  coverture,  however,  as  against 
the  wife  and  her  sole  and  separate  property,  is  quite  a  different 
thing.  Imprisonment  for  debt  having  been  abolished  in  thia 
slate,  and  females  being  especially  exempt  from  arrest  on  civil 
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process.  Dig.,  p.  161,  seo.  7,  the  capias  ad  satisfaciendum  can 
be  no  longer  arailable  to  ooeroe  the  wife  to  pay  the  debt  out  of 
lier  sole  and  separate  property  as  a  means  of  deliyerance  from 
prison.  And  it  is  not  easy  to  see  how  the  process  of  a  court  of 
law  can  be  made  to  reach  sole  and  separate  properly  to  which 
the  wife  has  but  an  equitable  title  and  interest,  unless  such  sole 
and  separate  property  should  haye  been  created  out  of  the  wife's 
antenuptial  properly,  under  such  circumstances  as  to  make  the 
settlement  void  as  to  her  creditors. 

These  difficulties  are  urged  by  counsel  as  ample  reason  against 
the  allowance  of  a  judgment  at  law  against  a  married  woman  in 
any  case.  But  they  are  certainly  not  conclusive;  because,  al- 
though in  the  case  put  the  judgment  would  make  the  wife's 
debt  the  htisband's  own,  and  it  would  continue  so,  notwithstand* 
ing  the  wife  might  die  before  execution,  neyertheless  it  remains 
no  less  the  wife's  debt  also;  and  so  far  as  she  might  be  con* 
cemed,  the  difficulties  of  execution  would  be  removed  upon  the 
death  of  her  husband,  she  surviving,  because  then  her  legal  ca- 
pacity and  legal  responsibility,  which  had  been  suspended  by 
the  coverture,  would  rise  up,  and  although  it  might  be  true 
that  iiie  only  advantage  to  the  plaintiff  in  the  judgment  might 
be  this  contingent  one,  there  could  be  no  good  reason  for  de- 
priving  him  of  that,  or  any  other  legal  right  connected  with  his 
claim  to  have  the  debt  paid:  2  Bright  on  H.  &  W.,  p.  3,  sees. 
9, 12, 13,  p.  88,  sees.  6,  8. 

With  regard  to  the  other  point,  there  is  no  error  in  the  ruling 
of  the  court;  because  the  plea  of  interplea,  allowed  by  the  stat- 
ute, Dig.,  c.  17,  p.  180,  sec.  38,  is  to  be  interposed  only  by  some 
person ' '  other  than  the  defendant. "  A  defendant  is  not  allowed 
this  plea.  If  the  property  attached  is  not  subject,  other  remedy 
is  open  to  the  party  in  interest. 

Finding  no  error  in  the  record,  the  judgment  will  be  affirmed. 


JuDOMENT  IS  GoNCLUSiVB  AS  TO  Wbat  Mattbbs:  See  WU$(m  y.  Stripe^ 
61  Am.  Deo.  138;  Lee  v.  Kingrimrp,  62  Id.  546;  Emery  v.  Fowler^  68  Id.  627; 
Norton  v.  Doherty,  Id.  758;  Lord  t.  Chadboume^  66  Id.  290;  Sawyer  ▼. 
Woodbury,  Id.  518.  Nothing  can  be  pleaded  to  an  action  on  a  judgment 
that  could  have  been  litigated  in  the  original  action,  except  the  question  ol 
Juriidiotion:  Jonee  v.  Terry,  43  Ark.  232;  the  defendant  ia  estopped  from  set- 
ting up  any  matter  in  defense  that  was  actually  determined,  or  that  might 
have  been  litigated  in  the  proceedings  on  which  the  recoveiy  was  had:  iforvii 
V.  Curry,  41  Id.  76>  both  dting  the  principal  < 
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Hendebson  v.  Mabtin. 

[19  AlTAlWii,  IT!.] 

AoiNT  MAT  Maoi  Oontraot  HIS  OwN,  while  ocmtrBctmg  m  ■nch,  whether 
known  aa  an  agent  or  not;  and  such  liability  cannot  be  affected*  although 
in  an  action  of  oitMrnptU  against  the  principal  it  wonld  be  competent  to 
■how  the  exiitenoe  of  an  aothority  to  the  agent  to  enter  into  the  con- 
tract, and  thna  make  the  principal  liable  also. 

AoBMT  IB  AL05S  LiABLB  oiT  SsALXD  Insteumsnt,  where  it  pnrports  to  be 
the  deed  of  the  agent  and  not  the  deed  of  the  principal,  althoogh  the 
agent  deeoribee  himself  aa  the  agent  of  another. 

CoTSNANTOBS  ABB  BouKD  Pbbsokaixt  bt  CoYBNAiTT  in  which  they  de- 
scribe themeelvee  aa  a  committee  on  the  part  of  a  certain  company,  and 
after  reciting  a  sale  of  property,  bind  themaelvea  to  deliTer  it  al  a  desig- 
nated place  and  time. 

CoTENANT.    The  opinion  states  the  facts. 

WiUiafM  and  WiUiams,  for  the  appellants. 

8.  H.  HempMead,  for  the  appellees. 

By  Court,  Soott,  J.  This  was  an  action  of  oorenant  by  the 
appellants  against  the  appellees,  assigning  for  breach  the  non- 
delivery of  the  property  specified  in  the  coyenant,  although 
specially  demanded.  The  following  is  a  copy  of  the  coyenant, 
oyer  having  been  granted,  to  wit: 

'^  Enow  all  men  by  these  presents,  that  we,  the  undersigned 
committee  on  the  part  of  the  Little  Bock  Lumber  and  Manufac- 
turing Oompany,  have  this  day  sold  to  J.  B.  Henderson  and 
Jahiel  Jones,  of  the  firm,  name,  and  style  of  Henderson  &  Jones, 
the  following  properly,  to  wit:  One  steam-boiler,  one  steam- 
doctor,  one  steam-engine,  one  saw-sash  and  carriage,  with  all 
fixtures  complete  for  sawing,  and  one  bull-wheel  with  carriage. 
The  above  properly  we  bind  ourselves  to  deliver  to  the  said 
Henderson  and  Jones  at  the  mill  of  said  company  in  Pulaski 
county,  near  Little  Bock,  on  the  first  day  of  August  next,  or 
sooner  if  required  by  them.  GUven  under  our  hand  and  seal 
this  sixteenth  day  of  June,  1866.    **  T.  H.  MoCbat.     [SeaL] 

<«JabedC.  MaBiizr.  [Seal.] 
''JohhW.Fubdov.  [Seal.] 
<<  Committee." 

There  was  a  demurrer  to  the  declaration,  assigning  for  cause 
that  it  appears  by  the  covenant  that  the  contract  declared  upon 
was  that  of  the  Little  Bock  Lumber  and  Manufacturing  Com- 
pany, and  not  the  individual  contract  of  the  appellees.  The 
iemurrer  was  held  good,  and  the  appellants  electing  to  stand 
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upon  their  deolaration,  final  judgment  waa  rendered  accordingly, 
and  the  cause  brought  here  by  appeal.  The  question  presented 
is  one  of  legal  construction  of  the  instrument  declared  upon. 
Whether  the  supposed  principal  be  a  corporation,  or  some  other 
association  of  indiTiduals,  does  not  now  appear  upon  the  record; 
and  whether  the  supposed  agency  existed,  and  the  supposed  agent 
was  duly  authorized  in  the  premises,  is  in  no  otherwise  affirmed 
than  by  the  face  of  the  covenant.  It  is  a  sealed  instrument  in 
which  there  are  apt  or  obligatory  words  to  charge  the  supposed 
agents  personally,  and  no  such  words  to  charge  the  supposed 
principal. 

In  any  case  by  a  written  contract,  whether  sealed  or  not,  it  is 
not  to  be  doubted  but  that  an  agent,  while  contracting  as  such, 
whether  known  as  an  agent  or  not,  may  make  the  contract  his 
own;  or  in  other  words,  may  voluntarily  incur  personal  respon- 
sibility in  the  premises:  Story  on  Agency,  sec.  269.  And  when 
such  personal  responsibility  might  be  thus  voluntarily  assumed 
by  the  agent,  and  fixed  upon  him  in  favor  of  the  other  contract- 
ing party,  it  could  not  be  affected,  although  it  might  be  held 
that  in  an  action  of  asmmpsii  against  the  principal  it  would  be 
competent  to  show  the  existence  of  a  parol  authority  to  the 
agent  to  enter  into  the  contract,  and  thus  make  him  liable  also. 
To  suppose  that  upon  such  proof  the  voluntarily  assumed  lia- 
bility of  the  agent  would  be  removed  would  be  to  suppose  that 
a  v^d  written  contract  could  be  contradicted  and  destroyed 
by  parol  evidence  of  a  fact  not  at  all  inconsistent  with  its  vfdid- 
ity.  Upon  principle,  if  parol  evidence  could  be  introduced  at 
all  in  such  case,  it  could  only  be  for  the  purpose  of  showing  the 
liability  of  an  additional  party  in  an  action  against  him,  but  not 
for  the  purpose  of  discharging  another  party,  who  might  be  ex- 
pressly bound  by  his  written  contract.  It  is  true  that  it  might 
be  a  question  of  construction,  whether  the  party  to  the  written 
contract  was  or  was  not  bound;  but  in  the  case  supposed,  we 
have  assumed  that  he  was  bound  by  his  voluntary  undertaking, 
and  have  deduced  the  legal  consequences. 

In  making  legal  constructions,  however,  there  is  a  well-defined 
distinction  between  the  liabilities  of  principal  and  agent  respect- 
ively upon  contracts  under  seal,  and  upon  those  not  under  seal, 
consisting  mainly  in  the  allowance  of  a  greater  latitude  of  con- 
struction as  to  instruments  not  under  seal,  in  ascertaining  what 
was,  in  contemplation  of  law,  the  true  intention  of  the  immedi- 
ate parties  to  the  written  contract.  This  distinction  obviously 
grows  out  of  the  very  nature  of  the  case — its  necessity.    With* 
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out  its  obserrance,  the  instroment  could  not  be  upheld  at  all  in 
the  one  case,  while  in  the  other  case  it  might  be  well  enough 
upheld  and  enforced.  Thus  in  the  case  of  a  sealed  instrument, 
which  purports  to  be,  not  the  deed  or  covenant  of  the  principal, 
but  that  of  the  agent,  although  the  party  describes  himself  as 
the  agent  of  another,  yet  as  the  deed  or  covenant  cannot  be 
deemed  the  deed  or  covenant  of  the  principal,  it  would  be 
utterly  without  any  legal  effect,  unless  it  was  construed  to 
be  the  deed  or  covenant  of  the  agent; '  *  and  therefore,  ut  res  moffia 
valeai  quam  pereal,  the  interpretation  is  adopted  that  it  is  tixe 
intention  of  the  parties  that  the  agent  shall  be  bound  for  the 
principal;  for  the  law  will  not  impute  to  the  parties  an  inten- 
tion to  do  a  void  act,  much  less  will  it,  for  such  a  purpose,  allow 
the  words  of  the  instrument  to  be  strained  out  of  the  ordinary 
meaning  attached  to  them.  The  words,  therefore,  which  touch 
the  character  of  the  agent  are,  in  such  case,  treated  as  mere 
words  of  description,  as  a  mere  designation  of  the  person  by 
whose  authority  and  for  whose  benefit  he  is  acting,  and  not  as 
intending  to  exclude  a  personal  responsibility.  In  this  way  the 
whole  instrument  may  have  a  sensible  effect  according  to  the 
import  of  the  words  used  in  their  ordinaiy  signification  and 
connection:"  Story  on  Agency,  5th  ed.,  sec.  278,  and  illustra- 
tions there  cited  in  the  margin. 

Supposing,  in  the  case  before  us,  that  the  supposed  principal 
is  not  a  corporation,  but  a  natural  person  or  persons,  and  that 
although  in  the  first  case  it  is  only  by  the  corporate  seal  that 
the  body  politic  can  covenant,  but  nevertheless  that  in  the  sec< 
ond  case  the  seal  of  the  agent  may  be  taken  as  the  seal  of  the 
natural  person — as  seems  to  be  held  in  the  case  of  BandaU  v.  Van 
Vechten,  19  Johns.  60  [10  Am.  Dec.  193],  so  much  relied  on  by 
counsel — still  it  must  be  conceded  that  there  is  something  more 
than  mere  sealing  and  delivery  necessary  to  a  covenant,  and  that 
it  is  no  less  essential  that  there  should  also  be  proper  parts  of  a 
contract — terms  to  import  an  undertaking  on  the  part  of  the 
principal — ^his  proper  covenant  as  contradistinguished  from  the 
covenant  of  the  agent  personally.  There  is  no  semblance  of 
such  terms  in  the  case  before  us;  the  terms  employed  are: 
"  We,  the  tmdersigned  ....  have  sold,"  and  **  the  above  prop- 
erty we  bind  ourselves  to  deliver,"  etc. 

"It  is  not  sufficient  to  charge  the  principal,  or  protect  the 
agent  from  personal  responsibUity,  merely  to  describe  himself 
as  agent,  if  the  language  of  the  instrument  imports  a  personal 
contract  on  his  part:"  PenU  v.  Stanton,  10  Wend.  277  125  Am. 
Dec.  5581. 
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All  Buoh  oases,  howerer,  are  to  be  distmgiiislied  from  author- 
ized agencies  o'h  the  part  of  the  gOYemment,  where  a  different 
role  of  oonstmction  prevails,  npon  the  idea  that  the  contract  is 
always  to  be  taken  to  hare  been  made  upon  the  public  credit. 

The  cases  mainly  relied  upon  as  militating  against  the  rule  of 
construction  that  we  maintain,  as  that  resting  upon  principle 
and  established  by  the  great  current  of  authority,  are  those  of 
Randall  r.  Van  Veohien,  19  Johns.  60  [10  Am.  Dec.  198J,  and 
Dubois  T.  Ddaware  and  Hudson  Canal  Co.,  4  Wend.  286,  in 
which  it  seems  to  be  maintained  that  a  duly  authorized  agent  is 
not  to  be  affected  by  any  personal  responsibility,  although  no 
action  could  be  maintained  against  the  principal,  upon  the 
sealed  instrument,  if  an  action  would  otherwise  lay  against  the 
principal. 

Upon  the  doctrine  of  these  two  cases,  it  is  remarked,  in  Story 
on  Agency,  sec.  278:  **  But  it  deserves  consideration  whether 
the  doctrine  can  be  generally  maintained,  that  because  the  prin« 
cipal  may  be  indirectly  liable  on  the  contract,  therefore  the 
agent  is  exonerated  from  all  personal  responsibility.  Besides, 
it  is  manifest  that  the  agents  had  here  made  a  contract  in 
their  own  names,  although  as  a  committee  of  the  corporation, 
and  the  deed  was  their  own,  and  not  that  of  the  corporation. 
The  corporation,  confessedly,  could  not  be  sued  on  that  in- 
strument as  their  deed;  and  it  would  seem  to  be  a  general  rule 
that  an  agent  who  executes  an  instrument  must  execute  it  in 
the  name  of  the  principal,  so  as  to  give  a  rigH  of  action  thereon 
against  him  if  he  would  avoid  personal  responsibility;  and  if  it 
be  a  contract  by  deed,  then  it  must  be  in  the  name  and  be  the 
deed  of  the  principal,  for  if  it  be  the  deed  of  the  agent,  he  alone 
is  responsible  thereon  as  tiie  proper  legal  pariy  to  it." 

After  some  further  remark  and  illustrations,  the  text  is  con- 
cluded as  follows:  "  Indeed,  nothing  is  more  common  than  for 
a  contract  to  be  made  by  which  the  agent  is  personally  bound, 
and  which  yet  is,  ex  consequenii,  binding  on  the  principal  also, 
although  the  latter  is  not  a  direct  and  immediate  party  to  the 
instrument.  This  is  true,  not  only  in  the  commercial  law  of 
England  and  America,  but  also  in  that  of  the  foreign  nations  of 
continental  Europe.  The  more  correct  and  satisfactory  doctrine 
would,  therefore,  seem  to  be,  that  when  the  agent  is  a  direct  party 
to  the  instrument,  and  the  principal  is  not,  so  that  the  latter  is 
not,  ex  directo,  suable  thereon,  there  the  agent,  although  he  de- 
scribes himself  as  agent,  is  suable  upon  the  covenants  and  agree- 
ments contained  therein,  as  his  own  personal  contract.    Still, 
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howerer,  the  dootrine  is  to  be  understood  with  the  qnalifioation 
that  in  the  instrument  there  are  apt  words  to  charge  the  agent 
personallj/' 

In  note  6  to  section  279,  in  the  fifth  edition  of  the  work,  it  is 
said  that  these  two  cases  on  this  point  are  not  easily  to  be  recon- 
ciled with  many  other  authorities,  which  are  cited  at  great  length. 
And  in  the  case  of  EopHns  t.  Mehnffy^  11  Serg.  &  B.  126, 129« 
Mr.  Justice  Gibson,  after  laying  down  the  law  upon  this  point 
as  we  have  found  it  to  be,  proceeds  to  remark:  ''  It  is  somewhat 
remarkable  that  the  distinction  between  a  parol  and  a  sealed 
contract  was  not  taken  in  BandaU  t.  Van  Vechten,  supra,  and 
that  the  authorities  cited  to  prove  that  an  agent  who  personally 
covenants  in  behalf  of  his  principal  is  liable  only  in  the  event 
of  their  being  no  recourse  to  the  principal,  directly  prove  the 
reverse."  See  also  divers  other  authorities  to  the  same  efiect, 
in  note  2  to  section  273,  Story  on  Agency. 

The  result  is,  that  in  our  opinion  the  covenant  in  question  is 
the  personal  covenant  of  the  defendants  below,  and  that  the 
court  erred  in  sustaining  the  demurrer.  The  judgment  will 
therefore  be  reversed,  and  the  cause  remanded  witii  instructions 
to  overrule  the  demurrer  and  proceed  with  the  cause. 

AoBKT  MAT  Bind  Htmcti.t  Pbbsonallt  whils  ComiuoTUfo  as  Sitob: 
FUman  v.  Kininer^  83  Am.  Deo.  409;  8hiumd$  v.  fftatd,  34  Id.  41,  and  note; 
Ogden  v.  Raymond,  58  Id.  429;  DaivU  v.  BumeU,  67  Id.  263;  bat  the  princi* 
pal  may  alao,  in  general,  be  sned:  See  VioUU  y.  Pow^9  Adm*r$,  62  Id.  548, 
and  note  collecting  other  cases.  As  to  when  a  principal  is  liable  on  negotia- 
ble paper,  see  Banko/BritUh  North  America  v.  Hooper,  66  Id.  390,  and  note; 
note  to  Eastern  B,  B.  v.  Benedict,  Id.  389.  An  agent  is  not  personally  liable 
when  acting  in  the  name  of  his  principal  and  within  the  scope  of  his  author- 
ity: Simands  v.  Heard,  eupra;  HaU  v.  HunUxm,  44  Id.  332. 

AoEKT  IS  Alokb  Liable  on  Sbalbd  Insteument  made  in  his  own  name; 
the  principal  is  not  bound:  See  HaU  v.  Woods,  34  Am.  Dec.  176,  and  note 
ooUeoting  prior  eases;  Brinleif  v.  Mann,  48  Id.  669;  Fisker  v.  Sahnan,  64  Id. 
897. 


Overton  v.  BEAVEBa 

[19  AasAlfSAS,  ess.] 
OUASDIAN  IS  NOT    PEBSONALLT    LlABLB  ON   CONT&ACTB  07  WaBD  witbOBi 

an  express  undertaking  in  writing  to  that  effect. 

QVARBIAN  IS  NOT  LlABLB,  ElTHBB    PbBSONALLT  OR  IN    FiDUOlART    CbaE- 

ACTBR,  fOB  Nbcbssabibs  fumlshed  his  ward  without  his  consent,  exprew 
or  implied. 
Guardian's  Towsbs,  AuTBORiTr,  and  Duties  Cbasb  when  Ward  At- 
tains Aob  of  Majority,  but  the  oonsequenoes  and  responsibilitiss  «l 
the  relation  may  continue. 
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CkTARDIAN'S  HAVniO  PaID  WaBD'S  BoARD  AMD  TURIOXr  OK  FdRMSR  OOOA- 

8I0K  DOBS  NOT  Makb  Him  Rbsponsiblb,  by  impUoationt  lor  board  fur* 
niihed  the  ward  without  his  conaent  or  authority. 

AB8U1IP8IT.    The  faots  are  stated  in  the  opiiuon. 

Watldns  and  OaUagher,  for  the  plaintiff. 

Williams  and  WUliama,  for  the  defendant. 

By  Oonrty  Hakly,  J.  This  was  asmimptU  brought  by  the  plain* 
tiff  against  the  defendant  in  the  Saline  circuit  court  The  deo-^ 
laration  contains  five  counts,  as  follows:  1.  That  the  defendant, 
being  the  guardian,  etc.,  of  one  Benjamin  Newborn,  an  infant, 
was  indebted  to  the  plaintiff  in  the  sum  of  two  hundred  dollars 
for  board  and  lodging  furnished  by  the  plaintiff,  at  the  request  of 
the  defendant,  for  the  ward,  Newbem,  and  being  so  indebted,  the 
defendant  undertook  and  promised,  etc. ;  2.  That  the  defendant, 
in  consideration  that  the  plaintiff,  at  the  like  special  instance 
and  request  of  the  defendant  (being  guardian  as  in  the  first 
count  stated),  had  found  and  provided  other  board  and  lodging 
to  his  ward,  Newbem,  he,  the  defendant,  undertook  and  then 
and  there  promised  to  pay  the  plaintiff  so  much  therefor  as  he 
reasonably  deserved  to  have,  etc.;  8.  That  the  defendant  was 
indebted  to  the  plaintiff  in  the  further  sum  of  two  hundred 
dollars  for  board  and  lodging  before  that  time  found  and  pro- 
vided by  the  plaintiff  at  the  special  instance  and  request  of 
defendant,  for  one  Newbem,  etc.;  4.  That  defendant  was  in- 
debted to  the  plaintiff  in  the  further  sum  of  two  hundred  dollars 
for  board  and  lodging  found  and  provided  by  the  plaintiff  for 
the  defendant^  etc.;  5.  An  account  stated. 

The  defendant  interposed  the  general  issue,  with  leave  by 
consent,  to  introduce  all  special  matter  in  evidence,  as  if  spe- 
cially pleaded.  By  consent,  the  issue  thus  formed  was  submitted 
to  the  court  sitting  as  a  jury,  on  substantially  the  following  facts: 
The  defendant  was  the  guardian  of  Benjamin  Newbem,  an 
infant  under  the  age  of  twenty-one  years,  during  the  year  1855, 
and  to  the  ninth  of  January,  1856,  when  he  attained  his  majority 
and  became  of  full  age;  that  plaintiff  was  the  uncle  by  marriage  of 
Newbem,  and  resided  in  Arkadelphia,  in  Clark  county,  whilst 
the  defendant  was  a  resident  of  Saline  county,  and  derived  his 
appointment  as  a  guardian  from  the  probate  court  of  that  count}'. 
Thai  some  short  time  before  Newborn,  the  defendant's  ward, 
commenced  to  board  with  plaintiff,  he  accompanied  a  son  of  the 
plaintiff  to  his  residence  in  Arkadelphia,  and  during  his  stay 
there  the  plaintiff  said  to  Newbem  if  he  would  come  and  go  to 
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Bohool  he  would  not  chaige  him  anyihixig  for  his  board.  That, 
under  this  promise,  Newbem  returned  to  Arkadelphia,  and 
commenced  to  board  with  plaintiff,  and  continued  to  board  with 
him  for  the  space  of  about  ten  months.  That  when  defendant 
heard  that  his  ward,  Newbem,  was  boarding  with  plaintiff,  he 
objected  to  it,  saying  that  he  and  plaintiff  were  not  friendly, 
but  made  no  efforts,  as  far  as  the  proof  shows,  to  prevent  his 
ward  from  continuing  to  board  at  plaintiff's.  That  Newbem 
had  been  at  Arkadelphia  at  school  before,  and  that  defendant,  as 
his  guardian,  had  paid  his  board  and  tuition  during  the  time, 
and  also  bis  tuition  during  the  time  he  boarded  with  plain- 
tiff. That  board  per  month  was  worth  ten  dollars  during  the 
time  Newbem  boarded  with  plaintiff.  That  in  January,  1856, 
the  defendant  made  his  final  settlement  of  his  guardianship  of 
Newbem  with  the  probate  court  .of  Saline  county,  his  ward 
haying  attained  his  majority  on  the  ninth  of  that  month,  as 
before  stated.  That  in  that  settlement  a  baliuice  was  struck 
against  him,  defendant,  of  one  thousand  five  hundred  and  nine* 
ty-two  dollars  and  sixty-one  cents.  That  in  this  settlement  no 
charge  was  made  against  the  ward  for  board  at  plaintiff's,  and 
'  no  credit  was  given  him  therefor.  The  suit  was  commenced 
to  the  March  term  of  the  Saline  circuit  court,  1866,  and  the 
trial  thereof  was  had  at  the  October  term  following. 

On  these  facts  the  court  below  was  asked  by  the  defendant  to 
declare  the  law  to  be  as  applicable  to  them  as  follows:  1.  That 
a  guardian  is  not  liable  in  his  private  or  individual  capacity,  on 
the  contract  of  or  for  necessaries  furnished  his  ward,  unless 
there  is  an  express  promise  in  writing  by  the  guardian;  2.  That 
the  liability  of  a  guardian  is  only  in  his  representative  capacity 
as  guardian,  and  ceases  when  the  party  ceases  to  be  such  guar- 
dian; 8.  That  a  guardian  ceases  to  be  such  when  his  ward  arrives 
at  full  age  and  he  has  made  final  settlement. 

The  court,  against  the  objections  of  the  plaintiff,  sustained 
these  propositions,  and  declared  the  same  to  be  the  law  as  ap- 
plicable to  the  above  facts,  and  thereupon  gave  a  verdict,  and 
ordered  judgment  to  be  entered  thereon  in  favor  of  the  defend- 
ant. To  which  judgment,  opinion,  and  proceeding  of  the 
court  the  plaintiff,  by  his  attorney,  excepted  at  the  time. 

To  try  the  validity  of  his  exception,  the  plaintiff  sued  out  a 
writ  of  error  to  the  circuit  court  of  Saline  county,  and  it  is  upon 
the  return  of  this  that  the  cause  is  now  in  this  court 

We  will  state  the  proposition  stated  l^  the  court  below» 
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1.  The  first  proposition  shonld  be  considered  bj  the  court 
under  two  inquiries,  that  is  to  say:  a.  Is  a  guardian  personallj 
liable  on  the  contracts  of  his  ward,  without  an  express  tinder- 
taking  in  writing  to  that  effect?  and,  &•  Is  a  guardian  person-> 
ally  liable  for  necessaries  f iimished  his  ward  without  an  express 
promise  in  writing  on  his  part  to  pay  for  the  same? 

a.  As  to  this  question,  we  see  no  good  reason  why  the  relation 
of  guardian  and  ward  should  operate  to  render  the  former  liable 
on  the  contracts  of  the  latter  more  readily  than  in  cases  where 
no  such  relation  existed.  The  only  effect  that  the  existence  of 
that  relation  could  haye  on  contracts  entered  into  on  the  part 
of  the  ward  might  be  to  raise  by  implication  a  consideration  to 
support  an  express  promise  by  the  guardian  for  his  ward,  where 
no  consideration  is  expressed  on  the  face  of  the  undertaking  of 
the  guardian.  A  guardian  would  be  no  more  liable  on  the  con* 
tracts  of  his  ward  than  he  would  be  on  those  of  an  entire 
stranger.  In  either  case,  to  be  rendered  liable  under  the  statute 
of  frauds,  I>ig.,  c.  78,  sec.  1,  it  would  be  necessary  that  the 
undertaking  should  be  in  writing:  See  1  Parsons  on  Cent.  116; 
2  Id.  800  et  seq. 

b.  A  guardian  is  not  responsible,  either  personally  or  in  his 
fiduciary  character,  for  necessaries  furnished  his  ward  without 
his  consent,  express  or  implied:  See  1  Parsons  on  Cont.  116; 
Forster  t.  FuUer,  6  Mass.  58;  Edmunds  r.  Davis,  1  Hill  (S.  0.), 
279;  Call  r.  Ward,  4  Watts  &  S.  US  [89  Am.  Dec.  64]. 

The  case  of  Edmunds  r.  Davis,  supra,  is  very  similar  in  its  facts 
to  the  one  we  are  considering.  In  that  the  court  say:  **  The  de- 
fendants ward  had  no  authority  to  bind  him  by  express  contract. 
The  board  and  tuition  were  furnished  the  word  at  his  request 
alone,  and  if  the  plaintiff  has  suffered  loss,  it  was  the  conse- 
quence of  a  confidence  reposed  in  the  ward,  which  he  cannot 
visit  upon  the  defendant/'  And  again,  the  court  in  the  same  case 
say:  ''  Is  the  guardian  liable  for  necessaries  furnished  the  ward 
in  respect  to  his  fortune  which  he  may  have  iu  his  possession? 
If  a  guardian  should  willfuUy  withhold  from  his  ward  neces- 
saries suited  to  his  fortune  and  condition  in  life,  equity  would 
compel  him  to  supply  them;  and  if  a  stranger  ad  interim  should 
furnish  them,  he  would  probably  be  reimbursed  by  the  court  of 
chancery,  out  of  the  infant's  fortune." 

In  Call  T.  Ward,  supra,  the  court,  by  Sogers,  J.,  said:  **  But 
it  may  be  asked,  what  is  to  be  done  when  the  guardian  refuses 
to  furnish  necessaries  to  his  ward  ?  Miserable  indeed  would  be 
his  condition  if  he  might  run  the  risk  of  starvation  with  a  plen* 
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tif til  estate.  The  remedy  ia  bj  application  to  the  court,  who 
will  diamin  the  guardian  for  neglect  of  dutjr,  or  the  infant  maj 
himself  pnrnhase  necessaries;  or  if  of  such  a  tender  age  that  he 
cannot  oontrsct  himself,  a  third  person  xnaj  supply  his  wants. 
But  then  the  guardian  is  not  liable,  but  the  infant.  In  that 
case  suit  must  be  brought  against  the  infant,  who  can  appear 
by  guardian,  and  not  against  the  guardian  himself;  and  the 
judgment,  when  rendered,  is  against  the  infant,  and  execution 
can  only  be  had  of  the  estate  of  the  infant:"  See  also  1  Persons 
on  Ck>nt.  244  et  seq. 

2.  It  is  true  that  the  general  liabilities  of  a  guardian,  as  such, 
only  continue  so  long  as  he  continues  to  be  guardian.  But 
there  are  many  liabilities  which  a  guardian  may  incur,  whilst 
acting  in  that  capacity,  which  subsist  after  he  ceases  to  be 
guardian.  A  guardian  may  make  his  infant  ward  his  agent  to 
contract  for  him,  and  thereby  incur  personal  responsibility 
respecting  his  guardianship  which  will  subsist  after  the  expira- 
tion of  his  term.  He  may  also  incur  responsibility  by  an  im- 
plied authority  to  his  ward  to  contract  debts  in  his  name;  in 
which  case  he  would  be  personally  responsible,  though  he  had 
ueyer  received  a  dollar  of  his  ward's  into  his  hands,  and  this 
liability  would  subsist  after  the  expiration  of  his  term  of  guar- 
dianship, and  this  on  the  principle  of  agency.  It  may  be  said, 
therefore,  that  the  announcement  of  the  second  proposition  by 
the  court,  though  warranted  by  the  facts  shown  by  the  record, 
could  not  be  sustained  as  a  general  principle  or  as  a  correct 
enunciation  of  the  law  applicable  in  all  cases. 

8.  We  presume  this  proposition  is  not  and  cannot  be  contro- 
Terted.  The  powers,  authority,  and  duties  of  a  guardian  cease 
when  his  ward  attains  the  age  of  majority.  The  consequences 
and  responsibilities  of  the  relation  may  continue,  as  we  have 
already  shown.  The  court  from  which  he  derived  his  appoint- 
ment may  retain  jurisdiction  over  him  to  compel  him  to  account, 
and  settle  his  administration  as  guardian  after  his  ward  has 
attained  his  majority.  But  this  is  a  matter  only  between  him 
and  the  court,  and  the  jurisdiction  only  subsists  for  a  special 
purpose.  So  far  as  third  persons  are  concerned,  the  guardian, 
as  guardian,  is  functus  officio  when  his  ward  attains  his  major- 
ity. If  he  has  incurred  any  liability,  or  entered  into  a  con- 
tract on  account  of  his  ward,  whilst  his  relation  as  guardian 
existed,  he  is,  notwithstanding  his  ward's  majority,  liable  on 
his  contract  personally,  and  this  though  he  may  not  have  ever 
had  a  dollar  in  his  hands  belonging  to  his  ward.     See  Simma  ▼. 
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Iforria,  5  Ala.  42;  Clark  r.  Coder,  1  Ind.  2i3;  Fonier  y.  IkOer, 
6  Mass.  58. 

4.  But  apart  from  the  foregoing  views  and  considerations,  we 
are  dearljof  opinion  that  though  the  court  may  have  erred  in  the 
enunciation  of  the  law  as  applicable  to  the  state  of  facts  shown 
hj  the  record  in  this  case  (which  we  do  not  concede),  yet  on 
the  whole  case  the  finding  of  the  court  was  right  on  the  law  and 
the  eyidenoe.  There  is  no  evidence  whatever  tending  to  prove 
that  the  defendant  put  the  ward,  Newbem,  with  the  plaintiff  to 
board.  There  is  no  evidence  tending  to  prove  that  the  defend- 
ant authorized  Newbem  to  contract  for  him  with  reference  to 
his  board,  either  with  the  plaintiff  or  any  one  else.  The  fact 
that  defendant  paid  for  the  board  and  tuition  of  Newbem  on  a 
former  occasion  does  not  by  implication  make  him  responsible 
for  his  board  in  the  instance  at  bar.  See  PrescoU  v.  Com,  9 
N.  H.  93. 

The  remarks  of  Johnson,  J.,  in  Edmunds  v.  Davis,  1  Hill  (S. 
C),  279,  are  so  apropos  to  this  point  that  we  feel  warranted  in 
transcribing  them  here  as  expressing  our  views  as  fully  as  they 
could  be  expressed  by  any  language  of  our  own.  The  judge 
said:  ''It  is  said  that  the  defendant  knew  that  his  ward  made 
this  engagement,  and  did  not  give  notice  of  his  dissent.  The 
plaintiff  ought  to  have  known  that  the  ward  had  no  authority  to 
bind  his  guardian  by  his  contract.  He  ought  not  to  have  con* 
tracted  with  him  without  his  assent;  without  it  he  could  not 
know  that  he  was  not  deranging  all  the  plans  which  the  guardian 
had  projected  for  the  advancement  of  his  ward,  or  that  he  was 
not  seducing  him,  by  the  facilities  which  he  afforded,  into  an 
expense  not  justified  by  his  fortune  and  rank  in  life;  and  on  the 
other  hand,  the  defendant  could  not  know  that  the  plaintiff  had 
not  contracted  with  the  ward,  trusting  to  his  own  responsibility; 
and  in  whatever  view  the  matter  is  put,  the  probable  inferences 
are  against  the  plaintiff.  On  principle,  the  case  is  clearly  against 
the  plaintiff;  a  guardian  is  not  personally  botind  by  the  contract 
of  his  ward  even  for  necessaries;  nor  have  I  been  able  to  find  a 
case  or  dictum  which  charges  him  on  a  promise  raised  by  impli- 
cation, from  the  circumstance  that  he  did  not  give  notice  of  his 
dissent." 

In  the  case  at  bar  the  proof  is  quite  potent  that  the  plaintiff 
had  agreed  with  the  ward,  Newbem,  that  he  would  not  charge 
for  his  board — that  it  was  the  i^eement  that  the  board  should 
be  gratuitously  bestowed  by  the  uncle  upon  his  nephew;  so  that 
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in  no  event  oonld  the  plaintiff  reoorer,  whether  against  the  de- 
fendant or  his  ward. 

We  therefore,  without  heBitation,  affirm  the  judgment  of  the 
ooort  below  in  this  behalf  rendered. 


GuAaDiAN  n  HOT  LiABLi  fOB  KiGBgABzm  FuMHSHKB  Wakd  wHboiit  hit 
ooDMDt:  CWt.  Foi^  89  Am.  Deo.  e4;  note  to  6Mbfi  ▼.  <Mofi'«  AcImV,  S7 
Id.  227. 

OaABBZAv  OAirvoT  DxBAnriHM  CoHTmAOT  Madi  bt  Intaht  Wabis  wfaiofa 
b  for  the  benefit  of  the  Utter:  OKoer  t.  JTbtKOef,  7  Am.  Dec  184. 

Ghakosbt  Guabbiak  Contuujm  uvtil  Majobitt  of  Invaht:  Note  to 
Tkompmm  t.  Boturdnum^  18  Am.  Deo.  600.  The  offioe  of  the  guardian  is  for 
the  whole  minority  of  the  ward,  nnleas  it  is  exproiily  for  a  ahorter  periodt 
or  nnleaa  rabaeqnentlj  ahortened  l^  an  order  of  removal:  Jomm  t.  H<^i,  44 
ld.7a 
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p  Galziobmu*  1.] 
fmtom  P088I88ION  n  Btidbnob  or  Titlb,  and  this  erldeiioe  umf  he  d*> 
itroywl  Dy  MMuidoDinoiita 

BmM   THAT  MbRB   TBB8PA88BB  CANNOT   ShOW  TiTLB  IN  THIBD  PaBTT  it 

generally  tniet  but  not  univanally  lo.    It  U  trae  when  plaintiff  rellee  on 

prior  poeeearion  for  hii  title. 
DireNDANT  IN  P068B88ION  MAT  Show  Titlb  IN  Thisd  Pabtt,  where  he  haa 

a  prima  /ade  title,  and  the  plaintiff  reUet  on  hia  strict  legal  title. 
Ddendant  mat  Show  Abandonment  bt  PiAiNTinr'8  Grantor  prior  to  his 

oonTeyance  to  plaintiff^  where  plaintiff  relies  solely  on  his  grantor's  pos- 

sessioi^  for  title. 
To  Maintain  Ejbotmbnt  undxr  Prior  Pobsbssion,  plaintiff  need  not  show 

snch  possession  in  himself. 

Ejiotmbnt.  Plaintiff  claimed  title  by  yirtae  of  prior  poBsee- 
■ion,  and  also  through  deeds  of  oonTeyance.  The  opinion 
states  the  facts  necessaiy  to  an  understanding  of  the  points  in- 
voWed. 

Bobinaon,  BeaJUy^  and  BoUs^  for  the  appellant. 

JoBcph  N.  Lewis^  for  the  respondent 

By  Court,  Bubnbtt,  J.  This  was  an  action  to  reoorer  the  pos- 
session of  premises  situated  upon  public  land.  On  the  trial  of 
the  cause  in  the  court  below,  the  counsel  of  defendant  asked  the 
witness,  Balph  Bird,  the  plaintiff's  grantor, '*' whether  he  had 
not  relinquished  and  abandoned  all  his  right  to  one  Bichardson 
in  July,  1866,  and  whether  Bichardson  had  not  taken  posses* 
iion  of  the  premises  by  virtue  of  that  relinquishment.'* 
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In  the  case  of  UoMinn  t.  Jfiiy68,4  CaL  209»  it  was  said:  ''The 
prior  possession  of  Williams,  the  plaintiff's  grantor,  was  suffi- 
oient  to  maintain  a  recoTery  in  ejectment."  And  in  the  opinion 
of  the  eonrt  in  the  same  case,  it  was  also  said:  "  The  fair  de- 
duction from  the  record  is,  that  at  that  period  the  tenancy  of 
Palmer  ceased,  and  consequently  Williams  was  entitled  to  pos- 
session, and  th^  acts  of  Shattuck  as  his  agent  removes  any 
idea  of  bis  abandonment  of  the  premises/'  And  in  the  case  of 
BequeUi  y.  VaiUfield,  4  Gal.  278  [60  Am.  Dec.  615],  tlie  learned 
judge  who  delivered  the  opinion  of  the  court  said:  **  We  have 
often  held  that  possession  is  evidence  of  title;  but  it  is  equally 
true  that  possession  gives  a  right  of  action  against  a  mere  tres- 
passer, even  when  title  may  be  shown  to  exist  in  another.  So 
where  a  party  can  show  nothing  but  a  prior  possession,  that  re- 
liance may  fail  if  it  be  shown  that  he  voluntarily  abandoned  hia 
possession  without  the  purpose  of  returning." 

In  these  cases  it  is  clearly  held  that  prior  possession  is  evi- 
dence of  title,  and  that  this  evidence  may  be  destroyed  by  aban- 
donment. And  it  would  seem  to  be  clear  that  if  a  party  can 
acquire  a  title  by  possession  he  may  destroy  it  by  abandonment. 
If,  however,  the  possession  were  continued  for  a  period  corre- 
sponding with  the  statute  of  limitations,  then  it  might  admit  of 
great  doubt  whether  the  pariy  could  destroy  the  evidence  of  his 
title  by  simple  abandonment. 

But  the  question  in  this  case  is,  whether  the  defendant,  not 
having  connected  himself  with  Richardson's  title,  and  not  hav- 
ing shown  that  the  plaintiff  was  aware  of  the  alleged  abandon- 
ment of  his  grantor,  can  be  allowed  to  show  his  abandonment. 

It  was  held  in  one  of  the  cases  cited  that  a  mere  trespasser 
cannot  show  title  in  a  third  party.  This  is  no  doubt  true  as  a 
general  proposition.  But  it  is  not  of  universal  application. 
For  example,  we  will  suppose  A  has  the  true  title,  but  not  the 
actual  possession  of  real  estate,  and  B  takes  possession,  and  0 
then  ousts  B  of  his  possession.  In  a  suit  by  B  to  recover  pos- 
session from  C,  the  latter  cannot  set  up  in  bar  the  outstanding 
title  of  A.  The  possession  of  0  gives  him  a  prima  facie  title; 
but  the  prior  possession  of  B  proves  superior  to  this  prima 
facie  title  of  0.  If  it  were  otherwise,  and  a  mere  trespasser 
upon  the  prior  actual  possession  of  a  party  could  justify  his 
act  by  showing  the  true  title  outstanding  in  a  third  person,  no 
party  to  the  suit,  then  a  prior  x>ossessor  might  never  gain  any 
repose  by  virtue  of  his  adverse  possession,  and  could  never  gain 
a  title  under  the  statute  of  limitations.     In  the  case  supposed. 
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were  this  the  role,  O  ootild  turn  out  B  and  justify;  and  D  for 
the  same  reason  conld  in  torn  oust  0.  The  true  owner  not 
being  disposed  to  assert  his  superior  title,  there  could  be  no  re- 
pose obtained  by  the  seyeral  trespassers  as  between  themselves. 

But  when  the  plaintiff  in  ejectment  does  not  rely  on  prior 
possession,  but  on  his  strict  iitle,  the  defendant  in  possession, 
having  a  good  prima  facie  right,  may  set  up  and  show  the  true 
title  to  be  in  another  party.  By  showing  this  fact,  he  proves 
that  the  plaintiff  had  no  title  with  which  to  overcome  that 
which  the  law  presumes  to  exist  in  the  defendant  by  virtue  of 
his  actual  possession. 

But  this  case  presents  a  different  question.  The  defendant 
did  not  simply  offer  to  show  that  there  was  a  superior  outstand- 
ing title  in  a  third  party,  but  that  the  grantor  of  plaintiff,  by 
his  own  act,  bad  abandoned  the  premises,  and  thus  destroyed 
the  only  evidence  of  his  title.  In  ejectment  the  plaintiff  must 
show  title  in  himself  as  against  the  defendant.  But  when  he 
fails  to  show  any  title  in  himself,  he  must  fail.  Suppose  that 
the  defendant  had  proved  that  Balph  Bird  had  previously  con- 
veyed the  property  in  controversy  to  another  party.  He  cer- 
tainly could  have  done  so,  and  this  would  have  defeated  the 
plaintiff's  action.  And  if  he  could  have  shown  that  no  title 
was  in  plaintiff  because  of  this  act  of  his  grantor,  he  must  be 
allowed  to  show  that  by  the  act  of  Balph  Bird  in  abandoning 
the  premises  there  was  no  title  in  the  plaintiff.  In  the  case  of 
Bird  V.  Denniaan,  7  Oal.  267,  it  was  substantially  held  that 
when  a  party  relied  upon  possession,  whether  of  himself  or  his 
grantors,  as  his  sole  evidence  of  title,  he  must  be  held  to  know 
the  acts  of  those  through  whom  he  claims;  and  that  the  actual 
adverse  possession  of  a  party  at  the  time  the  deed  was  made 
was  notice  to  the  purchaser.  The  purchaser  is  bound  to  know 
the  chain  of  title  through  which  he  claims;  and  if  that  chain 
only  leads  him  back  to  the  possession  of  his  grantors,  and  the 
period  of  that  possession  is  short  of  the  time  fixed  by  the  statute 
of  limitations,  he  must  be  held  responsible  for  all  the  acts  of  those 
through  whom  he  claims.  All  his  evidence  of  title  rests  upon 
the  acts  of  his  grantors;  and  if  he  claims  the  benefit  of  some  of 
their  acts,  he  must  share  the  responsibility  of  those  that  may 
be  against  him,  when  another  party  is,  at  the  time  of  his  pur- 
ehase,  in  the  actual  adverse  possession  of  the  premises. 

If  these  views  be  correct,  the  question  was  proper,  and  should 
have  been  allowed.  It  did  not  matter  whether  the  defendant 
claimed  under  Richardson  or  not;  Ralpa  Bird,  as  alleged,  hav- 
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ing  by  his  own  act  deetroyed  all  evidence  of  tiile,  had  no  title 
to  convey  to  the  plaintiff;  and  as  the  premises  were,  at  the  date 
of  the  deed,  in  the  adverse  actual  possession  of  others,  the  plain- 
tiff  had  notice  and  purchased  at  his  peril. 

It  is  insisted  by  the  defendant  that  to  maintain  ejectment 
under  prior  possession  the  plaintiff  must  show  such  possession 
in  himself;  that  possession  is  mere  evidence  of  title;  but  is  not 
title  itself,  and  therefore  cannot  be  conveyed  to  another. 

But  the  answer  to  this  objection  is  very  simple.  Possession  ia 
evidence  of  title;  and  the  party  in  possession  is  therefore  deemed, 
in  law,  to  be  the  owner;  and  when  he  conveys  the  land  to  an* 
other,  he  is  deemed,  in  law,  not  to  convey  his  evidence  of  title, 
but  the  title  itself,  of  which  the  law,  by  reason  of  such  evi- 
dence, adjudges  him  the  owner,  as  against  all  others  not  having 
a  superior  title.  This  point  was  decided  by  this  court  in  the 
case  of  McMinn  v.  Mayes^  already  cited. 

The  judgment  of  the  court  below  should  be  reversed,  and  the* 
cause  remanded  for  further  proceedings. 

Tebbt,  0.  J.,  concurred. 

Prior  Possession  as  Bvidbnob  or  Titls,  whether  lor  ststutory  period  or 
for  Icm:  See  note  to  Plume  v.  Seward^  60  Am.  Dec.  601,  where  the  iiihject  U* 
diacoMed  at  length;  PraU  v.  PhUUps,  Id.  162;  HuUkimmm  t.  PtrUy^  Id. 
678;  BequeUt t.  Cauifidd^ld,  615;  ITifiafw  v.  CArw^.Id.  587. 

PLAiNTinr  MUST  Rboovkb  on  the  Strbnoth  or  ms  Own  Titlx,  either  m- 
being  good  against  the  world,  or  good  against  the  defendant:  Clark  ▼.  Diggs, 
44  Am.  Dec  78;  Wo{fe  v.  Dawell,  51  Id.  147;  and  if  he  is  out  of  possession, 
he  cannot  recover  on  the  groond  that  the  tenant  in  possession  holds  by  a  void 
title:  Re^ndda  v.  IngenoU,  49  Id.  57. 

Whxbs  a  Pastt  Relies  Solely  ok  Prior  Possession  for  title  in  eject- 
ment soit,  that  reliance  may  fail,  if  it  be  shown  that  he  Tolontarily  aban- 
doned Ids  possession  without  the  purpose  of  returning:  BequtUe  t.  Caul/Uld, 
60  Am.  Dec  615,  and  note 

The  principal  case  is  cttbd  in  Pierqf  v,  8al^  10  Oal.  80;  Hvbbard  r. 
Bomy,  21  Id.  825;  Dyson  v.  Bradthaw^  23  Id.  586;  Bichardmm  v.  McNnlty^ 
24  Id.  848;  Hatrria  v.  MeGhregor,  29  Id.  129;  and  Bradley  y.  Lee,  38  Id.  370. 
to  the  point  that  in  an  action  to  recover  real  estate,  brought  solely  on  the 
prior  possession  of  the  plaintiff,  a  defendant  who  is  a  mere  trespasser  cannot 
Justify  his  act  by  showing  the  true  title  to  be  in  a  third  person;  in  Partridge 
y.  MeKumey,  10  Id.  183,  to  the  point  that  possession  is  eyidence  of  title;  and 
in  Malkt  y.  Uncle  Sam  Oold  and  Silver  Mining  Company,  1  Key.  202,  and 
Partridge  v.  MeKinney,  10  CaL  188,  to  the  point  that  defendant  may  show 
ftbaadoDmsnt  by  the  plaintiff  or  his  grantors  in  an  action  of  ejeotmeat. 
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HUMFHBEYB  V.  MoGaLL. 

[9  Oalofobmu,  W.] 

DmAii  *'fOB  WiLMT  OF  iNFOBMATioir  TO  Enablx  Thkm  fo  ADHiSy*  eto., 
is  not  Miffiolent  where  both  oompUunt  and  answer  are  Tsrified. 

Dbnial  of  Facts  PRKfUMprnrBLT  within  Dbfendaht's  Ejiowibdoi  mnsl 
be  in  the  positive  form,  and  not  on  infomiation  and  belief. 

Denial  of  Facts  Pbssumftivilt  Based  on  Information  need  be  only 
according  to  defendant's  information  and  belief,  bat  it  must  be  according 
to  both  information  and  belief. 

Defendant  must  Answxe  Aooordino  to  his  Bbuxf,  and  is  precluded 
from  controverting  the  alleged  fact  which  he  believes,  though  his  belief 
may  be  founded  upon  mere  hearsay,  general  report,  or  other  information. 

Iv  AcnoN  FOB  Damages  fob  Divebsion  of  Wateb  defendants  in  posses- 
sion cannot  prove  an  older  and  better  title  in  third  persons,  unless  such 
perMms  are  made  parties,  and  the  fiusts  specially  set  up. 

Failubb  to  Assert  Pabamount  Title  Inubes  to  Benefit  of  him  who 
holds  the  oldest  prima  /ode  title. 

Pabtt  hayino  Actual  Pbiob  Possession  mat  Bbooveb  Possession  from 
second  possessor  when  both  claim  only  by  possession,  and  the  suit  ii 
between  the  two  parties  only. 

AoixoN  to  reooTer  damages  for  diTendon  of  water.  The  opin* 
ion  BtdBoiently  states  the  facts. 

Bobinson  and  BeaUy,  for  the  appellants. 

Eeyden/eldi,  for  the  respondents. 

By  Court,  Bubhbtt,  J.  This  was  an  action  to  reoorer  dam* 
ages  for  the  diyersion  of  water  from  the  ditoh  of  plaintiib,  and 
to  enjoin  defendants  from  oontinmng  the  nuisance.  The  plain- 
tilEs  had  judgment  in  the  court  below,  and  the  defendants  ap- 
pealed. 

1.  The  first  error  assigned  by  defendants  is,  that  the  court  be- 
low erred  in  orerruling  defendants'  motion  for  a  nonsuit.  This 
objection  we  think  not  well  taken.  The  evidence  was  sufficient 
to  go  to  a  jury. 

2.  The  second  error  assigned  is,  that  the  court  erred  in  permit- 
ting parol  cTidence  of  the  contents  of  the  deed  from  Oooper 
to  plaintifEs'  immediate  grantors  without  accounting  for  the 
non-production  of  the  instrument.  In  answer  to  this  objection, 
the  counsel  of  plaintifEs  insist  that  the  fact  was  not  denied  in 
the  answer.  The  complaint  and  answer  were  both  Terified.  In 
the  complaint  it  was  fdleged  that  Thomas  Cooper  and  others 
constructed  the  ditch,  and  that  **  on  the  tenth  day  of  October, 
1865,  and  for  a  long  time  previous  thereto,  Charles  H.  Everett, 
John  A.  Head,  and  James  M.  Dean  were  the  owners  and  snc^ 
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cesBors  in  inteiest  of  the  said  Thomas  Oooper  and  others  of » in, 
and  to  the  said  O^orgia  Ditch/'  This  allegation  of  the  com- 
plaint is  met  by  the  defendants  in  their  answer  by  this  denial: 
^'And  the  said  defendants  deny,  for  want  of  information  to 
enable  them  to  admit,  the  sale  and  transfer  of  said  (Georgia 
Ditch  to  them,  the  said  plaintifiTs,  as  alleged  in  their  said  com- 
plaint." 

In  case  the  complaint  be  yerified,  the  answer  must  contain  a 
specific  denial  to  each  allegation  of  the  complaint,  controverted 
l^  the  defendant,  or  a  denial  thereof  according  to  his  informa- 
tion and  belief;  and  every  allegation  not  so  denied  shall,  for  the 
purpose  of  the  action,  be  taken  as  true:  Sees.  46,  65. 

The  only  consequence  resulting  from  the  failure  of  defend- 
ants to  properly  deny  a  particular  allegation  of  the  complaint 
is  that  the  allegation  shall  be  taken  as  true.  No  motion  to  set 
aside  the  answer  is  required,  but  it  is  held  simply  void,  and 
raises  no  issue. 

When  the  alleged  fact  is,  from  its  nature,  presumptiyely  within 
the  personal  knowledge  of  the  defendant,  he  cannot  be  permitted 
to  answer  upon  information  and  belief,  but  must  answer  in  the 
form  positive.  And  where,  from  the  nature  of  the  fact  alleged, 
the  knowledge,  if  any,  of  the  defendant  is  presumptively  based 
upon  information,  he  is  not  bound  to  deny  positively,  but  only 
**  according  to  his  information  and  belief."  In  this  case,  the 
transfer  from  Cooper  was  the  act  of  a  third  party;  and  unless  it 
had  been  expressly  allegad  in  the  complaint  that  d^endants  knew 
that  fact  of  their  own  knowledge,  they  could  only  be  required 
to  answer  according  to  information  and  belief.  But  the  defend- 
ant in  such  case  must  answer  according  to  both  his  information 
and  belief.  The  answer  in  this  case  says  nothing  about  the 
belief  of  the  defendants.  It  does  not  deny  that  defendants 
had  any  information,  but  simply  avers  a  want  of  information  to 
enable  them  to  admit,  not  believe,  the  alleged  fact.  The  object 
of  the  statute  is  to  sift  the  conscience  of  the  defendant  and  ob- 
tain from  him  bis  belief.  He  must  answer  according  to  his  be- 
lief, whether  that  belief  be  fotinded  upon  sufficient  or  insufficient 
information.  The  word  **  belief,"  as  used  in  the  statute,  is  to 
be  taken  in  its  ordinary  sense,  and  means  the  actual  conclusion 
of  the  defendant  drawn  from  information.  There  is  a  clear  dis- 
tinction between  positive  knowledge  and  mere  belief,  and  they 
eannot  both  exist  together. 

The  defendant  can  know  what  is  his  belief,  and  can,  therefors, 
■tate  it    This  belief  may  be  founded  upon  the  statements  ol 
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others,  not  competent  witnesses,  and  not  under  oath,  and  not, 
therefore,  legal  testimony  to  prove  the  fact  in  court  if  denied. 
Yet  if  the  defendant  has  formed  a  belief  of  the  fact  from  this 
incompetent  testimony,  he  must  state  it.  In  making  out  his 
answer,  he  cannot  undertake  to  decide  whether  the  information 
upon  which  his  belief  is  founded  was  legal  testimony  or  oilier- 
wise.  He  must  state  facts  only,  and  the  fact  of  his  belief  is  the 
only  matter  known  to  him.  If  permitted  to  judge  as  to  the 
legal  competency  of  the  information  upon  which  his  actual  be- 
lief IB  founded,  then  the  object  of  the  statute  in  requiring  him 
to  answer  according  to  his  belief  would  be  defeated. 

The  only  object  in  requiring  the  defendant  to  state  his  belief 
is  to  dispense  with  the  necessity  of  proof  on  the  part  of  the 
plaintiff.  If,  then,  he  admits  that  he  beUeyes  the  fact  to  be 
true,  the  fact  stands  as  confessed.  The  clear  result  of  this  pro- 
Tision  of  our  statute  is  conceiyed  to  be  this,  that  the  defendant 
must  state  his  actual  belief,  whether  founded  upon  mere  hear- 
say evidence,  general  report,  or  other  information;  and  when  he 
does  so  state  it,  he  Ib  precluded  from  controverting  the  alleged 
tact  which  he  believes  but  does  not  know  to  exist.  The  piao- 
tical  result  is,  that  the  plaintiff  may  establish  the  existence  of 
a  &ct,  not  known  to  the  defendant,  by  the  defendant's  mere 
belief  based  upon  incompetent  evidence.  The  statute  changes 
the  law  of  evidence  in  favor  of  the  plaintiff  and  against  the  de- 
fendant. It  permits  the  plaintiff  to  verify  his  complaint;  and 
then  the  defendant  is  compelled  to  state  his  belief  as  to  facts 
he  does  not  know  to  exist.  And  when  those  facts  (unknown  to 
the  defendant)  are  alleged  and  sworn  to  by  the  plaintiff,  upon 
his  own  knowledge,  the  defendant  is  compelled  either  to  be- 
lieve them  to  be  true  or  to  believe  the  plaintiff  guilty  of  per- 
jury. 

Under  the  construction  we  are  compelled  to  give  the  statute 
to  make  it  practically  operative,  the  answer  contained  no  proper 
denial  of  the  alleged  fact.  The  rule  is  a  hard  one,  but  the  rem- 
edy must  be  sought  elsewhere.  While  the  defendant  is  com- 
p^ed  to  answer  eveiy  material  allegation  in  the  complaint,  the 
plaintiff  is  not  required  to  answer  new  matter  set  up  by  the 
defendant,  but  the  same  is  deemed  controverted  without  any 
denial.  But  we  must  administer  the  law  as  we  find  it.  This 
provision  of  our  practice  act  would  seem  to  be  a  fruitful  source 
of  moral  if  not  of  legal  perjury. 

8.  The  third  assignment  of  error  depended  upon  the  second, 
and  is  already  disposed  of. 
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4.  The  foorfhy  fifth,  and  sixth  assignmentB  of  error  are  sub- 
stantiaUy  the  same,  and  may  be  all  considered  together.  The 
de/endants  o£feied  to  prove  that  there  was  an  older  and  better 
right  to  the  water  in  Spencer  and  Benson,  and  that  they  had 
brought  a  suit  against  defendants  for  the  diversion  of  the  same 
water.  This  proof  was  refused  by  the  court,  and  the  defendants 
excepted. 

This  defense  was  not  affirmatiyely  set  up  in  the  answer.  The 
plaintifb,  under  the  issues  made  by  the  pleadings,  were  only 
bound  to  establish  a  better  right  than  the  defendants.  This 
they  did,  by  proving  a  prior  appropriation  of  the  water  by 
them.  The  simple  denial  by  the  defendants  of  all  right  in  the 
plaintifib  only  put  in  issue  the  right  of  the  plaintifib  to  re- 
cover as  against  the  defendants.  The  defendants,  being  in  the 
actual  possession  and  use  of  the  water,  had  a  good  prima/acie 
right  to  it;  but  when  the  plaintiff  proved  a  prior  possession 
and  use,  they  overcame  this  prima/acie  case  of  defendants.  The 
prima  fade  case  made  out  by  the  plaintiffs  was  of  exactly  the 
same  character  as  that  of  the  defendants,  but  it  was  prior,  in 
point  of  time,  and  therefore  as  to  it  superior.  If,  then,  the  de- 
fendants wished  to  overcome  the  prima/acie  case  of  plaintiffs, 
by  showing  that  they  were  not  trespassers  upon  them,  but  upon 
an  older  and  better  right,  if  trespassers  at  all,  they  should 
have  specially  set  up  such  matter,  and  made  Spencer  and  Ben- 
son parties  to  the  suit,  by  filing  an  answer  in  the  nature  of  a 
cross-bill.  A  trespasser  E^ould  not  be  held  liable  to  pay  the 
damages  he  has  occasioned,  except  to  the  pariy  rightfully  en- 
titled to  them.  But  if  he  wishes  to  avoid  a  double  responsibil- 
ity as  to  the  damages,  he  must  bring  the  proper  parties  before 
the  court.  It  may  be  that  the  holder  of  the  true  title  may  not 
wish  to  assert  his  right;  and  if  he  should  not  wish  to  assert  his 
title,  the  defendant  has  no  right  to  assert  it  for  him.  The 
failure  to  assert  the  paramount  title  must  inure  to  the  benefit  of 
him  who  holds  the  oldest  prima/acie  title.  If  any  one  acquires 
a  title  by  adverse  possession,  it  must  be  the  parly  having  the 
prior  actual  possession.  The  party  having  the  prior  actual  pos- 
session is  always  entitled  to  recover  the  possession  of  the  prem- 
ises from  the  second  possessor,  when  both  claim  only  by  posses- 
sion, and  the  suit  is  only  between  the  two  parties. 

Other  points  were  alluded  to  in  the  oral  argument  before  the 
court,  but  cannot  be  noticed,  because  not  stated  among  the 
points  on  file. 

Jud$ifment  afiirmed. 
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Thk  pstncipal  cask  u  gitid  in  San,  Franeiaeo  Oob  Co,  t.  San  I^raneiteo, 
9  Cal.  473;  AfcC&ntUck  v.  Bailey,  10  Id.  232;  Ord  v.  Steamer  UneU  Sam,  IS 
Id.  371;  Vas$auU  v.  Austin^  32  Id.  607;  and  Davanay  v.  Eggenhcff,  43  Id. 
897,  to  the  point  that  deniaUi  to  verified  complaint  most  be  speoifio,  and 
that  denials  merely  on  knowledge  and  information  are  insntficient. 

Eights  of  Dbf£ndant  vs  Possession  against  Onb  Claimino  bt  Pbiob 
Possession:  See  Bird  v.  Lisbroa,  ante  p.  617,  and  note. 

Whbn  Dbiendant  mat  Djent  on  Intobmation  and  Belibf.— 1.  StahUory 
SegtdatUms, — At  common  law,  it  was  never  allowable  to  set  forth  in  the  plead- 
ing that  any  facts  were  stated  npon  information  and  belief:  TruMcott  v.  Dole, 
7  How.  Pr.  222;  but  under  the  reformed  prooednre,  the  defendant,  in  some  of 
the  states,  is  allowed  the  privilege  of  making  a  denial  ''according  to  his  in- . 
formation  and  belief,"  or  of  denying  *'  knowledge  or  information  sufficient  to 
form  a  belief."  Thus  in  North  Carolina  and  Wisconsin  the  answer  of  the  de- 
fendant mnSt  contain  **  a  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief: "  Code  of  North  Corolina,  sec 
243  (C.  C.  P.,  sec.  100);  Overton's  Code  of  Practice,  Wisconsin,  p.  117,  a  125, 
sec.  10.  In  Minnesota  and  Indiana  it  is  provided  that  the  answer  of  the 
defendant  shall  contain  simply  "a  denial  bf  each  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief: "  Stats,  of  Minnesota,  1878,  p.  720;  Stats,  of  Indi- 
ana, Rev.  of  1876,  voL  2,  p.  60.  In  Oregon  it  is  the  same,  except  that  the 
denial  must  be  specific:  Gen.  Laws  of  Oregon,  1845-64, 156.  In  Califomia, 
*'  if  the  complaint  be  verified,  the  denial  of  each  allegation  controverted  must 
be  specific,  and  be  made  positively,  or  according  to  the  informi^tion  and  belief 
of  the  defendant.  If  the  defendant  has  no  information  or  belief  upon  the 
subject  sufficient  to  enable  him  to  answer  an  allegation  of  the  complaint,  he 
may  so  state  in  his  answer,  and  place  his  denial  on  that  ground:"  Code 
Civ.  Proc,  sec.  437.  Under  section  128  of  the  New  York  code  of  civil  pro- 
cedure of  1848,  it  was  provided  that  the  answer  of  the  defendant  should  con- 
tain, in  respect  to  each  allegation  of  the  complaint  controverted  by  the  de- 
fendant, "  a  specific  denial  thereof,  or  of  any  knowledge  thereof  sufficient  to 
form  a  belief."  This  was  so  amended  in  1849  that  the  denial  might  be  either 
'*  general  or  specific,"  or  defendant  might  make  '*  a  denial  thereof  according 
to  his  information  and  belief,  or  of  any  knowledge  thereof  sufficient  to  form  a 
belief."  This  section  in  the  code  of  1851  was  as  follows:  "  The  answer  of  the 
defendant  must  contain  a  specific  denial  of  each  material  allegation  of  the 
complaint,  controverted  by  the  defendant  according  to  his  knowledge,  in- 
formation, or  belief,  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief."  It  was  again  amended  in  1852,  providing  that  "  the  answer  oi 
the  defendant  must  contain  a  general  or  specific  denial  of  each  material  alle* 
gation  of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledgf 
or  information  thereof  sufficient  to  form  a  belief: "  See  Voorhies's  N.  Y. 
Code  of  1852,  p.  159,  note.  And  this  is  the  form  in  which  that  section 
now  stands  in  that  state:  N.  Y.  Code  Civ.  Proa,  1877,  sec.  500.  This 
form  of  denial  seems  to  be  a  creature  of  the  statute,  and  subject  to  fre- 
quent statutory  changes.  This  is  notably'  the  case  in  New  York,  as  shown 
above.  This  form  of  denial  also  appears  to  be  a  necessity  under  a  statute  re- 
quiring the  defendant  to  answer,  under  oath,  the  allegations  contained  in  a 
▼erified  complaint;  aud  in  numy  cases  it  is  the  only  one  which  a  defendant 
oan  conscientiously  interpose  to  any  or  all  of  the  allegations  of  the  complaint. 
fw  example,  when  an  action  is  brought  upon  an  assigned  demand,  the  d^ 
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fendant  may  be  wholly  Ignorant  of  every  proceeding  relating  to  the  transfer, 
and  tbtis  be  unable  to  nnqoalifiedly  deny  the  fact  of  the  assignment,  and  al 
the  same  time  may  be  unwilling  to  admit  it.  So  where  an  action  la  brought 
against  a  principal  upon  a  contract  alleged  to  have  been  entered  into  in  hii 
behalf  by  a  general  agent,  the  defendant  may  be  in  a  position  in  which  hs 
cannot  truthfally  deny  all  or  any  of  the  allegations  of  the  complaint,  for 
want  of  personal  knowledge  of  the  facts  alleged,  and  yet  may  not  be  willing 
to  admit  the  truth  of  facts  sworn  to  by  a  person  of  whose  very  existence  he 
was  ignorant.  In  these,  and  in  all  other  cases  in  which  the  defendant  has  no 
personal  knowledge,  or  means  of  personal  knowledge,  of  the  truth  of  the 
matters  alleged  against  him,  a  denial  of  all  knowledge  or  information  of  such 
facts  sufficient  to  form  a  belief  Is  allowable  and  proper.  But  while  the  pro- 
priety of  this  form  of  denial  is  equally  apparent  whether  the  answer  is  veri- 
fied or  unverified,  the  necessity  of  its  adoption  is  not  so  apparent  in  ease  of 
an  unverified  answer.  Thus,  in  the  state  of  Missouri  and  other-  oodo  states, 
where  pleadings  do  not  have  to  be  verified  under  oath,  the  defendant  may 
specifically  deny  all  the  truthful  allegations  of  the  petition  or  complaint,  "  if 
he  wants  to  plead  a  lie,"  and  put  the  plaintiff  to  the  proof  of  his  whole  case. 
Or  he  may  state  *'  that  he  has  not  knowledge  or  infoiination  thereof  sufficient 
to  form  a  belief,'*  and  thereby  put  the  plaintiff  to  the  proof,  the  same  as  if  he 
had  specifically  denied  such  allegations:  Green's  PI.  &  Pr.,  sec.  128;  Mo. 
Code  Civ.  Proc,  sec.  3521.  In  New  York  the  provision  allowing  a  denial 
of  knowledge  or  information  sufficient  to  form  a  belief  formerly  related  ex- 
clusively to  pleadings  in  courts  of  record,  but  this  form  of  denial  is  now 
authorized  in  justices*  courts  by  an  act  permitting  the  verification  of  plead- 
ings in  those  courts:  See  1  Iawb  of  1881,  c.  414,  sec.  2,  p.  562;  1  Wait's  Law 
and  Practice,  178;  2  Id.  768;  3  Id.  328;  Demiistm  v.  Camahant  I  £•  !>• 
Smith,  144. 

2.  WhmDenkdi^AnyKwmlladgtorlftfimpn^^ 
may  Properly  he  Uted, — ^This  form  of  answer  is  a  mode  of  denial,  where  the 
party  is  ignorsnt  of  the  fact  alleged  and  cannot  safely  deny  the  allegation  of 
the  complaint,  and  is  not  bound  to  admit  it,  either  in  terms  or  by  omitting  to 
answer.  And  it  is  peculiarly  proper  under  such  circnmstanoes,  where  the 
pleading  is  required  to  be  verified,  although  the  code  in  some  states  makes  no 
distinction  in  this  respect,  whether  it  is  or  is  not  Terified:  Snyder  v.  WhUe,  6 
How.  Pr.  324.  The  opinion  of  Harris,  J.,  in  Edward$  v.  ZeiU,  8  Id.  28, 
seems,  on  the  whole,  to  give  a  dear  and  intelligible  analysis  of  this  whole 
subject.  He  sajrs:  *'There  are  three  forms  in  which  a  defendant  may  put  in 
issue  the  allegations  of  the  complaint.  The  first  Is,  when  the  fact  alleged  is 
a  matter  within  the  personal  knowledge  of  the  defendant.  The  seoond  is, 
when  the  matter  alleged  Is  not  within  the  personal  knowledge  of  the  defend- 
ant, but  relying  upon  his  information,  he  either  believes  or  does  not  believe 
the  allegation  to  be  true.  The  third  is,  when  he  has  no  such  knowledge  or 
information  as  will  enable  him  to  form  a  belief  whether  the  allegation  is  true 
or  not.  These  forms  of  pleading  may  not  be  indiscriminately  adopted.  If 
the  matter  alleged  is  such  as  must  from  its  very  nature  be  within  the  defend- 
ant's own  personal  knowledge,  he  cannot  deny  it  upon  information  merely. 
If  it  be  a  matter  in  respect  to  which  he  has  no  personal  knowledge,  he  must 
deny  it  upon  his  information,  if  he  have  such  information  as  enables  him  to 
say  he  bcdieves  it  to  be  untrue.  When  he  is  unable,  either  from  his  own 
knowledge  or  upon  any  information  he  has  received,  to  say  whether  the  alle- 
gation is  true  or  not,  he  may  say  so,  and  this  will  be  sufficient  to  put  the  alle- 
gation in  issue.    The  answer  will  be  insufficient  if  it  denies  merely  upon 
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infonnatdon  an  allegation  the  truth  or  falsity  of  which  ia  within  the  defend- 
ant's own  knowledge.  So,  also,  it  will  be  insufficient  if  it  allege  merely  that 
the  defendant  has  not  sufficient  knowledge  on  the  subject  to  form  a  belief 
without  referring  to  his  information.  It  is  only  wheb  he  has  neither  knowl- 
edge nor  information  to  enable  him  to  form  a  belief  on  the  subject  that  he  can 
controvert  an  allegation  under  this  provision  of  the  code. 

"Tested  by  these  rules,  those  portions  of  the  answer  which  the  plaintiff 
moves  to  strike  out  are  obviously  defective.  Whether  the  plaintiff  gave  the 
defendants  notice  that  the  rate  of  insurance  would  be  increased,  and  whether, 
upon  receiving  such  notice,  they  gave  the  plaintiff  the  authority  stated  in  the 
complaint,  are  matters  which  must  be  withiu  the  personal  knowledge  of  the 
defendants.  They  were  bound,  therefore,  unless  they  would  admit  the  alle- 
gations, to  deny  them  positively.  It  was,  to  say  the  least,  an  evasion  for  the 
defendants  to  controvert  these  allegations  by  saying  they  had  not  sufficient 
knowledge  to  form  a  belief  in  respect  to  them.  But  all  thi-ee  of  the  para- 
graphs to  which  the  motion  applies  are  defective  for  another  reason.  In  each 
instance  the  defendants  state  that  they  have  not  sufficient  knowledge  to 
form  a  belief,  and  therefore  they  controvert  the  allegation.  The  defendants 
only  speak  of  their  want  of  knowledge.  Before  they  can  be  allowed  thus  to 
controvert  an  allegation,  they  must  declare  not  only  their  want  of  knowledge* 
but  their  want  of  information  also.  It  may  well  be  that  the  defendants 
could  not  say  they  had  no  sufficient  knowledge  or  information  to  enable  them 
to  form  a  belief  whether  the  allegations  they  were  answering  were  true  or 
not.  We  have  seen  that  it  is  only  when  there  is  an  absence  of  such  knowl- 
edge or  information  that  this  mode  of  answering  is  allowable."  The  defend- 
ant then  may,  either  as  to  each  of  the  allegations,  or  as  to  any  particular 
allegation  in  the  complaint,  deny  "any  knowledge  or  information  thereof 
sufficient  to  form  a  belief."  Such  a  denial  is  sufficient  to  put  the  allegation 
at  issue,  and  oblige  the  plaintiff  to  sustain  it  by  proof  as  efftsotually  as  a  posi* 
tive  denial;  and  it  is  unnecessary  to  go  further  and  state,  *'  and  therefore  he 
denies  the  same:"  Flood  t.  JRe^Twlda,  13  How.  Pr.  112;  Leach  v.  BoynUm^  3 
Abb.  Pr.  1;  Dunam  v.  Lawrence^  6  Id.  304;  S.  C,  3  Bosw.  103;  Sherman  v. 
Bushneil,  7  How.  Pr.  171;  Morrow  v.  Cougan,  3  Abb.  Pr.  328;  Hiehter  v. 
McMurray,  15  Id.  346;  TempUV.  Murray^  6  How.  Pr.  329;  Snfder  v.  WhiU, 
Id.  321;  Oenesee  Muimal  In$.  Co.  v.  ifoyittAen,  6  Id.  321;  Edwards  v.  Lent^ 
8Id.  28;  MeFBuriand  t.  Letter,  23  Iowa,  260;  MePhaU  v.  IlyaU,  29  Id.  137. 
An  answer  to  a  material  fact  stated  in  the  complaint,  denying  in  the  form 
prescribed  by  the  oode,  that  is,  of  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief,  makes  a  good  issue,  upon  which  the  plaintiff  holds  the 
affirmative,  and  which  it  is  incumbent  upon  him  to  prove:  Roby  v.  Baliock, 
66  How.  Pr.  412;  Jackeon  Sharp  Co.  v.  HoOand,  14  Fla.  384;  Fourmefs*  S 
Merchant^  Bank  qf  Baltimore  v.  0«(y  qf  Charlotte,  75  K.  C  45;  WOaon  v. 
AUen,  1  West  Coast  Rep.  687;  Livrngeton  v.  Hammer,  7  Bocw.  670;  Orego- 
mianKyCo.  v.  Oregon  B*y  ^  Natf.  Co.,  4  West  Coast  Rep.  548. 

When  the  requirements  of  the  oode  havb  been  complied  with,  a  preceding 
additional  statement  that  defendants  "are  entirely  ignorant  and  uninformed  ** 
dota  not  render  the  denial  afterwards  made  any  less  effectuaL  The  fact  that 
the  denial  may  be  coupled  with  a  further  statement  of  the  state  of  the  defend- 
ants cannot  be  important,  as  long  as  the  form  prescribed  by  the  oode  may  also 
be  directly  complied  with.  And  there  can  be  no  essential  difference  between 
the  statement  that  the  defendant  has  not  any  knowledge,  etc.,  and  one  made 
that  it  had  no  knowledge,  etc;  for  the  latter  equally  with  the  former  is  a 
denial  of  the  existence,  on  the  part  of  the  defendant,  of  any  knowledge  or 
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lofOTmation  •offiolent  to  form  a  belief:  Meehan  ▼.  ffariem  Sa9ing§  Bank^  fi 
Hon,  439;  ITtekoU  t.  Jon4s,  6  How.  Pr.  355.  So  where  defendante.  in  their 
answer,  alleged  want  of  knowledge  or  information  safficient  to  form  a  belief 
whether  the  property  belonged  to  the  plaintiff,  and  then  set  up  an  additional 
olaoie  that  the  goods  were  delivered  by  the  plaintiff  to  the  defendants,  an<2 
that  defendants  claimed  to  hold  them  as  seonrity  for  moneys  advanced 
thereon  by  defendants,  it  was  held  that  the  first  claose  of  itself  formed  a  good 
issue,  and  that  the  seoond  clause  did  not  render  the  former  one  irrelevant: 
Tounmnd  ▼.  PlaU,  3  Abb.  Pr.  325;  Nichols  v.  Jones,  6  How.  Pr.  355.  And 
il  defendant  interpoees  a  specific  denial  absolutely  to  certain  parts  of  the 
oomplaint,  designating  them,  and  of  his  own  knowledge,  and  then  interpoees 
a  general  denial,  on  Information  and  belief,  of  every  other  allegation  in  the 
oomplaint,  the  two  denials  do  not  oonflict,  and  both  are  consistent  with  the 
code:  Blake  v.  Eldred,  17  Abb^Pr.  240.  A  specific  denial  in  the  following 
form,  "  the  defendant  denies  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief  as  to  the  value  of  all  or  any  of  the  said  goods,**  raises  a  good 
issue  as  to  value:  Ames  v.  First  IHv.  St.  Paul  S  Pae.  B.  B,  Co.,  12  Minn.  412. 
Where  the  defendant  denies  all  knowledge  or  information  as  to  the  facts 
charged  in  the  complaint,  it  is  sufficient,  although  he  says  nothing  as  to  his 
belief  on  the  subject:  King  v.  Bay,  11  Ptbige,  235;  Morris  v.  Parker,  3  Johns. 
Oh.  296.  It  has  been  held  that  a  want  of  belief  is  sufficient  as  a  denial,  and 
that  it  is  not  improper  to  accompany  the  denial  with  a  statement  that  the 
party  making  it  has  no  knowledge  or  information  on  which  to  form  a  belief: 
TreadwU  v.  Commissioners,  11  Ohio  St.  183.  So,  under  the  New  York  oode 
of  1849,  a  denial  upon  belief  alone  was  held  to  be  sufficient:  Datfis  v.  PoUer, 
4  How.  Pr.  155;  and  where  the  defendant  denied  all  knowledge  of  a  fact 
charged  in  the  bill,  but  admitted  his  belief  as  to  the  facts  charged,  it  was 
held  unnecessary  for  him  to  deny  any  information  on  the  subject:  Davis  v. 
Mapes,  2  Paige  Ch.  105.  If  defendant  has  had  information  concerning  the 
allegations  in  the  bill,  aside  from  the  bill  itself,  he  must  state  his  belief  in 
regard  to  such  matters:  Devereaux  v.  Cooper,  11  Vt.  103;  Utica  Ins,  Co,  v. 
Lynch,  3  Paige  Ch.  210;  Smith  v.  Lasher,  5  Johns.  Ch.  247.  But  when  a  de- 
fendant answers  that  he  has  not  any  knowledge  or  information  of  a  fact 
charged  in  the  plaintiff's  bill,  he  is  not  bonn^  to  declare  his  belief  one  way  or 
the  other.  It  is  only  when  he  states  a  fact  upon  information  or  hearsay  that 
he  is  required  to  state  his  belief  or  unbelief:  Morris  v.  Parker,  3  Id.  296; 
King  v.  Bay,  11  Paige  Ch.  233;  Sloan  v.  LiUle,  3  Paige,  103. 

3.  When  Denial  qfAny  KnotoUdge  or  Information  Stifficient  to  Form  a  BeU^ 
cannot  he  Properly  Used, — Althengh  the  denial  of  knowledge  or  information 
may  be  used  in  respect  to  every  form  of  traverse,  whether  general  or  specific, 
yet  it  cannot  be  resorted  to  under  all  circumstances.  There  are  occasions  in 
which  the  defendant  will  not  be  permitted  to  say  that  he  has  no  knowledge 
•or  information  of  the  matter  sufficient  to  form  a  belief,  because  such  a  state- 
ment would  be  a  palpable  falsehood,  a  plain  impossibility.  When  the  alle- 
gation in  the  complaint  is  of  a  fact  which  must  of  necessity  be  within  the 
personal  knowledge  of  the  defendant;  when  it  avers  an  act  done  or  an  omis- 
sion suffered  by  him  personally;  when,  for  example,  it  states  a  contract 
entered  into,  or  a  deliberate  wrong  perpetrated  by  himself — ^he  must  necessa- 
rily know  whether  the  averment  is  true  or  false.  Consequently,  in  all  cases, 
where  the  facts  charged  are  within  the  knowledge  of  the  defendant,  he  must 
answer  positively,  or  the  4enial  will  be  evasive;  and  if  he  fails  to  answer  at 
all,  the  allegations  of  the  oomplaint  will  be  taken  as  true:  Capital  Bank  </ 
Jfaeon T.  ihtfAei/ord; 70 Ga.  57;  HannaY.  Barker,  t  CoL  303;  Ortgomlant^ 
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Co;  Y.  Oregon  IVy  S  Nov.  Co,f  4  West  CoMt  Rep.  548;  San  FramtUco  Oa$ 
Co,  V.  Scui  FrandBco^  9  CaL  453;  CnrU$  v.  Rkhofds^  Id.  33;  Wing  v. 
Dugati,  8  Boah,  583.  Neither  can  a  denial  of  .knowledge  or  information 
raffident  to  form  a  belief  be  interposed  where,  from  all  the  circnmstancet 
of  the  case,  the  defendant  is  necessarily  presumed  to  have  knowledge  of  the 
allegations  of  the  complaint,  or,  as  it  is  sometimes  expressed,  when  such 
allegations  are  "  presumptively  within  the  knowledge  of  the  defendant: " 
CapUed  Bank  of  Macon  v.  RtUher/ord,  mtpra;  Palmer  v.  TaUs,  3  Sandf.  137; 
Riehardwn  v.  WiiUm,  4  Id.  708;  KeUham  v.  Zertga,  1  £.  D.  Smith,  553; 
Falu  v.  Uieks,  12  How.  Pr.  153;  Haimuk  v.  Barker,  6  Col.  303;  /iunt- 
pkrey$  v.  McCaUf  9  CaL  59;  Scm  Franciico  Oaa  Co.  v.  San  Frcmcisco,  Id. 
453;  Lewii  v.  Acker^  11  How.  Pr.  163.  Thus  a  party  cannot  plead  ignorance 
of  a  public  record  to  which  he  has  aocess,  and  which  affords  him  all  the  means 
of  inf (urmation  necessary  to  obtain  positive  knowledge  of  the  fact.  When  a 
party  is  pointed  to  the  reoord  of  an  instrument  in  the  pleadings,  he  is  not 
permitted  to  answer  that  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  whether  there  is  such  an  instrument  or  not.  Defendant  has  th» 
privilege  of  oonsulting  the  public  records,  and  it  is  intended  that  he  shall  in^ 
form  himself  upon  the  subject:  OoodeU  v.  Blumer,  41  Wis.  444;  Haihaway  v.^ 
Baldwin,  17  Id.  616;  JUiOB  v.  Town  o/J^emon,  20  Id.  50;  SkUe  v.  McQarryr 
21  Wis.  496;  City  of  Milwaukee  v.  O'Stdlivan,  25  Id.  666;  Brown  v.  La^ 
Croeee  City  Oa$  Light  d:  Coke  Co.,  21  Id.  51;  Elmore  v.  BiU,  46  Id.  618;  Uniorh 
Lumbering  Co.  v.  Board  of  Supervisors,  47  Id.  245.  And  a  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief  cannot  be  interposed,  even  to 
an  allegation  as  to  which  the  defendant  is  bound  to  make  inquiries  and  inform 
himself  before  answer:  Hanee  v.  Bumming,  2  E.  D.  Smith,  48;  People  v.  Me- 
Cumber,  15  How.  Pr.  186;  S.  C,  27  Barb.  632;  18  N.  Y.  315;  Davis  v.  Mapes, 
2  Paige,  105;  San  Francisco  Gas  Co.  v.  iS'eui  Francisco,  9  Cal.  458;  CuHis  t. 
Bichards,  Id.  38.  It  has,  however,  been  lately  held  in  Oregon  that  a  defend- 
ant is  not  bound  to  inform  himself  concerning  the  truth  of  an  allegation 
of  which  he  never  had  any  knowledge,  before  answering  the  same;  and 
that  a  denial  of  any  knowledge  or  information  thereof  is  a  sufficient  de- 
nial:  Oregonian  Ry  Co.  v.  Oregon  Ry  A  Nav.  Co.,  4  West  Coast  Eep.  54a 
In  that  case  it  was  further  said  that  a  party  may,  by  the  force  of  a  statute, 
have  constructive  notice  or  knowledge  of  the  existence  and  contents  of  a  pri- 
vate writing  duly  admitted  to  record  in  a  public  registry,  but  there  is  no  pre- 
sumption that  he  has  any  actual  knowledge  or  information  on  the  subject 
unless  it  alM>  appears  that  he  had  some  connection  with  the  transaction  con- 
tained in  the  record,  or  relation  to  the  proceeding  out  of  which  it  grew.  It 
was  also  said  that  a  party  is  under  no  obligation  to  inform  himself  concerning 
any  matter  of  fact,  so  that  he  may  answer  an  allegation  relating  to  it  posi- 
tively, unless  it  be  to  recall  and  verify  that  knowledge  or  information  of  the- 
matter  which  he  once  had  and  is  still  presumed  to  have,  but  which  may  have 
become  dim  or  confused  in  his  mind  by  reason  of  the  lapse  of  time  or  other 
circumstances:  Id.,  549,  550.  In  that  case,  also,  the  question  of  knowledge 
concerned  the  existence  and  contents  of  documents  made  and  registered  in 
Great  Britain,  and  it  may  be  that  the  rule  there  laid  down,  under  the  pecu- 
liar circumstances,  is  correct;  but  there  is  much  reason  for  the  position  that 
when  a  party  to  a  suit  can  obtain  information  by  inspecting  records  and  files 
which  are  within  a  convenient  distance,  or  when  he  has  other  means  of  informa- 
tion within  his  power,  such  denial  should  be  treated  as  a  sham:  Heatheriy  t. 
Hadley,  2 Or.  275;  Hanee r.  Rummmg^2K'D.  Smith,  48; San Fhmeisco Otu 
Co.  T.  San  Franeiseo^  9  Cal.  45&    But  it  will  not  be  so  treated  unless  it  ap- 
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peara  that  the  party  had  the  meau  of  obtaining  informatkm  directly  withia 
his  reach:  Weston  t.  Judd,  1  Abb.  Pr.  254.  If  from  lapse  of  time  or  other 
drcnmstances  defendant  cannot  admit  or  deny  facts  apparently  within  hii 
knowledge,  he  most  in  his  answer,  or  in  the  affidavit  verifying  it,  set  up  each 
cironmstanoes:  Jiicharchon  v.  WUtonf  4  Sandf.  708;  Ketcham  v.  Zerega,  1  K 
D.  Smith,  553.  It  is  bad  pleading  on  the  part  of  a  corporation,  or  of  a  prin- 
cipal, to  deny  "  knowledge  or  information  snfficient  to  form  a  belief"  of  acts 
alleged  to  have  been  done  by  defendant's  agent  or  partner:  Shearman  v.  N, 
r.  Central  Mitta,  1  Abb.  Pr.  187;  LcwUt.  Acker,  11  How.  Pr.  163;  Chap- 
man v.  Palmer,  12  Id.  37.  Want  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  note  sued  on  was  at  its  maturity  duly  pre- 
sented, and  payment  demanded  and  refused,  is  not  a  sufficient  denial  when 
the  protest  itself  is  on  file,  because  that  imports  information,  and  if  defend- 
ants refuse  with  that  information  to  form  a  belief,  their  pertinacity  in  that 
regard  cannot  be  allowed  to  operate  to  the  prejudice  of  the  plaintiff:  ffttfaher 
V.  National  Bank  qf  MonUeello,  12  Bush,  287;  Freeman  v.  Curran,  1  Minn. 
160.  All^|;ation  that  defendant  **  does  not  know,  of  his  information  or  other- 
wise, that  the  plaintiff  had  commenced  the  action  in  the  complaint  men- 
tioned," is  not  a  denial:  Saiyre  v.  Cuehing,  7  Abb.  Pr.  371.  The  denial  of  an 
immaterial  allegation  in  the  complaint  is  not  sufficient  to  put  the  allegation 
at  issue:  Freeman  v.  Curran,  I  Minn.  169.  And  where  it  is  impossible  to 
distinguish  the  allegations  denied  upon  knowledge  fix>m  those  denied  fix>m  a 
want  of  knowledge  or  information  sufficient  to  form  a  belief,  the  answer  wUl 
be  held  insufficient:  ShMon  v.  Sabin,  4  K.  Y.  Civ.  Proc  9. 

A  denial  of  knowledge  or  information  snfficient  to  form  a  belief  whether 
facts  or  allegations  in  the  complaint,  taken  conjunctively,  are  true,  is  also 
bad.  It  is  neither  a  general  nor  specific  denial,  within  the  meaning  of  the 
oode.  If  it  be  intended  to  deny  all  the  allegations,  it  should  be  done  dis- 
junctively: Yowtg  V.  CatleU,  6  Duer,  437,  443;  Hopkins  v.  Everett,  6  How. 
Pr.  159.  An  answer  denying,  upon  information  and  belief,  a  matter  of  pub- 
lic record  is  not  sufficient  to  raise  an  iMue:  City  qfMilwasikee  v.  O^SuOkfont 
25  Wis.  666.  Thus,  where  a  complaint  avers  the  making  of  a  deed,  sets  it 
out  m  h(ec  verba,  and  states  the  volume  and  page  of  the  records  where  it  is 
recorded,  a  denial  in  the  answer  of  '*  sufficient  knowledge  or  information  to 
form  a  belief,'*  as  to  these  averments,  is  not  sufficient  to  raise  an  issues 
Oooddl  V.  Blumer,  41  Id.  436.  So,  where  a  oomplaint  against  a  corporation 
alleges  facts  necessarily  within  the  knowledge  of  the  officers  of  the  corpora- 
tion, or  evidenced  by  the  records  and  papers  under  their  official  control: 
MiUs  V.  Town  qf  Jefferson,  20  Id.  50.  A  defendant  who  admits  that  he  exe- 
cuted an  instrument  upon  which  he  is  sued  cannot  deny  information  suffi- 
cient to  form  a  belief  as  to  UuoU  stated  in  the  instrument,  but  he  is  en- 
titled to  an  inspection  of  the  original  to  enable  him  to  answer  whether  it 
is  correctly  set  forth  in  the  oomplaint:  Wesson  v.  Judd,  I  Abb.  Pr.  254;  and 
he  roust  answer  as  to  all  facts  within  his  knowledge,  or  which  he  can  ascer^ 
tain  from  an  inspection  of  books  and  papers  in  his  possession  or  under  his 
oontrol:  Davis  v.  Mapes,  2  Pftige,  106.  The  defendant  will  be  presumed  to 
have  notice  of  a  judgment  against  him  in  the  same  court,  and  unless  he  gives 
some  explanation,  showing  his  good  faith  in  the  matter,  and  that  his  answer 
is  not  faJse  or  evasive,  he  will  not  permitted  to  deny  knowledge  or  informa- 
tion snfficient  to  form  a  belief  concerning  the  same:  Ketcham  v.  Zerega,  1  B. 
]>.  Smith,  553.  Where  a  defendant  wishes  to  rest  his  denial  of  the  fsct 
alleged  upon  his  ignorance,  he  must  aver  that  he  has  neither  knowledge  nor 
information  sufficient  to  form  a  belief.    The  requirements  of  the  oode  are  no^ 
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■atitfied  by  aUeging  a  want  of  knowledge  only  sufficient  to  fonn  a  belief: 
Id.;  Edwarda  v.  Lent,  8  How.  Pr.  28;  Norton  v.  Warner,  3  Edw.  Ch.  106; 
Hejfe  V.  BoUes,  33  How.  Pr.  266;  S.  C,  2  Daly,  231;  Smith  v.  Ltuher,  6 
Johna.  Ch.  247;  conira:  Bayre  v.  CuMng,  7  Abb.  Pr.  371,  note;  McKenaAe 
y.  WaMngUm  L\fe  In$,  Co.,  2  Dii.  223.  Nor  is  it  sufficient  for  defendant  to 
answer  as  to  his  want  of  information  alone  sufficient  to  form  a  belief:  Lhifd 
V.  Bums,  38  N.  Y.  Super.  Ct.  423;  Edwards  v.  Lent,  8  How.  Pr.  28;  People 
Y.  McCumber,  15  Id.  189;  Hautemann  ▼.  Oraij,  5  N.  Y.  Civ.  Proc.  224,  note; 
Manny  dt  do,  v.  French,  23  Iowa,  250.  The  denial  must  be  of  any  knowl- 
edge as  well  as  of  any  information:  Hamtemann  v.  Gray,  Edwards  v.  Lenl^ 
Heye  t.  BoIUm,  Smith  y.  Lasher,  Manny  <k  Co,  y.  French,  N'orton  y.  Warner, 
lAoyd  y.  Bfime,  supra.  An  allegation  that  defendant  is  "not  informed,'* 
and  *'  cannot  state,"  is  not  warranted  by  the  code:  EXton  y.  Markham,  20 
Barb.  343;  although  under  the  old  chancery  practice  defendant's  answer  that 
he  *'  was  utterly  and  entirely  ignorant  '*  was  held  sufficient:  Morris  t.  Parker, 
3  Johns.  Ch.  296.  But  the  allegation  of  a  defendant,  brought  in  by  supple- 
mental complaint,  of  his  ignorance  as  to  a  fact  admitted  by  the  answer  of  the 
original  defendant,  to  whose  interest  he  has  succeeded,  does  not  put  snoh 
fact  in  issue:  Forhes  y.  Waller,  25  N.  Y.  430;  B,  C,  25  How.  Pr.  166;  4  Bosw. 
475,  sub,  nom.  Forbes  y.  Logan, 

4.  When  Denial  upon  Ir^fomuUion  and  BeU^  may  be  Properly  Used, — 
Under  the  California  code,  the  defendant  must  oontroyert  the  allegations  of 
a  yerified  complaint  positiyely  when  the  facts  are  within  his  personal  knowl- 
edge, or  when  they  are  presumptiyely  within  his  own  knowledge.  See  princi- 
pal case,  and  Curtis  v,  Richards,  9  Gal.  33;  San  Frandseo  Oas  Co.  y.  San  Fran- 
cisco, Id.  453.  But  he  may  deny  upon  information  and  belief  when  the  facts 
alleged  in  a  yeri6ed  complaint  are  not  within  his  personal  knowledge,  or  when 
they  are  not  presumptiyely  within  his  personal  knowledge:  Id.  These  are  the 
two  forms  only  in  which  tiie  allegations  of  a  yerified  complaint  can  be  contro- 
yerted  in  California  so  as  to  raise  an  issue,  and  a  denial  in  any  other  form  can 
haye  no  legal  effect.  But  a  denial  of  the  material  ayerments  of  the  com- 
plaint, upon  information  and  belief,  is  sufficient  to  raise  an  issue  to  be  tried, 
if  the  facts  alleged  are  not  within  the  personal  knowledge  of  the  answering 
defendant:  Roussin  y.  Stewart,  33  Cal.  208;  Vassault  y.  AusHn,  32  Id.  597; 
/oti«s  y.  City  qfPetaluma,  36  Id.  230;  People  v.  Curtis,  1  Idaho,  753;  Kitchen 
y.  Wilson,  80  N.  C.  191;  Robbins  y.  Baier,  2  Or.  62;  Strowbridge  y.  City  q/ 
Portland,  8  Id.  67;  Wilson  r.  Allen,  11  Id.  154;  Wadldghv.  Marathon  Co. 
Bank,  58  Wis.  546;  Maday  y.  Sands,  94  U.  S.  586.  Thus  an  administrator 
may  so  deny  the  execution  and  deliyery  of  the  deed  of  an  intestate,  referred 
to  in  the  complaint:  Thompson  y.  Lynch,  29  CaL  189.  But  where  a  material 
fact  stated  in  a  yerified  complaint  is  denied  upon  information  and  belief,  the 
answer  should  state  how  it  happens  that  defendant  is  without  knowledge  as 
to  the  factayerred:  Brown  v.  Scott,  25  Id.  189;  Vassault  y.  Austin,  32  Id.  597. 
The  recoyery  of  a  judgment  is  not  presumptiyely  within  the  knowledge  of 
defendant,  because  a  judgment  in  form  is  sometimes  obtained  without  any 
knowledge  of  the  defendant  respecting  it.  But  it  is  his  duty  to  inform  him- 
self respecting  it,  so  that  he  may  be  able  to  determine  whether  he  can  deny, 
in  any  form,  the  existence  of  the  judgment  described  in  the  complaint,  or 
whether  he  must  admit  it,  either  in  terms  or  by  implication  from  his  silence. 
If  he  has  reoeiyed  information  about  it,  and  belieyes  it,  he  may  predicate  an 
answer  upon  such  information  and  belief,  denying  that  any  such  judgment 
was  recoyered:  Vassandt  y.  Austin,  supra;  see  also  Curtis  r.  Richards,  9 
CaL  38. 


Digitized  by  VjOOQIC 


632  Humphreys  v,  McCall.  [CaL 

6.  When  Denial  upon  l7\formaiion  and  Belitf  cannot  be  Property  Und.^ 
Under  the  CaUfomia  code,  an  allegation  of  the  complaint  can  in  no  caae  be 
controverted  by  a  denial  of  sufficient  knowledge  or  information  upon  the  sub- 
ject to  form  a  belief  when  the  facts  are  presumptively  within  his  knowledge: 
Ctaiis  V.  Richards^  9  Cal.  33;  and  an  allegation  of  the  death  of  plaintifiTi 
anoestor,  in  a  verified  complaint,  is  not  sufficiently  controverted  by  an  aver* 
ment  in  the  answer  "that  defendant  has  not  sufficient  knowledge  to  form 
a  belief,  and  therefore  neither  admits  nor  denies:"  Anderson  v.  Parker^ 
6  Id.  197.  So  in  an  action  for  a  trespass  upon  land,  alleged  By  the  com- 
plaint to  be  in  the  possession  of  the  plaintiff  at  the  time  of  the  unlawful 
entry  thereon  by  the  defendant,  the  allegation  of  possession  cannot  be  suffi. 
ciently  traversed  by  defendant's  averring  in  his  answej^  that  to  the  best 
of  his  information  and  belief  he  did  not  commit  the  grievance  upon  any  land 
in  the  lawful  possession  of  the  plaintiff:  McCormick  v.  Bailey,  10  Id.  227. 
A  specific  allegation  of  a  contract  in  a  verified  complaint  is  not  sufficiently  con- 
troverted by  an  answer  that  defendant  has  no  knowledge  or  information  re- 
specting the  same,  and  therefore  denies  the  same:  Ord  v.  Steamer  Uncle  Sam, 
13  Id.  369.  So  a  denial,  on  information  and  belief,  that  a  note  sued  on  has 
not  been  paid,  or  that  any  sum  of  money  is  due  on  it,  is  clearly  insufficient: 
Hook  V.  White,  36  Id.  299.  The  principle  of  these  cases  is,  that  where  the 
facts  stated  in  the  complaint  are  within  defendant's  personal  knowledge,  or 
presumptively  within  his  personal  knowledge,  he  must  answer  positively, 
and  not  upon  information  and  belief:  Curtis  v.  Richards,  9  Id.  33;  San 
Francisco  Oas  Co,  v.  San  Francisco,  Id.  453;  Brown  v.  Scott,  25  Id.  189. 

6.  Cot\fiicting  Decisions  qf  New  York  concerning  Denials  upon  Ii\formatUm 
and  Beli^, — ^It  was  at  one  time  doubted  whether,  tinder  the  code  of  New 
York,  a  denial  could  be  made  upon  information  and  belief:  Hackett  v. 
Richards,  3  E.  D.  Smith,  13;  S.  C,  13  K.  Y.  138;  and  there  are  cases 
holding  that  under  that  code  a  denial  upon  information  and  belief  is  no 
traverse,  and  is  unauthorized:  Therasson  v.  McSpedon,  2  Hilt.  1;  Powers 
V.  Rome  etc.  R,  R.  Co.,  3  Hun,  285;  S.  C,  5  Thomp.  &  a  449;  SwhUmme 
v.  SlockweU,  58  How.  Pr.  312;  Pratt  Mfg.  Co.  v.  Jwdan  Iron  etc  Co.,  6 
N.  Y.  Civ.  Proc.  372.  In  the  case  last  cited  it  was  said  that  the  m<>de  of 
answering  prescribed  by  the  code  is  clear  and  simple,  and  it  was  intended 
that  it  should  be  substantially  followed.  In  other  cases,  however,  it  has 
been  held  that  a  defendant  may  deny  upon  information:  Metraa,  v.  PearsaU, 
5  Abb.  N.  C.  90;  Stent  v.  Con.  Nat.  Bank,  Id.  88;  Sayre  v.  Gushing,  7  Abb. 
Pr.  321,  note;  BrotJieHon  v.  Downey,  59  How.  Pr.  206;  S.  C,  21  Hun,  436; 
Henderson  v.  Manning,  5  N.  Y.  Civ.  Proc.  221 ;  Burley  v.  Oerman  Am.  Bank, 
Id.  172;  Macauley  v.  BromeU  etc.  Printing  Co.,  Id.  431.  In  the  latter  case 
it  is  held  that  a  corporation  may  deny  the  allegations  of  a  complaint  in  an  ac- 
tion against  it  on  information  and  belief.  It  must  be  observed  that  answer- 
ing on  information  is  not  denying  on  information  and  belief:  Blake  v.  Eldred, 
18  How.  Pr.  240.  And  the  New  York  rule  now  is,  that  a  party  has  no  right  to 
interpose  an  unqualified  denial  in  a  verified  answer  nnless  it  be  founded  upon 
personal  knowledge,  and  that  where  he  has  no  positive  knowledge,  but  haa 
knowledge  or  information  sufficient  to  form  a  belief,  he  is  not  only  permitted, 
but  bound  at  his  peril,  to  deny  upon  information  and  belief:  BroUiertwi  t.  Dow- 
ney, 21  Hun,  436;  S.  C,  59  How.  Pr.  206.  It  was  not  the  intention  of  the 
legislature  to  compel  a  party  to  admit  an  allegation  that  he  is  satisfied  is  f alie, 
but  of  which  he  haa  no  knowledge,  or  else  commit  perjury  by  an  absolute 
denial,  or  an  allegation  of  want  of  information  sufficient  to  form  a  belief: 
lAdgmooodM/g.Co.y.Baikrdtt'H.Y.Ciy.VvM.Jii.    Butadenialoninforma* 
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tion  and  belief  will  not  be  permitted,  where  it  appears  by  nnoontradieted 
proof  that  the  defendantmnst  have  personal  knowledge  of  the  allegations  of 
the  complaint  which  he  denies  ''on  information  and  belief:"  Sherman  ▼. 
Boehm,  7  Id.  34,  and  note  thereto  containing  many  collected  cases. 

7.  Jiuki  qf  Pleading  Applicable  to  Artificial  Person8,'~The  code  makes  no 
distinction  between  the  rales  of  pleading  applicable  to  natural  persons  and 
those  applicable  to  artificial  persons;  and  it  imposes  npon  the  defendant,  if  a 
natural  person,  and  if  a  corporation  npon  its  officers  and«gents,  the  duty  of 
acquiring  the  requisite  knowledge  or  information  respecting  the  matters  al- 
lied in  a  verified  complaint,  to  enable  them  to  answer  in  the  proper  form: 
San  Francisco  Ga$  Co,  v.  San  Francieco,  9  Cal.  403.  A  corporation  may 
deny  the  allegations  of  a  complaint  in  an  action  against  it  on  infonnatioii 
and  belief:' if acati2ey  v.  BromeU  etc.  Printing  Co.,  5  K.  Y.  Civ.  Proc.  431; 
Wctdleigh  v.  Marathon  Co.  Bank,  58  Wis.  546.  And  in  an  action  against  a 
corporation,  an  answer  which,  "upon  information  aud  belief,  denies  each  and 
every  allegation  of  the  complaint,  except  the  allegation  of  the  defendant's 
incorporation,"  creates  a  triable  issue:  Macavley  v.  BromeU  etc.  Printing 
Co,,  eupra.  Where  a  complaint  alleges  the  creation  of  a  corporation  accord- 
ing to  law,  either  domestic  or  foreign,  a  simple  allegation  in  the  answer  that 
the  defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief  as 
to  whether  the  plaintifiT  is  a  corporation  or  not,  created  by  or  under  the  laws 
referred  to,  is  not  sufficient  to  put  the  plaintiff  upon  proof  of  its  corporate 
existence,  where  a  statute  requires  the  plaintiff's  corporate  character  to  be 
affirmatively  denied:  Concordia  Saving9  and  Aid  As9*n  v.  Rt/ed^  93  K.  Y.  474; 
Crane  Bros.  Mfg.  Co.  v.  Morse^  49  Wis.  368;  Bengtton  v.  ThingvaUa  Steam- 
$hip  Co.,  3  K.  Y.  av.  Proc.  263;  S.  C.  affirmed,  4  Id.  260;  81  Han,  96; 
Ekut  River  Bank  v.  Rogers,  7  Bosw.  493.  So  where  the  corporation  is  de- 
fendant,  and  oi^ganixed  as  above,  an  answer  made  in  the  name  of  the  com- 
pany, and  verified  by  its  president,  denying  knowledge  or  Information  suffi- 
cient to  form  «  belief  as  to  allegation  concerning  the  existence  of  such 
corporation,  will  be  treated  as  an  admission  of  that  fact:  Brown  v.  La  Crosae 
Cky  OoB  Light  A  Cohe  Co,,  21  Wis.  51.  And  this  is  because  an  allegation  in 
an  answer  upon  information  and  belief  that  a  defendant  is  not  and  never 
was  a  corporation  does  not  put  in  issue  the  incorporation  of  the  defendant: 
Bengston  v.  TfdngvaUa  Steamship  Co,,  supra.  The  party  intending  to  raise 
the  issue  as  to  the  existence  of  the  incorporation  should  be  held  to  a  positive 
allegation  to  that  efiect,  and  this  rule  is  peculiarly  applicable  where  a  com- 
pany holding  itself  out  to  the  world  as  a  corporation  denies  its  own  exist- 
ence: Bengston  v.  ThingvaUa  Steamship  Co,,  supra;  Jackson  Sharp  Co.  v. 
HoUand,  14  Fla.  384.  In  an  action  against  a  corporation,  an  answer  upon 
information  and  belief  admitting  that  both  plaintiff  aud  defendant  are  cor- 
porations, and  denying  each  and  every  allegation  of  the  complaint,  is  frivo- 
lous, and  creates  no  issue  whatever:  Pratt  M/g,  Co,  v.  Jordan  Iron  etc,  Co,, 
6  N.  Y.  Civ.  Proc  372;  S.  C,  33  Hun,  143.  A  denial  of  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  matters  of  record  is  evasive,  and 
does  not  raise  an  issue:  Mills  v.  Toum  qfJ^erson,  20  Wis.  50;  City  qf  Mil* 
waukee  v.  O'SuUivan,  Id.  666. 

8.  Whether  Exact  Words  of  Statute  must  be  FoUowed.— It  is  not  always 
necessary  that  a  denial  shall  be  in  the  exact  words  of  the  statute  in  order  to 
raise  an  issue.  Thus,  in  California,  where  the  statute  required  the  denial  to 
be  ''according  to  his  information  and  belief,"  the  defendant's  denial  '*on  in* 
formation  and  belief"  was  held  to  be  sufficient  to  raise  an  iMue:  Roussim  v. 
Stewart,  33  CaL  211.    So  with  a  denial  "upon  information  and  belief:"  Vas^ 


Digitized  by  VjOOQIC 


634  HuMPHBETS  u  McGall.  [CaL 

satiU  V.  ^ici^ifi,  82Id.  606;  Janes  v.  CUy  qf  Petalunuh  36  Id.  284;  Kvrstein  ▼. 
Madden^  38  Id.  163.  So  in  the  earlier  chancery  practice  of  New  York,  any 
other  expression  which  amounted  to  the  same  thing  in  sabetance  as  the  stat- 
utory phrase  was  held  snificient:  King  v.  Ray,  11  Fftige,  235;  Morr%$  t. 
Parher^  3  Johns.  Ch.  297.  Bat  in  the  cases  at  law  of  that  state  it  has  been 
held  that  when  a  defendant  denies  that  he  has  any  knowledge  or  information 
Bufficient  to  form  a  belief  concerning  the  allegations  of  the  complaint,  he  uses 
a  peculiar  and  strictly  statutory  form  of  issue,  which  he  is  therefore  obliged 
to  follow  very  closely;  otherwise  be  easily  runs  into  an  immaterial  issue: 
Metnm  y.  Pear$aU,  5  Abb.  K.  C.  93;  HaeheU  v.  Richards,  3  B.  D.  Smith,  13; 
Sheldon  v.  SMn,  4  N.  Y.  Civ.  Proc.  9.  In  Powers  v.  Rome  etc,  R.  R.  Co,, 
3  Hun,  286,  S.  C,  6  Thomp.  &  0.  449,  it  is  said  that  an  objection  as  to 
the  form  of  a  denial  cannot  be  obviated  by  a  "liberal  construction''  of  the 
allegations.  *'It  is  not  a  question  of  construction,'*  say  the  court»  "but  one 
of  conformity  in  regard  to  method  or  form.  The  statute  has  prescribed 
particular  modes  or  forms  of  denial,  and  the  courts  have  no  right  to  hold 
that  some  other  mode  or  form  will  answer  the  same  purpose.  The  rule 
requiring  a  liberal  construction  to  be  given  to  the  allegations  of  a  pleading 
does  not  dispense  with  the  necessity,  on  the  part  of  the  pleader,  of  confonning 
his  pleading  in  all  essential  particulars  to  the  provisions  of  the  statute.  There 
must  be  a  limit  even  to  liberality  in  practice  and  pleading,  and  where  the  dis- 
tinct objection  is  taken,  in  advance  and  in  proper  form,  that  the  pleading  does 
not  conform  to  the  rules  of  law,  it  must  be  entertained  and  the  rules  enfaxsed." 
9.  Denial  is  not  Cfood  vnless  It  is  Direct,  Positive,  and  SxpUdL—A  party 
having  personal  knowledge  of  a  fact  alleged  in  the  oomplaint^  or  having  pre- 
sumptive knowledge  thereof,  must  admit  or  deny  positively:  Wing  v.  Dngan, 
8  Bush,  683;  Hanna  v.  Barker,  6  Col.  303;  IhUs  v.  Hidts,  12  How.  Pr.  153; 
Tfiorn  V.  New  York  Central  Mills,  10  Id.  21;  TruseoU  v.  Dole,  7  Id.  221; 
San  Frandseo  Gas  Co.  v.  San  Frandsco,  9  CaL  453;  Blake  v.  Eldrtd,  18 
How.  Pr.  240;  Utica  Ins.  Co.  v.  Lynch,  3  Paige,  210.  T6  affirm  is  to  assert 
positively,  to  declare  the  existence  of  something.  An  affirmative  allegation 
is  a  positive  allegation:  Bengston  v.  Thingvalla  Steamship  Co.,  3  K.  Y.  Civ. 
Proc.  263;  S.  a  affirmed,  4  Id.  260;  31  Hun,  96.  It  seems  that  the  object 
of  the  California  code  is  to  require  a  specific  denial  of  the  allegations  of  a 
verified  complaint  in  all  cases,  without  exception,  where  the  ftusts  are  pre- 
sumptively within  the  knowledge  of  the  defendant.  Under  this  code,  the 
plaintiff  is  required  first  to  state  the  facts  that  constitute  his  cause  of  action, 
and  then  a  specific  denial  of  each  allegation  is  required  of  the  defendant 
'*  The  same  reason  which  requires  the  defendant  to  be  specific  in  this  case 
would  equally  require  the  denial  to  be  specific,  where  the  facts  are  not  pre- 
sumptively within  the  knowledge  of  the  defendant.  The  plaintiff  may  state 
in  his  complaint  a  number  of  facts,  some  of  which  the  defendant  cannot 
specifically  deny,  according  to  his  information  and  belief.  But  if  he  be  per- 
mitted to  make  a  sweeping  denial  upon  the  ground  that  he  has  no  informa- 
tion, he  avoids  the  responsibility  of  denying  each  separate  allegation.  He 
may  have  reference  to  one  of  a  number  of  alleged  facts,  and  as  to  that  one 
he  believes  it  to  be  true;  but  if  permitted  to  deny  generally,  he  would  be 
strongly  tempted  to  say  he  had  no  information  as  to  the  facts  alleged,  and 
therefore  denied  the  same.  The  object  of  the  code  is  to  narrow  the  proofs 
upon  the  trial;  and  to  accomplish  this  end,  the  plaintiff  is  allowed  to  verify 
his  complaint,  and  thus  compel  the  defendant  to  deny  specifically  each 
separate  allegation:"  San  Francisco  Oas  Co.  v.  San  Francisco,  9  CaL  474. 
k  complaint  in  New  York  may  be  traversed  by  a  general  direct  denial  of  the 
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whole,  or  a  oertain  portion  thereof;  or  a  specific  direct  denial  of  paiticnlai 
allegations  which  are  identified;  or  a  direct  denial  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  of  the  whole,  or  some  specified  portion 
of  the  complaint;  bat  whichever  mode  is  adopted  most  be  a  direct,  positive, 
and  explicit  denial — a  negation,  not  an  allegation.  The  purpose  of  the  pro- 
vision in  that  code  was  to  obtain  a  categorical  issue,  and  to  prevent  raising 
issues  by  implication  or  inference,  or  by  a  comparison  of  counter-allegations 
and  contradictory  statements  in  the  pleadings.  Merely  making  a  counter- 
statement,  or  giving  a  different  version  of  the  matter  from  that  contained  in 
the  complaint,  without  in  terms  denying  the  allegations,  is  insuCicient: 
Powen  V.  Borne  etc  H,  R.  Co.,  3  Hun,  285;  S.  C,  5  Thomp.  &  0. 449. 

10.  Eijfect  qf  Shama  cmd  IHvoUnu  Aruwers — Bemedks,— When  there  is  no 
sufficient  denial  for  the  purposes  of  the  action,  the  complaint  is  admitted: 
Swinlmme  v.  Stochodl^  68  How.  Pr.  812;  Power$  v.  Borne  etc  B.  J?.  Cb.,  8 
Hun,  285;  S.  C,  6  Thomp.  &  C.  449;  Ord  t.  Steamer  Unete  Sam^  13  GkL 
369;  Brown  v.  La  Oroeae  City  Oa$  Light  A  Coke  Co.^  21  Wis.  61;  ^rotra  v. 
Scott,  25  CaL  196;  Smith  v.  Woodr^f,  1  Handy,  276;  Theraamm  v.  MeSpedon, 
2  Hilt.  1;  Llopd  v.  Sterns,  38  N.  Y.  Super.  Ct.  423;  Wing  v.  Ihigan^  8  Bosh, 
683.  This  is  sometimes  the  mandate  of  the  code,  but  where  no  such  pro- 
vision exists,  other  remedies  may  be  resorted  to,  as  will  be  seen  farther  on. 
Facts  set  forth  as  a  defense  in  an  answer  inconsiBtent  with  the  complaint 
cannot  be  construed  as  a  denial  so  as  to  prevent  the  allegations  of  the  oom- 
plaint  from  being  taken  as  true:  Swinlmme  v.  StoekweUf  euprcL  Sham  and 
frivolous  answers  upon  information  and  belief  do  not  amount  to  a  sufficient 
deniaL  It  must  be  observed  that  a  plain  distinction  exists  in  relation  to 
sham  and  irrelevant  answers  and  those  which  are  frivolous.  This  distino- 
tion  also  exists  as  to  the  remedy  to  be  applied  to  them.  A  sham  answer  is 
one  that  is  false,  and  these  words  as  applied  to  an  answer  are  synonymous. 
Its  essential  element  is  falsity.  A  defense  is  sham,  in  the  legal  meaning  of 
the  term,  which  is  so  clearly  false  in  fact  that  it  does  not  in  reality  involve 
any  matter  of  substantial  litigation:  IfiehoUy,  Jonee^  6  How.  Pr.  355;  Thorn 
y.N.  T.  Central  MUU,  10  Id.  19;  Z^eoeA  v.  SoyiKon,  3  Abb.  Pr.  1;  Thon^nm 
V.  Erie  B.  B.  Co.,  45  K.  T.  468;  Morton  v.  Jaehmm,  2  Minn.  219;  Dovif  v. 
Potter,  4  How.  Pr.  155. 

A  frivolous  answer  upon  information  and  belief  is  one  that  does  not  oontain 
any  defense  to  any  part  of  the  plaintiff's  cause  of  action;  and  its  insufficiency 
as  a  defense  must  be  so  glaring  that  the  court  can  determine  it  upon  a  bare 
inspection,  without  argument:  Leach  v.  Boynton,  3  Abb.  Pr.  1;  BuU  t.  Car^ 
ter,  83  K.  C.  249;  McFarkmd  v.  Letter,  23  Iowa,  261.  A  frivolous  answer 
differs  totally  fix>m  a  sham  answer  in  this,  that  the  one  is  always  assumed  to 
be  true,  and  the  other  must  always  be  proved  to  be  false.  One  is  always  bad 
on  its  face;  the  other  generally  good.  One  is  decided  by  inspection;  the 
other  on  proof  aliunde:  Nichols  v.  Jonee^  6  How.  Pr.  358.  If  matters  of 
defense  can  be  shown  to  be  clearly  false  or  irrelevant,  a  motion  to  strike  out 
will  reach  the  evil;  and  this  applies  to  false  denials  upon  information  and 
belief:  Nichols  v.  Jones,  supra;  Cahill  v.  Palmer,  17  Abb.  Pr.  196.  There 
are  cases  holding  it  proper  to  entertain  a  motion  to  strike  out  an  answer  as 
ftham  when  the  pleadings  have  been  sworn  to:  Bichter  v.  McMurray,  15  Abb. 
Pr.  346,  note;  People  v.  McCumber,  18  K.  Y.  315;  S.  C,  15  How.  Pr.  186; 
Blake  T.  Mdred,  18  Id.  240;  Lawrence  v.  DeH>y,  24  Id.  133;  Butter/eld  r 
Macomber,  22  Id.  150;  and  see  remarks  of  Barculo,  J.,  in  Nichols  v.  /ones, 
SMipra,  But  there  are  authorities  to  the  contrary:  Morton  v.  Jackson,  2  Minn. 
219;  Sherman  v.  BnOimM,  7  How.  Pr.  171;  Wirgman  v.  Hieks^  6  Abb.  Pr. 
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17;  Thompson  r.  Erie  R.  n.  Co.,  45  N.  Y.  468.  Slight  circnmrtaiioM,  how- 
ever, indioatiBg  good  faith,  are  sufficient  to  prevent  a  verified  answer  from 
being  stricken  oat  as  sham:  Munn  ▼.  Dmrmmi^  1  Abb.  Pr.  281;  S.  C,  12 
How.  Pr.  543.  There  must  be  clear  proof  of  Its  falsity,  and  a  verified  com* 
plaint  is  not  sach  proof:  Kellogg  v.  Bakery  15  Abb.  Pr.  2S6.  A  denial  of  any 
knowledge  or  information  respecting  the  allegations  of  the  comprint  is  a 
sufficient  denial,  and  will  not  be  stricken  out  as  sham  unless  it  plainly  ap« 
pears  that  the 'same  is  false:  Ortgonian  R^y  Co,  v.  Oregon  R^y  4s  Xav,  Co»,  4 
West  Ck>ast  Eep.  548;  Macauley  v.  Bromell  etc  Printing  Co,,  5  N.  Y.  Qv. 
Proc  431;  Orocers*  Bank  v.  0*Rourke,  6  Hun,  18.  But  otherwise  if  the  de- 
fendant have  personal  knowledge,  etc.:  Sherman  v.  Boehm,  7  K.  Y.  Civ. 
Proc.  34;  Hance  v.  RumnUng,  2  E.  D.  Smith,  49.  Sham  and  irrelevant 
answers,  it  appears,  then,  may  be  stricken  out  on  motion:  Blake  v.  Eldred,  18 
How.  Pr.  240;  Lawrence  v.  Derby,  24  Id.  133;  PeopU  v.  MeCumber,  27  Barb. 
632;  S.  C,  18  N.  Y.  315.  The  motion  must,  of  course,  be  made  on  affidavits: 
Livingston  v.  Hammer,  7  Bosw.  670;  yet,  where  the  defendant  interposes  an 
affidavit  that  the  answer  was  put  in  in  good  faith,  and  not  for  delay,  and 
makes  an  affidavit  of  merits,  the  motion  to  strike  out  his  defense  as  tham 
should  be  denied:  Henderwn  v.  Manning,  5  N.  Y.  Civ.  Proc.  221. 

But  this  power  of  striking  out  should  be  cautiously  exercised,  for  it  dis- 
poses of  the  defendant's  pleading  in  a  very  summary  way,  and  may  do  him 
injustice,  as  it  strikes  his  defense  from  the  record.  And  yet  if  the  answer, 
alleged  to  be  sham,  contain,  as  it  may,  matter  which,  if  true,  would  consti- 
tute a  defense  to  the  action,  he  may  obtain  redress  on  appeaL  If  the  answer 
does  not  involve  the  merits  of  the  action,  or  affect  a  substantial  right,  it 
ought  not  to  be  permitted  to  stand,  The  policy  of  the  code  is  to  bring  plead- 
ings to  the  test  of  truth  and  substance.  Hence  shams  and  irrelevant  defenses 
may  be  stricken  out  on  motion,  and  frivolous  defenses  may  be  overruled  and 
judgment  given  in  a  summary  way:  People  v.  MeOumber,  27  Barb.  632;  S.  C. 
affirmed,  18  K.  Y.  315;  15  How.  Pr.  186;  FUwy  ▼.  Roger,  9  Id.  215.  The 
doctrine  of  these  cases  was,  that  a  denial  of  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  an  allegation  in  the  complaint  oonoeming  a  matter 
necessarily  within  defendant's  knowledge  might  be  stricken  out  as  sham; 
and  even  that  a  positive  general  denial  might  be  thus  stricken  out,  provided 
it  was  shown  on  affidavits  that  it  was  clearly  false.  These  oases,  however, 
were  overruled  by  Wayland  v.  Tyten,  45  K.  Y.  281;  Thompson  v.  3rie  R.  R. 
Co,,  Id.  468.  These  latter  decisions  are  based  on  the  ground  that  the  grant- 
ing of  such  a  motion  would  be  tantamount  to  denying  the  defendant's  right 
to  a  trial  by  jury:  and,  on  motion  to  strike  out  an  answer  as  false  or  sham, 
have  been  followed  by  Rcby  v.  Bollock,  5  Abb.  N.  C.  86;  Orocers'  Bank  v. 
0*Rourke,  6  Hun,  18;  but  in  Kay  v.  Churchill,  10  Abb.  N.  C.  83,  and  Sherman  ▼. 
Boehrn,  7  N.  Y.  Civ.  Proc  34,  the  doctrine  of  Wayland  v.  Tyaen  and  Tliomp- 
eon  V.  Erie  R,  R,  Co,,  eupra,  has  been  distinguished  and  limited.  For  ex- 
amples of  frivolous  answers,  see  Kamlah  v.  Salter,  6  Abb.  Pr.  226,  and  note 
thereto;  PraU  Mfg,  Co,  v.  Jordan  Iron  etc,  Co.,  6  N.  Y.  Civ.  Proc.  372; 
Powers  V.  Rome  eU,  R,  R.  Co.,  3  Hun,  285;  S.  C,  5  Thomp.  &  C.  449; 
and  for  instances  in  which  it  was  held  improper  to  deem  such  answers, 
see  Davis  v.  Potter,  4  How.  Pr.  155;  Livingston  v.  Hammer,  7  Bosw.  670; 
McFariand  v.  Lester,  23  Iowa,  260.  It  was  long  the  settled  practice  of 
the  supreme  court  of  New  York  to  alM>  strike  out  pleadings  which  were 
elearly  *' frivolous:"  Temple  ▼.  Murray,  6  How.  Pr.  331.  And  answers 
on  information  and  belief  have  been  so  stricken  out:  Shearman  v.  N.  Y, 
Ote^  Mms,  1  Abb.  Pr.   187;   Chapman  v.  Pofaiey*,  12   How.  Pr.  tl% 
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Thorn  v.  N.  T,  Ckniral  MUU^  10  Id.  19.  Bot  the  doctrine  of  these  cases  wa» 
that  the  court  most  be  well  satisfied  that  such  pleading  was  frivoloos,  and 
was  interposed  in  bad  faith  for  the  porposes  of  delay  or  some  other  improper 
motive:  Temple  v.  Murray^  aupra.  The  remedy  now  pursned,  however, 
ander  the  code  of  New  York,  is  a  motion  for  jadgment  on  the  ground  of 
Irivolonsness,  where  the  defense  is  palpably  insufficient:  I^hola  v.  t/onea,  6 
How.  Pr.  358;  EUihe  v.  Eldrtd,  18  Id.  240;  PwpU  v.  McCwmbtr,  27  Barb. 
€13;  S.  C,  18  K.  T.  315;  Pwoen  v.  Rome  eU.  R.  R.  Co.,  3  Hnn,  285;  8.  C, 
5  Thomp.  &  C.  449.  Bat  jadgment  on  a  frivolous  answer,  under  section 
247  of  the  code,  can  be  rendered  only  where  the  whole  pleading  is  manifestly 
bad,  and  not  where  some  of  the  defenses  are  frivolous  and  some  good:  Oro- 
eers*  Bank  v.  O'Rawhe,  6  Hun,  18;  Hendermm  v.  Maaming,  5  N.  Y.  Civ.  Proo. 
221,  In  a  proper  case  there  is  no  objection  to  combining  a  motion  for  judg- 
ment on  the  ground  of  frivolousnees  and  one  to  strike  out  as  sham  in  one  mo« 
tion,  and  having  the  several  defects  remedied  on  a  single  application:  PtopU 
V.  MeOumber,  18  N.  Y.  315;  S.  C,  27  Barb.  633.  But  on  a  motion  to  strike 
out  a  specified  portion  of  an  answer,  and  for  further  relief,  etc.,  the  plainti£f 
is  not  entitled  to  an  order  striking  oat  the  entire  answer:  MoU  v.  BtameUt  2 
E.  D.  Smith,  50.  A  demurrer  cannot  be  interpoeed  to  an  answer  on  informa* 
tion  and  beliof  which  sets  up  no  new  matter,  but  merely  denies  the  allega- 
tions of  the  complaint,  no  matter  how  defective  the  form  of  the  denial  may 
be.  It  is  not  every  defense  to  which  a  plaintiff  may  demur,  but  only  to  a 
def en&e  consisting  of  new  matter  contained  in  the  answer.  The  wqrds  of  the 
code  "  consisting  of  new  matter  "  are  words  of  limitation:  NiehoU  v.  Lttnip- 
Hn,  7  N.  Y.  Civ.  Proc  3,  and  aothorities  there  cited;  Ketcham  v.  Zerega^  1 
E.  D.  Smith,  553. 

11.  Effect  of  Veri/icaiion,  and  Nature  </  Oath  in  Verified  Pleadings.— 
Section  524  of  the  New  York  code  of  civil  procedure  reads:  "  The  allegations 
or  denials  in  a  verified  pleading  must,  in  form,  be  stated  to  be  made  by  the 
party  pleading.  Unless  they  are  therein  stated  to  be  made  upon  the  infor> 
mation  and  belief  of  the  party,  they  must  be  regarded,  for  all  purposes,  includ- 
ing a  criminal  prosecution,  as  having  been  made  upon  the  knowledge  of  the 
person  verifying  the  pleading.  An  allegation  that  the  party  has  not  suffi- 
cient knowledge  or  information  to  form  a  belief  with  respect  to  a  matter 
must,  for  the  same  purposes,  be  regarded  as  an  allegation  that  the  person 
verifying  the  pleading  has  not  such  knowledge  or  information."  This  section 
is  new.  See  Throop's  note  in  his  annotations  of  the  New  York  Code  of  Civil 
Procedure,  1877,  page  223.  Its  object  is  to  prove  the  conscience  of  the  party: 
Sheldon  v.  Sainn,  4  N.  Y.  Civ.  Proc.  9;  and  to  settle  a  question  with  respect 
to  which  the  authorities  are  exceedingly  discordant.  The  cases  relating  to 
the  proper  mode  of  stating,  in  a  pleading,  allegations  which  are  made  upon 
infcurmation  and  belief,  and  the  oonsequenoes  of  stating  allegations  in  that 
way  which  are  presumably  within  the  parties'  knowledge,  are  too  numerous 
to  be  discussed,  or  even  cited  at  length,  in  this  note:  See  Throop's  note,  Mfpro, 
and  authorities  there  referred  to.  In  the  note  just  referred  to,  Mr.  Throop 
says:  "The  verification  should  be  made  a  substantial  test  of  the  knowledge 
and  belief  of  the  person  verifying,  who  must  be  the  party,  except  in  the  cases 
where  convenience  requires  that  an  agent  or  attorney  should  be  allowed  to 
make  the  affidavit  in  his  place;  and  in  those  cases  an  equally  rigid  test  should 
be  applied  to  him.  Accordingly,  this  section  requires  a  v^ified  pleading  to 
state,  in  terms,  that  the  allegation  is  made  upon  information  and  belief  of  the 
fiarty,  in  every  case  where  it  is  not  made  upon  the  personal  knowledge  of  the 
\  verifying.    This  will  enable  an  indictment  for  perjury  to  be  maintained 
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apon  a  falae  allegation^  imBpeotively  ol  the  question  whether  the  rerification 
ia  made  by  the  party  or  his  agent  or  attorney;  and  will  consequently  tend  to 
prevent  false  pleading,  which  is  now.  of  very  frequent  occurrence.  In  the 
present  state  of  the  authorities,  the  cases  are  rare  where  a  conviction  could  be 
secured  upon  an  indictment  for  the  false  verification  of  a  pleading,  either  by 
the  party  or  his  agent  or  attorney,  especially  by  the  latter;  and  consequently, 
the  necessity  for  verification  is  rarely  a  substantial  impediment  to  falsehood 
where  the  person  making  it  is  not  restrained  by  his  own  conscience:  **  See 
also  Lidffenoood  Mfg,  Co.  v.  Bakrdy  6  N.  Y.  Civ.  Proo.  5^.  The  verification 
can  ha  /e  no  efifect  in  determining  the  frivolonsness  of  the  answer:  Thorn  v. 
N,  Y,  Central  MUU,  10  How.  Pr.  19.  The  real  issue  on  a  motion  for  judg- 
ment on  the  answer  as  frivolous  is,  "  Is  the  complaint  true  ?  "  Metraz  v.  Pear' 
$aU,  5  Abb.  N.  0.  90.  If  the  defendant  commits  perjury  in  verifying  an 
answer,  he  ought  to  be  prosecuted  therefor.  If  plaintiffs,  who  complain  of 
injury  from  delay  by  the  fraudulent  Interposition  of  false  answers,  would  per* 
form  the  duty  incumbent  upon  every  good  citizen,  to  prosecute  those  known 
to  be  guilty  of  perjury,  they  would  effectually  stop  such  an  abuse:  ITayfajMf 
V.  Tpaon,  45  N.  Y.  285. 


Robinson  v.  ULlqee. 

£0  Oauvobvia,  81.] 
CoKTRacT  U  VouTKTABT  AND  LawvuL  AoBKBMEMt  1^  oompetsiit  parties^ 

for  a  good  consideration,  to  do  or  not  to  do  a  specified  thing. 
Obugation  Of  Contract  is  Impatbhp  if  the  end  contemplated  by  it  is  sub- 
stantially defeated.    A  dormant  right  that  cannot  be  enforced  is  no  right 

at  all. 
Right  and  Bxmxdt  must  stuid  or  hXL  together;  to  deny  the  latter  Is  to 

impair  the  former. 
Obligation  or  Contract  mat  br  Impaibkd  without  being  entirely  destroyed. 

It  is  impaired  if  conditions  are  exacted  which  did  not  exist  when  it  was 

entered  into. 
8TATUTR  Rrquirino  Holdbr  ov  Gountt  Warrant  to  prsasot  It  to  the 

auditor  for  registry  before  a  day  named,  or  be  f orerer  barred  from  co- 

forcing  payment,  is  oncoostitationaL 

Afpuoatior  for  writ  of  mandate^  which  was  denied*  Thefaote 
axe  stated  by  the  court 

Bobingon,  Beatty,  and  Bottom  in  propria  penonm 

8.  W.  Brockway,  for  the  respondent. 

By  Ooart,  Burhbtt,  J.  This  was  an  application  to  the  district 
court  for  a  mandamus  to  compel  the  def endant,  as  treasurer  of 
Calaveras  couniy»  to  pay  an  auditor's  warrant,  issued  as  evi* 
denoe  of  county  indebtedness  before  the  passage  of  the  act  of  the 
legislature  of  May  11, 1854,  dividing  that  county  and  organizing 
the  county  of  Amador.  The  subsequent  act  of  the  l^slature, 
approved  April  27, 1856,  provided  that  "  all  persons  holding 
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orders  or  warrants  upon  the  treasurer  of  Calayeras  oonniy ,  issued 
prior  to  the  time  of  the  organization  of  Amador  county,  .... 
shall  present  the  same  to  the  auditor  of  Calaveras  county  for  regis- 
try on  or  before  the  first  day  of  July,  1855; "  and  in  case  any  such 
person  should  fail  to  so  present  his  claim,  he  should  be  forever 
thereafter  barred  from  enforcing'  the  payment  thereof,  and  the 
same  should  be  deemed  canceled.  The  warrant  in  this  case  was 
issued  to  the  county  judge  for  one  quarter's  salary,  and  came  to 
the  plaintiffs  by  purchase.  The  warrant  was  presented  within 
the  time  limited  to  the  auditor,  not  at  his  office,  but  at  the 
bar-room  of  a  public  hotel.  The  auditor  received  the  warrant, 
promised  to  register  it,  and  then  placed  it  with  the  barkeeper 
for  safe  custody,  where  it  remained  until  after  the  expiration  of 
the  time  mentioned  in  the  act,  and  was  never  registered.  Upon 
this  state  of  facts,  which  is  not  disputed  by  either  party,  the 
district  court  refused  the  writ,  and  the  plaintiffs  appealed. 

The  first  point  made  by  the  plaintiffs  is,  that  the  provision 
requiring  pre-existing  creditors  of  the  county  to  register  their 
warrants  on  pain  of  forfeiture  of  their  claims  is  imconstitu- 
tional  and  void,  because  it  impairs  the  obligation  of  contracts. 
The  constitution  of  the  United  States  provides  that  **  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts."  The 
same  provision  in  substance  is  contained  in  the  constitution  of 
this  state. 

It  must  be  conceded  that  the  intention  of  the  constitution  was 
to  secure  great  practical  results.  It  is  equally  true  that  this 
provision  was  intended  to  protect  individuals.  The  powers  of 
government  among  savage  tribes  of  men  are  mainly  exerted  to 
protect  the  particular  community  against  other  opposing  com- 
munities. Individual  rights  are  mostly  left  to  individual  pro- 
tection. Wrongs  are  redressed  by  the  person  injured  or  by  his 
relatives.  But  among  civilized  nations,  the  leading  intent  of 
government  is  to  regulate  and  protect  the  rights  of  the  indi- 
vidual. The  individual  surrenders  up  the  natural  rights  of  self- 
protection,  and  in  consideration  of  this  surrender  he  receives  the 
protection  of  the  state.  Whatever  the  state,  therefore,  binds  it- 
self to  do,  or  not  to  do,  must  be  observed.  If  the  constitution 
of  the  state  (as,  for  example,  that  of  Great  Britain)  merely  dis- 
tributes and  classifies,  but  does  not  limit,  the  powers  of  govern- 
ment,  then  its  discretion  is  the  only  measure  of  its  powers. 
But  where  a  constitution  limits  the  powers  of  government,  the 
state  can  only  exercise  the  discretion  given.  It  is  therefore  the 
peculiar  gloiy  of  our  constitution  that  a  single  individual  can 
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faooessf ally  resist  the  claims  of  the  whole  oommimity  when  he 
is  in  the  right. 

The  word  ''obligation,"  as  found  in  this  proTision,  is  not 
used  in  its  widest  sense.  It  is  the  "obligation  of  contracts'^ 
that  cannot  be  impaired.  The  obligation  of  other  things  than 
contracts  is  not  protected.  A  contract  is  a  volimtaiy  and  law- 
ful agreement  by  competent  parties,  for  a  good  consideration,  to 
do  or  not  do  a  8x>ecified  thing.  The  only  end  and  object  of  the 
contract  is  the  doing  or  not  doing  the  particular  thing  men- 
tioned. The  practical  result  is  the  only  end  aimed  at  by  the 
parties,  and  the  obligation  of  the  contract  is  tiie  vital  binding 
element  that  secures  this  practical  consummation. 

If,  then,  the  intention  of  the  constitution  was  to  secure  great 
practical  results  by  the  protection  granted  to  individuals,  this 
protection  can  only  consist  in  attaining  the  only  end  contem- 
plated by  the  contract  itself.  If  that  end  be  substantially  de- 
feated by  the  law,  the  operative  force  of  the  obligation  of  the 
contract  is  impaired.  Any  other  than  practical  and  efficient 
protection  would  be  idle. 

A  criminal  statute  without  a  ;>enaliy  and  a  civil  right  without 
a  remedy  never  can  exist  in  the  practical  theory  of  government. 
It  is  not  the  intent  of  government  to  establish  mere  abstract 
and  inoperative  principles.  A  dormant  right  that  cannot  be 
enforced  is  no  right  at  all.  To  say  that  the  law  vnll  give  a 
party  a  judgment,  and  yet  refuse  him  an  execution  to  enforce  it, 
is  to  give  him  the  shadow  and  withhold  the  substance.  Such 
a  position  would  be  like  the  morality  of  the  debtor  who  will 
never  deny  the  debt;  would  pay  it  if  he  had  the  money,  but 
never  uses  any  exertions  to  get  it;  or  like  the  right  of  appeal 
only  allowed  to  a  criminal  after  the  sentence  has  been  executed. 

The  right  and  the  remedy,  in  the  theory  of  all  practical  and 
just  governments,  must  stand  or  fall  together.  To  deny  the 
right  is  necessarily  to  deny  the  remedy;  and  to  admit  the  right, 
and  yet  deny  the  remedy,  is  to  impair  the  right,  and  to  render 
it  eiUier  partially  or  wholly  inoperative.  It  is  more  consistent 
to  deny  both  the  right  and  the  consequent  remedy  than  to  ad- 
mit the  right,  and  then,  in  the  face  of  this  admission,  deny  its 
inseparable  incident — its  just  result. 

As  th.>  constitution  intended  to  prohibit  the  legislature  from 
defeating  a  certain  end,  it  does  not  matter  how,  or  by  what 
means,  or  in  what  manner  this  end  is  sought  to  be  defeated;  the 
act  is  equally  unconstitutional.  If  the  purpose  be  defeated;  the 
manner  in  which  it  is  done  is  unimi>ortant,  and  cannot  change 
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the  substaiiiial  result  If »  ihereforey  the  act  will  not  allow  the 
creditor  a  judgment;  or  if  a  judgment  be  allowed,  and  all  means 
of  enforcing  it  be  prohibited,  it  is  still  unconstitutional.  And 
if  both  be  allowed,  but  under  conditions  which  impair  the  right, 
it  is  equally  a  yiolation  of  this  proyision.  The  obligation  of  a 
contract  may  be  impaired  without  being  entirely  destroyed.  The 
last  must  include  the  first,  but  the  first  does  not  necessarily  in- 
clude the  latter.  The  act  can  no  more  destroy  than  it  can  im« 
pair  the  obligation  of  a  contract 

If  these  views  be  correct,  then  whatever  provision  qt  a  stat- 
ute substantially  defeats  the  end  contemplated  by  the  parties  in 
making  the  contract  must  impair  its  obligation.  And  to  ascer- 
tain the  end  contemplated  by  them,  we  must  look  to  the  law  as 
it  existed  at  the  time  when  the  contract  was  made.  All  men  are 
presumed  to  know  the  law;  and  the  law  then  ezisiing  enters 
into  and  forms  a  part  of  the  contract  without  any  express  stip- 
ulation to  that  efiect.  Parties  in  entering  into  contracts  only 
expressly  stipulate  as  to  matters  that  cannot  appear  without 
such  stipulation.  It  would  be  idle  for  them  to  say,  expressly, 
that  they  incorporate  in  their  agreement  the  law  then  existing. 

As  the  law  enters  into  the  contract,  and  forms  a  part  of  it, 
the  obligation  of  such  contract  must  depend  upon  the  law  exist- 
ing at  the  time  the  contract  was  made.  The  contract  being,  then« 
complete  and  operative,  the  legislature  cannot,  by  a  subsequent 
act,  impair  its  obligation  by  requiring  the  performance  of  other 
conditions  not  required  by  the  law  of  the  contract  itself.  The 
rights,  as  well  as  the  intentions  of  the  parties,  are  fixed  and  as- 
certained by  the  existing  law;  therefore,  to  require  the  perform- 
ance of  other  conditions  to  make  the  contract  operative  is  to 
impair  its  obligation.  The  power  to  impose  conditions  after 
the  contract  is  once  complete  and  perfect  is  nothing  but  the 
power  to  impair  its  obligation,  and  this  the  constitution  has 
prohibited. 

It  would  be  impracticable  to  review  the  numerous  decisions 
■>t  the  federal  and  state  tribunals  upon  this  subject  I  may, 
however,  refer  to  the  able  opinions  of  Chief  Justice  Boyle  and 
justices  Mills  and  Ousley  in  reference  to  the  relief  laws  of  Ken- 
tucky, and  to  the  opinion  of  Chief  Justice  Marshall,  in  the  case 
of  Sturges  v.  Crowninshield,  4  Wheat  191;  Blair  v.  Williams,  4 
Lilt.  35, 117.  For  a  more  full  expression  of  my  own  views,  I  refer 
to  my  opinion  in  the  case  of  Stafford  v.  Lick,  7  Cal.  479. 

For  the  reasons  stated,  I  am  constrained  to  consid^  that  pro- 
vision of  the  act  of  April  27, 1855,  declaring  the  claims  of  pre- 
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fffJBting  creditors  f orerer  barred  if  they  failed  to  comply  with 
the  new  conditionB  imposed,  as  impairing  the  obligation  of  con- 
tracts, and  therefore  Toid.  It  is  not  necessary,  under  this  fiew 
of  the  case,  to  notice  the  other  points  made. 

There  being  money  in  the  county  treasury  applicable  to  the 
payment  of  this  warrant,  let  a  x>eremptoiy  mandate  issue. 

FuLD,  J.    I  concur  in  the  judgment  that  a  peremptoiy  man- 
domtM  issue. 


MOESON    V.  BlBBEEL 

(9  OAXOonA,  117.) 
or  Mnm  in  bis  Mumro  Claim  oh  Pubuo  Lums  n  Paonm, 
and  not  hsTing  been  exempted  by  Uw,  may  be  taken  la  exeeatioa. 

Tbm  opinion  states  the  facts. 

BaU  and  Hume,  for  the  appellants. 

Sanderson  and  NeweU,  for  the  respondent. 

By  Court,  Tebbt,  0.  J.  This  was  an  action  to  veooTer  poa> 
session  of  a  mining  daim,  the  plaintiff  alleging  title  and  prior 
possession.  The  defendant  set  up  a  title  by  purchase  at  a  sale 
under  execution.  A  demurrer  to  the  answer,  on  the  ground 
that  the  facts  stated  constituted  no  defense,  was  sustained  by 
the  court  below,  and  a  judgment  rendered  in  fayor  of  plaintiff. 

The  question  presented  is,  whether  a  mining  claim  is  liable 
to  seisure  and  sale  under  execution. 

By  our  statute,  **  all  goods,  chattels,  money,  and  other  prop- 
erty, real  and  personal,  of  the  judgment  debtor,  not  exempt  by 
law,"  is  liable  to  execution. 

Property  is  the  exdusiye  right  of  possessing,  enjoying,  and 
disposing  of  a  thing;  it  is  <'  the  right  and  interest  which  a  man 
has  in  lands  and  chattels,  to  the  exclusion  of  others; "  and  the 
term  is  sufficiently  comprehensiYe  to  include  evexy  species  of 
estate,  real  or  personal:  Jackaon  t.  Houed,  17  Johns.  283;  Doe, 
Lessee,  t.  Langlands,  14  East,  870. 

The  legislature  haye  by  a  series  of  enactments  recognised  the 
right  of  the  miner  to  take  and  occupy,  for  mining  purjioscs,  a 
portion  of  the  public  domain;  and  haye  provided  a  remedy  by 
action  against  all  who  trespass  on  his  possession. 

**  By  tiiis  appropriation,  he  acquires  a  Tested  interest  in  the 
exclusiye  occupation  and  enjoyment  of  the  land  as  against  all 
the  world,  subject  only  to  the  right  of  the  goTemment  by 
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whose  license  and  permission  his  possession  was  acquired;  and 
his  right  to  protect  the  prox>erty  for  the  time  being  is  as  full 
and  perfect  as  if  he  was  the  tenant  of  the  superior  proprietor 
for  years,  or  for  life:"  Merced  Mining  Company  v.  Fremoni^  7 
Cal.  130  [68  Am.  Deo.  762]. 

He  has,  in  addition  to  the  right  of  exclusive  possession  and 
enjoyment,  the  right  of  absolute  disposition;  and  may  selU 
transfer,  or  hyx>othecate,  without  let  or  hinderance  from  any 
one.  Contracts  for  the  sale  of  such  interests  have  been  fre- 
quently recognized  and  enforced  by  the  courts. 

We  think  the  interest  of  a  miner  in  his  mining  claim  is  prop- 
erty, and  not  haTii^  been  exempted  by  law,  may  be  taken  in 
execution. 

Judgment  rerersed,  and  cause  remanded  for  further  proceed- 
ings. 

BuBHSTT,  J.y  concurred.      ^^^ 

'  Tn  FBDrciFAL  CASS  18  dTBD  in  State  t.  ifoene,  12  CaL  TOt  sad  Hftghu 
T.2)6Wll^23Id.0O6,lothepoiIltthatamlIler'•llltaMtlll  his  ebim  la  mib* 


Halleok  v.  Gut. 

[9  OAUVosmA,  181.] 
Balis  bt  Exsootobs  amb  JfTniciAL,  and  the  contimet  with  the  bidder  need 

not  he  aigned  hy  the  partiea. 
SuBsnnmoK  or  Ons  Nams  fob  Avothib  ob  AuonoNBXB'a  Lm  oi 

PcBCHASBBS  cauDOt  affect  the  Talidityof  the  aale.    Theoxdera  directing 

and  confirming  it  give  it  validity. 
Exboutob's  Dbbd  C0NTAIK8  No  Wabbabtt,  and  only  oonTeya  the  title 

of  the  deceased  to  the  pnrohaaer. 
Iv  Probatb  Salbs,  Caveat  Emptob  is  Bulb,  and  it  is  no  excnae  for  not 

paying  the  bid  that  the  bidder  finds  the  title  defective. 
Dbbt  hot  Dub  gaunot  at  its  Facb  bb  Ofibbt  aoaikst  Akothbb  at  rs 

Face  where  they  bear  different  ratea  of  interest 

The  opinion  states  the  facts. 

WkUcomb^  Pringle,  and  Fellan,  for  the  appellant. 

Oregory  Yale,  for  the  respondents. 

By  Court,  Bxtbnbtt,  J.  This  was  a  bill  to  compel  the  defend* 
ant  to  pay  the  sum  bid  by  him  for  certain  lots  sold  by  pUuntiiFs, 
as  executors  of  Joseph  L.  Folsom,  deceased,  under  an  order  of 
the  probate  court.  The  court  below  rendered  a  decree  for  the 
plaintifis,  and  the  defendant  appealed. 
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The  first  point  made  by  tlie  defendant  is,  that  the  sale  was 
not  binding  because  there  was  no  subscribing  of  the  contract 
by  the  plaintiffs  or  thdr  agent.  The  fate  of  this  objection 
depends  upon  the  question  whether  sales  by  executors  and 
administrators,  under  our  probate  system,  are  judicial  or  minis- 
terial. If  judicial,  the  contract  need  not  be  in  writing,  sub- 
scribed by  the  parties.  The  statute  of  frauds  does  not  apply 
to  such  a  case,  the  sale  being  made  by  the  coiurt. 

The  administrator  or  executor  is  under  the  control  of  the  pro- 
bate court.  In  the  sale  of  property  he  is  the  moving  party  in 
behalf  of  creditors,  but  acts  subject  to  the  orders  of  the  court. 
The  order  of  the  probate  court  directing  the  sale  of  the  real 
estate  of  the  deceased  is  a  judicial  act.  It  is,  in  substance, 
similar  to  a  decree  in  chancery  for  the  sale  of  specific  property. 
The  order  of  the  probate  court  may  not  in  specific  terms  de- 
scribe the  exact  property  to  be  sold;  but  it  still  has  reference  to 
the  property  already  described  upon  it  records,  and  is  therefore, 
in  effect,  the  same  as  a  decree  in  chancery.  The  administrator, 
or  executor,  in  making  the  sale,  does  the  particular  act  which 
the  order  of  the  coiurt  itself  directs  him  to  perform.  The  court 
determines  that  specific  property  must  be  sold,  and  by  its  order 
directs  the  administrator  to  sell  the  same  according  to  law.  The 
mode  of  the  sale  is  pointed  out  by  express  statute.  When  sold, 
the  report  of  the  sale  is  made  by  the  administrator  to  the  court, 
and  unless  confirmed  by  order  of  the  court,  there  is  no  binding 
sale,  and  no  title  can  pass  to  the  purchaser.  To  be  valid,  the 
sale  must  first  be  ordered  by  the  court,  and  afterwards  con- 
firmed by  it.  The  order  for  the  sale,  and  the  order  of  confirma- 
tion, are  both  judicial  acts;  and  these  two  concurring  make  the 
sale  a  judicial  sale,  and  therefore  not  within  the  statute  of 
frauds.  In  making  the  sale  itself,  the  administrator  acts  for 
the  court  and  under  its  orders.  He  receives  the  bids  and  re- 
turns them,  like  a  master  in  chancery,  into  the  court  for  its  con- 
sideration. The  probate  court  is  the  guardian  of  the  rights  of 
all  i>arties  interested  in  the  estate,  and  acts  for  all. 

But  in  a  judgment  at  law  there  is  no  direction  by  the  court 
itself  that  any  specific  property  shall  be  sold.  Judgment  is 
given  for  a  specified  sum,  for  which  execution  may  issue,  and 
such  property  of  the  defendant  sold  as  the  sheriff  may  levy  upon. 
What  particular  property  will  be  sold  depends  upon  the  minis- 
terial joct  of  the  sheriff;  and  the  sale  is  made  by  him,  and  the 
title  passed  to  the  purchaser,  without  the  action  or  confirmation 
of  the  court    It  is  true  that  there  is  a  difference  in  the  mode  of 
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enforcing  a  sale  ordered  by  a  court  of  chanceiy  and  that  of  a 
sale  by  order  of  the  probate  court.  But  this  difference  in  the 
mere  mode  does  not  affect  the  character  of  the  sale  itself.  When 
a  sale  is  made  under  a  decree  in  chancery,  the  bidder  may  be 
committed  for  contempt  if  he  refuses  to  comply  with  his  bid: 
Woods  y.  Mann,  3  Sumn.  326.  The  court  can  summon  all  par- 
ties interested  and  settle  their  conflicting  claims  to  the  property 
itself. 

If  we  concede  that  the  probate  court  cannot  commit  the  bid- 
der for  contempt  when  he  fails  to  comply  with  his  bid,  this  does 
not  change  the  character  of  the  sale.  Nor  does  the  fact  that 
the  probate  court  cannot  settle  conflicting  claims  to  the  property 
have  any  such  effect,  for  the  reason  that  the  court  can  only 
order  a  sale  of  the  interest  of  the  deceased. 

The  counsel  for  defendant  has  referred  us  to  the  case  of 
Smith  y.  Arnold,  5  Mason,  414.  In  that  case  Mr.  Justice  Story 
held  that  a  sale  by  an  administrator,  imder  the  law  of  Ehode 
Island,  was  not  a  judicial  sale.  But  the  principle  upon  which 
the  decision  rested,  and  the  reason  giyen  by  the  judge,  sustain 
the  yiew  we  haye  taken.  **  In  the  case  of  an  administrator  the 
authority  to  sell  is,  indeed,  granted  by  a  court  of  law.  But  the 
court,  when  it  has  once  authorized  the  administrator  to  sell,  is 
functus  officio.  The  proceedings  of  the  administrator  neyer 
come  before  the  court  for  examination  or  confirmation.  They 
are  matters  in  pais,  oyer  which  the  court  has  no  control." 

There  is  doubtless  some  conflict  of  authority  in  reference  to 
the  character  of  probate  sales  of  real  estate.  But  under  our 
system,  which  requires  both  the  order  of  sale  and  the  confirma- 
tion by  the  court,  to  make  the  sale  yalid,  we  think  there  can  be 
no  reasonable  doubt.  These  sales  are  considered  judicial  by  the 
following  authorities:  Planters'  Banky.  Sharp,  2  How.  312;  Sar- 
geant  y.  State  Bank  of  Indiana,  12  Id.  386;  King  y.  Gunnison, 
4  Pa,  St,  172;  Bohb  y.  Mann,  11  Id.  305  [51  Am.  Dec.  551]; 
J(mes  y.  Read,  1  La.  Ann.  200;  Lynch  y.  Baxter,  4  Tex.  437  [51 
Am.  Dec.  735];  WorthingUmy.McRoberts,^  AIb^.ZW.  The  case 
of  Abell  y.  Calderwood,  4  Cal.  90,  is  not  opposed  to  this  yiew. 

The  second  point  made  by  the  counsel  of  defendant  is,  that 
the  defendant  neyer  bid  for  two  of  the  lots  included  in  the 
alleged  sale. 

It  appears  that  these  two  lots  were  struck  off  to  another  bid- 
der, who  failed  to  comply  with  the  terms  of  the  sale,  and  that 
his  name  was  erased  on  the  list  of  the  auctionee]^,  and  the  de* 
fendant  wrote  his  own  name  in  the  place  of  that  of  the  first 
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bidder.  This  was  done  about  ihiee  days  after  the  bidding,  and 
before  the  report  of  the  sale  was  made  to  the  court  and  con- 
firmed. 

We  can  see  nothing  in  this  objection.  The  mere  substitution 
of  one  purchaser  for  another  cannot  afiEect  the  validity  of  the 
■ale.  The  order  directing  the  sale,  and  the  order  confirming  it, 
giye  Titaliiy  to  the  purchase.  These  orders  are  both  required 
to  be  recorded:  Sec.  171. 

The  third  objection  made  by  the  defendant  is,  that  the  plaintiflfw 
adyertised  to  sell  as  and  for  a  good  title,  and  that  the  title  was 
defective.  The  notice  of  sale  stated  that  the  executors,  being 
thereto  authorized  by  order  of  the  probate  court,  would  sell  to 
the  highest  bidder  at  a  time  and  place  stated,  **  the  within-de- 
scribed property,  being  part  of  the  real  estate  of  the  said  Joseph 
L.  Folsom,  deceased,"  describing  the  property,  and  stating  the 
terms  of  sale. 

The  only  effect  of  an  administrator's  deed  is  to  convey  to  the 
purchaser  the  titie  of  the  deceased.  Such  a  deed  can  contain 
no  warranty  of  the  title.  The  purchaser  must  know  the  law. 
The  notice  was  of  a  probate  sale.  The  bidder,  therefore,  knew 
the  character  of  the  sale,  the  effect  of  the  deed,  and  was  bound 
to  examine  the  title  for  himself.  The  language  of  the  notice 
put  him  upon  bis  guard.  In  these  sales  caveat  emptor  is  the 
rule:  MUcheU  t.  Hazen,  4  Conn.  513  [10  Am.  Dec.  169];  Mellen 
Y.  Boarman,  13  Smed.  &  M.  101 ;  Worihinglon  v.  MoEoberts,  supra; 
Loudon  T.  Bohertson,  5  Blackf.  277;  King  t.  Ounnison^  supra; 
Edmondson  t.  Hart,  9  Tex.  554;  Fox  v.  Mensch,  3  Watts  &  S.  446. 

The  fourth  and  last  objection  made  by  the  appellant  is  to  the 
form  of  the  decree.  The  price  of  the  property  purchased  by  the 
defendant  amounted  to  fifteen  thousand  eight  hundred  and  fifty 
dollars.  The  defendant  held  a  mortgage  upon  the  lots,  and  the 
amount  of  his  mortgage  exceeded  the  amoimt  of  his  bids.  The 
mortgage  debt  was  drawing  two  and  a  half  per  cent  interest  per 
month.  By  the  terms  of  the  sale,  one  half  of  the  purchase 
money  was  to  have  been  cash  in  hnnd,  and  the  remainder  in 
ninety  days,  with  interest  from  the  date  of  the  sale  at  the  rate 
of  one  per  cent  per  month.  The  bidder  had  the  privilege  to  pay 
the  whole  sum  on  the  day  of  sale.  The  decree  of  the  court 
directed  the  entire  amount  to  be  credited  upon  the  mortgage  as 
a  payment  made  on  the  day  of  sale.  This,  we  think,  was  an 
error. 

The  bidder  who  elected  to  pay  promptly  was  entiUed  to  a  de- 
duction for  the  interest  on  one  half  the  purchase  money.    The 


Digitized  by  LjOOQIC 


April.  185&]  Mitchell  v.  Reed.  647 

defendant's  mortgage  debt  was  drawing  two  and  a  half  per  oent 
per  month,  and  the  proceeds  of  the  sale  were  dedicated  to  the 
payment  of  his  debt.  But  by  the  terms  of  the  sale  he  was  com- 
pelled to  give  more  for  the  property  than  he  otherwise  would 
have  been.  The  executors  gave  him  property  in  place  of  cash, 
but  they  charged  him  cash  instead  of  credit  prices  for  it,  when, 
at  the  same  time,  the  sale  was  partly  on  credit. 

The  decree  must  be  modified,  and  the  case  remanded  to  the 
court  below,  with  directions  to  modify  the  decree  in  accordance 
with  this  opinion,  without  costs  on  appeal. 

Tbbbt,  0.  J.,  concurred. 

AniinnflTiUTOR's  Sale  is  Judicial  Salb:  Ljfneh  ▼.  Baxter,  51  Am.  Deo. 
735;  Moore  v.  SchuUz,  53  Id.  446;  SaeheU  v.  Twining,  57  Id.  599;  Bobb  v. 
Mann,  51  Id.  551. 

AuonoNEKB  IS  Rboabded  as  Aqsnt  Of  Both  Vkndob  and  VsyDKB, 
at  the  time  of  the  sale,  and  his  entry  In  his  book  is  a  sufficient  raemorandom 
of  the  sale,  within  the  intent  and  meaning  of  the  statate  of  frauds,  and  binds 
both  parties:  Dotp  v.  WUder,  60  Am.  Deo.  756;  Craig  v.  Cfocffrry,  54  Id.  299, 
note  300,  where  other  cases  are  collected. 

ExEOUTOB  CANNOT  BiND  EsTATK  OF  Deckdbnt  bt  Wabbanty  Debd,  and 
if  he  gives  the  purchaser  a  bond  for  warranty  title,  it  is  not  in  his  character 
as  executor,  but  personally,  that  he  does  so:  Worthy  v,  /oAiMbis  52  Am.  Dec 
399;  Lynch  ▼.  BaaOer,  51  Id.  735. 


MiTQHELL  V*   REiBD* 

(9  Oaufobhia,  20i.] 
PABar  Makiho*  ExPBiss  Dxolabation  will  bb  BBTOPrBD  to  deny  its 

truth,  where  it  was  not  confidential,  but  general,  and  has  been  acted 

upon  by  others. 
EaroppBL  Opkbatis  bigausb  Dbclabation  has  bebn  Aotbd  on,  and  not 

because  of  its  truth  or  falsity  or  the  intention  with  which  it  was  made. 
Facts  Wobkino  £sTOPPBL.r— Where  H.,  a  clerk,  sold  liquor  in  M.*s  store, 

and  M.  declared  it  belonged  to  H.,  held,  that  when  attached  for  the  debts 

of  H.,  M.'s  declaration  estopped  him  from  claiming  the  property. 

Thb  opinion  states  the  facts. 

H.  O.  BeaUy,  for  the  appellant. 

Oro88  and  Marshall,  for  the  respondent. 

By  Court,  Bubnstt,  J.  The  plaintiff  was  a  merchant  engaged 
in  the  sale  of  groceries  and  liquors.  The  business  at  the  store 
was  generally  conducted  by  his  clerk,  D.  H.  Haskell.  Ou  the 
trial,  it  was  proved  by  two  witnesses  that  plaintiff  was  a  Son  of 
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Tempeianoe,  and  that  he  repeatedly  denied  that  he  dealt  in 
liquors,  alleging  that  the  liquors  in  the  store  were  the  property 
of  Haskell,  who  sold  them  without  plaintiff's  consent.  These 
declarations  of  plaintiff  coming  to  the  ears  of  William  H.  Mc- 
Orew,  a  creditor  of  Haskell's,  he  sued  out  an  attachment,  and 
had  the  liquors  attached,  and  sold  as  the  proi>ert7  of  Haskell. 
When  the  defendant  Beed,  a  constable,  levied  the  attachment 
upon  the  liquors,  he  was^  notified  by  Haskell,  as  the  agent  of 
Mitchell,  that  they  were  in  fact  Mitchell's  property.  This  suit 
was  brought  to  recover  the  value  of  the  goods  sold.  The  plain- 
tiff had  judgment  in  the  court  below,  and  the  defendant  ap- 
pealed. 

The  court  below  instructed  the  jury  that  if  MoGrew,  by  the 
representations  of  Mitchell  concerning  the  liquors,  was  induced 
to  levy  the  attachment  upon  them  as  the  property  of  Haskell, 
then  Mitchell  would  be  estopped  to  claim  them  as  his  own» 
unless  he,  by  himself  or  agent,  notified  the  officer  that  the 
liquors  were  the  property  of  plaintiff;  in  which  case  he  would 
not  be  estopped. 

It  is  insisted  by  the  learned  counsel  of  defendant  that  the 
latter  portion  of  the  instruction  was  erroneous.  Conceding 
that  McGrew  was  induced  by  the  representations  of  Mitchell  to 
bring  his  suit,  and  levy  his  attachment  upon  the  liquors  as  the 
property  of  Haskell,  was  Mitchell  estopped  to  claim  the  prop- 
erty as  his  own  ? 

Professor  Greenleaf ,  in  his  accurate  work  on  evidence,  divides 
estoppels  into  two  kinds,  solemn  and  unsolemn  admissions. 
The  latter  are  those  ''which  have  been  acted  "upon,  or  have 
been  made  to  influence  the  conduct  of  others,  or  to  derive  some 
advantage  to  the  party,  and  which  cannot  afterwards  be  denied, 
without  a  breach  of  good  faith: "  Sec.  27.  The  rule  is  laid  down 
by  the  author  in  section  207,  in  this  language:  "Admissions, 
whether  of  law  or  of  fact,  which  have  been  acted  upon  by 
others  are  conclusive  against  the  party  making  them,  in  all 
cases  between  him  and  the  person  whose  conduct  he  has  thus 
influenced.  It  is  of  no  importance  whether  they  were  made 
in  express  language  to  the  person  himself  or  implied  from 
the  open  and  general  conduct  of  the  party;  for  in  the  latter 
case  the  implied  declaration  may  be  considered  as  addressed 
to  every  one  in  particular  who  may  have  occasion  to  act  upon  it." 

If  the  "implied  declaration  may  be  considered  as  addressed 
to  ei^fiiry  one  in  particular  who  may  have  occasion  to  act  upon 
it,"  we  can  see  no  reason  why  an  express  declaration  to  a 
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third  party  may  not  be  considered  as  equally  addressed  to 
others  who  afterwards  act  upon  it.  If  the  express  declaration 
be  confided  to  the  third  party  as  a  confidential  communication, 
then  it  might  admit  of  some  doubt.  But  where  the  express 
declaration  to  the  third  party  is  not  confidential,  but  general, 
and  this  is  afterwards  acted  upon  by  others,  the  party  making 
the  declaration  should  be  estopped. 

The  particular  intention  with  which  the  declaration,  expressed 
or  implied,  was  made  is  not  material,  except,  perhaps,  when  the 
communication  is  confidential.  It  is  the  fact  that  the  declara* 
tion  has  been  acted  upon  by  others  that  constitutes  the  liability 
to  them.  '*It  makes  no  difference  in  the  operation  of  the 
rule  whether  the  thing  admitted  was  true  or  false — it  being  the 

fact  that  it  has  been  acted  upon  that  renders  it  conclusive 

If  it  is  a  case  of  innocent  mistake,  still  if  it  has  been  acted  upon 
by  another,  it  is  conclusive  in  his  favor:"  1  Greenl.  Ev.,  sec. 
208,  and  note  4. 

If  McGrew  was  induced  to  bring  his  suit,  and  levy  his  attach 
ment  in  consequence  of  the  declarations  of  Mitchell,  then  Mo 
Grew  acted  upon  those  declarations.  And  after  he  incurred  the 
expense  of  a  suit  he  otherwise  would  not  have  brought,  it  was 
too  late  for  Mitchell  to  object,  unless  Haskell  had  other  property 
known  and  accessible  toMcGrew,  upon  which  he  could  have  levied 
his  writ.  If  McGrew  had  given  credit  to  Haskell  upon  the  faith 
i)f  Mitchell's  declarations,  then  it  would  be  perfectly  clear,  from 
reason  and  authority,  that  the  estoppel  would  be  complete.  The 
same  principle  applies  to  this  case.  There  can  be  no  difference 
except  as  to  the  amount  in  the  two  cases.  The  law  will  not 
look  upon  that  question.  The  expense  to  which  McGrew  was 
put  by  the  declaration  of  Mitchell  may  have  been  much  less 
than  the  amount  of  his  debt  against  Haskell;  but  still  he  was 
induced  to  incur  this  expense  in  consequence  of  Mitchell's 
declaration.  If  Mitchell  is  not  holden,  then  McGrew  must  lose 
his  costs  and  expenses. 

The  case  of  First  Presbyterian  (JongregaHon  of  Salem  v.  Wit- 
liams,  cited  by  Nelson,  J.,  in  WeUand  Canal  Company  v.  Hatha' 
way,  8  Wend.  483,  is  a  case  in  point.  There  the  plaintiffs  were 
induced  to  bring  an  ejectment  suit  by  the  false  statement  of  the 
defendant,  and  the  latter  was  held  to  be  estopped  to  set  up  an 
otherwise  good  defense  against  the  action. 

If  parties  choose  to  make  untrue  statements  by  which  others 
are  injured,  they  should  be  estopped  to  unsay  what  they  have 
before  said.    Estoppels,  in  general,  are  odious;  but  in  mercan- 
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tile  and  ordinary  businesa  transactions,  where  men  must  trust 
to  appearances  and  the  declarations  of  parties,  because  they 
have  no  other  means  of  information  in  such  cases,  the  courts 
have  been  inclined  to  extend  the  list  of  estoppels:  Doey.  Oliver ^ 
2  Smith's  Lead.  Cas.  605,  note. 
Judgment  reversed,  and  cause  remanded. 

Tkbbt,  0.  J.,  concurred.     

EsTOPPBL  IN  PAiii.— The  gooeral  rule  m  to  estoppeli  in  pais  is  laid  down 
in  note  to  Taylor  v.  Zepp,  66  Am.  Deo.  118,  where  other  oases  are  ooUeoted. 
But  no  estoppel  arises  from  a  deoeptive  answer  to  an  impertinent  inqoiry 
from  one  who  may  be  deemed  a  meddlesome  intmder,  where  the  party  makes 
known  the  truth  as  soon  as  he  sees  his  answer  acted  on  as  true:  Pierce  7. 
Andrews,  52  Id.  748,  and  note.  Equitable  estoppel  never  takes  place  unless 
the  party  seeking  to  avail  himself  of  it  has  been  actually  misled:  Jewett  v. 
Miller,  61  Id.  751,  and  note. 

The  principal  case  is  cited  in  McGee  v.  SUme,  9  CaL  606,  and  Ham  v. 
CoU,  51  N.  H.  287,  S.  C,  12  Am.  Rep.  123,  124,  to  the  point  that  to  work  an 
estoppel  it  is  not  necessary  that  declarations  or  conduct  should  be  intended  to 
deceive,  but  that  if  they  were  likely  to  deceive,  and  parties  acted  on  them, 
it  is  enough. 


Gerkb  v.  Camfoenia  Steam  Navigation  Co. 

[9  Oaufobmia,  361.] 

Declakations  of  Master  of  Steamboat  while  Sparks  are  Setting 
Fire  to  Grain-fields  are  part  of  the  resgestcs,  and  are  admissible  in  evi- 
dence to  establish  the  liabilily  of  the  owners  of  the  steamboat  for  the 
damage  done  by  the  Ore. 

Steamboat  Companies  must  Provide  All  Rbasokable  Precautions  to 
protect  the  property  of  others.  Carelessness  in  providing  means  of 
prevention  of  injury,  or  in  the  use  of  the  means  where  pmvided,  accom- 
panied by  injury  to  an  innocent  party,  will  make  the  company  liable. 

What  Facts  and  Circumstances  Constitute  Evidence  of  Carelessness 
is  a  question  of  law  for  the  courts.  But  what  particular  weight  will  be 
given  to  these  facts  and  circumstances  is  a  matter  for  the  jury. 

Failure  to  Use  Spark-catchers  is  Evidence  of  Carelessness  in  an 
action  against  a  steamboat  company  for  setting  fire  to  a  grain-field,  and 
that  fact  being  admitted  by  the  pleadings,  with  other  testimony,  justifies 
a  refusal  of  a  nonsuit  and  sustains  the  verdict  of  the  jury. 

Thb  opinion  states  the  facts. 

Janes,  Lake,  and  Boyd,  for  the  appellant. 

E,  Cook,  for  the  respondent. 

By  Court,  Burnett,  J.     This  was  .an  action  to  reoover  dam- 
ages for  the  unskillful  construction  of  the  chimneys  of  the 
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«teamer  Swan,  and  the  negligenoe  of  the  officers  and  serranta 
of  the  company  in  running  the  yessel  upon  the  Sacramento 
river,  in  consequence  of  which  the  crop  of  grain  belonging  to 
plaintiff,  on  the  bank  of  the  stream,  was  set  on  fire  and  consumed 
by  sparks  issuing  from  the  chimneys  of  the  boat,  in  July,  1856. 
The  plaintiff  obtained  a  yerdiot  and  judgment  in  the  court 
below,  and  the  defendant  appealed. 

The  first  point  made  by  the  counsel  of  defendant  is  that  the 
caaii  erred  in  admitting  eridence  of  the  declarations  of  the 
master. 

The  declarations  of  the  master  were  proved  by  the  witness 
McConoughay,  who  states  substantially  that  he  was  a  passenger 
upon  the  boat  at  the  time;  that  he  saw  sparks  and  pieces  of 
bark  on  fire  flying  out  of  the  chimneys  and  lighting  on  the 
grass  along  the  edge  of  the  river  on  both  banks;  that  the  wind 
was  blowing  pretty  hard  at  the  time,  and  the  fire  immediately 
communicated  to  grass,  grain,  or  anything  that  was  near;  and 
that  he  saw  the  fire  entering  into  the  grain  of  plaintiff,  which 
was  consumed.  The  plaintiff  then  asked  the  witness  this  ques- 
tion: ''What  conversation  was  had,  if  any,  by  the  officers  of 
the  boat  in  relation  to  the  fire?"  The  answer  of  the  witness 
was:  "I  heard  the  captain  say  that  it  was  pretty  hard  on  the 
farmers  to  have  their  crops  burned  up;  and  if  he  thought  the 
wind  would  lull  in  two  or  three  hours,  he  would  wait  that  time." 

The  question  and  answer  were  objected  to  by  defendant;  the 
objection  was  overruled,  and  the  defendant  excepted. 

The  declarations  of  an  agent  will  bind  the  principal  if  made 
during  the  continuance  of  the  agency  and  at  the  vexy  time  of 
the  transaction.  These  declarations,  when  thus  made,  are  con- 
sidered as  part  of  the  res  gesUe:  Story  on  Agency,  sees.  184, 
135;  Greenl.  Ev.,  sec.  113.  The  question  to  determine  is, 
whether  these  declarations  of  the  master  did  constitute  a  part  of 
the  res  gestos.  In  the  case  of  Innes  v.  Steamer  SeruUor^  1  Cal. 
461  [54  Am.  Dec.  305],  it  was  held  by  Bennett,  J.,  that  the 
declarations  of  the  master  made  the  next  morning  after  the 
collision  were  no  part  of  the  res  gestos.  So  in  the  case  of  Mateer 
V.  Brown,  1  Cal.  224  [52  Am.  Dec.  303],  it  was  held  that  the 
declarations  of  a  barkeeper  were  not  binding  upon  his  principal 
when  not  made  in  the  discharge  of  his  duty.  The  defendant  in 
that  case  was  an  innkeeper,  and  the  plaintiff  left  a  package  of 
gold-dust  with  the  barkeeper.  The  declarations  were  not  made 
by  the  barkeeper  at  the  time  he  received  the  deposit,  but  after- 
wards, when  he  took  the  bundle  out  of  the  clos<^  to  exhibit  it  to 
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a  stranger.  This  court  held  that  the  act  of  exhibiting  the  pact 
age  to  a  stranger  was  not  done  in  the  discharge  of  his  duties  as 
barkeeper,  and  his  declarations  were  therefore  but  hearsay. 

But  the  circumstances  of  the  present  case  are  different.  It 
apx)ear8  clearly  from  the  testimony  that  the  fire  was  communi- 
cated from  the  chimneys  of  the  steamer  to  the  shore,  at  places 
below,  oi)posite,  and  aboye  the  farm  of  the  plaintiff.  This  oc- 
curred on  the  same  day,  and  was  but  one  continuous  act;  and 
the  declarations  of  the  master  were  made  during  this  period, 
and  while  the  boat  was  running  under  his  command.  We  think 
these  declarations  were  clearly  admissible. 

The  second  point  made  by  the  learned  counsel  of  defendant 
is,  that  the  court  erred  in  oyerruling  the  motion  for  a  nonsuit, 
there  being  no  evidence  of  negligence  on  the  part  of  the  de- 
fendant. 

The  general  rule  upon  this  subject  is  laid  down  with  great 
clearness  by  Cowen :  Cow.  Treatise,  384.  Speaking  of  the  action 
of  trespass  on  the  case,  he  says:  ''It  lies  in  all  cases  of  negli- 
gence in  the  use  or  disposition  of  one's  property,  or  in  clearing 
or  improving  it,  by  which  another  is  injured;  and  the  true 
question  in  such  cases  is,  whether  the  defendant,  or  his  servant, 
has  been  guilty  of  negligence.  For  it  is  a  maxim  in  law,  that 
a  man  is  bound  so  to  use  his  own  as  not  to  injure  that  which 
belongs  to  his  neighbor.'' 

In  the  case  of  Radcliff*B  Ea^rs  v.  Mayor  etc.  of  Brooklyn,  4  N. 
T.  196  [53  Am.  Dec.  367],  Bronson,  0.  J.,  has  very  ably  re-, 
viewed  the  authorities  upon  this  question.  The  learned  chief 
justice  has  stated  the  true  rule  in  these  clear  and  concise  words: 
''An  act  done  under  lawful  authority,  if  done  in  a  proper  man- 
ner, can  never  subject  the  party  to  an  action,  whatever  conse- 
quences may  follow." 

The  act  must  first  be  lawful;  and  second,  it  must  be  done  in 
a  proper  manner,  to  excuse  a  resulting  injury. 

The  right  of  the  defendant  to  navigate  the  Sacramento  river 
with  steamers,  at  all  seasons  of  the  year,  cannot  be  questioned. 
The  only  question  is,  whether  there  was  negUgence  in  exercising 
this  lawful  right. 

We  have  been  referred  by  the  coimsel  of  defendant  to  the 
cases  of  Stuart  v.  Edwley,  22  Barb.  619,  and  Bood  v.  New  York 
4b  Erie  B.  B.  Co.,  18  Id.  80.  In  the  first  case,  the  defendant 
set  fire  to  his  fallow,  which  had  been  previously  burned  over. 
Three  days  afterwards  the  wind  blew  violently,  and  the  fire 
communicated  to  an  adjoining  pasture,  across  which  it  passed 
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to  the  plaintiff's  premises  and  burned  his  grass,  crops,  etc. 
The  court  held  that  the  defendant  was  not  liable.  The  fire  was 
set  in  the  dry  season  in  July,  but  in  low  swamp  ground  that  bad 
been  burned  over  in  the  preTious  month  of  May.  There  was 
no  brush  near,  and  the  fire  was  set  on  a  day  which  looked  likely 
for  rain.  The  court  CTidently  laid  much  stress  on  the  fact  that 
the  spreading  of  the  fire  was  the  consequence  of  the  high  wind 
that  arose  three  days  afterwards.  In  the  sefteond  case,  it  ap- 
peared that  the  plaintiff  had  sold  to  the  company  a  strip  of 
land  for  the  road,  of  the  value  of  sixty  dollars,  for  the  sum  of 
one  thousand  six  hundred  dollars;  and  the  court  held  that  it 
was  **  but  fair  to  presume  that,  in  giving  his  deed  to  the  defend- 
ant, the  plaintiff  must  have  contemplated  the  risk  of  fire  from 
engines  running  on  the  road."  It  was  therefore  held  that  the 
defendant  was  only  responsible  to  the  plaintiff  for  ordinaiy 
care  and  diligence  in  the  manner  of  using  its  road.  It  was  also 
held,  in  that  case,  that  authority  to  use  a  steam-engine  upon 
the  road  was  an  authority  to  emit  sparks  therefrom;  and  if  the 
most  approved  means  which  science  and  skill  have  invented 
are  applied  to  prevent  sparks  from  causing  injuries,  the  com- 
pany is  not  liable  in  case  damage  is  occasioned  by  fire  com- 
municated in  that  manner.  The  company  in  that  case  had  used 
the  most  extraordinary  precautions,  by  furnishing  their  engines 
with  the  most  approved  spark-catchers,  and  by  supplying  the 
road  with  sectional  superintendents,  section-masters,  and  sub- 
ordinate watchmen. 

The  counsel  of  plaintiff  have  referred  to  the  case  of  EdyleU 
V.  Philadelphia  (b  Beading  B.  B.  Co.,  28  Pa.  St.  878.  It  was 
proved  in  that  case  that  the  road  passed  seventy-seven  feet  from 
the  dwelling-house  of  the  plaintiff,  and  that  the  house  was  set  on 
fire  by  sparks  from  engines  passing  at  a  time  when  the  weather 
was  very  dry  and  windy,  and  the  wind  blowing  strong  across 
the  road  to  plaintiff's  house.  Sparks  were  seen  flying  from  the 
engines  to  the  distance  of  fifty  yards  from  the  road;  and  fences 
and  fields  were  set  on  fire  about  the  same  time  and  at  consider- 
able distances  from  the  road.  The  defendant  proved  that  all 
its  engines  were  in  good  order,  and  were  all  provided  with 
good  spark-catchers.  On  this  state  of  facts,  the  court  below 
directed  the  jury  to  find  for  the  defendant;  but  the  supreme 
court  reversed  the  judgment,  holding  that  it  was  a  question  foi 
the  jury  to  determine,  under  the  circumstances  of  that  case, 
whether  the  injury  was  caused  by  the  carelessness  of  the  de- 
fendant's servants.     In  delivering  the  opinion  of  the  court, 
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Lowrjy  J.9  said:  ''  How  is  it  x>088ible  for  the  court  to  say,  as 
ioatter  of  law,  how  many  sparks,  or  how  many  fires  caused  by 
them,  it  takes  to  prove  carelessness f  How  can  the  law  declare, 
except  as  a  deduction  from  facts  found,  what  are  sufficient 
spark-catchers?  When  we  find  fires  started  by  a  locomotive  at 
distances  from  eighty  to  one  hundred  and  fifty  feet  from  the 
road,  how  can  we  say  that  that  is  no  evidence  of  carelessness  t 
It  is  a  question  of  fact  whether  the  small  sparks  that  escape 
through  a  good  spark-catcher  will  ignite  wood  at  such  dis- 
tance. We  see  wooden  houses  and  lumber,  and  fire-wood  and 
shingles,  standing  all  along  the  very  edge  of  railroads  without 
being  burned.  How  can  we  say  that  the  happening  of  several 
fires  all  about  the  same  time,  along  the  line  of  road,  is  no  evi- 
dence of  carelessness?" 

The  court  further  said  that  railroad  companies  ''  are  bound 
to  temper  their  care  according  to  the  circumstances  of  danger, 
and  to  exert  more  care  when  the  property  of  others  is  in  danger 
than  when  it  is  not." 

The  doctrine  laid  down  in  that  case  seems  to  be  the  true  rule. 
The  company  have  the  right  to  use  steam-power  in  propelling 
cars  on  railroads,  or  boats  on  the  rivers,  but  it  must  provide  all 
reasonable  precautions  to  protect  the  property  of  others;  and 
these  means  of  prevention  must  not  only  be  provided,  but  they 
must  be  properly  used.  Carelessness  in  either  particular,  ac- 
companied with  injuiy  to  any  innocent  party,  will  make  the 
company  liable.  What  facts  and  circumstances  constitute  evi- 
dence of  carelessness  is  a  question  of  law  for  the  courts  to  de- 
termine. But  what  particular  weight  the  jury  will  give  to  these 
facts  and  circumstances  is  a  matter  for  the  juiy. 

In  the  present  case  it  was  informally,  though  substantially, 
alleged  in  the  verified  complaint  that  the  chimneys  of  the  Swan 
were  not  furnished  with  spark-catchers.  This  aUpgation  is  not 
specifically  denied  in  the  answer,  and  must  be  taken  as  con- 
fessed. This  admission  is  evidence  of  carelessness,  and  taken 
in  connection  with  the  other  testimony,  justified  the  court  in 
refusing  a  nonsuit,  and  amply  sustains  the  verdict  of  the  jury. 

The  third  and  fourth  points  of  defendant  have  been  substan- 
tially disposed  of  in  our  decision  of  the  first  and  second. 

Judgment  affirmed. 

Tkbbt,  0.  J.,  concnn^ed.     


DiCLASATIONS  OF  AOBSTT  ASM  AdMTIWIBLB  AaAIMST  HIS  PBOTOIPAL,  ' 

oiade  in  the  peifonntQoe  of  some  act  that  would  biod  the  principaL    Thej 
are  then  part  of  the  re$  getUB^  and  are  in  the  nature  of  original  evidenoe; 
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Moore  v.  Bettis^  63  Am.  Deo.  771,  and  note  773,  where  the  mbjeot  is  di«> 
cuBsed  at  length.  And  generally,  the  declarationB  of  a  party  are  adminibU 
in  evidenoe  if  made  at  the  time  of  the  act  done  by  him,  and  explanatory 
thereof,  where  eridence  of  snch  act  is  itself  admissible:  Wetmore  v.  Melt, 
59  Id.  607,  and  noto,  where  other  cases  are  collected;  PriiUup  v.  AfUehell,  63 
Id.  258. 

As  TO  LlABILHT  fOR  FIBB8  SST  BT  LOOOMOTIVSS,  NeOUOBNOS  IN  DomO 

80,  and  what  preventive  machinery  should  be  used,  see  note  to  Burroughs  t. 
HwuaUmic  R.  R.  Co.^  38  Am.  Dec  70;  HaH  v.  Wetiem  R.  R.  Co.,  46  Id.  719; 
BalHmore  etc.  R.  R.  Co.  v.  Woodruff,  59  Id.  72. 

Failubb  to  Usb  Spark-oatohbks  is  evidence  of  negligence:  BaUinwrt 
tic  R.  R.  Co.  V.  Woodrt^f,  69  Am.  Dec  72. 

What  Amouiitb  to  Nbouobkob  is  Qitbstiov  of  Law:  Herring  v.  WU' 
mington  etc  R.  R.  Co.,  61  Am.  Dec  395;  bnt  see  Trow  v.  VermotU  Cemiral  R. 
R.  Cou,  68  Id.  191,  where  negligence  is  declared  to  be  a  mixed  question  of 
law  and  fact. 

Thx  pbxvoipal  oasb  is  orrsD  in  Qaxfidi  v.  Kmghl^e  Ferry  Co.,  14  Gal. 
37,  to  the  point  that  an  agent's  admissions  bind  the  principal  where  they  are 
part  of  the  res  gjuim;  and  in  Agmrre  v.  Paeiard,  Id.  171,  to  the  point  thai 
the  use  of  a  spark-catcher  insoffident  to  retain  the  sparks  of  a  steamboat  for* 
naoe  is  orldenoe  of  carelessness. 
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MhiLan  t;.  VisoHEB.    MoMiLLAN  V.  Hyatf. 

[0  GALIVOBinA.  866.1 

Equttt  Dootbini  as  to  Mobtoaob  is  that  it  is  a  mere  secnrity  for  a  debl^ 
passes  only  a  chattel  interest,  and  oonstitntes  simply  alien  or  inoiim- 
brsnoe  on  the  land. 

Equitt  of  Rkdbmption  is  Rbal  and  Bbnbfigul  Bstatb  in  land,  which 
may  be  sold  and  oon^eyed  by  the  mortgagor  in  any  of  the  ordinary  modes 
of  assorance,  subject  only  to  the  lien  of  the  mortgage 

Eqcjitt  Dootbikbs  bispxotino  Mobtgaobs  havb  bbbk  Adoftbd  and  as- 
serted by  the  courts  of  Cklifomia. 

Patmbnt  of  Dbbt  Extinouishes  Mobtoaob  which  is  secnrity  for  it. 

FoBBOLOSUBXS  OF  MoBTOAOBS,  IN  Enolish  Sb^tsb,  by  which  the  mortgagor, 
after  defaolt,  is  called  upon  to  repay  by  a  specified  day,  or  be  forever 
barred  of  his  equity  of  redemption,  are  unknown  to  our  law. 

Effbct  of  Fobbclositbb  Suit  is  merely  to  ascertain  the  amounts  due,  and 
to  obtain  a  decree  directing  the  sale  of  the  premises  for  its  satisfaction. 

Statutobt  Right  of  Rbdbmption  Appubs  to  Salbs  ukdbb  Dbcbbbs  in 
Mobtoaob  Casbs  the  same  as  to  sales  under  ordinary  judgments  at  law. 

MoBTOAOOB  Retains  Estatb  aiteb  FouBCLOSirBB  and  until  consummation 
of  sale  by  conveyance,  which,  when  executed,  will  take  effect  from  the 
date  of  the  mortgage. 

Mobtoaoob's  Estate,  aftbb  Fobboloscbb  Sale  and  before  conveyance  to 
purchaser,  ii  subject  to  the  lien  of  a  judgment  against  the  mortgagor. 

Judgment  Lien  is  BmNoinsHBD  vr  Sale  of  Pbbmisbs  undbb  Pbiov 
1 4 EN,  followed  by  a  conveyance  from  the  sheriff. 
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REDBMnioxncs,  TO  RsDSBMt  MUST  Pat  Full  Amount  of  Jctdombnt  in 
favor  of  a  mortgagee  who  pnrchases  at  the  foredoeare  sale  for  iebii 
than  the  face  of  the  judgment.  The  amount  bid  and  interest,  and 
eighteen  per  oent  named  in  the  statnte,  is  insufficient. 

MOKTOAOKB  BbOOMIKO  PuBCHASXB    VOB    LbS8    THAN    JUIWMXNT  HAS  LlKM 

upon  the  property  prior  to  that  of  the  redemptioner  for  the  balance  un- 
paid. 

Execution  Pubohasxr  has  No  Lsoal  Estate  in  Pkbmises  until  Con- 
vet  ancb  Executed.  He  has  only  a  right  to  an  estate  which  may  be 
perfected  by  a  conveyance. 

Object  of  Protest  is  to  take  from  the  payment  its  voluntary  character,  and 
thus  conserve  to  the  party  a  right  of  action  to  recover  back  the  money. 
It  has  no  application  to  voluntary  payments. 

Protest  does  not  Prevent  Payment  being  Dischaboi  of  the  demand 
upon  which  it  is  made,  so  far  as  such  demand  is  legal. 

Attachbtent  cannot  Fasten  on  Funds  in  Bankers'  Hands  for  whica 
certificates  of  deposit  have  been  issued. 

Suits  bt  Attachment  and  Injunction  to  Obtain  and  Secure  Repay- 
ment of  money  overpaid  upon  redemption  do  not  impair  the  legal  effoct 
of  the  payment. 

Law  Raises  Obuoation  to  Refund  Monet  Paid  upon  Compulsion,  and 
the  form  of  action  b  cuwmpsU  for  money  had  and  received. 

Mandamus  to  Compel  Sheriff  to  Execute  Deed  to  Redemptioner  may 
be  brought  in  the  county  where  the  relator  resides. 

^ATUTE  THAT  ACTIONS  AGAINST  PUBLIO  OFFICER   FOR  AOTS  DOHE  by  him 

lu  virtue  of  his  office  shall  be  tried  in  the  county  where  the  cause  arose, 
applies  only  to  affirmative  acts  of  the  officer,  and  not  to  mere  omissions 
or  neglect  of  official  duty. 

The  opinion  states  the  facts. 

Heydenfeldl  and  Shqfter,  for  the  appellants  in  the  ejectment 
suit  and  in  the  equity  suit,  and  for  the  respondent  in  the  pro- 
ceeding for  mandamiis, 

John  Ourrey,  for  the  respondents  in  the  ejectment  suit  and  in 
the  equity  suit,  and  for  the  appellant  in  the  proceeding  fox 
mandamiLS, 

J.  A.  McDougaU  and  J.  B.  WeUer,  also  for  the  respondents  in 
the  ejectment  suit. 

By  Court,  Field,  J.  These  three  cases  were  argued  together. 
The  firQt  is  an  action  of  ejectment;  the  second,  an  application 
for  a  mandamus;  and  the  third,  a  bill  in  equity.  In  tilie  first, 
judgment  was  rendered  for  defendants;  in  the  second,  a  per- 
emptory mandamws  was  awarded;  and  in  the  third,  the  demurrer 
was  sustained,  and  .the  bill  dismissed.  The  first  two  cases 
depend  upon  the  same  question — the  validity  of  the  alleged 
redemption  by  McMillan,  of  the  premises  in  controversy,  from 
ilio  solo  under  the  decree  of  foreclosure.  ■ 
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The  facto  as  disclosed  by  the  records  are  briefly  as  follows: 
In  December,  1851,  Osio  was  the  owner  of  the  premises,  which 
are  situated  in  Marin  county,  and  executed  a  mortgage  npon 
them  to  Bird  to  secure  a  promissory  note  of  three  thousand  dol- 
lars, payable  in  six  months,  with  interest  at  the  rate  of  five  per 
cent  a  month.  Bird  assigned  the  note  and  mortgage  to  Edwards 
and  Edwards  assigned  them  to  Cary.  In  the  mean  time,  Osio 
sold  and  conveyed  the  premises  to  Randall.  In  September, 
1853,  Cary  instituted  suit  upon  the  mortgage,  making  Osio  and 
Randall  defendants;  and  in  December,  1854,  obtained  a  ^lecree 
for  the  foreclosure  of  the  mortgi^e  and  the  sale  of  the  premises 
to  satisfy  the  debt  due,  which  was  adjudged  to  be  eight  thousand 
four  hundred  dollars,  the  amount  to  draw  interest  at  five  per 
cent  a  month.  From  the  decree  Randall  appealed  to  the  su- 
preme court,  where  at  the  April  term,  1856,  the  appeal  was  dis- 
missed, with  twenty  per  cent  damages.  The  remiUitur  having 
been  filed  in  the  court  below,  an  execution  or  certified  copy  of 
the  decree  was  issued  to  the  sheriff,  by  whom  the  premises  were 
sold  on  the  fourteenth  of  June,  185G  to  Cary  for  the  sum  of  six- 
teen thousand  dollars.  Cary  received  a  certificate  of  the  sale, 
which,  with  the  balance  due  him  on  the  judgment,  was  subse- 
quently assigned  to  the  defendant  Hyatt,  to  whom,  on  the  nine- 
teenth of  February,  1857,  the  sheriff  executed  a  deed  of  the 
premises.     The  defendants  claim  under  this  deed. 

In  November,  1854,  Jessie  Smith  recovered  a  judgment  against 
Randall  in  the  fourth  district  court,  and  on  the  twentieth  of 
February,  1855,  filed  a  transcript  of  its  docket  in  the  office  of 
the  recorder  of  Marin  county.  Upon  this  judgment  execution  , 
was  issued,  and  the  interest  of  Randall  in  the  premiss  sold 
thereunder,  on  the  twelfth  of  March,  1855,  for  two  thousand 
dollars,  at  which  sale  the  defendant  Richards  became  the  pur- 
chaser, received  a  certificate  of  sale,  and  on  the  ninth  of  Febru- 
ary, 1856,  a  deed  from  the  sheriff. 

In  January,  1855,  the  plaintiff  McMillan  recovered  a  judgment 
against  Randall,  in  the  fourth  district  court,  for  over  fourteen 
thousand  dollars,  and  filed  a  transcript  of  its  docket  in  the  office 
of  the  recorder  of  Marin  county,  on  the  seventh  of  February, 
1855.  On  the  twenty-first  of  July,  1855,  the  plaintiff  recovered 
another  judgment  against  Randall  in  the  twelfth  district  court, 
for  over  eight  thousand  dollars,  and  immediately  thereafter  filed 
a  transcript  of  its  docket  in  the  same  recorder's  office.  Upon 
the  first  judgment  recovered  by  the  plaintiff,  execution  was  is- 
sued in  January,  1856,  and  the  interest  of  Randall  was  sold 
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thereunder  on  the  seventeenth  of  March,  1856,  for  two  thousand 
dollars,  at  which  sale  the  plaintiff  became  the  purchaser,  received 
a  certificate  of  sale,  and  on  the  twentynsixth  of  December,  1856, 
a  deed  from  the  sheriff. 

On  the  thirteenth  of  December,  1856,  the  plaintiff,  in  company 
with  his  counsel,  called  upon  the  sheriff  of  Marin  county  to  re^ 
deem  the  premises  from  the  purchase  and  lien  of  Caiy  under 
the  decree  in  the  foreclosure  case,  serving  at  the  same  time  upon 
the  sheriff  a  notice  of  redemption,  accompanied  with  his  affidavit 
of  the  amount  due  upon  his  two  judgments  and  duly  certified 
copies  of  their  dockets.  On  the  evening  previous  the  counsel 
of  the  plaintiff  had  requested  the  sheriff  to  prepare  a  statement 
of  the  amount  necessary  for  the  redemption,  which  he  accord- 
ingly did  on  the  following  morning,  making  the  amount  twenty- 
four  thousand  one  hundred  and  twenty-six  dollars  and  eight 
cents.  This  sum  was  paid  by  the  plaintiff  to  the  sheriff,  with  a 
protest  as  to  certain  specified  items.  The  circumstances  attend- 
ing this  payment,  with  the  protest  and  subsequent. suits,  will  be 
fully  stated  and  considered  in  determining  the  question  how 
far  the  payment  operated  as  a  redemption.  The  district  court 
of  the  seventh  district  held,  in  the  ejectment  suit,  that  only  the 
stun  of  seventeen  thousand  six  hundred  and  six  dollars  and 
eighty-seven  cents  operated  as  a  legal  payment  for  the  purposes 
of  redemption,  and  that  the  same  was  insufficient,  and  gave 
judgment  for  the  defendants;  whilst  the  district  court  of  the 
twelfth  district  held  that  a  redemption  was  effected,  and  ordered 
a  peremptory  mandamiLs  to  the  sheriff  of  Marin  county  to  exe- 
.  oute  a  deed  to  the  plaintiff  as  redemptioner. 

The  first  question  presented  relates  to  the  right  of  redemption 
by  the  plaintiff.  This  right  is  denied  by  the  defendants,  and 
in  support  of  their  position  they  contend:  1.  That  the  legal  title 
to  the  premises  passed  to  the  mortgagee  upon  the  execution 
of  the  Osio  mortgage,  leaving  in  the  mortgagor  only  an  equity 
of  redemption;  2.  That  by  the  decree  in  the  mortgage  case 
the  equity  of  redemption  was  entirely  barred  and  foreclosed, 
and  the  estate  became  absolute  in  Caiy,  the  assignee  of  the 
mortgage;  8.  That  the  judgments  of  the  plaintiff,  having  been 
recovered  after  the  decree  of  foreclosure,  did  not  attach  as  liens 
upon  the  premises;  and  4.  That  even  if  liens  by  the  judg- 
ments originally  attached,  they  were  subsequently  lost;  the  lien 
of  the  first  judgment  by  the  sale  on  the  execution,  although  a 
part  only  of  the  judgment  was  satisfied  by  such  sale,  and  the  lien 
of  the  second  judgment  by  the  sale  under  the  Smith  judgment 
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There  is  great  diversity  of  opinion  in  the  adjudged  cases  as  to 
the  rights  of  mortgagor  and  mortgagee,  both  before  and  after 
condition  broken,  arising  from  the  different  views  taken  of 
mortgages  at  law  and  equity,  and  the  more  or  less  extended  ap- 
plication of  equitable  doctrines  to  contracts  of  this  description 
in  courts  of  law.  In  England  a  mortgage  is  regarded  in  law  as 
a  conyeyance,  vesting  in  the  mortgagee,  upon  its  execution,  a 
conditional  estate,  which  becomes  absolute  upon  breach  of  its 
condition,  and  of  course  carrying  with  it  tdl  the  rights  and  inci- 
dents belonging  to  the  ownership  of  property.  Thus  the  mort- 
gagee, unless  restrained  by  stipulations  in  the  mortgage,  is  there 
entitled  to  immediate  possession  of  the  land,  and  may  enter 
peaceably  or  bring  ejectment;  and  his  right  to  possession  cannot 
be  defeated,  except  by  payment  at  the  period  fixed  by  the  terms 
of  the  mortgage.  Payment  subsequent  to  that  period  only  gives 
an  equity  of  redemption,  and  a  reconveyance  is  necessary  to 
vest  the  title  in  the  mortgagor:  Coote  on  Mort.  839;  2  Oreen- 
leaf 's  Cruise,  91.  The  same  doctrine  prevails  in  several  of  the 
states.  Thus  in  Doe  ex  dem.  Shule  v.  Orimea,  7  Blackf.  1,  the 
supreme  court  of  Indiana  held  that  an  action  of  ejectment  would 
lie  by  the  mortgagee  against  the  mortgagor  before  default. 
**  The  law,  we  think,"  said  Sullivan,  J.,  ''is  well  settled  that  the 
mortgagee,  by  virtue  of  his  mortgage,  becomes  the  legal  owner 
of  the  premises,  and  is  consequently  entitled  at  law  to  the  imme- 
diate possession,  unless  there  by  an  agreement  between  the  par- 
ties, expressed  in  the  contract  or  plainly  inferable  from  it,  that 
the  mortgagor  shall  remain  in  possession."  Blaney  v.  Bearce,  2 
Oreenl.  187;  Newall  v.  Wright,  8  Mass.  189  [8  Am.  Dec.  98]; 
Oolman  v.  Packard,  16  Id.  89.  But  in  equity,  both  in  England 
and  the  United  States,  a  -mortgage  is  regarded  in  a  very  dif- 
ferent light.  The  settled  doctrine  of  equity  is,  that  a  mortgage 
is  a  mere  security  for  a  debt,  and  passes  only  a  chattel  interest; 
that  the  debt  is  the  principal  and  the  land  the  incident;  that  the 
morligage  constitutes  simply  a  lien  or  incumbrance;  and  that  the 
equity  of  redemption  is  the  real  and  beneficial  estate  in  the  land, 
which  may  be  sold  and  conveyed  by  the  mortgagor  in  any  of 
the  ordinary  modes  of  assurance,  subject  only  to  the  lien  of  the 
mortgage.  This  equitable  doctrine,  established  to  prevent  the 
hardships  springing  by  the  rules  of  law  from  a  failure  in  the  strict 
performance  of  the  conditions  attached  to  the  conveyance,  and 
to  give  effect  to  the  just  intent  of  the  parties  in  contracts  of  this 
description,  has  been  in  most  of  the  states  gradually  adopted  by 
the  courts  of  law,  although  in  some  instances  to  a  Ihnitod  extent 
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only:  4  Eenf  s  Oom.  160.  The  cases  indicate  a  fluctuation  be- 
tween equitable  and  common-law  views  of  the  subject;  and  a 
hesitation  by  the  courts  of  law  to  carry  the  equitable  doctrine 
U  its  legitimate  results:  Oray  y.  JenkSy  3  Mason,  521. 

"  Unless  the  different  purposes  of  a  mortgage  are  adverted  to," 
observes  Parker,  C.  J.,  in  Smith  v.  Moore,  11  N.  H.  59,  **  there 
would  appear  to  be  much  confusion  in  the  books  relative  to  the 
rights  of  the  mortgagor  and  mortgagee,  and  with  those  pur- 
poses in  view,  an  attempt  to  reconcile  them  would  be  made  in 
vain." 

The  law  concerning  estates  in  dower,  referred  to  by  the  de- 
fendants' counsel,  furnishes  an  illustration  of  the  change  which 
the  original  character  of  mortgages  has  undergone.  To  entitle 
a  widow  to  a  dower,  the  seisin  of  the  husband  must  have  been 
more  than  an  equitable  seisin;  it  must  have  been  a  legal  seisin 
of  the  estate  of  inheritance.  In  the  case  of  Stelle  v.  Carrol,  12 
Pet.  205,  Taney,  C.  J.,  said  **  that,  according  to  the  principles 
of  the  common  law,  a  widow  is  not  dowable  in  her  husband's 
equiiy  of  redemption;  and  if  a  man  mortgages  in  fee  before 
marriage,  and  dies  without  redeeming  the  mortgage,  his  widow 
is  not  entitled  to  dower."  But  in  the  case  of  Collins  v.  Torry, 
7  Johns.  278  [5  Am.  Dec.  273],  it  was  adjudged  that  the  estate 
of  the  mortgagor  is  the  real  estate  at  law,  and  that  the  widow 
of  the  mortgagor  may  recover  her  dower  out  of  the  land  mort- 
gaged, the  court  saying:  '*  We  have  in  this  state  [New  York] 
gone  greater  lengths  than  the  precedents  in  the  English  books 
towards  a  recognition  of  the  mortgagor's  estate  at  law." 

In  Bunyan  v.  Mersereau,  11  Johns.  538  [6  Am.  Dec.  393], 
which  was  an  action  of  trespass,  the  question  presented  was, 
whether  the  freehold  was  in  the  plaintiff  who  had  purchased  the 
equiiy  of  redemption  under  a  judgment  against  the  mortgagor, 
or  in  the  defendant,  the  mortgagee,  whose  mortgage  was  prior 
to  the  judgment;  and  the  court  held  the  freehold  to  be  in  the 
plaintiff,  and  said:  ''Mortgages  are  not  considered  as  convey- 
ances of  land  within  the  statute  of  frauds,  and  the  forgiving 
the  debt,  with  the  delivery  of  the  security,  is  holden  to  be  an 
extinguishment  of  the  mortgage." 

In  Jackson  v.  Bronaon,  19  Johns.  325,  the  mortgagor  sustained 
ejectment  against  the  grantee  of  the  mortgagee,  and  the  court 
said:  ''It  is  now  well  settled  that  the  mortgagee  has  a  mere 
chattel  interest,  and  the  mortgagor  is  considered  as  the  proprie- 
tor of  the  freehold.  The  mortgage  is  deemed  a  mere  incident  to 
the  bond,  or  personal  security  for  the  debt,  and  the  assignment 
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of  the  interest  of  the  mortgagee  in  the  land,  without  an  assign- 
ment of  the  debt,  is  considered  in  law  as  a  nullity/' 

In  Oardner  v.  ffeartt,  3  Denio,  234,  Beardsley,  J.,  says:  **A 
mortgage  creates  a  specific  lien  on  the  land  mortgaged,  as  a 
judgment  duly  docketed  does  a  general  one  on  the  land  of  the 
judgment  debtor.  But  the  mortgagee,  as  such,  hsua  no  title  to 
the  land  mortgaged;  he  has  neither  jtL8  in  re  nor  cut  rem,  but  a 
mere  security  ifor  his  debt;  title  to  the  land,  notwithstanding  the 
mortgage,  remaining  in  the  mortgagor." 

In  Waring  v.  Smyths  2  Barb.  Ch.  135,  Chancellor  Walworth 
said :  ''  Before  the  adoption  of  the  revised  statutes,  it  was  settled 
by  the  courts  of  this  state  that  the  mortgagor  was  to  be  consid- 
ered as  the  real  owner  of  the  fee  of  the  lands  mortgaged,  except 
for  the  mere  purpose  of  protecting  the  mortgagee  as  the  holder 
of  a  security  thereon  for  the  payment  of  his  debt.  And  the  re- 
vised statutes  have  restricted  the  legal  rights  of  the  mortgagee 
still  further,  by  depriving  him  of  the  power  to  bring  a  suit  to 
recover  the  possession  of  the  mortgaged  premises  before  a  fore- 
closure. The  only  right  he  now  has  in  the  land  itself  is  to  take 
possession  thereof,  with  the  assent  of  the  mortgagor,  after  the 
debt  has  become  due  and  payable,  and  to  retain  such  possession 
until  the  debt  is  paid.  The  mortgiage,  then,  is  here  nothing  but 
a  chose  in  action,  or  a  mere  lien  or  security  upon  the  mortgaged 
premises,  as  an  incident  to  the  debt  itself."  The  cases  cited 
above  fron\  Johnson's  reports  were  decided  several  years  pre- 
vious to  the  adoption  of  the  revised  statutes  referred  to  by  the 
chancellor.  A  provision  more  extensive  in  effect  than  the  New 
York  statute  is  embodied  in  our  practice  act.  Section  260  reads 
as  follows:  ''A  mortgage  of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  proi>erty  without  a 
foreclosure  and  sale."  This  section  takes  from  the  instrument 
its  common-law  character,  and  restricts  it  to  the  purposes  of 
security.  It  does  not,  it  is  true,  in  terms,  change  the  estates 
at  law  of  the  mortgagor  and  mortgagee,  but  by  disabling  the 
owner  from  entering  for  condition  broken,  and  restricting  hia 
remedy  to  a  foreclosure  and  sale,  it  gives  full  effect  to  the  equi- 
table doctrine,  upon  a  consideration  of  which  the  section  was 
evidently  drawn.  An  instrument  which  confers  no  right  of  either 
present  or  future  possession  possesses  little  of  the  character  of 
a  conveyance,  and  can  hardly  be  deemed  to  pass  any  estate  in 
the  land.  The  just  and  liberal  doctrines  of  equity  respecting 
mortgages  have  been  adopted  in  this  state,  and  asserted,  either 
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directly  or  indirectly,  in  repeated  instances  by  this  court.  In 
Oodeffroy  y.  Caldwell,  2  Cal.  489  [56  Am.  Dec.  860],  it  was  said 
that  ''  mortgages  at  the  present  day  are  considered  as  merely 
securities  for  the  payment  of  money,  and  no  breach  of  their  con- 
ditions can  possibly  vest  the  title  in  the  mortgagee." 

In  Peters  t.  Jamestown  Bridge  Company,  5  Cal.  336  [63  Am. 
Dec.  134],  the  mortgagee.  Perry,  had  conveyed  the  proi)eriy  to 
one  person,  and  assigned  the  mortgage  to  another.  The  plain- 
tiff was  the  grantee  of  the  property,  and  the  defendants  were 
assignees  of  the  mortgage.  The  defendants  commenced  an  ac- 
tion to  foreclose  the  mortgage,  and  obtained  a  decree,  and  were 
proceeding  to  sell  the  property,  when  the  plaintiff  brought  suit 
enjoining  them  from  further  proceedings,  on  the  ground  that 
the  sale  would  create  a  cloud  upon  his  title.  The  court  below 
decreed  a  perpetual  injunction,  and  upon  appeal  to  this  court 
the  decree  was  reversed;  and  Heydenfeldt,  J.,  said:  *'  The  deed 
from  Perry  to  plaintiff  could  not  operate  as  an  assignment  of 
the  mortgage.  The  latter  is  a  tnere  security  for  the  debt,  and 
cannot  pass  without  a  transfer  of  the  debt;  so  it  would  seem 
that  the  two  transactions  are  totally  different  in  character;  the 
intent  of  the  one  is  to  convey  the  title  to  land;  of  the  other,  to 
trabsfer  a  debt  with  its  security.  If  a  contrary  doctrine  was 
maintained,  it  would  produce  the  evil,  as  in  this  case,  of  en- 
abling a  net  to  be  thrown  for  the  entrapment  of  the  innocent" 

In  Bennetiy.  Taylor,  5  Cal.  502,  the  facts  are  no|i  stated,  but 
it  would  appear  from  the  opinion  that  exception  had  been  taken 
to  the  introduction  in  evidence  of  a  mortgage,  without  first  pro- 
ducing or  accounting  for  the  note  to  secure  which  it  was  given, 
and  Murray,  C.  J.,  said:  "The  mortgage  was  a  mere  incident 
to  the  debt,  and  in  an  order  to  maintain  the  action,  which  was 
founded  on  the  plaintiffs'  possession  and  the  mortgage,  the  debt 
should  have  been  proved.'* 

In  Ord  V.  McKee,  5  Cal.  515,  the  court  said:  ''A  mortgage  is 
a  mere  incident  to  the  debt  which  it  secures,  and  follows  the 
transfer  of  the  note  with  the  full  effect  of  a  regular  assignment. 
Ord,  having  the  right  to  the  note,  had  undoubtedly  a  right  to 
foreclose  the  mortgage." 

In  Guy  V.  Ide,  6  Cal.  99  [06  Am.  Dec.  490],  the  plaintiff  had 
obtained  an  order  appointing  a  receiver  of  the  rents  and  profits 
of  the  mortgaged  premises,  pending  a  suit  to  foreclose  the  mort- 
gage. On  appeal,  this  court,  per  Terry,  J.,  said:  "  Our  statute 
forbids  a  mortgagee  from  recovering  the  mortgaged  estate,  and 
Aonfines  his  remedy  to  a  foreclosure.    The  same  reason  does 
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not,  tbeTefore,  exist,  as  by  the  English  rule,  for  appoi]\ting  a 
receiver  to  collect  the  rents  and  profits,  pending  the  litigation. 
The  mortgage  is  considered  as  only  the  security  for  the  debt; 
the  estate  remains  that  of  the  mor1^;agor,  in  the  character  of 
owner,  and  most  continne  to  remain  so,  with  all  the  incidents  of 
ownership,  until,  by  a  foreclosure  and  sale,  a  new  owner  is  sub- 
sHtuted." 

In  Fhelan  t.  Qlney,  6  Cal.  478,  the  doctrine  of  Ord  v.  McKee, 
6  Id.  515,  and  Bennett  v.  Taylor,  Id.  502,  was  a£5rmed.  In  Bel- 
loc  V.  Bogers,  9  Id.  123,  Burnett,  J.,  said  arguendo:  "At  com- 
mon law,  a  mortgage  vested  the  legal  title  in  the  mortgagee, 
subject  to  be  defeated  by  the  performance  of  the  condition  sub- 
sequent. But  this  theory  is  entirely  changed  by  our  system, 
and  the  legal  title  remains  with  the  mortgagor,  subject  to  be 
divested  by  a  foreclosure  and  sale." 

The  decisions  of  this  court  from  which  the  above  citations  are 
taken  were  made,  with  one  exception,  in  equity  cases;  but  the 
langndge  of  the  court  does  not  appear  in  any  instance  to  have 
been  governed  by  a  consideration  of  the  tribunal  in  which  the 
remedy  was  sought,  but  entirely  from  a  consideration  of  the 
nature  of  the  contract. 

The  mortgage  being  a  mere  security  for  a  debt,  it  must  follow 
that  the  payment  of  the  debt,  whether  before  or  after  default, 
will  operate  as  an  extinguishment  of  the  mortgage.  Indeed,  in 
those  courts,  with  some  few  exceptions,  where  the  common-law 
yiew  of  mortgages  is  the  most  strictly  adhered  to,  payment  of 
the  debt  is  held  to  revest  the  estate  without  a  reconveyance  in 
the  mortgagor,  though  it  is  difficult  to  see  upon  what  principle. 
If  the  mortgage  is  a  conveyance  after  default,  it  must  be  equally 
so  before;  the  only  difference  being  that  in  the  one  case  the 
estate  conveyed  is  conditional,  and  in  the  other  absolute.  If 
after  default  the  estate  be  absolute,  it  is  not  easy  to  perceive 
how  the  grantee  can  be  divested  without  deed  under  the  statute 
of  frauds;  and  yet,  according  to  the  general  doctrine  of  the  mod- 
em cases,  payment  has  that  effect.  This  is  one  of  the  inconsist- 
encies arising  from  a  partial  adoption  of  the  equitable  doctrines 
by  the  courts  of  law. 

In  truth,  the  original  character  of  mortgages  has  undergone  a 
change.  They  have  ceased  to  be  conveyances,  except  in  form. 
They  are  no  longer  understood  as  contracts  of  purchase  and  sale 
between  the  parties,  but  as  transactions  by  which  a  loan  is  made 
on  the  one  side,  and  security  for  its  repayment  furnished  on  the 
other.     They  pass  no  estate  in  the  land,  but  are  mere  securi* 
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ties;  and  default  in  the  payment  of  the  money  seonred  does  not 
diange  their  character. 

Proceedings  for  the  foreclosure  of  mortgages,  in  the  sense  in 
which  the  terms  are  used  in  England,  and  in  several  of  the 
states,  by  which  the  mortgagor,  after  default,  is  called  upon  to 
repay  the  loan  by  a  specified  day,  or  be  forever  barred  of  his 
equity  of  redemption,  are  unknown  to  our  law.  The  owner  of 
the  mortgage  in  this  state  can  in  no  case  become  the  owner  of 
the  mortgaged  premises,  except  by  purchase  upon  sale  under 
judicial  decree  consummated  by  conveyance.  A  foreclosure  suit, 
by  our  law,  results  only  in  a  legal  ascertainment  of  the  amount 
due,  and  a  decree  directing  the  sale  of  the  premises* for  its  satis- 
faction, the  surplus,  if  any,  going  to  subsequent  incumbrancers 
or  the  owner  of  the  premises,  and  execution  following  for  any 
deficiency.  And  by  the  decision  of  this  court  in  Kent  v.  Laffan, 
2  Cal.  595,  the  statutory  right  of  redemption  is  held  equally  ap- 
plicable to'  sales  under  decrees  in  mortgage  cases  as  to  sales 
under  ordinary  judgments  at  law.  Whether  this  decision  would 
be  now  made,  were  the  question  an  open  one,  it  is  unnecessary 
to  determine.  It  has  been  repeatedly  recognized  as  law  by  this 
court:  Harlan  v.  Smith,  6  Id.  173;  and  has  been  acted  upon  by 
parties  for  years;  rights  of  property  have  been  acquired  under  it 
which  we  are  not  at  liberty  at  this  day  to  disturb.  By  this  de- 
cision, the  estate  of  the  mortgagor  and  of  the  judgment  debtor 
after  sale  stand  upon  the  same  footing,  and  the  insertion  in 
the  decree  of  a  clause  foreclosing  the  equity  of  redemption  is  a 
useless  formula,  which  cannot  enlarge  the  effect  of  the  decree, 
or  any  rights  of  the  mortgagee  under  it.  The  decisions  as  to 
the  estate  of  the  judgment  debtor  after  sale  become,  therefore, 
authorities  for  determining  the  estate  of  the  mortgagor  after 
sale  under  decree;  and  from  them  it  will  be  found  that  the  es- 
tate must  remain  in  the  mortgagor  until  a  consummation  of  the 
sale  by  conveyance,  as  it  does  in  the  judgment  debtor,  and  that 
the  conveyance,  when  executed,  will  take  effect  in  the  one  case 
from  the  date  of  the  mortgage,  as  it  does  in  the  other  from  the 
time  the  lien  of  the  judgment  attached. 

By  a  statute  of  New  York,  passed  in  1820,  any  creditor  was 
entitled  to  redeem  premises  sold  under  execution,  if  he  had  a 
lien  upon  them  by  a  decree  in  chancery  or  judgment  at  law, 
rendered  before  the  expiration  of  fifteen  months  from  the  date 
of.  the  sale.  Under  this  act  the  question  was  raised  in  the 
courts  of  that  state  as  to  the  estate  of  the  purchaser  previous  to 
the  exeoution  of  the  conveyance,  and  as  to  the  effect  as  liens  of 


Digitized  by  VjOOQIC 


April,  1858.]         McMillan  v.  Richards.  666 

decrees  and  judgments  recovered  after  the  sale;  and  it  was  held 
that  until  the  deed  was  executed  the  purchaser  had  a  lien  only 
on  the  land:  Bissel  v.  Payne,  20  Johns.  3;  that  the  estate  of  the 
debtor  was  not  changed  by  the  sale  and  certificate  of  the  sherifif, 
and  the  purchaser  acquired  no  title  until  the  conveyance  was 
executed:  Van  Rensselaer  v.  Sheriff  of  Albany ,  1  Cow.  511;  that 
the  existence  of  the  judgment  at  the  time  of  the  sale  was  not 
essential  to  the  lien;  that  it  became  a  lien  if  recovered  within 
the  fifteen  months  after  sale:  Van  Benssdaer  v.  Sheriff  of  Onon- 
daga,  Id.  443;  even  though  the  judgment  were  confessed  for 
the  express  purpose  of  enabling  the  creditor  to  redeem:  Snyder 
V.  Warren,  2  Id.  518  [14  Am.  Dec.  519]. 

There  is  no  difference^  so  far  as  the  liens  of  the  judgments 
are  concerned,  between  our  statute  and  that  of  New  York. 
'  Here  the  statute  requires  the  lien  by  the  judgment  of  the  cred- 
itor to  be  subsequent  to  that  on  which  the  property  is  sold; 
there  the  statute  requires  the  judgment  which  creates  the  lien 
to  be  recovered  before  the  expiration  of  the  time  of  the  redemp- 
tion. The  period  within  which  the  judgment  creating  the  lien 
must  be  recovered  is  not  limited  in  either  case  by  the  sale;  and 
in  Kent  v.  Laffopn,  2  Oal.  595,  the  judgment  under  which  a 
redemption  was  recovered  after  the  sale  of  the  premises  under 
the  decree  of  foreclosure,  although  this  fact  does  not  appear  in 
the  report  of  the  case. 

It  follows  from  the  views  above  expressed  that  the  legal  title 
of  the  premises  remained  in  Bandall  after  the  sale,  under  the 
decree  of  foreclosure,  and  that  the  plaintiff  acquired  a  lien  by 
his  judgments;  the  lien  of  the  first  judgment  attaching  on  the 
seventh  of  February,  1855,  and  of  the  second  on  the  twenty-first 
of  July  of  the  same  year.  The  lien  of  this  last  judgment  was 
extinguished  by  the  sale  under  the  Smith  judgment,  made  on 
the  twelfth  of  March,  1855,  followed  by  a  conveyance  from  the 
sheriff,  which,  by  relation,  took  effect  on  the  twentieth  of  Feb- 
ruaiy,  1855,  when  the  judgment  became  a  lien.  The  second 
judgment  of  the  plaintiff  could  not  therefore  be  available  as  a 
basis  of  redemption  on  the  thirteenth  of  December,  1856;  and 
the  right  of  the  plaintiff  to  redeem,  as  a  creditor,  must  rest 
upon  the  first  judgment.  Upon  this  judgment  execution  had 
been  issued,  and  the  premises  sold  to  the  plaintiff  on  the  sev- 
enteenth of  March,  1856,  for  two  thousand  dollars,  and  it  is 
objected  by  the  defendants  that  this  sale  extinguished  the  lien  of 
the  judgment  for  the  residue. 

The  question  raised  by  this  objection  is  not  %  loam  one.    It 
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was  before  the  court  in  1853 :  Vandyke  ▼.  Harman,  8  Oal.  296.  In 
that  ease  the  plaintiff  was  the  holder  of  a  mortgage  to  secure  a 
note  of  one  thousand  five  hundred  dollars,  and  obtained  judg- 
ment for  the  amount,  and  a  decree  for  the  sale  of  the  mortgaged 
premises.  At  the  sale  he  became  the  purchaser  for  one  thou- 
sand dollars.  The  respondents,  who  were  creditors  of  the 
mortgagor,  haying  a  lien  upon  the  premises,  paid  to  the  sheriff 
the  amount  bid  by  the  plaintiff,  with  eighteen  per  cent  thereon, 
and  interest  to  the  date  of  the  redemption,  and  claimed  a  deed. 
This  the  sheriff  refused  to  execute,  and  the  respondents  applied 
to  the  court  below,  and  obtained  a  mandamus  to  compel  its 
execution.  On  appeal  the  judgment  was  reversed,  and  the 
court,  per  Heydenifeldt,  J.,  said:  ''  The  sum  paid  to  the  sheriff 
to  redeem  the  land  was  insufficient  for  that  object.  The  whole 
amount  of  Vandyke's  judgment,  with  interest,  should  have  been 
paid.  The  language  of  the  statute  is  explicit.  If  the  interpre- 
tation insisted  upon  by  the  respondents  be  correct,  that  by  the 
purchase  of  the  property  the  lien  of  the  creditor  purchasing  is 
gone,  even  for  the  purpose  of  redemption,  then  the  statute 
would  have  no  meaning  whatever.** 

The  same  question  was  before  this  court  for  consideration  in 
Knight  v.  Fair,  9  Oal.  117,  and  the  decision  in  Vandyke  v.  Har- 
man,  supra,  was  affirmed.  In  Knighi  v.  Ihir,  supra,  the  plain- 
tiff was  the  owner  of  a  judgment,  and  the  purchaser  of  the  real 
property  sold.  The  successor  of  interest  i>aid  to  the  purchaser 
an  amount  greater  than  his  bid,  but  less  than  the  amount  due 
on  the  judgment,  and  the  payment  was  held  insufficient  for  a 
redemption.  In  the  opinion  in  the  case,  Burnett,  J.,  said: 
''  The  two  hundred  and  thirty-first  section  of  the  code  allows 
the  judgment  debtor,  or  a  redemptioner,  to  redeem  within  six 
months  after  the  sale,  by  paying  the  purchaser  the  amount  of 
his  purchase,  with  eighteen  per  cent  thereon  in  addition,  to- 
gether with  any  assessments  or  taxes,  and  interest  on  such 
amount;  'and  if  the  purchaser  be  also  a  creditor,  having  a  lien 
prior  to  that  of  the  redemptioner,  the  amount  of  such  lien  with 
interest.' 

**  It  is  certain,  from  this  explicit  language,  that  the  purchaser 
may  have  a  lien  upon  the  property  prior  to  that  of  the  redemp- 
tioner. The  fact  that  he  is  the  creditor  does  not  divest  his  lien. 
He  may  be  both  a  creditor  and  a  purchaser,  and  still  have  a 
prior  lien  to  that  of  the  redemptioner.  This  can  onlj  be  upon 
the  principle  that  the  legal  estate  is  still  in  the  judgment  debtor 
until  the  delivery  of  the  sheriff's  deed;  and  if  in  the  debtor,  it 
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18  such  an  estate  as  may  be  the  subject  of  a  lien,  a  sale  undez 
execution,  or  of  a  conveyance  by  deed  from  the  debtor.  .  .  .  .We 
are  compelled  to  give  the  statute  this  construction.  If  we  do 
not,  it  has  no  meaning." 

The  cases  cited  by  the  counsel  of  the  defendants  from  the  New 
York  reports  are  not  in  conflict  with  the  decisions  of  this  court 
In  Eewaon  v.  Deygert,  8  Johns.  333,  the  purchaser  was  not  the 
owner  of  the  judgment.  The  premises  were  bid  in  by  a  third 
party.  In  such  case  the  purchaser  must  take  the  property  dis- 
charged of  the  lien  of  the  judgment,  otherwise  no  one  would  be 
safe  in  purchasing  at  a  sheriff 's  sale  for  a  sum  less  than  the  full 
amount  of  the  judgment,  as  the  property  in  his  hands  would  be 
subject  to  resale  as  often  as  any  balance  remained  unsatisfied. 
This  is  a  veiy  different  question  from  the  one  involved  in  Van- 
dyke  v.  Harman,  gupra,  and  in  Knighi  v.  Fair^  supra,  where  the 
owner  of  the  judgment  became  the  purchaser.  Besides,  the  only 
point  decided  in  Hewson  v.  Deygert,  supra,  was  that  the  court 
would  not  interfere  in  a  summary  way  by  rule  to  stay  a  second 
sale  of  the  premises  under  the  same  judgment,  the  party  with 
the  title  having  a  remedy  by  action  in  case  of  injury;  and  as  to 
the  effect  of  the  sale  in  discharging  the  lien  on  the  judgment, 
the  court  states  expressly  that  it  only  intimates  its  impression 
and  gives  '*  no  decided  opinion." 

In  1820  the  legislature  of  New  York  provided,  in  the  statute 
which  authorizes  redemptions,  that  *'  the  plaintiff  under  whose 
execution  any  real  estate  shall  have  been  sold  shall  not  be 
authorized  to  acquire  the  title  of  the  original  purchaser,  or  of 
any  creditor  to  l^e  premises  so  sold,  by  virtue  of  the  decree  or 
judgment  on  which  such  execution  issued: "  2  B.  S.  873,  sec. 
58;  and  the  decisions  cited  from  Oowen  and  Wendell  were  made 
years  afterwards.  In  S»  parte  Stevens,  4  Oow.  133,  the  owner 
of  the  judgment  was  not  the  purchaser,  and  the  decision  was 
made  in  view  of  the  provision  of  the  statute,  as  is  evident  from 
the  syllabus  of  the  reporter.  In  People  v.  Easton,  2  Wend.  297, 
the  sale  under  the  execution  was  made  for  a  sum  exceeding  the 
judgment,  which  wa9  thus  satisfied.  The  owner  was,  of  course, 
no  longer  a  creditor  having  a  lien. 

It  is  further  insisted  by  the  counsel  of  the  defendants,  that 
the  time  of  redemption  under  the  sale  upon  the  judgment  of 
the  plaintiff  having  expired  on  the  seventeenth  of  September, 
1866,  Bandall  became  thereby  divested  of  all  interest  in  the 
premises,  and  there  remained  no  interest  in  him  on  the  thirteenth 
of  Deoember  upon  which  the  judgment  could  subsist  as  a  lien. 
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The  answer  to  this  is,  that  the  title  remained  in  the  debtor  nntfl 
conveyance  executed.  Until  then  the  purchaser  had  no  legal 
estate  in  the  premises,  but  only  a  right  to  an  estate  which  might 
be  perfected  by  conveyance.  This  point  was  expressly  decided 
in  Smith  v.  Colvin^  17  Barb.  161.  That  was  an  action  of  eject- 
ment, and  it  was  objected  to  the  plaintiff's  recovery  that  his 
legal  estate  had  become  divested  by  a  sale  on  execution,  and  the 
expiration  of  the  time  of  redemption  before  trial,  and  the  court 
said:  *'  This  ground  is  untenable,  because  the  sale  had  not  been 

consummated  by  sheriff's  conveyance The  title  does 

not  pass  by  filing  the  sheriff's  certificate,  which  only  operates  as 
a  lien  by  way  of  action  to  protect  the  purchaser  against  interven- 
ing claims,  except  the  right  of  redemption.  Nor  does  the  estate 
of  the  debtor  become  vested  in  the  purchaser  by  mere  lapse  of 
'  the  time  of  redemption,  but  only,  as  we  think,  by  the  sheriff's 
conveyance  under  the  statute: "  Vaughn  v.  Ely,  4  Barb.  159. 

The  case  of  Wright  v.  Douglass,  2  N.  Y.  873,  does  not,  when 
properly  considered,  conflict  with  Smith  v.  Colvin,  supra.  The 
decision  in  that  case  was  based  upon  the  effect,  under  the  statute 
of  New  York,  of  an  attachment  upon  the  equitable  interest  of  the 
debtor  in  land.  The  objection  of  the  defendant  goes  to  the  ca- 
pacity in  which  the  plaintiff  undertook  to  redeem,  and  not  to  his 
right  of  redemption.  If  the  lien  of  thQ  judgment  was  extin- 
guished by  the  lapse  of  the  time  of  redemption,  then  the  plain- 
tiff was  the  successor  in  interest  of  Bandall,  and  as  such  was 
equally  entitled  to  redeem. 

We  do  not  perceive  the  force  of  the  objection  that  the  ope- 
rative effect  of  payment  as  a  redemption  is  to  be  determined  by 
the  capacity  in  which  a  party  entitled  to  redeem  presents  him- 
self before  the  officer.  It  can  make  no  difference  to  the  pur- 
chaser whether  the  money  is  paid  by  the  plaintiff  as  successor  . 
in  interest  or  aff  creditor  having  a  lien. 

The  next  question  for  consideration  is,  whether  the  payment 
of  twenty-four  thousand  one  hundred  and  forty-six  dollars  and 
eight  cents,  made  on  the  thirteenth  of  December,  1856,  operated 
.  as  a  redemption  of  the  premises.  The  circumstances  occurring 
at  ther  time  are  detailed  in  the  testimony  of  the  sheriff,  set  forth 
in  the  findings  of  the  court.  From  this  it  appears  that  on  the 
evening  previous  the  plaintiff,  by  his  counsel,  informed  the 
sheriff  of  his  intention  to  redeein  the  premises,  and  requested 
the  officer  to  make  out  a  statement  of  the  amount  necessary  to 
be  paid  for  the  redemption.  To  this  the  officer,  after  some  ob- 
jection, assented,  and  on  the  following  day  made  out  the  amount 
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at  twenty-four  thousand  one  hundred  and  forty-six  dollars  and 
eight  cents.  What  then  took  place  is  thus  stated  by  the  officer: 
"  Mr.  Shafter  said  that  was  too  much;  that  the  amount  required 
would  not  amount  to  seventeen  thousand  dollars,  but  he  would 
pay  whatever  sum  I  demanded,  and  insisted  I  should  name  the 
amount.  He  paid  me  the  amount,  twenty-four  thousand  one 
hundred  and  forty-six  dollars  and  eight  cents;  he  protested 
against  paying  the  amount;  said  it  was  too  much;  it  was,  at  the. 
same  time,  in  the  office;  he  requested  me  to  give  a  statement  of 
the  items  as  I  figured  it  up;  there  was  a  written  protest  served 
at  the  time  Shafter  asked  me  for  the  certificate;  I  think  he  pre- 
pared the  certificate;  I  signed  it;  Shafter  told  me  probably  that 
was  not  the  end  of  the  matter,  and  requested  me  to  deposit  in 
Garrison  &  Co.'s,  to  save  the  interest  during  the  litigation. 
About  one  week  after,  I  deposited  a  portion  with  Tallant  Jk 
Wilde,  and  a  portion  with  Parrott  &  Co I  mean  by  pro- 
test only  that  he  said  that  the  sum  was  too  much.  The  written 
protest  was  after  I  had  counted  the  money  and  found  it  correct. 
I  read  the  certificate  and  signed  it;  can't  say  whether  certificate 
was  executed  before  protest  or  after I  knew  it  to  be  cor- 
rect. I  selected  my  own  bankers;  Shafter  advised  me  as  to 
Parrott.  There  was  no  arrangement  about  the  money.  Shafter 
said  a  portion  of  the  money  was  borrowed  of  Grarrison  &  Co." 

The  written  notice  of  protest,  referred  to  in  the  testimony  of 
the  sheriff,  specified  the  items  to  which  objection  was  made. 
After  the  payment  as  described  above,  and  at  the  same  inter- 
view, the  plaintiff  requested  the  sheriff  to  deposit  the  money 
with  Messrs.  Garrison  &  Co.,  bankers,  San  Francisco,  assigning 
as  a  reason  that  a  part  of  the  same  had  been  loaned  by  them  at 
two  per  cent  per  month,  and  would  probably  be  tied  up  by  liti- 
gation for  several  months,  and  by  such  deposit  the  interest  could 
be  provided  for.  On  the  twentieth  of  December  the  sheriff  pro- 
ceeded to  San  Francisco,  from  Marin  county,  and  deposited  a 
portion  of  the  money  with  Tallant  &  Wilde,  and  a  portion  with 
Parrott  &  Co.,  receiving  certificates  of  deposit  for  the  same. 
Whilst  the  sheriff  was  in  San  Francisco,  the  plaintiff  commenced 
a  suit  against  him  for  the  recovery  of  ten  thousand  dollars,  as 
for  money  had  and  received  to  his  use,  and  issued  an  attach- 
ment, and,  according  to  the 'statement  of  the  court  in  its  find- 
ing, "  caused  the  money  so  deposited  to  be  attached  in  the  hands 
of  the  bankers,  to  satisfy  any  judgment  which  he  might  recover 
in  the  action,"  and  which  "  money  remained  so  attached  at  the 
commencement  and  trial "  of  the  ejectment  suit.    Afterwards, 
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on  the  seTenteeniJi  of  February,  1857,  the  plaintiff  filed  a  bill 
in  equity,  upon  which  an  injunction  was  issued  and  served, 
restraining  the  bankers  from  using  or  paying  out  the  moneys 
deposited,  and  the  sheriff  from  negotiating  the  certificates  of 
deposit.  In  the  bill,  which  was  duly  verified,  the  plaintiff 
alleged  that  the  sum  of  six  thousand  seven  hundred  dollars 
left  with  the  sheriff  was  not  due  and  payable  as  a  portion  neces- 
sary for  the  redemption,  and  that  the  sheriff  had  no  right  to  the 
same.  The  suit  in  equity  was  undetermined,  and  the  injunction 
in  force  at  the  commencement  and  trial  of  the  ejectment  case. 

Upon  these  facts,  the  defendants  contend  that  no  redemption 
was  made,  and  this  involves  the  consideration  of  the  effect  of 
the  protest  upon  the  payment,  the  effect  of  the  attachment  upon 
it,  and  the  effect  of  the  injunction. 

The  object  of  a  protest  is  to  take  from  the  payment  its  volun- 
tary character,  and  thus  conserve  to  the  party  a  right  of  action 
to  recover  back  the  money.  It  is  available  only  in  cases  of  pay- 
ment imder  duress  or  coercion,  or  when  undue  advantage  is 
taken  of  the  party's  situation.  It  has  no  application  to  volun- 
tary payments.  It  does  not  create  a  lien  upon  the  money  paid, 
or  any  legal  impediment  to  its  control.  It  does  not  impair,  in 
any  respect,  the  operative  effect  of  the  payment  as  a  discharge 
of  the  demand  upon  which  it  is  made,  so  far  as  such  demand  is 
legal.  It  is  notice  only  to  the  party  receiving  the  payment  that 
if  the  demand  is  illegal  in  whole,  or  in  any  specified  particulars, 
he  may  be  subjected  to  an  action  for  the  recovery  back  of  the 
amount  to  which  objection  is  made;  and  if  action  be  brought, 
the  protest  is  only  available  as  evidence  of  the  &ct  of  compul- 
sion. 

In  Fleetwood  v.  OUy  of  New  York,  2  Sandf.  476,  Sandford,  J., 
said:  **  The  legal  effect  of  the  payment  is  not  impaired  by  the 
protest  made.  When  a  pariy  pays  under  duress  of  his  goods,  a 
protest  may  become  important  as  evidence  that  the  payment  was 
the  effect  of  the  duress,  and  not  an  admission  of  the  right  en- 
forced by  the  adverse  pariy.  But  where  there  is  no  legal  com- 
pulsion, a  pariy  yielding  to  the  assertion  of  an  adverse  claim 
cannot  detract  from  the  force  of  his  concession  by  saying  '  I 
object,'  or  *  I  protest,'  at  the  same  time  that  he  actually  pays 
the  claim.  The  payment  nullifies  the  protest  as  effectually  as 
it  obviates  the  previous'  denial  and  contestion  of  the  claim: " 
See  also  Chaae  v.  Ihoinal,  7  Greenl.  184  [20  Am.  Ddc.  852] ; 
ClirUon  v.  Strong,  9  Johns.  870. 

It  is  unnecessary  to  decide  whether  the  protest,  in  the  prea- 
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ent  case,  can  be  available  for  any  purpose.  It  is  of  no  conse- 
quence whether  the  payment  was  voluntary  or  otherwise.  It 
was  absolute,  untrammeled  by  conditions.  "  There  was  no  ar- 
rangement," testifies  the  sheriff,  *'  about  the  money."  Com- 
plaints of  the  amount  required,  objections  in  the  words  **  1  pro- 
test," whether  made  orally  or  in  writing,  were  not  clogs  upon 
the  absolute  dominion  of  the  officer  over  the  money.  He  could 
have  paid  the  same  to  the  purchaser  immediately,  or  on  the  fol- 
lowing day,  or  at  any  time  during  the  week.  He  received  the 
money  on  the  thirteenth,  and  no  proceedings  were  taken  against 
him  for  the  alleged  excess  until  the  twentieth. 

The  attachment  could  not  impair  the  legal  effect  of  the  judg- 
ment. It  was  not  a  recaption  of  the  money,  nor  even  a  lien 
upon  it.  It  is  true,  the  court  finds  that  the  plaintiff  caused  the 
money  in  the  hands  of  the  bankers  to  be  attached,  and  that  the 
attachment  remained  upon  it  at  the  trial  of  the  ejectment  suit; 
but  this  finding  is  inconsistent  with,  and  negatived  by,  the  pre- 
vious finding,  that  the  bankers  had  already  issued  certificates  of 
deposit  to  the  sheriff  for  the  money.  These  certificates  are  pre- 
siuned  fo  be  in  the  ordinary  form;  it  is  not  found  that  they 
were  special  and  restricted  in  their  character.  They  were  then 
negotiable  instruments  under  the  statute,  according  to  the 
decision  of  this  court  in  Welton  v.  Adams,  4  Cal.  37  [60  Am. 
Dec.  579];  Compiled  Laws,  146. 

The  bankers,  by  the  certificates,  became  liable,  not  to  refund 
to  the  sheriff  the  specific  money  deposited,  but  to  pay  its 
amount  to  the  holder  of  the  certificates  on  their  presentation. 
After  their  issuance  there  was  nothing  in  the  possession  of  the 
bankers  belonging  to  the  sheriff  upon  which  an  attachment 
could  fasten.  There  remained  merely  an  obligation  to  pay  the 
holder  of  the  certificates,  whoever  he  might  be:  Sheets  v.  Culver, 
14  La.  449;  Kimbal  v.  PlarU,  Id.  611.  Whether  the  certificates 
could  have  been  reached  by  any  proceedings  under  attachment 
whilst  in  the  hands  of  the  officer,  it  is  unnecessary  to  determine. 
No  such  proceedings  were  taken,  and  it  is  sufficient  that  the 
money  deposited  could  not  have  been  affected  by  the  attach- 
ment. In  the  argument  of  counsel  the  character  of  the  suit 
seems  to  have  been  lost  sight  of.  The  suit  is  not  based  upon 
any  supposed  present  interest  of  the  plaintiff  in  the  specific 
money  paid  on  redemption;  it  involves  no  assertion  of  title,  but 
proceeds  upon  the  relation  of  creditor  and  debtor.  The  com- 
plaint in  the  action  alleges  an  indebtedness,  and  the  words 
''had  and  received  to  the  plaintiff's   use"  are   put  as    the 
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consideiation  upon  which  to  support  the  qssumpsii  on  the  part 
of  the  defendant.  Where  money  is  paid  upon  compulsion,  the 
law  raises  an  obligation  to  refund,  and  the  form  of  the  action 
is  for  money  had  and  received  to  the  plaintiff 's  use.  The  ar* 
gument  attempted  to  be  drawn  from  the  technical  language  to 
qualify  the  payment  is  based  upon  a  misconception  of  the 
nature  of  the  action,  and  the  character  of  the  pleadings  in  it. 

The  bill  upon  which  the  injunction  was  issued  alleges  the  facts 
in  relation  to  the  redemption  of  the  premises  and  the  subsequent 
deposit  of  the  money  with  bankers  in  San  Francisco,  and  the 
issuance  of  certificates  by  them,  and  as  distinct  grounds  of  the 
equity  jurisdiction  avers  the  irresponsibility  of  the  sheriff  and 
his  sureties,  and  sets  forth  the  various  pretenses  of  Hyatt,  that 
the  redemption  was  imperfect  and  abortive;  that  the  judgment 
under  which  it  was  made  was  fraudulent  and  void;  that  the 
amoimt  paid  was  insufficient  for  redemption,  or  ineffectual,  by 
reason  of  the  protest,  all  of  which  pretenses,  it  says,  are  false 
in  fact;  and  further  avers  that  Hyatt  has  induced  the  sheriff,  by 
giving  a  bond  of  indemnity  to  execute  to  him  a  deed^  of  the 
premises,  and  yet  insists  that  in  case  the  redemption  should 
prove  effectual,  he  will  be  entitled  to  the  sum  of  twenty-four 
thousand  one  hundred  and  forty-six  dollars  and  eight  cents. 
The  bill  concludes  with  a  prayer  for  the  injunction  above  men- 
tioned, and  that  a  receiver  be  appointed  to  take  the  custody  of 
the  certificates,  and  to  hold  the  same  for  the  purposes  of  the 
suit,  and  to  invest  the  funds  at  interest  pending  the  litigation; 
that  an  account  of  the  money  paid  under  protest  be  taken,  and 
that  the  excess  above  the  amount  essential  to  effect  a  redemp- 
tion be  decreed  to  be  paid  to  the  plaintiff;  and  in  the  event  the 
court  should  adjudge,  for  any  reason,  the  redemption  to  be 
inoperative,  then  that  the  whole  sum  be  decreed  to  the  plaintiff; 
but  in  the  event  the  redemption  should  be  adjudged  valid,  then 
that  so  much  of  the  amount  as  was  essential  for  the  redemption 
be  paid  to  the  parties  entitled  thereto. 

To  the  bill  the  defendants  demurred;  some  of  them  on  the 
ground  that  it  did  not  show  any  redemption  by  the  plaintiff; 
and  the  others  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained on  this  last  ground,  and  the  bill  dismissed. 

The  facts  stated  in  the  bill  do  not  constitute  a  case  for  the 
cognizance  of  a  court  of  equity.  It  does  not  present  a  case  of 
trust.  If  the  redemption  was  invalid,  the  plaintiff  is  entitled  to 
the  whole  of  the  money;  but  if  valid,  and  there  was  any  exceM 
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in  the  payment,  he  is  entitled  to  saoh  excess,  assaming  (for  Wu 
do  not  attempt  to  decide  the  question)  that  the  payment  of  such 
excess  was  by  compulsion.  In  either  case,  the  remedy  at  law 
is  ample.  Whatever  hypothesis  is  taken,  the  sheriff  can  only 
be  a  debtor,  either  for  Uie  whole  amount  or  for  the  excess,  and 
his  insolvency  is  no  ground  for  the  interference  of  a  court  of 
eqaiiy.     The  demurrer  was  therefore  well  taken. 

As  there  was  no  ground  for  the  equiiy  suit,  it  can  have  no 
effect  upon  the  validity  of  a  transaction  which  was  closed  on 
the  thirteenth  of  December  previous,  except  as  evidence  of  the 
intent  of  the  parties  at  the  time.  And  neither  from  the  Ian* 
guage  nor  scope  and  purpose  of  the  bill  can  any  inference  be 
drawn  against  the  absolute  and  unconditional  character  of  the 
payment.  It  contains  not  a  word  which  can  be  tortured  intC' 
an  admission  against  the  claim  of  the  plaintiff.  That  the  par- 
ties entitled  to  the  money  may  have  been  injured  by  the  injunc* 
tion  is  possible;  but  they  have  their  remedy  on  the  injunction 
bond.  In  Ex  parte  Newell,  4  Hill,  689,  the  creditor  paid,  tin- 
conditionally,  to  the  sheriff  the  requisite  amount  for  redemp- 
tion, and  immediately  thereafter  served  an  injunction  in  his 
own  favor  restraining  the  sheriff  from  paying  it  over;  and  it 
was  held,  nevertheless,  that  he  was  entitled  to  the  sheriff's 
deed.  The  bill  in  that  case  was  filed,  and  the  injunction  ob- 
tained in  advance,  forbidding  the  sheriff  from  paying  over  the 
money  which  the  creditor  might  pay  to  effect  the  redemption 
until  the  further  order  of  the  court  of  chancery,  and  it  was  ob- 
jected that  in  consequence  of  the  service  of  the  injunction  there 
was  no  redemption;  but  the  court,  by  Bronson,  J.,  said: 
"  Whether  the  injunction  was  properly  issued  or  not  is  a  ques- 
tion for  the  court  of  chancery.  Assuming  that  it  was  regular, 
and  that  the  money  is  stayed  in  the  hands  of  the  sheriff,  we  are 
still  of  opinion  that  there  was  a  good  redemption  by  Addington. 
He  made  an  unconditional  payment  of  the  amount  of  the  bank 
judgment,  and  the  sheriff  received  and  receipted  the  money 
before  the  injunction  was  served.  The  redemption  was  then 
complete,  and  subsequent  service  of  process  to  stay  the  money 
in  the  hands  of  the  sheriff  could  not  tmdo  what  had  already 
been  well  done.  It  is  not  like  the  case  of  a  tender  trammeled 
with  conditions,  or  an  offer  of  payment  without  parting  with 
the  money.   . 

This  authority  is  conclusive  on  the  point  in  the  case  at  bar. 
After  a  careful  consideration  of  the  objections  of  the  learned 
counsel  of  the  defendants,  we  are  of  opinion  that  the  redemp- 
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don  of  the  thirteenth  of  December,  1866,  was  complete;  and 
the  subsequent  attachment  and  injuction  suits  cotdd  not  undo 
what  was  then  well  done. 

In  the  mandamxis  case  there  is  the  further  objection  raised  by  the 
defendants,  not  involved  in  the  determination  of  the  other  cases 
— that  the  proceedings  were  taken  in  the  wrong  county.  The 
deed  of  the  twenty-sixth  of  December  was  executed  to  the  plain- 
tiff in  his  capacity  as  purchaser.  Sixiy  days  having  elapsed 
from  the  time  of*  his  redemption  from  the  sale  under  the  decree 
of  foreclosure,  he  became  entitled  to  a  further  deed  as  redemp- 
tioner  under  section  232  of  the  practice  act,  and  the  proceedings 
were  taken  in  the  district  court  of  San  Francisco  to  compel  the 
execution  of  the  deed.  The  county  where  a  cause  is  to  be  heard 
is  to  be  determined,  with  some  specified  exceptions  by  the  resi- 
dence of  the  parties.  The  general  nile  under  the  statute  in  force 
at  the  time  these  proceedings  were  instituted  is  contained  in 
section  20  of  the  practice  act,  which  provides  that  the  action 
shall  be  tried  in  the  counfy  in  which  the  parties,  or  some  of 
them,  reside  at  its  commencement.  This  case  is  not  embraced 
by  any  of  the  exceptions,  and  therefore  falls  within  the  general 
rule.  The  second  subdivision  of  section  19,  which  provides  that 
actions  against  a  public  officer  for  acts  done  by  him  in  virtue  of 
his  office  shall  be  tried  in  the  county  where  ihe  cause,  or  some 
part  of  them,  arose,  applies  only  to  affirmative  acts  of  the  offi- 
cer, by  which  in  the  execution  of  process,  or  otherwise,  he  inter- 
feres with  the  property  or  rights  of  third  persons,  and  not  to 
mere  omissions  or  neglect  of  official  duty:  EUioU  v.  Cranio  $ 
Adm'ry  18  Wend.  85;  Hopkins  v.  Eeywood,  Id.  265.  Nor  does 
the  proceeding  involve  the  determination  of  a  right  or  interest 
in  real  estate.  The  relator  claims  only  an  offidal  document, 
the  possession  of  which  will  enable  him  to  assert  any  rights  he 
may  have  acquired.  The  awarding  of  the  mandamtis  cannot  de- 
termine these  rights,  or  in  any  respect  affect  the  interests  of 
third  parties.  The  objection,  therefore,  to  the  county  is  un- 
tenable. 

It  follows  from  the  views  we  have  taken  of  these  cases  that  the 
judgment  in  the  ejectment  case  must  be  reversed,  and  the  judg- 
ments in  the  other  two  cases  affirmed.  In  the  ejectment  case  all 
the  facts  are  found  by  the  court  below,  and  it  is  the  settled 
practice  of  this  court,  since  the  decision  of  Holland  v.  San  Fran* 
CISCO,  7  Cal.  361,  to  direct  in  such  cases,  upon  a  reversal,  the  entry 
of  the  judgment  warranted  by  the  facts  found.  In  McMillan  v. 
Richards,  therefore,  the  judgment  is  reversed,  with  directions 
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to  the  court  below  to  enter  judgment  in  favor  of  Uie  pkuntilf 
for  the  poBsession  of  the  premises  described  in  the  complaint, 
and  the  recovery  of  the  damages  assessed  for  their  use  and  oc- 
cupation.   In  the  other  two  cases  the  judgment  is  affirmed. 

Tebbt,  0.  J.,  and  Bcbhbtt,  J.,  concurred. 

MOKTGAOB  IS  BX7T  MeRS  ^ECUBJTY  VOR  PaTMBNT  OV  DbBT.      It  doM  DOt 

pan  title  to  the  land,  bnt  is  only  an  incnmbranoe  or  lien  npon  it:  Peten  v« 
Jameatoum  Bridge  Co.,  63  Am.  Deo.  134;  Duty  y.  Oraham,  62  Id.  534;  Burke 
V.  Cruger,  58  Id.  102;  Oadefftoy  t.  CcUdwell,  56  Id.  360,  and  note,  whera 
prior  caaee  are  ooUeoted.  But  see  Buck  v.  Stbazey^  Id.  681,  where  it  i^  held 
that  mortgage  notes  are  the  principal,  and  the  land  is  merely  aooessory 
thereto.    See  also  IHache  v.  Kramer,  47  Id.  368. 

MoRTOAOOR  MAT  Sell  Equitt  OF  Redbm PTiON  to  mortgagee,  but  he  is  en- 
titled to  every  favorable  consideration  on  accoont  of  the  nneqnal  relation  of 
the  parties:  Hyndtnan  v.  Hyndman,  46  Am.  Dec.  171.  The  grantee  of  equity 
of  redemption  has  a  right  to  redeem,  notwithstanding  a  foreclosure  and  sale, 
unless  he  has  been  made  a  party  to  the  suit:  Bradley  y.  Snyder,  58  Id.  564. 
And  the  grantee  of  a  mortgagor's  equity  of  redemption  is  not  barred  of  his 
right  to  redeem  by  a  purchase  of  the  mortgaged  premises  made  by  the  holder 
of  a  mortf^age  debt:  Moore  v.  Anders,  60  Id.  551. 

Patment  or  MoRTOAOs  Dbbt  ExTiNOinsHSs  MoRTOAOS  which  is  securi^ 
for  it:  Bowman  t.  ManUr,  66  Am.  Dec.  743;  Oale  v.  Menahig,  64  Id.  197; 
Ryan  t.  DmUap,  63  Id.  334,  and  note,  where  prior  cases  in  this  series  are 
collected. 

Purohasbr's  Titlb  undbr  Judombnt  Relatss  Back  to  Inobption  of 
LiCN,  and  is  paramount  to  any  title  based  on  a  prior  levy  and  sale  under 
a  junior  judgment:  Andrew  v.  WUbee,  34  Am.  Dec  450;  Rogere  v.  Brent,  50 
Id.  422,  and  note,  where  prior  cases  are  collected;  8Umt  v.  Keye$,  43  Id.  465. 

LiZN  OF  Sbnior  Judomknt  Lost  bt  Salb  of  Prbmisbs  undbr  Junior 
Judombnt  and  Exbcution:  Harriaon  y.  McHenry,  52  Am.  Dec  435,  and 
note;  Jonee  v.  Judhms,  34  Id.  392.  But  contra,  see  Commercial  Bank  t. 
Yazoo  County,  38  Id.  447,  and  note;  Andrew  t.  Doe^  Id.  460,  and  note; 
Bank  qfJUieeouri  y.  Wette,  51  Id.  163. 

Rboovbrt  of  Monbt  Paid  undbr  Compuubion:  See  note  to  Mayor  qf  Bal- 
timore Y.  Leffermam,  45  Am.  Dec.  153,  where  the  question  is  discussed  at 
length:  AUeon  v.  Ihtrant,  49  Id.  596. 

Thb  frinoipal  oasb  n  oitbd  in  Cfregory  y.  Higghu,  10  CaL  340,  to  the 
point  that  attachment  cannot  fasten  on  funds  in  a  banker's  hands  for  which 
negotiable  instnunents  have  been  given;  in  MilU  v.  Barney,  22  Id.  249,  and 
Poorman  v.  MilU,  35  Id.  120,  to  the  point  that  certificates  of  deposit  are  nego* 
tiable  instruments;  in  ffc^ffley  v.  Maier,  13  Id.  14;  Johnson  v.  Sherman,  15  Id. 
293;  Ooodenow  v.  Ewer,  16  Id.  467;  Fogarty  v.  Sawyer,  17  Id.  592;  Lord  v. 
Morris,  18  Id.  488;  DuUan  v.  Warschauer,  21  Id.  621;  Kidd  v.  Temple,  22 
Id.  262;  Bludworth  v.  Lake,  33  Id.  264;  Heyland  v.  Badger,  35  Id.  413;  Jack- 
Mn  V.  Lodge,  36  Id.  39,  42,  58,  59;  Mack  v.  Wetder,  39  Id.  254,  255;  Ladus 
V.  />.  Jt  M,  R.  R.  Co.,  13  Mich.  396,  to  the  point  that  a  mortgage  is  a  mere 
security,  passes  only  a  chattel  interest,  leaving  the  legal  title  in  the  mort« 
gagor;  in  N€^fle  v.  Macy,  9  Cal.  428,  to  the  point  that  a  mortgagee  can  only 
obtain  title  to  the  land  at  foriiclosure  sale;  but  in  Oreen  v.  Butler,  26  Id.  602; 
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this  biMd  dedtfAlJoii  is  limited  to  the  question  imder 
cUred  that  the  judge  *'luid  no  reference  to  a  oontrmct  afifocting  the  title  nude 
by  the  mortgagor  hin^self  snbseqnent  to  the  making  of  the  mcnigage.  Befer- 
enoe  was  only  made  to  the  possibility  of  aoqoiring  title  throogh  the  mortgage 
independent  of  any  further  action  on  the  part  of  the  mortgagor."  In  DuUon 
▼.  Wanehauett  21  GaL  623,  the  principal  case  is  cited  with  approval  to  the 
point  that  payment  of  a  mortgage  debt  eztingnishes  the  lien  of  a  mortgsgei 
in  WUUb  y.  Farte^,  24  Id.  408,  to  the  point  that  when  a  debt  is  barred 
by  the  statute  the  remedy  on  the  mortgage  is  also  barred,  because  the  mort* 
gage  is  only  an  incident  to  the  debt;  in  Mantffomery  v.  TuU^  II  Id.  317,  to 
the  point  that  the  foreclosure  danse  as  to  equity  of  redemption,  in  a  decree,  is 
a  useless  formula;  in  OroM  t.  Jbisler,  21  Id.  895,  and  iS^loitf  y.  Macff,  22  Id.  650, 
that  all  judicial  sales  are  alike  entitled  to  the  same  right  of  redemption  as  a 
foreclosure  sale;  in  Chunmnig$  y.  Ooe,  10  Id.  531,  Ooodenow  y.  Ewer,  16  Id. 
469,  and  Page  Y.  Roberts,  31  Id.  301,  that  the  legal  title  does  not  pass  in  fore- 
closure  sale  until  the  deliTery  of  the  sheriff  ^i  deed,  and  then  by  relation  dates 
back  to  the  date  of  the  mortgage;  in  Iblkner  y.  fftmt,  16  Id.  170,  Brvmagin  y. 
TiUinghad,  18  Id.  274,  and  Ifeeh  y.  McOhtre,  49  Id.  627,  to  the  point  that 
for  money  paid  under  compulsion  an  action  in  aseumpeU  for  money  had  and 
receiYed  lies  for  its  recoYery;  in  McMillan  y.  Viseher,  14  Id.  240,  to  the  point 
that  payment  to  a  sheriff  to  redeem  property  sold  under  execution  is  not 
compulsory;  and  in  Buclmall  y.  Story,  46  Id.  597,  S.  C,  18  Am.  Bep.  224,  to 
the  point  that  the  object  of  a  protest  is  to  take  from  a  payment  its  Yoluntary 
character,  and  thus  conserYC  to  the  party  a  right  of  action  to  recover  back  the 
money;  that  it  is  available  only  in  cases  of  payment  under  duress  orooerdoii, 
or  whMi  nndne  advantage  in  taken  of  the  party's  sitnatloiit  and  has  no  api^* 
oatioo  to  vdhmtsry  payments. 


Nash  v.  Hbbmobilla. 

|9  OAUfomoA.  0BA.] 
LiQUlDATBD  Damaois  ob  Pbnautt.— Where  defeodaal  agieed  to  sreot  a 
^wiliHtig  on  such  a  portion  of  a  lot  as  would  be  sattsfstory  to  plaintiff, 
and  give  him  possession  in  three  weeks,  to  hold  for  six  months  with 
pri^ilfiR*  ^  twelve  months,  and  upon  failure  to  perform  the  agreement 
to  pSy  the  sum  of  five  hundred  dollars  damages:  HeU  that  the  sum 
named  was  a  penalty,  and  not  liquidated  damages. 

AonoH  of  damages  for  breach  of  contract.  The  court  below 
decided  that  the  sum  named  in  the  obligation  sued  on  was  a 
penalty,  and  not  liquidated  damages,  and  plaintiff  appealed* 
The  opinion  states  the  terms  of  the  contract. 

J.  H.  MbKune,  for  the  appellant. 

Cross  and  MarshaU,  for  the  respondent 

By  Oourt,  Bubhitt,  J.  The  cases  upon  this  subject  are  nu- 
merous, and  it  is  difficult  to  deduce  from  them  any  certain  and 
definite  rule;  in  &ct,  the  transactions  of  individuals  are  so  vari- 
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ons,  and  the  circumstances  of  many  cases  so  peculiar,  that  no 
oertain  rule  can  be  adopted  for  all  cases.  But  from  the  decis- 
ions, the  following  results  seem  to  be  substantially  correct: 

1.  When  the  party  stipulates  to  pay  a  stated  sum  for  a  given 
period  of  time  during  the  continuance  of  the  failure,  then  the 
damages  are  to  be  considered  as  liquidated:  Aylel  v.  Dodd,  2 
Atk.  238;  Fletcher  y.  Dyche,  2  T.  K.  32;  Smiih  v.  SmUh,  4  Wend. 
468. 

2.  When  the  agreement  is  not  to  carry  on  trade  at  a  particular 
place;  not  to  run  a  stage-coach  on  a  particular  road;  not  to 
publish  a  rival  newspaper;  not  to  run  a  rival  steamer  on  a  par- 
ticular route; — ^in  all  these  cases  the  sum  stated  must  be  taken  as 
liquidated  damages:  Green  v.  Price,  13  Mee.  &  W.  695;  Leighion 
Wales,  3  Id.  545;  Williams  v.  Dakin,  22  Wend.  201;  California 
Steam  Nav.  Co.  v.  Wright,  6  Cal.  259  [65  Am.  Dec.  511].     . 

3.  When  the  party  stipulates  to  marry  no  other  person;  to 
convey  land,  or  pay  a  named  sum,  the  price  of  the  land  having 
been  received  by  him — the  damages  are  liquidated:  Lowe  v. 
Peers,  4  Burr.  2225;  Slasson  v.  Beadle,  7  Johns.  71. 

4.  When  a  named  sum  is  to  be  paid  for  every  acre  of  land 
plowed  up  contrary  to  agreement;  when  a  stated  sum  is  to  be 
paid  for  each  article  not  delivered — the  damages  must  be  con- 
sidered as  liquidated. 

5.  When  the  party  stipulates  to  erect  a  building  in  a  particu- 
lar manner,  within  a  given  time,  and  upon  failure  to  pay  a  named 
lum,  it  must  be  considered  in  the  nature  of  a  penalty:  Tayhe 
r.  Sandiford,  7  Wheat.  13;  Moore  v.  PUdte  County,  8  Mo.  467. 

In  Tayloe  v.  Sandiford,  supra.  Chief  Justice  Marshall  said: 
*'  In  general,  a  sum  of  money  in  gross,  to  be  paid  for  the  non-per- 
formance of  an  agreement,  is  considered  as  a  penalty It 

will  not,  of  course,  be  considered  as  liquidated  damages;  and  it 
will  be  incumbent  on  the  party  who  claims  them  to  show  that 
they  were  so  considered  by  the  contracting  parties.'' 

The  present  case  seems  to  fall  within  the  rule  applicable  to 
building  contracts.  In  this  case  the  defendant  stipulated  that 
she  would  erect  a  brick  building  to  cover  such  portion  of  the 
lot  as  would  be  satisfactory  to  plaintiff,  and  give  him  posses- 
sion within  three  weeks;  the  plaintiff  to  have  possession  for  six 
months,  with  the  privilege  of  twelve  months  or  more;  and  upon 
failure  to  perform  the  agreement,  she  was  to  pay  to  plaintiff 
the  sum  of  five  hundred  dollars  damages. 

It  will  be  seen  that  there  are  several  things  for  the  defendant 
to  do»  a  failure  to  perform  any  of  which  would  have  been  a 
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violation  of  Che  agreement.  If  the  building  had  been  erected 
upon  a  portion  of  the  lot  not  eatisfactory  to  the  plaintiff,  or  the 
-house  not  furnished  for  a  single  day  beyond  the  stipulated  time, 
the  defendant  would  have  been  liable  for  the  whole  sum,  upon 
the  theory  of  the  plaintiff's  counsel.  So,  too,  if  the  plaintiff 
had  been  disturbed  in  his  possession  for  one  day  during  the 
term  of  six  months,  or  denied  the  privilege  of  the  additional 
term.  There  is  no  statement  in  the  agreement  that  the  sum 
was  to  be  taken  as  liquidated  damages.  If  the  defendant  had 
failed  to  erect  a  suitable  brick  building,  although  finished  within 
the  time  specified,  it  would  have  been  a  violation  of  the  con- 
tract. 

We  are  of  opinion  that  the  damages  mentioned  were  not 
liquidated,  but  a  mere  penalty  to  secure  the  performance  of  the 
contract,  or  the  payment  of  such  damages  as  the  plaintiff  might 
be  entitled  to  under  the  circumstances.  In  building  contracts, 
it  may  be  difficult  to  say  what  amount  of  injury  the  plaintiff 
has  sustained  by  reason  of  the  non-completion  of  the  building 
within  the  exact  time  stated.  And  yet  this  difficulty  in  ascer- 
taining the  amount  of  the  injury  occasioned  by  the  delay  has 
not  induced  the  courts  in  such  cases  to  consider  the  sum  as  liqui- 
dated damages. 

Judgment  affirmed. 

Tebbt,  C.  J.,  concurred.     

SvM  Kamxd,  whxk  Dbbmid  Pbkaltt,  and  WHXir  JaqamATED  Dam* 
▲0S8:  FoU^  T.  iicKeega$^  66  Am.  Dec  107,  and  note;  Chwer  y.  Ctarter,  Id. 
71,  and  note;  Cal,  Steam  Nov.  Co.  v.  Wright^  65  Id.  511,  and  note;  Owrry  v. 
LartTy  49  Id.  486;  BcArd  ▼.  TdUiver.U  Id.  298,  and  note  coUeoting  former 


Laffan  v.  Nagleel 

[9  OAUTOBinA,  602.] 

OovxziAivT  nr  Lbasb  to  Lsssess,  **  their  Heibs  and  AsnoNS,"  that  in 
the  event  of  a  sale  by  the  lessor  the  lessees  shonld  have  the  ref osal  of  the 
property,  is  a  oovenant  rnnning  with  the  land. 

CoTXNANT  nr  Lbasb,  Rslatino  to  Thdvo  Dkmisbd,  attaches  to  the  land, 
and  nms  with  it 

BrsnrBSR  Relations  Cowstatutuiq  Pabtksbship.— K.  and  L.  agreed  that 
L.  shonld  advance  twelve  thousand  dollars  to  commence  erecting  a 
house  on  land  held  by  N.  under  lease;  that  N.  should  then  convey  a 
half -interest  in  the  property  to  L. ;  that  both  shonld  finish  the  building 
at  a  cost  of  eighteen  thousand  dollars  each,  aod  should  divide  the  rents 
received  from  it  thereafter:  HM,  that  N.  and  L.  were  copartners. 
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PAVTBTBii  iH  LiAflBHOLD  PuBCHASiim  Fbk  in  his  own  name,  with  his  own 
money,  the  leneee  being  entitled  to  a  refusal  of  the  property,  pnrohaaes 
for  both,  and  the  other  partner  becomes  entitled  to  his  share  upon  pay* 
ment  of  his  proportion  of  the  purchase  money. 

Sols  Manaoino  Pabtnsb's  Rblation  to  Copab,tnsr  is  0ns  or  Orbay 
Conudbnci,  and  requires  the  utmost  good  faith;  and  proof  must  be  clear 
to  show  that  the  copartner  has  waived  any  of  his  rights  to  property 
legally  inuring  to  the  partnership. 

DxDiOiiTiON  or  Pabtnkbship  Propbbtt  bt  Manaoiho  Pabtmbb  to 
Stbbbt  Purpossb,  to  render  the  remaining  portion  more  valuable, 
inures  to  the  benefit  or  detriment  of  all  the  partners,  in  proportion  to 
their  shares. 

PABTirvR  ADyANOiNO  FuNDS  will  not  be  allowed  compound  interest. 

Pabtnbb  Rksivino  Monthly  Rents  is  Chabobable  with  Intxebst 
from  date  of  recei](^t  until  paid  over  to  the  partnership. 

Mb8.  Hinelet  leased  to  Ward  and  Smith  the  premises  in 
question  for  eight  years,  at  three  hundred  dollars  per  annum. 
By  the  terms  of  the  lease  the  lessees  were  permitted  to  erect 
such  buildings  on  the  land  as  they  saw  fit,  and  in  the  event  of 
sale  by  the  lessor,  were  to  have  the  refusal  of  the  property. 
Ward  and  Smith  assigned  the  lease  to  Naglee,  who  entered  into 
an  agreement  with  Laffim,  whereby  Laffan  was  to  furnish 
twelve  thousand  dollars  toward  building  a  house  on  the  leased 
premises.  Naglee  was  then  to  deed  one  half  of  the  lease  to 
Laffan,  and  the  further  cost  of  the  building  was  to  be  borne 
equally  by  them.  The  contract  was  executed,  the  building  cost- 
ing forty-eight  thousand  dollars.  The  lease  had  four  years  yet 
to  run  at  this  time.  The  same  year  Naglee  had  Bolton,  Baron, 
&  Co.  purchase  the  land  in  fee  for  his  benefit  for  seventeen 
thousand  dollars.  They  immediately  deeded  the  property,  ex- 
cept a  strip  forming  part  of  Merchant  street,  to  Naglee,  taking 
a  mortgage  for  thiriy  thousand  dollars,  money  loaned  to  Naglee. ' 
The  seventeen  thousand  dollars  purchase  money  was  paid  out 
of  this  loan.  Lafihn  filed  his  bill  for  a  settlement  of  the  joint 
transactions,  and  to  compel  Naglee  to  convey  to  him  an  undi- 
vided half  of  the  premises.  He  obtained  a  decree  in  the  court 
below,  and  the  defendant  appealed. 

J.  O,  Baldwin  and  Deloa  Lake,  for  the  appellant. 

Edge  and  WUson,  for  the  respondent. 

By  Court,  Bubnett,  J.  The  first  and  most  important  ques- 
tion arising  in  this  case  is,  whether,  by  the  legal  effect  of  the 
a88i(niment,  the  right  to  purchase)  the  fee  of  Smith  and  wife 
passed  to  Laffan  and  Naglee. 
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It  is  mcdsted  by  ilie  leametl  counsel  for  ihe  defendant  that 
this  pre-emptive  right  was  a  personal  privilege,  appertaining 
alone  to  the  first  lessees,  and  not  assignable  by  the  terms  of  the 
original  lease;  that  it  **  was  a  mere  possibiliiy;  it  was  an  intangi- 
ble, unenforceable  obligation;  it  was,  for  any  practical  purpose, 
valueless,  and  could  not  have  entered  into  the  minds  of  the  par- 
ties making  the  arrangements  under  the  lease."  The  substance 
of  the  privilege  is  well  stated  by  the  counsel  in  these  words: 
''If  lessor  chooses,  at  any  time  hereafter,  to  sell,  and  should  offer 
the  property  for  sale,  on  such  terms  as  she  may  choose,  lessee 
may  have  the  liberty  of  buying  it  in  preference  to  any  one  else." 

It  is  certain  that  this  privilege  entered  into  the  minds  of  the 
original  parties  to  the  lease,  and  was  considered  of  value  by 
them;  otherwise  there  could  have  been  no  reason  for  its  inser- 
tion in  the  lease.  It  will  be  seen  that  the  tenants  were  author- 
ized to  make  whatever  improvements  they  pleased,  which  im- 
provements were  to  become  fixtures  when  the  lessor  paid  for 
them.  By  the  legal  effect  of  the  lease,  Mrs.  Hinkley  was  not 
bound  to  take  the  improvements  at  their  value,  but  she  had  the 
privilege  of  doing  so.  If  she  did  not  choose  to  take  them,  then 
the  tenants  had  the  right  to  remove  them.  They  were  only  to 
become  fixtures  provided  she  paid  for  them.  If  she  did  not 
choose  to  take  them,  then  the  tenants  had  only  the  rights  that 
belonged  to  them,  as  if  this  stipulation  was  not  in  the  lease.  On 
her  part  she  stipulated  to  give  the  tenants  the  preference  of  pur- 
chase should  she  determine  to  sell  during  the  term. 

That  this  privilege  was  practically  valuable  is  apparent  from 
those  considerations.  The  lease  was  on  long  time,  at  a  low  rent. 
If  rents  should  go  down,  this  privilege  could  not  prejudice  the 
tenants;  but  if  they  remained  as  they  were,  or  went  up,  then 
this  pre-emptive  right  became  more  valuable.  As  the  lessor  was 
receiving  very  low  rent,  paying  scarcely  any  interest  upon  the 
value  of  the  property,  she  would  naturally  be  induced  to  sell 
upon  very  favorable  terms,  that  she  might  invest  the  proceeds 
in  more  productive  property.  The  tenants  had  a  most  complete 
check  upon  her  asking  an  exorbitant  price  for  the  property. 
The  practical  result  proved  this,  as  Naglee  purchased  the  rever- 
sion for  seventeen  thousand  dollars,  when  he  had  previously 
given  Ward  forty-two  thousand  dollars  for  the  leasehold  inter- 
est. She  was  receiving  only  three  hundred  dollars  per  annum 
rent,  while  the  interest  upon  the  seventeen  thousand  dollars  at 
two  per  cent  per  month,  the  then  current  rate,  would  have  been 
upwards  of  four  thousand  dollars  yearly.     It  was  greatly  to  the 
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interest  of  the  tenants  to  purchase  in  the  fee,  as  the  lessor  might 
not  be  willing  to  take  the  improTements  at  their  value,  and  then 
they  could  only  remove  them  at  the  termination  of  the  lease.  In 
every  practical  view  that  can'  be  taken  of  this  privilege,  it  was 
valuable;  and  when  rents  went  up  as  high  as  they  did,  it  became 
of  great  value.  For  this  reason,  the  assignees  of  the  original 
tenants  must  have  considered  it  a  matter  of  the  greatest  impor- 
tance to  them.  The  privilege  of  having  the  refusal  of  a  purchase 
under  circumstances  that  in  the  nature  of  things  must  compel 
the  ownet  to  sell  at  a  very  low  price  was  a  most  valuable  .one 
practically,  and  never  could  have  been  disregarded  by  the  pur- 
chaser, of  the  leasehold  interest:  Jackson  v.  Schviz^  18  Johns. 
174  [9  Am.  Dec.  195];  1  Powell  on  Mortgages,  195,  note;  Good- 
me  V.  Luxmore,  16  East,  87. 

As  regards  the  question  whether  this  cov^iant  in  the  lease 
would  pass  to  the  assignees  of  the  original  tenants,  that  depends 
upon  the  fact  whether  the  covenant  ran  with  the  land. 

In  the  opinions  of  the  judges,  delivered  in  the  case  of  Vernon 
V.  Smiih,  6  Bam.  &  Aid.  1,  the  doctrine  upon  this  subject  is 
very  clearly  stated.  Mr.  Justice  Bay  ley  said:  ''The  rule  is, 
that  if  the  covenant  respect  the  thing  demised,  and  be  co-exten- 
sive with  the  estate  of  the  person  to  whom  it  is  made,  and  be 
made  with  him  and  his  assignee,  it  passes  to  his  assignee."  In 
that  case  the  covenant  was  to  insure  the  premises  against  fire. 
Mr.  Justice  Holyrood  adopts  the  rule  laid  down  by  Lord  Chief 
Justice  Wilmot,  that  "  covenants  in  leases,  extending  to  a 
thing  in  esse,  parcel  of  the  demise,  run  with  the  land,  and  bind 
the  assignee,  though  he  be  not  named,  as,  to  repair,  etc.  And  if 
they  relate  to  a  thing  not  in  esse,  but  yet  the  thing  to  be  done  is 
upon  the  land  demised — as,  to  build  a  new  house  or  wall — the 
assignees,  if  named,  are  bound  by  the  covenants;  but  if  they  in 
no  manner  touch  or  concern  the  thing  demised — as,  to  build  a 
house  on  other  land,  or  to  pay  a  collateral  sum  to  the  lessor — 
the  assignee,  though  not  named,  is  not  bound  by  such  cove- 
nants." 

Mr.  Justice  Best,  in  his  opinion,  refers  to  and  adopts  the 
opinion  of  Ckiwdy,  J.,  in  Spencer's  Case,  in  which  it  was  said 
"  that  a  covenant  that  the  lessor  will,  at  the  end  of  the  term, 
grant  another  lease  runs  with  the  land.  The  covenant  here 
mentioned  is  not  beneficial  to  the  estate  granted,  in  the  stiict 
sense  of  the  words,  because  it  has  no  effect  until  that  estate  is 
at  an  end;  but  it  is  beneficial  to  the  owner,  as  owner,  and  to 
no  other  person.    By  the  terms  '  collateral  covenants/  which 
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do  not  pass  to  the  assignee,  are  meant  such  as  are  beneficial 
to  the  lessor,  without  regard  to  his  continuing  the  owner  of 
the  estates.  This  principle  will  reconcile  all  the  cases."  The 
lease  of  Mrs.  Hinklej  was  to  Ward  and  Smith,  their  heirs  and 
assigns.  Every  covenant  in  the  lease  relating  to  the  thing  de- 
mised attached  to  the  land,  and  ran  with  it.  This  valuable 
privilege  of  pre-emption  attached  to  the  entire  property,  and 
therefore  was  assignable.  It  would  have  been  of  much  less 
value  to  Ward  and  Smith  if  they  could  not  have  assigned  it  to 
those  who  purchased  of  them. 

There  would  seem  to  be  no  doubt  as  to  the  assignable  char- 
acter of  this  covenant:  Woodfall  on  L.  &  T.  278,  284;  Jackson 
V.  OhurchtU,  7  Cow.  287  [17  Am.  Dec.  514];  Duffy  v.  Buchanan,  1 
Paige,  455.  The  case  of  Anderson  v.  Lemon,  4  Sandf.  552,  S.  C, 
8  N.  Y.  237,  and  the  cases  cited  by  the  court,  are  clearly  dis- 
tinguishable from  the  circumstances  of  this  case.  The  case  from 
Sandford  differed  from  the  present  case  in  these  material  cir- 
cumstances: 1.  The  main  business  of  the  partnership  was  the 
manufacture  of  tobacco,  and  the  lease  was  a  mere  incident  to 
the  trade;  2.  The  improvements  at  the  end  of  the  term  belonged 
to  the  landlord;  3.  The  original  term  of  copartnership  had  ex- 
pired, and  the  copartnership  was  continued  from  day  to  day, 
at  the  will  of  the  parties,  pending  negotiations  for  a  new  co- 
partnership upon  different  terms;  4.  There  was  no  pre-emptive 
privilege  in  the  lessee.  The  decision  of  the  supreme  court  was 
reversed  by  the  court  of  apx>eals,  upon  the  ground  that  the  acts 
of  the  partner  purchasing  the  fee  were  fraudulent.  The  court 
of  apx>eals  held  that  ''a  copartner  was  at  liberty  to  make  the 
purchase  stated  in  that  case,  under  circumstances  free  from  de- 
ception and  fraud,  and  consequently  to  retain  it. 

As  the  covenant  in  reference  to  this  pre-emptive  right  of  pur- 
chase constituted  an  essential  part  of  the  lease  itself,  and  there- 
fore ran  with  the  land,  the  several  assignments  made  by  Ward, 
Smith,  and  Naglee  were  ample  to  carry  to  the  assignees,  re- 
spectively, this  right.  Unless  there  had  been  a  clear  and  un- 
mistakable reservation  of  this  privilege  in  the  assignment,  it  must 
have  passed  along  with  the  leasehold  interest  to  the  assignee. 

The  second  question  arising  in  this  case  is  whether  the  pur- 
chase by  Naglee  of  the  fee  in  his  own  name,  and  with  his  own 
money,  inured  to  the  equal  benefit  of  Laffan.  This  question 
is  naturally  divisible  into  two  heads:  1.  Were  Naglee  and  Laf- 
fan  copartners?  2.  If  so,  did  LafiEan,  under  the  circumstances 
of  this  case,  waive  his  rights  ? 
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We  think  theie  can  be  no  doubt  as  to  the  question  of  copart- 
nership. We  have  substantiallj  decided  this  point  in  the  late 
case  of  Oray  v.  EcUon,  5  Cal.  448.  In  that  case  we  held  that 
there  cotdd  be  a  partnership  in  the  purchase  and  sale  of  lands, 
and  we  can  see  no  difference  in  principle  between  such  a  part- 
nership and  that  in  the  joint  purchase,  improvement,  and  leas- 
ing of  property  for  profit.  All  the  circumstances  necessary  to 
constitute  a  partnership  existed  in  this  case.  The  copartners 
contributed  equal  portions  of  the  cost  of  the  property,  and 
then  divided  the  net  profits  arising  from  the  rents.  The  pur- 
pose of  the  arrangement  was  the  profit  to  be  derived  from  the 
property  when  leased  to  others,  and  not  the  enjoyment  or  use  of 
it  by  the  individual  copartners  themselves.  The  property  was 
purchased  and  improved  for  the  purpose  of  carrying  on  the 
regular  joint  business  of  leasing  the  same  for  profit.  The 
relation  the  parties  sustained  to  each  other  was  not  that  of 
mere  tenants  in  common;  it  was  something  more:  it  was  that 
of  partners.  The  question  as  to  whether  Laffan  waived  his 
right  to  share  in  the  fee  is  one  of  some  difficulty.  In  consider- 
ing this  point,  we  must  keep  in  view  the  facts  that  the  parties 
were  copartners;  that  this  pre-emptive  right  was  a  part  of  the 
partnership  property,  and  that  Neglee  was  the  sole  managing 
partner.  The  relation  that  Neglee  sustained  to  LafiEan  was  one 
of  great  confidence,  requiring  the  utmost  good  faith  on  the 
part  of  Naglee.  The  proof,  therefore,  that  La&n  waived  his 
right  must  be  clear. 

The  plaintiff  alleges  in  his  complaint  that  the  purchase  of 
the  property,  through  Bolton,  was  made  clandestinely,  by 
Naglee,  with  intent  to  defraud  his  copartner.  The  deed  from 
Smith  and  wife  to  Bolton  was  acknowledged  and  recorded 
October  15, 1861.  The  deed  from  Bolton  to  Naglee  was  ac- 
knowledged on  the  eighteenth  of  December,  1851,  and  recorded 
on  the  nineteenth.  The  mortgage  from  Naglee  to  Bolton  was 
acknowledged  on  the  fifteenth  of  October,  1851,  and  recorded 
on  the  nineteenth  of  December,  1851.  It  was  shown  that  Laffan 
left  San  Francisco  for  New  York  on  the  sixteenth  of  December, 
1851,  and  returned  November  1,  1854.  In  reference  to  the  two 
deeds  and  the  mortgage,  Mr.  Bolton  testified  that  they  were  to 
have  been  executed  all  on  the  one  day;  that  he  had  supposed 
they  were  so  consummated,  but  could  not  then  assign  a  reason 
why  they  were  not. 

These  circumstances  certainly  made  out  a  prima  facie  case  of 
fraudulent  concealment.     In  his  answer,  Naglee  alleged  that 
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LafiGetn  had  notice  of  his  intentioii  to  purchase  the  property  od 
his  own  account;  that  Laflbn  declined  to  join  in  the  purchase; 
and  he  accordingly  purchased  for  himself.  To  sustain  this 
allegation,  and  to  disproTC  the  alleged  fraudulent  concealment, 
Naglee  produces  in  evidence,  with  the  consent  of  the  plaintiff's 
counsel,  a  letter  written  by  LafEian,  on  board  the  steamer 
Panama,  off  San  Diego,  and  dated  December  17, 1861.  Before 
leaving,  LafEian  had  appointed  Isaac  E.  Holmes  his  agent  and 
attorney,  and  the  letter  was  addressed  to  him.  After  stating 
that,  "leaving  in  a  hurry,  he  may  have  omitted  many  things," 
and  after  referring  to  some  other  matters,  the  letter  contains 
this  reference  to  the  purchase  of  the  fee: 

"Naglee  told  me  Bolton,  Barron,  &  Co.  bought  the  ground 
on  which  our  building  and  his,  on  the  comer,  stands,  for,  I 
think,  seventeen  thousand  dollars,  and  that  my  portion  would 
be  one  fourth.  Considering  that  I  had  already  paid  twelve 
thousand  dollars  for  the  lease,  I  thought  the  one  fourth  more 
than  my  proportion;  but  when  I  was  prepared,  I  would  be  will- 
ing for  two  persons  to  say  what  it  should  be.  Admitting  my 
account,  which  must  be  insisted  on,  he  ought  to  owe  two  thou- 
sand dollars  for  rent  account  to  first  of  December,  if  all  be 
collected,  besides  the  current  rents." 

In  the  same  letter  he  states  his  **  aim  shall  be  directed  to  pro- 
cure, if  no  more,  ten  or  twelve  thousand  dollars,  in  order  that 
you  may,  by  your  management,  save  the  brick  house  for  my 
children.  This  will  be  important;  and  let  other  matters  take 
their  course." 

If  we  take  this  language,  in  connection  with  the  estaUished 
facts,  then  the  following  conclusions  seem  plainly  to  flow  from 
it:  1.  That  La&n  knew  that  Bolton  had  purchased  the  fee  of 
the  entire  property  for  seventeen  thousand  dollars;  2.  That  the 
purchase  was  made  for  him  and  Naglee  in  their  respective  pro- 
portions; 3.  That  Naglee  and  La&n  did  not  agree  about  the 
proportion  of  the  seventeen  thousand  dollars  to  be  paid  by 
LafiGEm;  4.  That  LafiEEm  was  to  pay  his  rightftd  proportion  when 
.he  was  prepared;  5.  That  LafiEEm's  first  object  iraa  to  save  the 
property  for  his  children. 

This  letter  clearly  disproves  LafEian's  allegation  of  fraudulent 
concealment,  while  it  as  clearly  disproves  Naglee's  allegation 
that  he  told  LafiEEm  he  intended  to  purchase  on  his  own  account, 
and  that  Lafiian  declined  to  join  in  the  purchase.  Both  parties 
seem  to  have  forgotten  some  of  the  circumstances.  •  This  was 
not  at  all  surprising,  as  both  parties  had  passed  through  a  severe 
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financial  ordeal,  and  their  complas  transactions  had  taken  place 
some  four  years  before  the  commencement  of  the  suit. 

There  was  nothing  suspicious  in  the  fact  that  Naglee  took  the 
deed  from  Bolton  in  his  own  name.  Naglee  had  about  five- 
sixths  interest  in  the  fee,  and  became  solely  accountable  to  Bol- 
ton for  the  loan  of  the  purchase  money.  Besides  this,  it  would 
have  required  separate  deeds  from  Bolton,  and  separate  mort- 
gages back  to  him.  La£Ean  being  then  yery  much  embarrassed 
in  his  circumstances,  and  the  purchase  being  made  on  credit,  it 
was  very  natural  that  Naglee  shotdd  not  be  willing  to  be  solely 
bound  for  the  purchase  money  without  any  security,  and  it  was 
equally  proper  that  Lafiiui- should  have  consented  to  this  form 
of  the  conyeyances. 

For  the  purpose  of  showing  that  La£Ean  had  waived  his  right 
to  participate  in  the  purchase  of  the  fee  from  Smith  and  wife, 
the  defendant' gave  in  evidence  a  copy  of  a  written  proposi- 
tion, dated  November  3,  1853,  and  signed  alone  by  Naglee, 
wherein  he  recites  that  Holmes  claimed  the  interest  of  La&n  in 
the  leasehold  property;  that  LafiBui  disputed  Holmes's  claim; 
that  the  fee  of  the  property  was  then  in  Naglee;  and  then  goes 
on  to  state  that  in  consideration  of  one  dollar  paid  by  LafiEsm  to 
him,  and  divers  other  good  considerations,  Naglee  agreed  to  sell 
one  half  the  fee  of  the  lot  for  the  sum  of  ten  thousand  dollars, 
one  half  payable  within  nine  months,  and  the  other  half  out 
of  the  first  rents  thereafter  accruing  to  Lafian.  Naglee  left  the 
writing  with  La£Gui  and  kept  no  copy,  but  afterwards  wrote 
Lafiiui  for  a  copy,  which  was  furnished  in  the  handwriting  of 
La£Gui,  and  this  copy  was  given  in  evidence. 

It  was  also  insisted  l^  defendant  that  Laffiui  had  lost  his 
right  by  delay. 

It  was  admitted  by  the  parties  6n  the  trial  that  Isaac  E. 
Holmes,  the  attorney  in  fact  of  Lafiian,  had  **  so  managed  the  af- 
fairs of  LafiEEm  as  to  procure  or  su£fer  certain  judgments  to  be  ren- 
dered against  said  LafiEEm,  under  which  the  leasehold  in  the  prop- 
erty in  contr6ver^  was  sold,  and  purchased  by  Holmes  for  his 
own  use;  and  that  shortly  after  the  departure  of  Laflbn,  Holmes 
claimed  the  properly  for  himself  until  July  31,  1864,  when  Laf- 
fan  instituted  a  suit  against  said  Holmes,  in  which  said  Naglee 
was  appointed  receiver;  and  such  proceedings  were  had  that  in 
the  fall  of  1866  the  purchases  by  Holmes  were  set  aside  as 
fraudulent  and  void,  and  said  Lafihn  restored  to  his  property," 
etc.  The  original  complaint  in  the  case  of  Laffan  v.  IIolmeB, 
ehaiging  fiand  against  Holmes,  was  verified  by  the  affidavit  of 
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Naglee,  who  acted  as  the  a^nt  of  Laffim,  stating  in  the  affida- 
vit **  that  the  facts,  matters,  and  things  mentioned  and  alleged  in 
the  complaint  were  pecoliarly  within  the  knowledge  of  affiant" 

The  copy  of  the  proposition  of  Naglee  was  indorsed  in  his 
handwriting,  as  follows:  ''A  proposition — H.  M.  Naglee  to  E. 
Laffitn,  NoTember  3, 1863,  for  nine  months/' 

This  proposition  was  made  to  Laffiin  in  New  York  about  a 
year  before  his  return  to  San  Francisco,  and  while  Holmes  was 
in  possession  of  LafEian's  leasehold  property,  and  receiving  all 
the  rents.  The  only  proof  that  LafiEan  ever  accepted  the  propo- 
sition is  the  fact  that  he  had  it  in  possession  and  sent  Naglee  a 
copy  at  his  request.  There  is  no  proof  that  he  acted  upon  it 
in  any  way.  At  the  time  it  was  made  the  circumstances  were 
such  that  he  could  not  act.  Under  these  circumstances,  we  can- 
not infer  that  the  proposition  was  accepted.  It  is  true  that  it 
gave  notice  to  LafiEan  of  the  fact  that  the  property  Was  then  held 
in  the  name  of  Naglee.  But  he  was  not  in  a  condition  at  that 
time  to  accept  or  reject.  Nor  was  Naglee  in  a  condition  to  com- 
ply. This  seems  evident  from  a  clause  in  his  proposition.  He 
first  states  that  LafiEEm  contemplated  proceedings  against  Holmes 
to  controvert  his  claim  to  the  property,  and  then,  in  the  close 
of  the  proposition,  states:  ''But  it  is  expressly  understood  that 
if  the  legal  proceedings  aforesaid  should  be  abandoned  before 
the  time  aforesaid,  then  this  agreement  should  be  void.''  From 
this  condition,  it  seems  evident  that  Naglee  at  that  time  sup- 
posed that  he  held  the  legal  title  for  the  party  entitled  to  the 
leasehold  interest,  and  that  he  wished  to  reserve  the  undivided 
half  in  his  own  name  until  it  was  ascertained  whether  Holmes 
or  Lafifan  was  the  proper  party  to  receive  the  deed. 

As  regards  the  alleged  delay,  we  think  there  is  nothing  in  the 
objection  when  the  circumstances  are  considered.  Lafibn  left 
December  16, 1851,  and  his  agent,  Holmes,  very  soon  so  man- 
aged matters  as  to  become  himself  apparent  owner  of  the  prop- 
erty; and  it  was  not  until  the  fall  of  1865  that  the  question 
with  him  was  set  at  rest.  From  that  period  until  the  com- 
mencement of  this  suit  (February  5, 1866),  there  was  not  more 
than  a  reasonable  time  for  consulting  with  counsel  and  prepar- 
ing the  papers  for  this  suit. 

The  property  in  the  fee  having  been  originally  purchased  for 
the  benefit  of  both  parties,  in  accordance  with  the  terms  of  the 
lease,  it  still  retains  the  character  of  partnership  assets,  and  the 
onus  of  proving  that  Lafifan  had  waived  his  right  resting  upon 
the  defendant,  and  his  proofs  not  sustaining  his  allegations  in 
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this  respect,  the  interlooutory  decree  of  the  court  below  was 
correct. 

It  now  becomes  necessary  to  notice  the  exceptions  made  by 
defendant  to  the  report  of  the  referee.* 

The  first  exception  regards  the  original  proportion  of  the 
whole  purchase  money  of  seventeen  thousand  dollars,  which 
Lafian  was  bound  to  pay.  The  referee  adopted  this  mode:  He 
deducted  from  the  costs  of  the  fee  of  the  entire  demised  premises 
the  proportionate  value  of  the  strip  of  twenty-eight  feet  nine 
inches,  dedicated  for  Merchant  street.  The  whole  lot  described 
in  the  lease  of  Mrs.  Hinkley  fronted  sixty-eight  feet  nine  inches 
on  Montgomery  street,  running  back  one  hundred  and  thirty- 
seven  feet  six  inches.  The  strip  twenly-eight  feet  nine  inches 
by  one  hundred  and  thirfy-seven  feet  six  inches  was  taken  from 
one  side  of  the  lot,  for  a  street,  in  November,  1850.  Naglee  at 
that  time  received  from  various  parties  altogether  the  sum  of  ten 
thousand  six  hundred  dollars  for  opening  Merchant  street. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiff  that  the 
street  was  dedicated  in  1860,  in  anticipation  of  Naglee's  pur- 
chasing the  fee;  and  that  when  he  obtained  the  fee,  "  he  yielded 
the  dedication  of  the  street  as  a  thing  of  course — as  a  matter  of 
mere  duly  and  obligation,  for  which  he  was  prepaid." 

But  this  ground  does  not  seem  to  be  well  taken.  It  seems 
clear  that  Naglee  was  only  paid  the  value  of  the  interest  he  then 
held  in  the  strip,  and  no  more.  He  paid  for  the  whole  lease- 
hold properly  forty-two  thousand  dollars,  and  estimating  his 
leasehold  interest  in  the  strip  dedicated  for  the  street  at  its  pro- 
portionate value,  the  amount  exceeds  seventeen  thousand  dollars, 
when  he  only  received  ten  thousand  six  hundred  dollars.  The 
difference  was  no  doubt  made  up  of  his  own  portion  of  the  con- 
tribution. Those  who  paid  him  no  doubt  knew  that  Smith  and 
wife  must  sell,  and  Naglee  must  buy,  and  that  when  the  street 
was  once  open,  whoever  did  purchase  the  fee  of  the  demised 
premises  would  be  compelled,  by  their  own  interest,  to  keep 
open  the  street,  otherwise  the  rear  of  the  property  could  not  be 
approached.  But  there  is  no  evidence  to  show  that  Naglee 
agreed  to  purchase  this  strip,  or  that  in  case  he  did  purchase  it 
he  would  continue  the  dedication.  There  was  no  obligation  im* 
posed  upon  Naglee  to  dedicate  the  fee,  and  when  he  did  so 
dedicate  it,  it  was  for  the  common  benefit  of  the  property,  in 
proportion  to  the  respective  interests  of  himself  and  Laffim.  It 
Laffan  asks  to  share  the  benefit  of  this  dedication,  he  should, 
bear  his  proportion  of  the  price.  The  seventeen  thousand  dol- 
birs  should  have  been  estimated  as  the  cost  of  the  lot  forty  by 


Digitized  by  VjOOQIC 


688  Laffan  v.  Naglbb.  [Cal 

one  hundred  and  thiriy-seTen  feet  six  inches^  and  the  relative 
proportion  of  the  purchase  money  ascertained  upon  that  basis. 
It  is  clear  that  Laffitn  bad  the  benefit  of  the  street  up  to  the  ter- 
mination of  the  lease;  and  if  he  asks  an  interest  in  the  fee,  he 
must  bear  his  share  of  the  costs  of  that  which  renders  his  own 
portion  valuable.  We  think  the  referee  erred  in  this  respect, 
and  this  exception  should  have  been  allowed. 

The  second  exception  to  the  report  of  the  referee  is,  that 
Naglee  was  Dot  allowed  compound  interest.  This  exception,  we 
think,  is  not  well  taken. 

The  third  exception  is,  that  the  referee  credited  the  plaintiff 
with  fifty  dollars  per  month  ground-rent  from  October  15, 1851, 
to  April  9,  1855^  the  time  of  the  expiration  of  the  lease,  with 
the  interest  upon  each  month's  rent.  It  is  stated  by  the  learned 
counsel  for  defendant  that  the  referee  estimated  the  amount 
of  this  ground-rent  which  Naglee  was  compelled  to  refund  at 
four  thousand  two  hundred  dollars  principal,  and  three  thou- 
sand seven  hundred  and  eighty  dollars  interest,  making  in  all 
the  total  sum  of  seven  thousand  nine  hundred  and  eighly  dol- 
lars. The  counsel  has  not  referred  us  to  the  page  of  the  rec- 
ord; but  if  his  statement  is  correct  as  to  the  amount,  the  referee 
has  charged  Naglee  more  than  double  the  proper  sum.  The 
rent,  at  the  rate  of  fifty  dollars  per  month  for  the  time  specified, 
wotdd  not  quite  amount  to  two  thousand  one  hundred  dollars, 
exclusive  of  interest.  As  to  the  principle  requiring  the  ground- 
rent  to  be  refunded,  we  think  there  was  no  error  in  the  report 
of  the  referee. 

The  other  exceptions  to  the  report  we  think  not  well  taken. 

For  the  reasons  stated,  the  judgment  must  be  lererBed,  and  the 
cause  remanded  for  further  proceedings* 

Tbbbt,  0.  J.,  concurred. 

Essential  Qualttt  of  Rkal  €k>vzNAVT  is  that  it  rektas  to  the  reftlty, 
having  for  its  objeot  something  annexed  to,  or  inherent  in,  or  connected  with* 
the  land  or  other  real  property:  Aforse  v.  Cfamer,  47  Am.  Deo.  565,  and  note 
669.  And  there  must  be  privity  between  the  grantor  and  grantee:  Jiou  ▼. 
Turner,  4  Id.  531. 

Persons  having  Common  Interest  in  Profits  and  Losses  of  a  bosi- 
ness  are  partners  [as  between  themselves:  EUnoorth  v.  TarU,  62  Am.  Dec. 
749;  Or{fUh  v.  Bvffum,  54  Id.  64;  BartUU  ^  Co.  v.  Jones,  49  Id.  606,  and 
note  608,  where  other  cases  are  collected;  Price  v.  Alexander,  52  Id.  526. 

Partner  Advanoino  Funds  is  Entitled  to  Interest  from  Time  of 
Advancement:  Hodges  v.  Parker,  44  Am.  Dec.  331;  but  see,  contra,  Holdem 
V.  Prace^  45  Id.  514,  and  note.  The  facts  in  the  principal  case  are  compared 
with  and  distingnished  from  those  in  De  HuUe  v.  Muldrow,  16  OaL  513,  and 
:ditchcoek  v.  Page,  14  Id.  444. 
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Alverson  V.  Jones  and  Booabdus. 

[10  Oautobhxa,  9.j 

Shbbivt  mat  bs  Enjoikxd  rROM  Selling,  under  an  execution  againtt  tlM 
hnsband,  real  property  belonging  to  the  wife. 

Wm  MAT,  AB  SoLB  Tradkr,  acquire  property  by  purchaae  during  the  mar- 
riage, under  the  Califomia  act  defining  the  rights  of  husband  and  wife. 
This  right  exists  only  as  an  exception  to  the  general  rule  as  laid  down  in 
section  2  of  that  statute. 

Salk  akd  Deed  or  Real  Pbopkbtt  bt  SHXBirPy  under  an  execution  against 
the  husband,  conveys  to  the  purchaser  a  prhna/acie  title  which  the  wife 
has  to  OTcrcome  by  proof;  such  sale  and  deed  is  therefore  a  cloud  upon 
her  title. 

Applioation  for  an  injunotion  to  reBtrain  defendants  from  sell- 
ing at  sheriff's  sale  certain  real  property  belonging  to  plaintiff. 
In  her  complaint  she  alleges  that  in  Februaiy,  1855,  she  filed 
her  declaration  of  intention  of  becoming  a  sole  trader;  that  the 
notary  public  with  whom  said  declaration  was  filed  certified  to  it 
officially,  and  that  it  was  then  duly  recorded;  that  to  enable  her 
to  carry  on  business  she  purchased  and  had  couTcyed  to  her  the 
properly  levied  upon;  and  that  at  the  date  of  her  declaration 
she  began  and  still  is  carrying  on  business,  and  is  the  owner 
and  in  possession  and  use  of  said  property;  that  the  debt  upon 
which  judgment  was  rendered  in  fayor  of  defendant  Jones  and 
against  her  husband  was  not  contracted  by  her;  that  execution 
issued  upon  said  judgment,  and  was  placed  in  the  hands  of  Bo« 
gardus  as  sheriff;  that  lie  levied  the  same  upon  her  real  prop- 
erty, and  had  it  advertised  for  sale  to  satisfy  the  execution. 
Defendants  demurred  to  the  complaint  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action.  Demurrer  sustained. 
Judgment  for  defendants.    Plaintiff  appeals. 

Brwmfidd  and  Sanderson^  and  Newell,  for  the  appellant. 

John  Eume,  for  the  respondents. 

By  Court,  Bubnstt,  J.  The  defendants  insist  that  the  deed 
of  ttie  sheriff  would  be  no  cloud  upon  the  title  of  the  plaintiff, 
and  this  is  the  only  question  in  the  case. 

In  the  case  of  ShaUuck  v.  Carson,  2  Cal.  588,  the  property 
was  sold  by  one  Griffith  to  plaintiff,  by  regular  deed,  in  Feb- 
ruary, 1852,  and  after  this  sale  the  property  was  levied  upon 
as  the  property  of  Griffith.  This  court  decided  that  the  deed 
of  the  sheriff  would  have  been  a  cloud  upon  the  title  of  Shat- 
tuck.  In  that  case  the  entire  title  had  passed  by  deed  from 
Griffith  to  Shattuck;  and  Griffith  had  no  interest  in  the  land 
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that  could  pass  to  the  purchaser  by  the  sale  and  deed  of  the 
sheriff.  In  the  case  of  PetU  y.  Shepherd,  5  Paige,  601,  where 
the  lien  of  a  judgment  had  expired,  and  the  debtor  then  sold 
the  property,  it  was  held  that  a  bill  to  restrain  the  creditor  from 
Belling  under  the  judgment  would  lie. 

But  we  think  ihis  case  a  much  stronger  one  than  either  of 
the  two  above  mentioned.  By  section  2  of  the  ''act  defining 
the  rights  of  the  husband  and  wife,"  Wood's  Dig.  487,  it  is 
provided  that  ''all  property  acquired  after  the  marriage,  by 
either  husband  or  wile,  except  such  as  may  be  acquired  by  gift^ 
bequest,  devise,  or  descent,  shall  be  common  properly. '^  And 
by  section  9  the  husband  has  the  absolute  power  of  disposition 
of  the  common  property  during  the  marriage,  as  of  his  own 
separate  estate. 

The  right  of  the  wife  to  acquire  property  by  purchase  during 
the  marriage  can  only  exist  as  an  exception  to  the  general  rule 
as  laid  down  in  section  2.  This  exception  exists  in  the  case  of 
a  sole  trader  under  the  statute.  The  property  in  this  case, 
having  been  conveyed  to  the  plaintiff  during  the  marriage,  was 
prima  facie  common  property,  and  subject  to  the  disposition  of 
the  husband.  A  sale  and  deed  by  the  sheriff  would  convey  to 
the  purchaser  a  prima  facie  title,  which  the  plaintiff  would  have 
to  overcome  by  proof.  In  a  suit  by  the  purchaser  under  execu- 
tion to  recover  possession  of  this  property,  he  would  have  on 
his  part  to  prove,  first,  the  marriage;  second,  the  conveyance  to 
the  wife;  third,  the  conveyance  to  him;  fourth,  possession  in 
defendants.  This  would  give  him  a  prima  fade^  right  to  re- 
cover. To  overcome  this  prima  facie  case,  the  wife  would  have 
to  show  that  she  was  a  sole  trader  at  the  time  of  the  conveyance 
to  her;  and  to  prove  that  she  was  such,  she  must  show  that  she 
complied  with  the  conditions  prescribed  by  the  statute.  In  her 
answer  she  would  have  to  set  up  this  claim  as  new  matter,  and 
sustain  it  by  proof. 

Judgment  reversed,  and  cause  remanded. 

TiBBT,  0.  J.,  concurred. 

iNJUNCnON    WILL    ISSUX    TO    RSSTBAIN    CrEDITOB    OF    HUSBAKD    frOB 

■elling,  under  an  execution,  property  belonging  to  the  wife:  SckrftrUng  ▼. 
Hvffman^  62  Am.  Deo.  281;  and  that  an  injunction  will  be  granted  to  secnre 
the  enjoyment  of  a  statutory  privilege,  aee  Enfield  Toll  Bridge  Co.  y.  Ilart' 
ford  etc  R.  R.  Co.,  42  Id.  716. 

SHxairr's  Dbio  is  Pbima  Faoix  BvmEircK  or  Tttlb  in  the  purchaser: 
BeiiUmm  v.  Bndd^  65  Am.  Dec  442.  and  note  462. 
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COUBT  WILL  InTSBRRX  BT  INJUNCTION  TO  FbBVENT  GLOUD  BBINO  GaST 

irpON  Title  to  land  when  the  cloud,  if  cast,  would  be  removed:  Huntington 
r.  C.  P.  B.  B.  Co.,  2  Saw.  514,  dting  the  principal  case. 

Mabhtit)  WoifAN  Who  has  Filed  hsb  Dbolabation  of  Bboomino  Sole 
I^fcADEB,  and  doing  business  as  such,  under  the  statute,  is  deemed  tk/eme  »oU^ 
possessing  the  rights,  powers,  and  privileges,  and  subject  to  all  the  liabilities 
In  respect  to  her  business  and  property  that  she  would  possess  and  be  liable 
to  were  she  unmarried:  Camden  v.  MuUen^  29  GaL  566;  but  property  con- 
T^ed  to  the  wife  during  coverture  is  prima  facie  common  property;  and 
when  she  claims  it  as  a  sole  trader,  the  burden  of  proof  is  upon  her  to  so 
prove:  Adams  v.  KnowUon,  22  Id.  288,  both  citing  the  principal  case. 

The  pbinoipal  oase  13  oited  in  Englmnd  v.  Xeiois,  25  GaL  357,  to  the 
point  that  an  execution  sale  of  the  wife's  property  creates  a  cloud  upon  her 
Uti»  to  the  pranisea,  tad  sooh  sale  may  be  enjoined  also:  (hOver  t.  Bogen, 
IB  Id.  527ff  aleo  dting  the  prindpal  case. 


Sjbndall  v.  Glabk. 

[10  Gaxjfobkia,  17.] 
OomlAiNT  Allboino  that  Partt  as  Shebiff,  under  an  execution  against 

plaintiff,  levied  on  and  sold  certain  property  which  was  the  homestead 

of  plaintiff,  and  claiming  damages  in  two  thousand  dollars,  does  not  state 

facts  sufficient  to  constitute  a  cause  of  action. 
No  Damage  Results  fbou  Sale  of  Homestead  property  under  execution, 

as  the  sheriff's  deed  in  such  case  conveys  no  title,  and  the  purchaser 

acquires  no  right  to  the  property  sold. 

AoTiOH  on  the  official  bond  of  defendant  as  sheriff,  for  selling, 
under  an  execution  against  plaintiff,  properly  claimed  by  him  as 
a  homestead.  No  answer  or  demurrer  was  filed,  and  plaintiff 
had  judgment  by  default.    Defendant  appealed. 

HeydenfeUU,  for  the  appellant. 

By  Court,  Tbbbt,  0.  J.  The  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  plaintiff  sets  oui  that  Olark,  who  was  sheriff  of  Oalaveras, 
under  an  execution  against  plaintiff  J.  Kendall,  levied  on  and 
sold  certain  property  which  was  the  homestead  of  the  plaintiff, 
and  claims  damages  in  two  thousand  dollars. 

From  the  complaint  itself  it  is  clear  that  no  damage  has  or 
can  result  from  such  sale.  If  the  property  sold  was  a  home- 
stead, the  sheriff's  deed  conyeyed  nothing;  the  purchaser  at 
such  sale  could  acquire  no  right  to  the  property,  and  the  plain* 
tiff  suffer  no  injury. 

Judgment  reyersed. 

FuLD  and  BuBmrr,  JJ.»  cononrved* 
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When  Damaocs  must  bs  Spbciallt  Alleged:  Mattocks  t.  Lyman^  46 
Am.  Deo.  138;  Ounninghaim  v.  Smithy  60  Id.  333,  note  335. 

Homestead  is  Exempt  vbom  Sale  undbb  Execution:  Sampson  v.  WUUam' 
«m,  55  Am.  Deo.  762,  and  note  771;  Hoyt  v.  Howe^  62  Id.  705;  CharUss  ▼. 
Lamberson^  63  Id.  457>  note  463;  levy  and  sale  of  homeetead  property  is  void, 
and  paosea  no  title  to  the  pnrobaaer:  D^tUz  v.  Pico,  46  GaL  292,  dting  ihf 
principals 


PxEBGT  V.  Sabin. 

[10  Oaufobhia,  23.] 

Uhdsb  SionoK  46  of  Gauvornia  Code  there  are  but  two  claiaea  of 
defense  allowed,  the  first  oonsists  of  a  simple  denial,  the  second  of  the 
allegation  of  new  affirmative  matter;  and  as  the  code  has  abolished, all 
distinctions  in  the  forms  of  action,  and  requires  only  a  statement  of  the 
facts  constituting  the  cause  of  action  or  defense,  the  two  classes  of  de- 
ftase  must  be  the  same  in  all  cases. 

Calivorkia  Code  has  Adopted  the  rule  that  defendant  must  either  deny 
the  facts  as  alleged  or  confess  and  avoid  them,  and  if  new  matter  in  de- 
fense exists,  it  must  be  stated  in  the  answer. 

New  Matteb  in  Defense  is  that  Which,  under  the  rules  of  evidence,  the 
defendant  must  affirmatively  establish.  Thus  if  the  onus  of  proof  is 
thrown  upon  the  defendant,  the  matter  to  be  proved  by  him  b  new  mat- 
ter. A  defense  that  concedes  that  plaintiff  once  had  a  good  cause  of 
action,  but  insists  that  it  no  longer  exists,  involves  new  matter. 

Facts  Which  Ogcur  Sctbseqcent  to  Date  of  Original  Transaction 
constitute  new  matter;  and  aa  the  Califomia  code  has  made  no  distinc- 
tion between  different  classes  of  new  matter,  therefore  all  such  matter  of 
defense  must  be  stated  in  the  answer. 

Defendant  mat  Protect  Himself  against  Unnecessary  Costs  by  put- 
ting in  issue  only  the  allegations  in  the  complaint,  or  by  conceding  them 
to  be  true,  and  setting  up  new  matter,  thus  narrowing  the  proofs  upon 
the  trial;  but  the  plaintiff  is  protected  against  sham  answers,  which  may 
be  stricken  out  on  motion.  Such  answer  consists  of  one  good  in  form, 
but  false  in  fact,  not  pleaded  in  good  faith,  and  which  sets  up  new  mat- 
ter in  defense  which  is  false. 

In  Ejectment,  where  Answer  Contains  Simple  Denial  of  the  allega- 
tions in  the  complaint,  defendants  cannot  introduce  in  evidence  the  copy 
of  the  record  of  a  former  recovery. 

In  Ejectment,  when  Plaintiff  Claims  Title  by  virtue  of  older  posses- 
sion, defendant  cannot  prove  a  better  title  in  another  party  through 
whom  he  does  not  claim. 

In  Ejectment,  Plaintiff  mat  Prote  that  while  he  and  another  were  in 
possession  each  claimed  the  premises,  such  claim  being  part  of  the  rt» 
ife$t4B,  and  admissible  to  show  that  the  party  in  possession  assumed  to 
hold  in  his  own  right,  and  not  in  subordination  to  another.  ^ 

Ejectment.    Defendants,  in  their  answer,  **  denied,  generally 
«nd  specifically,  each  and  ereiy  allegation,  matter,  and  show- 
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ing^'  contained  in  the  complaint.  On  the  part  of  plaintiff,  it 
was  proved  that  one  Crowell  was,  in  1858,  the  owner,  in  pos- 
session of,  and  resided  on  a  parcel  of  land  known  as  the  "  Cro^ 
well  Tract; "  that  in  1853  he  conveyed  the  east  half  of  said  tract 
to  Mary  Piercy,  wife  of  plaintiff;  that  the  dividing  line  between 
the  lands  of  plaintiff  and  those  of  Crowell  was  designated  by 
stakes  driven  in  the  ground  about  three  feet  apart,  and  extend- 
ing through  the  center  of  the  saidJaract;  that  plaintiff  took  pos- 
session of  the  land  purchased,  and  maintained  such  possession 
until  ejected  by  defendants,  before  the  commencement  of  this 
action;  that  while  in  possession  plaintiff  inclosed  said  land  by 
fence,  and  built  thereon  a  house,  in  which  his  family  resided; 
that  in  June,  1857,Ndefendants  came  upon  the  land  and  built 
thereon  a  house,  which  plaintiff  tore  down.  Upon  this  evidence 
defendants  asked  a  nonsuit.  This  was  denied,  and  defendants- 
excepted.  They  then  offered  in  evidence  the  copy  of  the  record^ 
of  a  former  recoveiy  in  trespass  in  their  favor  and  against  plain** 
tiff.  This  was  ruled  out,  and  defendants  excepted*  The  opin* 
ion  contains  the  other  facts. 

Cook  and  Fenner,  for  the  appellants. 

H,  8.  Love,  for  the  respondent. 

By  Court,  Bubnett,  J.  This  was  an  action  to  recover  the 
possession  of  land.  The  defendants  simply  denied  the  allega- 
tions of  the  complaint.  The  plaintiff  had  judgment,  and  the 
defendants  appealed. 

The  first  error  assigned  by  the  learned  counsel  of  the  defend- 
ants is  that  the  court  erred  in  refusing  to  nonsuit  the  plaintiff. 
We  think  there  was  no  reason  to  sustain  the  motion  of  defend- 
ants to  nonsuit  the  plaintiff.  The  evidence  was  su£Scient  to 
permit  the  case  to  go  to  the  jury. 

The  second  error  assigned  is,  that  the  court  erred  in  exclude 
ing  the  record  of  a  former  suit. 

Under  the  old  system  of  pleading,  a  former  recoveiy  could 
be  given  in  evidence  under  the  general  issue,  in  asaumpsU,  tro- 
ver, case,  and  ejectment.  In  ejectment  the  only  plea  allowed 
was  "not  guilty:"  MZter  v.  Manice,  6  Hill,  116;  Young  v. 
liummeU,  2  Id.  478;  Reynolds  v.  Stansberry,  20  Ohio,  344;  1  Ch. 
Fl.  507.  But  the  question  arises  whether  our  code  has  not 
changed  the  former  rule  upon  this  subject.  Under  section  46 
there  are  only  two  classes  of  defense  allowed.  The  first  con- 
sists of  a  simple  denial;  and  the  second  of  the  allegation  o^ 
new  affirmative  matter.    And  as  the  code  has  abolished  all  dis- 
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Unctions  in  the  forms  of  action,  and  requires  only  a  simple 
statement  of  the  facts  constituting  the  cause  of  action  or  defense, 
these  two  classes  of  defense  mns\^  be  the  same  in  all  cases. 

The  plaintiff  is  required  to  state  in  his  complaint  the  facts 
that  constitute  his  cause  of  action,  and  it  seems  to  haye  been 
the  intention  of  the  code  to  adopt  the  true  and  just  rule,  that 
the  defendant  must  either  deny  the  facts  as  alleged,  or  con- 
fees  and  avoid  them.  It  is  certain  that  where  new  matter  exists 
it  must  be  stated  in  the  answer.  The  answer  **  shall  contain  a 
statement  of  any  new  matter  constituting  a  defense/'  The 
language  of  this  section  is  very  clear,  that  this  new  matter, 
whateyer  it  may  be,  must  be  set  up  in  the. answer.  The  ques- 
tion then  arises.  What  is  '^  new  matter''  ill  the  contemplation  of 
the  code  itself  ?  New  matter  is  that  wliieli»  under  the  rules  of 
evidence,  the  defendant  must  affirmatively  establish.  If  the  onus 
of  proof  is  thrown  upon  the  defendant,  the  matter  to  be  proved 
by  him  is  new  matter.  A  defense  that  concedes  that  the  plain- 
tiff once  had  a  good  cause  of  action,  but  insists  that  it  no  longer 
exists,  involves  new  matter:  1  Ch.  PI.  472;  OUbert  v.  Cram^  12 
How.  Pr.  455;  Badde  v.  Ruckgaiber^  3  Duer,  686;  BratU  v.  isftotii, 
12  N.  T.  17. 

If  facts  which  occur  subsequent  to  the  date  of  the  original 
transaction  do  not  constitute  new  matter,  what  facts  do  consti- 
tote  it?  And  if  any  subsequent  matter  can  properly  be  called 
**  new  matter,"  must  not  all  subsequent  matters  be  equally  en- 
titled to  the  same  designation?  The  language  of  the  code  is 
explicit  that  the  ''  answer  shall  contain  a  statement  of  any  new 
matter  constituting  a  defense."  The  code  makes  no  distinction 
between  different  classes  of  new  matter.  All  new  matter  of 
defense  must  be  stated  in  the  answer. 

This  feature  of  the  code  is  one  of  the  most  beneficial  and  ob- 
vious improvements  upon  the  former  system.  This  classification 
of  defenses  is  simple,  logical,  and  just.  Each  party  is  distinctly, 
apprised  of  all  the  allegations  to  be  proved  by  the  other;  and 
each  is  therefore  prepared  to  meet  the  proofs  of  his  adversaiy. 
The  plaintiff  is  compelled  to  set  out  every  fact  necessaiy  to  con- 
stitute his  cause  of  action,  and  the  defendant  every  new  matter 
of  defense.  This  is  required  by  the  true  principles  of  pleading: 
1  Ch.  PL  526. 

Two  of  the  leading  ends  contemplated  by  the  code  are  sim- 
plicity and  economy:  AdamM  v.  HiacheU,  7  Gal.  187.  As  con- 
tributing to  the  attainment  of  these  ends,  it  was  the  intention  of 
the  code  to  require  the  pleadings  to  be  so  framed  as  not  only  to 
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apprise  the  parties  of  the  f^ts  to  be  proved  hy  them»  lespeot- 
iyely,  but  to  narrow 'the  proofs  upon  the  trial.  This  inten- 
tion is  clearly  shown,  not  only  by  the  spirit  and  general  scope 
of  the  system,  but  by  particular  provisions.  The  different  pro- 
visions of  the  act,  when  construed  together  and  legitimately  ap- 
plied, lead  to  this  conclusion. 

If  we  take  the  theory  to  be  true,  that  under  our  system  the 
defendant  by  simply  denying  the  allegations  of  the  complaint 
may  give  in  evidence  all  matters  which  xsould  be  formerly  given 
in  evidence  under  the  general  issue,  it  is  difficult  to  perceive 
what  purpose  the  code  has  accomplished  by  the  provisions  of 
section  46.  The  classification  of  defenses  therein  found  would 
be  substantially  useless.  In  vain  has  that  section  provided  that 
the  answer  shall  contain  a  statement  of  any  new  matter  consti- 
tuting a  defense,  when  nearly  all  such  matter  could  be  given  in 
evidence  under  a  simple  denial  in  the  answer.  Under  the  for- 
mer system,  almost  every  matter  in  discharge  of  the  action  could 
be  given  in  evidence  under  the  general  issue. 

But  this  theory  would  seem  to  be  liable  to  the  most  substan- 
tial objections,  and  to  lead,  in  practice,  to  bad  results. 

The  plaintiff  states  the  taois  that  constitute  his  cause  of  ac- 
tion. He  is  not  required  to  state  conclusions  of  law.  The 
liability  of  the  defendant  is  the  result  or  conclusion  which  the 
law  draws  from  the  facts  alleged.  If  a  complaint  should  only 
allege  that  the  defendant  was  indebted  to  the  plaintiff  in  a 
named  sum,  which  the  defendant  refused  to  pay,  the  complaint 
would  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  must  allege  the  facts  that  constitute  the  indebt- 
edness. When,  therefore,  the  facts  constituting  the  cause  of 
action  are  stated,  a  simple  denial  of  these  facts  can  properly 
put  in  issue  only  the  constituent  facts,  and  not  the  mere  con- 
clusion from  the  facts.  The  plaintiff,  therefore,  comes  prepared 
to  prove  the  facts  as  alleged.  But  if  the  defendant,  under  his 
simple  denial,  is  permitted  to  prove  almost  eveiything  in  dis- 
charge of  the  action,  the  plaintiff  cannot  know  how  to  avoid 
surprise  upon  the  trial,  xmless  he  comes  prepared  to  meet  every 
possible  ground  that  may  be  taken  by  the  defendant.  The  re- 
sult is  a  great  and  unnecessaiy  increase  of  costs  in  many  cases. 
The  plaintiff  is  not  to  blame,  because  he  coul^  not  know  what 
he  had  to  meet.  The  defendant  is  not  to  blame,  because  he 
only  wished  to  deny  the  allegations  of  the  complaint,  and  not 
to  introduce  any  new  matter.  But  the  rule  would  not  allow 
him  to  do  so,  in  a  form  that  would  apprise  the  plaiTitiff  clearly 
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of  all  he  intendedy  and  no  more.  The  rule  made  his  answer 
wider  than  he  intended.  He  simply  denied  the  allegations  of 
the  complaint.     He  could  do  no  less  if  he  defended  at  all. 

If  it  be  said  that  under  section  49  the  defendant  may  plead  as 
many  defenses  as  he  may  have — and  in  this  way  may  compel  the 
plaintiff  to  come  prepared  to  meet  as  many  grounds  as  he  would 
have  had  to  resist  under  the  general  issue — we  reply  that  the 
argument  is  not  sound.  Under  the  view  we  have  taken,  the  de- 
fendant may  protect  himself  against  unnecessary  costs  by  only 
putting  in  issue  the  allegations  of  the  complaint,  or  by  conced- 
ing them  to  be  true  and  setting  up  new  matter,  thus  narrowing 
the  proofs  upon  the  trial.  So,  under  our  view,  the  plaintiff 
is  protected  against  sham  defenses  which  may  be  stricken  out 
on  motion:  Sec.  50.  A  sham  answer  is  one  good  in  form  but 
false  in  fact,  and  not  pleaded  in  good  faith.  It  sets  up  new 
matter  which  is  false:  Nichols  v.  Jones,  6  How.  Pr.  355;  Ostrom 
T.  Bixby,  9  Id.  57;  Fleury  v.  Rogers,  Id.  215;  Fleury  v.  Brown, 
Id.  217;  Voorhies's  Code,  p.  177,  note  h. 

But  if  it  be  true  that  under  a  simple  denial  in  the  answer  the 
defendant  may  give  in  evidence  any  defense  formerly  admissi- 
ble under  the  general  issue,  the  provisions  of  section  50,  al- 
lowing sham  answers  to  be  stricken  out,  would  possess  but  veiy 
little  practicable  utility.  A  simple  denial  could  not  be  treated 
as  a  sham  imswer;  and  yet  all  the  purposes  of  vexation  cotdd  be 
as  well  accomplished  by  it  as  by  separate  defenses.  So  the  pro- 
visions of  sections  49,  requiring  defenses  to  be  separately  stated, 
wotdd  be  almost  useless.  As  most  of  these  new  matters  could 
be  given  in  evidence  under  the  negative  answers,  they  need  not 
be  stated  at  all. 

Anciently,  in  England,  the  general  issue  was  seldom  pleaded, 
except  when  the  defendant  meant  wholly  to  deny  the  allega- 
tions of  the  declaration.  Matters  in  discharge  of  the  action 
were  specially  pleaded.  But  by  acts  of  parliament,  special  mat- 
ter was  allowed  to  be  given  in  evidence,  under  the  general  issue, 
in  certain  cases,  affecting  public  officers.  The  rule  was  gradu- 
ally extended  to  other  cases.  It  was  the  opinion  of  Sir  William 
Blaokstone  that  this  relaxation  of  strictness  anciently  observed 
did  not  produce  the  confusion  anticipated.  This  supposition 
prevailed  for  a  long  time,  but  subsequent  experience  led  to  a 
change  of  opinion.  The  result  of  this  change  was  the  adoption 
of  the  Beg.  Qen.  Hilary  Term,  4  Wm.  lY., ''  which  puts  an  end 
to  the  misapplication  and  abuse  of  the  general  issue,  and  compels 
a  defendant  in  terms  to  deny  particular  parts  of  a  declaration. 
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and  to  plead  specially  every  matter  of  defense,  not  merely  con« 
sisting  of  denial  of  the  allegations  of  tlie  declaration:"  1  Ch. 
PI.  473,  512. 

These  regulations  restored  the  ancient  rule,  and  placed  the 
science  of  pleading  upon  its  true  principle.  The  framers  of  the 
New  York  code,  from  which  ours  is  mainly  taken,  would  seem 
to  have  intended  to  accomplish  the  same  result.  It  has  been 
there  held,  and  seems  now  to  be  the  well-settled  rule,  that  new 
matter  must  be  set  forth  in  the  answer.  Payment,  an  award,  or 
a  former  recovery  must  be  pleaded:  Calkins  v.  Packer ^  21  Barb. 
275;  BrazU  Y.  laham,  12  N.  T.  17.  Such  defenses  admit  the 
contract  as  alleged,  but  avoid  it  by  matter  ex  post  facto. 

The  decisions  of  this  court  have  not  been  uniform  upon  this 
question.  The  classification  of  defenses  under  section  45  of  the 
practice  act  of  1850  was  the  same  as  that  under  section  46  of 
our  present  code.  It  was  held  by  this  court,  in  several  cases, 
that  all  new  matter  must  be  set  up  in  the  answer:  Ladd  v.  5/6- 
venson^  1  Cal.  18;  Orogan  v.  Buckle,  Id.  195;  Walton  v.  Minium, 
Id.  863;  KendaU  v.  VaUejo,  Id.  372.  But  in  the  case  of  Gavin 
V.  Annan,  2  Id.  494,  it  was  held  that  a  general  denial  has  the 
same  influence  as  the  general  issue  at  common  law,  and  tmder 
it  accord  and  satisfaction  may  be  shown.  To  the  same  eflect 
was  the  decision  in  the  case  of  McLarrin  v.  Spalding,  Id.  510. 

In  reference  to  mere  matters  of  practice,  involving  no  princi- 
ple, it  is  safe  to  adhere  to  a  rule  long  established:  EUisen  v. 
EaUeck,  6  Cal.  394.  But  we  think  the  principle  involved  in 
this  question  one  of  too  much  practical  importance  to  be  conclu- 
sively settled  by  the  decisions  heretofore  made.  The  first  de- 
cisions made  by  this  court,  as  we  conceive,  are  sustained  by  the 
reason  and  philosophy  of  the  science  and  by  the  weight  of 
authority. 

There  was  no  error  in  refusing  the  copy  of  the  record  of  the 
former  recovery,  as  the  answer  of  defendants  contained  &  simple 
denial  of  the  allegations  of  the  complaint. 

The  third  error  assigned  is,  that  the  court  refused  to  permit 
the  defendants  to  prove  that  one  Ludlum  had  located  one  hun- 
dred and  sixty  acres  of  land,  including  the  premises  in  contro- 
versy, under  the  act  of  April  20,  1852,  "  prescribing  the  mode 
of  maintaining  and  defending  possessory  actions  on  public  lands 
In  this  state:"  Wood's  Digest,  526. 

There  was  no  error  in  this.  The  defendants  did  not  claim 
under  Ludlum,  and  the  plaintiff  did  claim  by  virtue  of  his  own 
possession,  and  also  under  Crowell,  who  had  formerly  been  in 


Digitized  by  VjOOQIC 


698  Isaac  v.  Swift.  [CaL 

the  aotoal  possession  of  the  premises.  Whether  plaintilT's  or 
Crowell's  possession  was  older  or  better  than  that  of  Ludlum 
was  a  question  that  defendants  could  not  raise  as  between  them- 
selves and  the  plaintiff:  Bird  v.  Liabroa,  9  Cal.  1;  [anie^  p.  617]; 
Welch  V.  SuUivan,  8  Id.  165. 

There  was  no  error  in  allowing  the  plaintiff  to  prove  that  while 
he  and  Crowell  were  in  possession  each  claimed  the  premises. 
The  fact  of  claiming  the  property  was  part  of  the  res  gesUs,  and 
admissible  to  show  that  the  party  in  possession  assumed  to  hold 
in  his  own  right,  and  not  in  subordination  to  another. 

Judgment  affirmed. 

Tebby,  C.  J.,  and  Fibld,.  J.,  concurred. 

Dbfbnss  not  Skt  up  in  Answer  is  of  No  Avail:  lUld  v.  Maifor  qf 
New  York,  57  Am.  Deo.  435;  Lord  v.  Ocean  Bank,  59  Id.  728,  and  dtatuHU 
in  noteB  to  theee  oases;  Cumminge  v.  CoUman,  62  Id.  402. 

Rbcobd  in  Ejectment  Suit  as  Evidence:  PatUm  v.  Ketmedy^  10  Am. 
Deo.  744. 

In  Ejectment,  Defendant  mat  Show  Title  out  of  Plaintiffs,  though 
he  does  not  connect  himself  with  it,  if  he  did  not  enter  under  them:  Bloom  v. 
Burdid:^  37  Am.  Deo.  299,  and  note  309;  and  that  he  may  rely  on  a  saperior 
title,  see  Caoey  y.  Ifdoee^  39  Id.  658. 

General  Deioal  only  Puts  in  Issue  the  allegations  in  the  oomplaint 
New  matter  most  be  speoially  pleaded:  MeKyring  v.  Btdl,  69  Am.  Deo.  696, 
and  note  thereto;  Cflager  v.  Clift,  10  CaL  304;  Mou  v.  Shear,  30  Id.  472;  Per- 
kmar.  Barnes,  3  Nev.  565;  A,  A  N.  H.  B.  v.  Wa$hlmm,  5  Neb.  125;  Cofes  v. 
Soulsby,  21  CaL  50;  and  sach  new  matter  is  that  which  would  defeat  the 
cause  of  action:  A,  A  N,  B.  B.  Co.  v.  Washburn,  5  NeU  123,  all  citing  the 
principal  case.  Wher^  the  defendant  denies  a  contract  as  the  plaintiff  has 
stated  it,  it  is  not  new  matter:  Parks  v.  Hinds,  14  Cal.  415,  distinguishing 
the  principal  case.  Sham  answer  is  one  good  in  form  but  false  in  fact,  and 
not  pleaded  in  good  faith:  Oreenbaum  v.  TurriU,  57  Id.  287;  Beekman  v.  Man- 
love,  18  Id.  388;  Form  v.  Deaiey,  4  Or.  95,  aU  citing  the  principal  case. 

In  Action  of  Ejectment,  Bbouoht  Solely  on  Prior  Possession  of 
plaintiff,  a  defendant  who  is  a  mere  trespasser  cannot  justify  his  act  by  show* 
ing  the  true  title  to  be  outstanding  in  a  third  person.  This  rule  is  said  to 
have  no  appUoaticm  in  Dyson  v.  Bradshaw,  23  Gal.  586. 
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Issuanoe  AMD  Levy*  of  Execution  before  Expikatiov  of  JuDOMam 

Lien  will  not  have  the  effect  of  prolonging  the  lien  beyond  the  two  years 

limited  by  section  204  of  the  code  of  California.    Both  the  levy  and  sale 

must  be  made  within  the  time  limited  by  the  act. 
Code  ravino  Expressly  Limited  Existence  of  Judgment  Lien  to  two 

years,  a  continuance  beyond  that  time  will  not  be  presumed. 
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Wbsbi  Exxcnnoir  Sals  is  not  Prevsntsd  by  munm  legil  impediment,  the 
jadgment  lien  expires  at  the  end  of  two  yean,  under  aee^on  204  of  the 
California  code. 

The  opinion  states  the  facts. 

Oeorge  Cadwalader,  for  the  appellant, 

Crocker  and  JRobinaon,  for  the  respondent. 

Bj  Court,  BuBNETT,  J.  This  controversy  has  relation  to  a  lot 
in  Sacramento  city,  both  parties  claiming  title  under  Arents  and 
Chedio.  Reynolds  &  Oo.  obtained  judgment  against  Arents 
and  Ohedic  on  the  eleventh  of  October,  1853,  upon  which  exe- 
cution was  issued  and  levied  on  the  fourth  of  October,  1855, 
and  the  property  sold  by  the  sheriff  on  the  twentieth  of  Octo- 
ber, 1855,  to  the  vendor  of  plaintiff.  On  the  eighth  of  June, 
1854,  the  defendant,  Swift,  obtained  judgment  against  Arents 
and  Chedic,  upon  which  execution  was  issued  and  levied  in 
February,  1856,  and  the  property  sold  to  defendant  by  the  sheriff 
in  March,  1856. 

It  will  be  seen  that  the  execution  upon  the  judgment  of  Bey- 
nolds  &  Oo.  against  Arents  and  Ohedic  was  issued  and  levied 
seven  days  before  the  expiration  of  two  years  from  the  date  of 
the  judgment,  and  that  the  sale  was  made  some  nine  days  after- 
wards. The  question  is,  whether  the  issue  and  levy  of  this  exe- 
cution, before  the  lien  of  the  judgment  expired,  had  the  effect 
to  prolong  the  lien  beyond  the  time  limited  by  section  204  of 
the  code.  That  section  provides  **  that  from  the  time  the  judg- 
ment is  docketed  it  shall  become  a  lien  upon  all  the  real  prop- 
erty of  the  judgment  debtor,  not  exempt  from  execution  in  the 
county,  owned  by  him  at  the  time,  or  which  he  may  afterwards 
acquire,  until  said  lien  expires; "  and  that  **  the  lien  shall  con- 
tinue for  two  years  unless  the  judgment  be  previously  satisfied." 

The  New  York  statute  of  1818,  concerning  judgments  and 
executions,  provided  that ''  all  judgments  hereafter  to  be  ren- 
dered shall  cease  to  be  a  lien  or  incumbrance  upon  any  real 
estate  as  against  bona  fide  purchasers,  or  subsequent  incum- 
brancers by  mortgage,  judgment,  or  otherwise,  from  and  after 
ten  years  from  the  time  tiie  same  shall  be  docketed : "  IB.  L.  500. 

In  the  case  of  Boe  v.  Swart,  6  Oow.  294,  the  court  said,  "  The 
words  leave  no  room  for  'doubtful  construction."  So  in  the 
case  of  LUUe  v.  Harvey,  9  Wend.  158,  it  was  said  by  Sunder- 
land, J.,  in  delivering  the  opinion  of  the  court,  that  **  the  lan- 
guage of  the  act  is  too  clear  to  admit  of  any  question  as  to  its 
oonstmotion."    It  was  accordingly  held  in  both  these  cases  that 
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the  i^Bue  and  le?y  of  the  execution  before  the  expiration  of  the 
ten  years  would  not  extend  the  lien  beyond  the  time  mentioned 
in  the  statute,  '*  unless  the  plaintiff  has  been  restrained  from 
issuing  execution  by  injunction  out  of  chancery."  This  is  the 
settled  dodtrine  in  that  state:  Tufta  y.  Tufts,  18  Id.  621;  Dich- 
inson  v.  OiUiland,  1  Cow.  481. 

By  an  act  of  the  legislature  of  the  state  of  Mississippi,  ap- 
proved February  24,  1844,  it  was  provided  that  "  no  judgment 
heretofore  rendered  in  this  state  shall  be  a  lien  on  the  property 
of  the  defendant  or  defendants  for  a  longer  time  than  two  years 
from  the  passage  of  the  act."  Under  this  provision,  it  was  held 
that  the  execution  must  issue  and  the  sale  be  made  within  the 
two  years;  otherwise  the  lien  of  the  judgment  was  lost.  Tho 
issue  and  levy  of  an  execution  within  the  time  limited  would 
not  prolong  the  lien  of  the  judgment:  Rupert  v.  Danlzler,  12 
Smed.  &  M.  697.  The  decision  in  the  case  was  expressly  ap- 
proved by  the  court  in  the  subsequent  case  of  Beime  v.  Mower, 
13  Id.  427. 

The  statute  of  1799  provided  that  no  execution  should  be 
levied  or  sale  of  lands  made  which  might  affect  the  title  of  a 
h(ma  fde  purchaser,  unless  the  execution  was  levied  and  the 
sale  made  within  twelve  months  from  the  rendition  of  the  judg- 
ment. It  was  accordingly  held  that  the  sale  must  be  made 
within  the  time  limited  by  the  act;  Dickenaon*8  Lessee  y.  Collins, 
1  Swan,  616. 

By  the  statute  of  Texas,  passed  the  fifth  of  February,  1840, 
Acts  4th  Cong.  95,  a  final  judgment  was  made  a  lien  on  all  the 
property  of  the  defendant,  situated  and  being  in  the  same  county 
where  judgment  was  rendered,  ''  provided  that  said  lien  shall 
cease  to  operate,  if  execution  be  not  issued  out  within  twelve 
months  from  the  date  thereof." 

Under  this  act,  it  was  held,  in  the  case  of  Shapard  v.  BaiUeut, 
3  Tex.  26,  that  the  lien  of  the  judgment  ceased  if  execution  was 
not  issued  within  the  year,  unless  the  issuing  of  the  execution 
was  prevented  by  some  legal  impediment.  In  the  case  of  Trap^ 
naU  V.  Richardson,  13  Ark.  543  [58  Am.  Dec.  838],  it  was  held 
by  the  supreme  court  of  Arkansas  that  a  levy  upon  land,  within 
three  years  of  the  date  of  the  judgment,  would  not  continue  the 
judgment  lien  beyond  that  period. 

In  considering  these  authorities,  it  must  be  conceded  that 
the  terms  of  the  several  statutes  mentioned  are  stronger  than 
the  language  of  section  204  of  the  code.  The  language  of  the 
former  is  substantially  that  the  lien  shall  not  continue,  or  shaU 
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oease  after  the  period  stated;  while  the  language  of  the  statute 
of  this  state  is  that  the  judgment  shall  continue  to  be  a  lien  for 
two  years.  But  we  cannot  see  any  substantial  difference  in 
the  meaning  of  these  different  forms  of  expression.  The  sec- 
tion 204  creates  the  lien  of  the  judgment,  and  also  fixes  the 
period  of  its  continuance. 

Taking  the  different  portions  of  the  section  together,  and  the 
intent  is  clear  that  the  lien  should  not  continue  beyond  the  time 
specified.  The  power  that  creates  confines  the  existence  of  ihe 
thing  created  within  a  specified  period.  The  lien  itself  would 
not  exist  without  this  provision  of  the  statute;  and,  of  course, 
<!annot  exist  beyond  the  time  expressly  stated.  We  could  as 
well  assume  the  existence  of  the  lien  in  Uie  first  instance  without 
the  statute,  as  to  assume  its  continuance  without  the  statute. 
It  required  express  words  to  create  the  lien,  and  it  ^ually  re- 
quires express  words  to  continue  it  beyond  the  time  specified. 
Had  the  code  simply  created  the  lien  without  limiting  the  period 
of  its  existence,  then  we  could  not  presume  that  any  limit  was 
intended.  But  when  a  limit  is  expressly  stated,  we  cannot  pre- 
sume a  continuance  beyond  it. 

The  rule  that  confines  the  lien  of  the  judgment  strictly  within 
the  two  years  is  the  most  simple  and  certain  in  theory,  and  the 
most  beneficial  in  practice.  If  we  hold  that  the  lien  of  the  judg- 
ment may  be  prolonged  beyond  the  period  stated  by  the  issue 
and  levy  of  the  execution  within  the  time,  then  we  can  fix  no 
definite  and  certain  limits  to  iLe  continuance  of  the  lien.  Once 
we  pass  the  limits  of  the  statute,  we  open  a  door  to  the  most 
vexatious  litigation.  The  titles  to  real  estate  would  become  un- 
certain, and  the  useful  end  intended  to  be  accomplished  by  our 
recording  system  would,  in  fact,  be  defeated.  A  party  wishing 
to  purchase  the  land  of  the  judgment  debtor  could  not  do  so 
with  safety  without  the  exercise  of  extraordinary  diligence.  The 
provisions  of  the  code  give  the  judgment  creditor  ample  protec- 
tion. He  can  cause  an  execution  to  issue  at  any  time;  and  un- 
der it  the  sheriff  can  advertise  and  sell  within  the  short  period 
of  twenty  days.  There  is  therefore  no  reason  for  aUowing  him 
the  privilege  of  delaying  the  issue  of  execution  until  it  is  too 
late  to  sell  before  the  lien  expires.  It  is  true  that  an  occasional 
hard  case  may  arise  under  the  strict  rule,  but  upon  the  whole,  it 
must  be  productive  of  the  most  good. 

We  have  carefully  examined  the  authorities  cited  by  the 
learned  counsel  for  the  plaintiff.     The  case  of  Tkylor  v.  Doe,  13 
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How.  287, 18  not  in  point.  The  question  whether  the  issue  and 
leyy  of  an  execution  could  fprolong  the  lien  of  the  judgment 
beyond  the  period  stated  did  not  arise  in  that  case.  There  is 
nothing  in  the  opinion  of  the  court  that  conflicts  with  the  view 
we  have  taken.  The  judgment  was  a  lien  upon  the  property  of 
Crane,  the  judgment  debtor.  Execution  was  issued  and  levied 
upon  the  land;  but  the  sale  could  not  be  made  for  the  want  of 
legal  bids,  and  the  papers  were  returned  to  the  clerk's  office. 
Crane  having  died  within  about  one  year,  a  writ  of  vendUioni  ex- 
ponas was  issued,  commanding  the  sheriff  to  sell  the  land,  and 
under  this  writ  the  sale  was  made.  It  was  objected  that  this  writ 
could  not  be  issued  until  after  the  revival  of  the  judgment  upon 
9cire/acia8  against  the  heirs.  The  court  held  that  the  property 
was  in  the  custody  of  the  law;  that  the  lien  of  the  execution  was 
not  lost,  and  the  sale  under  the  venditioni  exponas  was  valid, 
this  writ  being  regarded  as  merely ''  a  continuation  and  comple- 
tion of  the  previous  execution." 

The  cases  of  Pennock  v.  Hari,  8  Serg.  &  B.  869,  GommonweaUlk 
V.  ifcJSrisson,  13  Id.  144,  and  BeU  v.  Ingram,  2  Pa.  St.  490,  are 
certainly  in  point  for  the  plaintiff.  But  the  weight  of  reason 
and  auUiority  would  seem  to  be  against  the  doctrine  of  those 
cases.  The  injurious  consequences  flowing  from  these  decisions 
induced  the  legislature  of  Pennsylvania  to  pass  the  act  of  the 
twenty-sixth  of  llarch,  1827,  under  which  it  has  since  been  held 
that  the  issuing  of  a  ^  fa.  within  the  period  mentioned  in  the 
statute  vrill  not  extend  the  lien  of  the  judgment  beyond  such 
period:  Davis  v.  Ehrman,  20  Id.  266.  The  remarks  of  Wood- 
ward, J.,  in  the  last  case,  and  of  Chief  Justice  Watson  in  the 
case  of  TrapnaU  v.  BidhardKn,  8  Ark.  656,  are  very  forcible, 
and  clearly  point  out  the  evils  of  the  rule  contended  for  by 
plaintiff's  counsel  in  this  case. 

The  case  of  Bank  of  Missouri  v.  WeUs,  12  Mo.  861  [61  Am. 
Dec.  163],  was  different  in  its  circumstances;  and  the  decision 
is  not  precisely  in  point.  The  sale,  within  the  time  limited, 
was  prevented  by  a  statute  changing  the  time  of  holding  the 
terms  of  the  circuit  courts,  at  which  all  sales  of  real  estate  were 
required  to  be  made. 

As  the  question  does  not  arise  in  this  case,  we  express  no 
opinion  as  to  whether,  in  case  the  sale  be  prevented  by  injunc- 
tion, or  other  legal  impediment,  the  lien  of  the  judgment  must 
expire  at  the  end  of  the  two  years.  There  was  no  impediment 
preventing  the  sale  in  this  case,  the  order  of  the  court,  made 
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pending  the  proceedings  in  insolTency,  not  baTing  saoh  effect: 
Rix  y.  McHenry,  7  Cal.  89. 
Judgment  affirmed. 

Tbbbt,  0.  J.,  and  Fixld,  J.^  concurred. 


EzionnoN  Suxd  out  and  Delivxbsd  to  Smnmrr  effeota  %  oontlBiiMioe  of 
the  jadgtnent  lien  until  the  ezecation  of  the  writ,  although  the  time  had 
elapsed  during  which  the  lien  of  the  judgment  continued:  Bank  of  Missouri 
V.  WtUs^  51  AnL  Dec  163;  but  see  note  thereto  166,  citing  and  discussing  the 
principal  case,  and  showing  that  the  contrary  rule  is  followed  in  the  major 
portion  of  the  states. 

JuDGMKNT  Lien  cannot  bb  Extended  ts  Equitt:  Bvchan  v.  Swmntr^  47 
Am.  Dec  305,  note  3S0. 

To  Prbsbbte  Priobitt  Aoquirbd  bt  Judgment  Lien,  the  sale  must  be 
made  during  the  statutory  period  of  the  lien;  Bagley  y.  Wardt  37  Cal.  133. 
Such  lien  being  the  creature  of  the  statute,  it  is  not  contingent  upon  the  issu- 
ing of  an  execution  and  levy;  nor  is  it  an  incident  or  consequence  of  the  judg- 
ment; and  its  validity  depends  upon  a  docket  entry  in  conformity  with  the 
statute:  Id.  141;  In  re  Boyd,  4  Saw.  264.  When  the  judgment  has  been  sus- 
pended, the  lien,  being  a  mere  incident,  shares  a  like  fate:  Englund  v.  Lewis, 
25  CaL  351;  and  where  the  judgment  lien  is  created  by  express  words  of  a 
statute,  expreps  words  will  be  required  to  continue  it  beyond  the  time  speci- 
fied: Myen  t.  MiM,  20  Id.  872,  aU  citing  the  principal  case  to  the  above 
points.  ^ 


Hatnes  v.  Messes. 

[10  Cauiobmxa,  110.] 

UNDim  Oaloobnia  Statute,  Executor  or  Adminutbator  cannot  Besion 
his  appointment  until  he  has  settled  his  accounts  and  delivered  the  estate 
to  such  person  as  may  be  appointed  by  the  court  Under  this  statute, 
the  permission  given  in  the  one  case  is  a  negative  upon  the  right  of  resig- 
nation in  all  others.    Per  Murray,  C.  J. 

Probate  Judoe  is  not  Vested  with  Plenary  Powers,  but  acts  within 
an  inferior  and  limited  jurisdiction.    Per  Murray,  C.  J. 

Aoobptance  by  Probate  Court  of  Resignation  of  administrator  before 
he  has  settled  his  accounts  with  the  estate  is  illegal  and  void.  Per  Mur- 
ray, C.  J. 

Order  of  Probate  Court  Reoitino  Fiuno  of  Resignation  of  an  admin- 
istrator, and  direotilig  him  to  turn  over  the  efleots  of  the  estate  to  the 
public  administrator,  and  that  he  settle  with  such  administrator  by  the 
first  day  of  the  next  term,  that  when  such  settlement  should  be  made, 
then  the  administrator  and  his  sureties  should  be  released  from  farther 
liability,  when  taken  in  connection  with  the  appointment  subsequently 
of  an  administrator  de  honU  mm,  is  sufficient  proof  of  the  aoceptance  by 
the  probate  court  of  the  ntignation  of  the  administrator  first  appointed. 
.Per  Burnett.  J. 
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No  OmiAT  Sruonms  ibould  bb  Riquibbd  as  to  the  maimer  of  stating 
faeti  in  the  reoords  of  courts  of  limited  and  special  jarisdictioD.     Pt 

BUBKSTTy  J. 

Wum  or  DxATB  cr  Ivrmara  aivd  of  his  Ruidbncb  witbin  Coc72<ty 
mnst  exist  before  the  probate  court  can  make  a  binding  order  in  refer- 
ence to  the  subject-matter  or  the  person;  but  when  proved  to  exist, 
every  sabeeqnent  moTement  of  snch  court  is  the  exercise  of  juriadictiou 
over  both  the  subject-matter  and  all  persons  who  have  been  brought 
properly  before  it.    Per  Burnbtt,  J. 

RiOBT  OF    PbOBATB    CoOBT    to    AoOBPT    RlSIOIfATIOIf    OF  ADMIKISTBATOm 

under  proper  circumstances  is  clear;  and  where  his  resignation  b  ac- 
cepted before  the  settlement  of  his  aooount  with  the  estate,  this  is  only 
the  erroneous  exercise  of  jurisdiction,  and  cannot  be  attacked  collater- 
ally.    Per  BURNKTT,  J. 
QulSnON  NOT  DXCIDBD  AS  TO  WHXTHKB  WaNT  OF  SUFFIdXHT   NOTICB  BT 

Admucistrator  of  an  application  to  sell  real  estate  can  be  set  up  as  de- 
fense in  an  action  of  ejtetment.  It  would  seem,  however,  that  the  equi- 
ties of  all  parties  could  be  better  settled  in  a  direct  proceeding  to  set 
aside  the  sale. 

WhBTHBB  SaLB  of  RbaL  BbTATB  by  ADMINIBTBATOB  without  SfTFFICIEXT 

NoTiCB  would  be  void  or  merely  voidable  may  be  matter  of  grave  doubt, 
such  sale  being  a  proceeding  m  i 


EiBOTXENT.  Oeorge  Harlan  was  a  resident  of  and  died  in 
Santa  Olara  county,  seised  of  the  land  in  dispute.  One  Smith 
was,  in  the  month  of  August,  1850,  duly  appointed  his  admin- 
istrator by  the  probate  court  of  said  county.  In  November, 
1863,  Smith  was  cited  to  show  cause  why  he  should  not  be  at- 
tached for  failing  to  file  his  final  account  of  settlement  of  the 
estate.  In  December,  1853,  he  filed  his  resignation  as  adminis- 
trator with  the  court,  whereupon  the  court,  on  the  same  day, 
made  an  order,  given  in  the  fourth  subdivision  of  syllabus, 
supra.  Between  January  and  May,  1854,  the  probate  court 
made  numerous  orders  concerning  the  final  account  of  Smith 
as  administrator,  from  which  it  is  shown  that  there  was  a  large 
balance  in  his  hands  unaccounted  for.  In  May,  1855,  one 
Aspinwall  petitioned  the  court  to  be  appointed  administrator  of 
the  estate,  stating  himself  to  be  a  creditor,  and  alleging  the  in- 
solvency of  Smith  and  his  sureties.  In  June,  1855,  Aspinwall 
was  appointed  administrator  de  bonis  rum.  Haynes  became  the 
purchaser  of  the  land  in  dispute  at  a  sale  made  by  virtue  of  an 
order  of  court,  and  Weeks  claims  title  and  has  possession  of  the 
land  under  conveyances  from  Harlan's  heirs.  Judgment  for  de- 
fendant in  the  lower  court,  and  plaintiff  appeals. 

GrockeU  and  Page,  and  ShaUwok,  Spencer,  and  Beicheri^  fof 
the  appellant. 
A.  P.  CrUtenden,  for  the  respondeat 
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By  Court,  MmuuT,  0.  J.  The  only  question  involved  in  this 
case  is,  whether  an  administrator  can  resign  by  permission  of 
the  probate  court  without  having  previously  settled  up  his  ac- 
counts. 

Section  100  of  the  act  regulating  the  settlement  of  the  estates 
of  deceased  persons  provides  *'  that  an  executor  or  administra- 
tor may,  at  any  time,  by  writing  filed  in  the  probate  court,  re- 
sign his  appointment,  provided  he  shall  first  settle  his  accounts 
and  deliver  up  all  the  estate  to  such  persons  as  may  be  appointed 
by  the  court."  This  is  all  the  authority  to  be  found  in  our  stat- 
ute upon  the  subject. 

The  question  is  somewhat  novel,  and  the  counsel  have  been 
able  to  find  but  one  decision  which  has  any  bearing  on  the  sub- 
ject. The  case  of  Flinn  v.  Chase^  4  Denio,  85,  seems  to  be  pre- 
cisely in  point.  The'  court  held  that  a  surrogate  has  no  right  to 
permit  or  authorize  an  administrator  to  resign,  except  in  iixe 
cases  provided  by  law.  '  On  examination  of  the  New  York  stfit- 
utes,  I  have  been  unable  to  find  the  cases  referred  to  by  the  court 
in  which  it  is  said  a  resignation  will  be  permitted,  and  the  force 
of  the  decision  is  somewhat  weakened  by  the  evident  misappre- 
hension or  mistake  of  the  statute  by  the  court 

It  is  insisted  that  section  100  of  our  statute  confers  upon  an 
administrator  an  absolute  right  of  resignation  in  a  certain  case, 
as  contradistinguished  from  a  partial  or  qualified  right  which  he 
may  exercise  by  permission  of  the  judge. 

The  fair  inference  to  be  drawn  from  the  statute,  following  the 
ordinary  rules  of  construction,  is  that  the  permission  given  in 
the  one  case  is  a  negative  upon  the  right  in  all  others.  The 
probate  judge  or  surrogate  is  charged  by  law  with  the  execution 
of  special  duties;  he  is  not  vested  with  plenary  powers,  but  acts 
within  an  inferior  and  limited  jurisdiction.  There  is  nothing  in 
the  statute  conferring  upon  him  the  power  to  accept  the  resigna- 
tion of  an  administrator,  except  in  a  single  case,  and  it  is  net 
unreasonable  to  suppose  that  the  legislature  intended  to  cast 
upon  those  who  voluntarily  took  upon  themselves  the  adminis- 
tration of  an  estate  the  burden  of  settling  the  same,  except  in 
the  single  case  mentioned. 

The  appellant  contends  that  inasmuch  as  the  law  authorizes 
an  administrator  to  be  removed  for  certain  specific  causes,  the 
judge  should  be  allowed  to  accept  his  resignation,  where  it 
appears  that  these  causes  of  removal  exist,  and  that  the  court 
should  not  be  compelled  to  go  through  the  form  of  a  removal 
where  the  party  is  willing  to  resign.     Where  a  citation  to  show 
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cause  vfhj  he  should  not  be  removed  for  some  misfeasance  or 
malfeasance  had  issued,  and  the  officer  confessed  the  chiurge  by 
attempting  to  resign,  the  court  would  not  necessarily  be  re- 
quired to  go  through  with  all  the  proof,  but  might  enter  an 
order  of  removal.  Be  that  as  it  may,  this  case  presents  no  such 
state  of  &cts.  There  never  was  an  attempt  to  remove  the  ad- 
ministrator, and  the  acceptance  of  his  resignation  under  the 
circumstances  was  illegal  and  void. 
Judgment  affirmed. 

Tebbt,  0.  J.,  concurred. 

By  Court,  Bubnbtt,  J.  (on  reargument).  The  first  question 
presented  by  the  record  is,  whether  the  resignation  of  Smith 
was  accepted  by  the  probate  court.  There  is  no  order  stating 
expressly  that  the  resignation  was  accepted. 

In  1  Williams  on  Executors,  643,  it  is  said:  "  Some  authori- 
ties maintain  that  if  the  ordinary  commit  administration  to  the 
wrong  party,  and  then  commit  it  to  the  right,  the  second  grant 
is  a  repeal  of  the  first,  without  any  sentence  of  revocation;  but 
in  other  cases  it  has  been  held  that  the  first  is  not  avoided  except 
by  judicial  sentence;  ....  and  in  all  cases  where  the  first  ad- 
ministration is  repealed,  the  second  stands  good,  though  granted 
after  the  first,  and  before  the  repeal  of  it." 

In  the  case  of  Bowerbank  v.  Morris,  1  Wall.  C.  C.  118,  it  was 
held  by  the  circuit  court  of  the  United  States  for  the  third  circuit 
that  *'  a  removal  from  office  may  be  either  express,  that  is,  by  a 
notification  of  the  president  of  ike  United  States  that  an  officer  is 
removed;  or  implied,  by  the  appointment  of  another  person  to 
the  same  office."  So  in  the  case  of  McLaurin  v.  Thompson, 
Dudley  (Oa.),  836,  it  was  decided  by  the  court  of  Georgia  that 
the  second  grant  of  administration  is  equivalent  to  a  judgment 
of  revocation. 

We  think  there  can  be  no  doubt  as  to  the  fact  that  the  resigna- 
tion of  Smith  was  accepted  by  the  probate  court.  The  subse- 
quent appointment  of  Aspinwall  was  evidence  of  this,  taken  in 
connection  with  the  order  made  on  the  thirty-first  of  December, 
1853.  Although  these  are  courts  of  limited  and  special  jurisdic- 
tion, still  no  great  strictness  should  be  required  as  to  the  man- 
ner of  stating  facts  in  their  records.  So  the  facts  are  stated,  it 
is  sufficient,  although  not  stated  in  the  most  direct  and  certain 
form. 

The  second  question  is,  whether  the  court  had  the  right  to 
accept  the  resignation  of  Smith  before  he  had  settled  his 
accounts. 
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In  reference  to  this  point,  Tve  adhere  to  oor  former  opinion. 
We  see  no  reason  for  changing  the  views  we  then  expressed. 

But  the  third  question,  and  the  main  point  in  the  case,  is 
whether  this  error  of  the  court  was  void  or  merely  voidable. 

In  the  case  of  BeckeU  v.  Selover,  7  Oal.  215  [68  Am.  Dec.  237 1» 
we  held  that  there  were  two  jurisdictional  facts  that  must  exist,, 
to  support  administration,  in  every  case:  1.  The  death  of  the* 
party;  2.  His  residence  within  the  couniy  at  the  time  of  his* 
deaUi.  **  These  two  facts  must  be  alleged  in  the  petition,  and 
they  must  be  true  in  point  of  fact." 

The  decision  of  an  inferior  court,  upon  the  question  of  iftf 
own  jurisdiction,  cannot  be  conclusive  upon  any  one  not  before 
it,  and  then  only  in  reference  to  jurisdiction  of  the  person,  which 
may  always  be  waived.  But  when  the  court  has  once  acquired 
jurisdiction,  ''  every  movement  of  the  court  is  necessarily  the 
exercise  of  jurisdiction."  If  the  jurisdiction  acquired  be  of  the 
subject-matter,  then  all  the  subsequent  proceedings  in  reference 
to  tiie  subject-matter  must  be  nothing  but  the  exercise  of  juris- 
diction over  that  subject-matter;  so  if  the  court  once  acquire 
jurisdiction  of  the  person,  any  other  movement  affecting  the 
person  must  be  the  exercise  of  jurisdiction  as  to  that  person; 
and  when  jurisdiction  is  once  acquired  of  both  the  subject-mat' 
ter  and  the  person,  then  any  subsequent  movement  of  the  court 
must  be  the  exercise  of  jurisdiction  as  to  both. 

In  this  case  the  probate  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  person.  Administration  had  been  regularly 
and  properly  granted  to  Smith,  and  he  was  under  the  control 
of  the  court,  which  had  power  to  receive  his  resignation,  sus- 
pend his  powers,  or  revoke  his  letters:  Sees.  281,  286.  The 
court  having  jurisdiction  to  receive  the  resignation  of  Smith, 
the  acceptance  of  his  resignation  must  be  nothing  more  than  the 
exercise  of  this  jurisdiction.  Had  the  court  possessed  no  power 
over  Smith  at  aU,  and,  consequently,  no  right  to  receive  his 
resignation  under  any  circumstances,  then  the  act  of  the  court 
would  have  been  void.  But  the  court,  having  jurisdiction  of  the 
subject-matter  of  the  estate  and  of  the  person  of  Smith,  must 
•  judge  whether  the  circumstances  of  his  case  were  such  as  to 
entitle  him  to  the  privilege  of  resignation;  and  if  the  court  erred 
in  this  judgment,  it  was  a  mere  error  committed  in  the  exercise 
of  jurisdiction. 

The  fact  of  the  death  of  the  intestate  and  of  his  residence 
within  the  county  are  foundation  facts  upon  which  all  the  sub- 
sequent proceedings  of  the  court  must  rest.     Unless  these  fact9 
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ozist,  the  court  cannot  make  a  single  binding  order  in  reference 
to  the  Bubject-matter  or  the  person.  But  ^when  those  facts  exist, 
CTery  sabsequent  movement  of  the  court  is  the  exercise  of  juris- 
diction over  the  subject-matter,  and  over  all  persons  who  have 
been  brought  properly  before  it.  When  parties  interested,  as, 
for  example,  the  heirs  in  reference  to  a  sale  of  real  estate,  have 
not  been  brought  before  the  court,  they  may,  in  proper  cases 
and  by  the  proper  proceedings,  set  aside  such  action  of  the 
court. 

But  in  this  case  Smith  was  properly  before  the  court,  and  the 
right  of  the  court  to  receive  his  resignation  under  proper  circum- 
stances was  clear;  and  the  acceptance  of  his  resignation  was 
only  the  erroneous  exercise  of  jurisdiction.  The  court  hfts 
power  to  remove  an  administrator  for  certain  specified  causes. 
Should  the  court  remove  him  without  sufiScient  cause,  and  he 
take  no  appeal,  could  third  parties  object  to  this  action  of  the 
court  in  a  collateral  proceeding?  So  if  the  court  suspend  an 
administrator  without  sufficient  cause,  and  appoint  a  special 
administrator  during  the  period  of  his  suspension,  could  this 
action  of  the  court  be  called  in  question  collaterally  ?  Or  would 
the  act  of  the  special  administrator  be  void  ?  We  apprehend  not. 

The  case  of  Oriffiih  v.  Froiier,  8  Cranch,  8,  was  where  an  exec- 
utor had  qualified,  but  afterwards  removed  from  the  state,  and 
letters  of  administration  were  granted  by  the  ordinary  to  another 
person.  This  grant  was  held  void,  because  ''  the  appointment 
of  an  executor  vests  the  whole  personal  estate  in  the  person  so 
appointed;  he  holds  as  trustee  for  the  purposes  of  the  will,  but 
he  holds  the  legal  title  in  all  the  chattels  of  the  testator;  he  is, 
for  the  purpose  of  administering  them,  as  much  the  legal  pro- 
prietor of  those  chattels  as  was  the  testator  himself  while  alive. 
This  is  incompatible  with  any  power  in  the  ordinary  to  transfer 
these  chattels  to  any  other  person  by  the  grant  of  administration 
on  them.  His  grant  can  pass  nothing;  it  conveys  no  right;  it 
is  a  void  act: "  Marshall,  C.  J. 

We  have  also  been  referred  by  the  learned  counsel  of  defend- 
ant to  the  case  of  Flinn  v.  Chase,  4  Denio,  85. 

It  must  be  conceded  that  this  decision  is  an  authority  in  point. 
But  it  does  not  seem  to  have  been  well  considered,  or  rightly 
decided.  The  surrogate  hod  improperly  appointed  Lowiy  in- 
stead of  Dugan,  the  brother  of  the  deceased;  and  had  afterwards 
accepted  of  Lowry's  resignation  without  sufficient  reason.  The 
court  held  the  appointment  of  Lowry  a  mere  irregularity,  but 
the  acceptance  of  his  resignation  a  nullity.    Now,  it  was  cleai 
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that  the  snrrogate  had  jnrisdiotion  to  grant  letters,  and  also  to 
accept  the  resignation  of  the  administrator;  and  ^why  his  ap- 
pointment without  cause  should  be  merely  irregular,  and  the 
acceptance  of  his  resignation  void,  it  is  difficult  to  perceiye. 
The  surrogate  had  equal  juripdiction  in  both  cases,  and  his  act 
in  both  would  seem  to  have  been  only  an  erroneous  exercise  of 
jurisdiction. 

We  think  the  decision  of  the  court  below  as  to  the  sufficiency 
of  the  notice  of  the  application  to  sell  the  real  estate  was  cor- 
rect, and  that  the  sale  was  not  Tcid  for  want  of  notice. 

It  is  unnecessary  to  decide  the  question  as  to  whether  the 
want  of  sufficient  notice  of  an  application  to  sell  real  estate  can 
be  set  up  as  a  defense  in  an  action  to  recover  the  possession  of 
the  property.  We  may  remark,  however,  as  a  matter  of  opin- 
ion, that  a  direct  proceeding  to  set  aside  the  sale  would  be  pref- 
erable. Under  our  probate  system,  "  the  true  theory  is,  that 
both  the  real  and  personal  estate  of  the  intestate  vest  in  the  heir, 
subject  to  the  lien  of  the  administrator  for  the  payment  of  debts 
and  the  expenses  of  administration,  and  with  the'  right  in  the 
administrator  of  present  possession:"  Beckett  v.  Selover,  7  Gal. 
215  (68  Am.  Dec.  237]. 

If  the  sale  be  void  or  voidable,  the  lien  of  the  administrator 
continues;  and  it  would  seem  equitable  that  the  purchaser,  who 
has  paid  the  debts  of  the  estate,  should  have  a  lien  upon  the 
estate  for  his  purchase  money.  All  the  equities  of  all  parties 
could  be  better  settled  in  a  direct  proceeding:  Begland  v.  Green, 
14  Smed.  &  M.  195.  Besides,  it  may  be  matter  of  grave  doubt 
whether  a  sale  of  real  estate  without  sufficient  notice  would  be 
void  or  merely  voidable.  The  sale  being  a  proceeding  in  rem, 
there  may  not  be  any  sufficient  reason  for  holding  the  sale  void 
by  reason  of  a  defective  notice:  4  Phill.  Ev.  62,  note  42. 

For  the  reasons  stated,  the  judgment  of  the  district  court  is 
reversed,  and  that  court  will  render  judgment  for  plaintiff  upon 
facts  found. 

TiBBT,  0.  J.,  concurred. 

Pbobatb  Ooobt  18  Court  of  Special  Aim  Ldcitbd  Jitbisdiction:  CflarU 
▼.  Perry,  63  Am.  Deo.  82;  OrimesU  EitaU  v.  Norria,  65  Id.  645;  Marrow  v. 
Weed,  66  Id.  132,  and  notea  to  these  oases;  contra:  AUxander'e  Heirs  y.  Mai9» 
trick,  67  Id.  693. 

JuazsDionoN  of  Probatb  Coubt  to  Gbaitt  Lxttxbs  of  admioistratioa 
cannot  be  oolUterally  attacked:  Abbott  v.  Cobum,  67  Am.  Deo.  735;  Rimr  v. 
SruMy,  65  Id.  740,  note  744;  DriggB  v.  Abbott,  Id.  214. 
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Failobb  of  Bzboutor  to  Oitk  NonoB  or  Salb  pretoribed  by  sfcatate  doei 
not  render  the  sale  void:  Bland  v.  Muneeuier,  57  Am.  Deo.  102,  note  16d: 
eaiUra:  MUcheU  y.  Bowen,  65  Id.  758,  note  760. 

Thi  principal  case  is  cited  in  Tcwnaend  r.  Chrdon^  19  CaL  205,  to  the 
point  that  previoos  to  the  passage  of  the  act  of  1858  probate  oonrts  are  to  be 
regarded  as  courts  of  limited  and  special  jurisdiction.  It  is  cited  in  HaOeck 
T.  ifoss,  17  Id.  344,  to  the  point  that  exeontor^s  sale  upon  insnffioient  notice 
Is  at  least  voidable,  if  not  void.  It  is  referred  to  generally  in  Meeka  v.  Fos- 
§auU,  3  Saw.  211. 

The  principal  case  was  again  before  the  conrt,  and  wUl  be  found  re- 
ported in  20  Cal.  288.  It  was  then  said,  referring  to  it,  that  as  to  the  qnes- 
tiou  that  the  acceptance  of  the  resignation  of  an  administrator  by  the  probate 
court  before  he  had  settled  his  accounts,  was  merely  a  voidable  irregularity, 
one  which  might  be  corrected  by  appeal  or  direct  proceedings  for  its  correc- 
tion, but  could  not  be  impeached  collaterally.  The  court  were  concluded  by 
the  principal  case,  but  were  by  no  means  satisfied  with  the  conclusion  vrhidk 
had  been  arrived  at  in  this  respect.  They  then  devote  some  space  to  the 
criticism  of  this  point.  This  latter  case  has  been  cited  as  follows:  in  HalUck 
V.  JToM,  22  Id.  276,  it  is  cited  to  the  point  that  an  order  for  the  sale  of  real 
property  of  an  intestate,  made  by  the  probate  court  after  notice  as  prescribed 
by  statute  to  all  parties  interested,  and  after  examination  of  proofs  submitted, 
is  an  adjudication  that  the  sale  of  the  property  described  is  necessary,  and 
unless  appealed  from,  is  conclusive  upon  the  administrator  and  all  parties  in- 
terested in  the  estate.  In  Pryor  v.  Downey,  50  Id.  398,  it  is  cited  to  the 
point  that  the  jurisdiction  of  the  probate  court  to  order  the  sale  of  real  prop- 
erty must  appear,  and  depends  on  the  averments  in  the  petition,  and  not  on 
the  truth  of  those  averments.  The  necessity  for  the  sale  is  not  a  matter  for 
the  executor  or  administrator  to  determine,  but  is  a  conclusion  to  be  drawn 
by  the  court  from  the  facts  stated,  the  petition  furnishing  the  material  for 
the  judgment.  It  is  cited  in  Toumsend  v.  TaUanL,  33  Id.  54,  to  the  point 
that  where  the  probate  court  has  no  jurisdiction  to  order  a  sale,  it  has  none  to 
confirm  it,  at  least  without  the  aid  of  legislation.  It  is  cited  in  Estaie  qf 
HamiUon,  34  Id.  468,  where  the  court  say  that  the  appointment  of  a  new 
administrator  can  no  more  be  made  whilst  a  former  administrator  is  in  office 
than  an  appointment  can  be  made  in  the  first  instance  until  the  death  of  the 
intestate.  It  is  dLBtinguished  in  Meeka  y.  IJcihn,  20  Id.  623,  which  was  a 
case  arising  on  nearly  the  same  state  of  facts,  but  diflereut  in  this,  that  in 
the  former  the  plaintiff  claimed  under  a  sale  and  conveyance  from  the  admin- 
istrator; the  d^endants  under  a  conveyance  from  the  heirs;  that  in  the  latter 
plaintiff  claims  through  the  heirs,  while  defendants  claim  through  and  under 
a  sale  ordered  by  the  probate  court.  It  is  also  said,  in  distinguishing  the  two 
cases,  that  the  oonrt  held  in  the  cited  case  that  the  probate  court  had  no 
Jurisdiction  to  order  a  sale,  and  that  such  sale  was  void,  where  the  petition 
therefor  was  fatally  defectiye  for  non-compliance  with  the  statute.  Meds$  v. 
ViU9auU,  3  Saw.  211. 5i  a  case  upon  the  same  state  of  facts  as  that  of  the 
principal  one,  as  reported  in  20  OaL  288»  which  im  referred  to  generally  u 
settling  the  qnestioo  lnv<4yed. 
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Fremont  v.  Crippbn, 

[10  GAuroBiiiAt  21X]  V 

Aof  loif  or  FoBOiBLB  Entbt  and  Detautsb  against  three  penoni;  Tordiot 
of  gnilty  as  to  two,  and  not  guilty  as  to  the  third:  Htld,  that  the  rerdiel 
is  oonolusive  that  plaintiff  was  peaceably  in  actual  possession  of  the  prem- 
ises at  the  time  of  the  entry;  and  that  such  possession  being  inoompat- 
ible  with  the  lawful  ponsession  of  another,  the  yerdict  is  oondosivo 
against  the  possession  of  the  third  person. 

Ukdxb  Wkit  or  Ebstitution  in  Action  or  Foboiblb  Entbt  and  Dm- 
TAINBR,  the  sheriff  is  authorized  to  dispossess  parties  who,  though 
strangers  to  the  proceedings,  have  entered  into  possession  after  the  oom- 
menceinent  of  the  action. 

SHiBirr  MAT  BS  CoMFBLLBD  BT  Mandahits  to  exocuto  a  writ  of  restitution 
in  an  action  of  forcible  entiy  and  detainer. 

To  SuPEBSEDB  RsMEDT  BT  MANDAMUS,  a  party  must  not  only  have  a  spe- 
cific adequate  legal  remedy,  but  one  competent  to  afford  relief  upon  the 
very  subject-matter  of  his  application. 

Remedt  BT  Mandamus  is  nbitheb  Supebsedbd  by  remedy  by  criminal 
prosecution  nor  action  on  the  case  for  neglect  of  duty,  as  neither  of  the 
latter  can  compel  a  specific  act  to  be  done,  and  are  therefore  not  equally 
convenient,  beneficial,  and  effectual. 

Appuoation  for  a  writ  of  mandate  against  defendant,  as  sher- 
iff. Plaintiff  brought  an  action  of  forcible  entry  and  detainer 
against  Clark,  Yandewater,  and  the  Merced  Mining  Oo.  for  an 
intrusion  upon  a  certain  part  of  a  mine  known  as  the  "  Joseph- 
ine Vein,"  in  the  county  of  Mariposa.  After  the  jury  had  re- 
turned a  verdict  of  guilty  as  to  the  first  two  parties  defendant, 
and  not  guilty  as  to  the  said  mining  company,  judgment  was 
rendered  awarding  possession  to  Fremont,  and  a  writ  of  resti- 
tution issued.  This  process  Orippen,  as  £(heriff,  refused  to  ex- 
ecute, because  the  mine  was  in  possession  of  certain  parties 
claiming  to  hold  under  said  mining  company,  and  was  not  in 
possession  of  the  parties  found  guilty  in  said  action.  Orippen 
refused  to  execute  the  writ  for  the  further  reason  that  since  the 
rendition  of  judgment  the  tunnel  in  said  mine  had  been  deep- 
ened, and  that  under  the  writ  he  could  only  put  Fremont  in 
possession  of  that  part  of  the  mine  excavated  at  the  time  of  the 
entry  of  the  judgment.  The  lower  court  ordered  a  peremptory 
mandamus  to  issue  against  Crippen,  and  from  this  order  he  ap- 
peals. 

Richard  H,  Daly,  for  the  appellant. 
Perley,  for  the  respondent. 

By  Court,  Tebbt,  C.  J.  The  refusal  of  the  sheriff  to  execute 
the  writ  seems  to  be  based  on  the  hypothesis  that  the  verdict  of 
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the  jury  was  equivaleut  to  a  finding  that  the  Merced  lining 
Company  were  in  the  lawful  possession  of  the  premises  at  the 
time  of  the  trial. 

The  verdict  is  conclusive  that  the  plaintiff  was  peaceably  in 
actual  possession  of  the  premises  at  the  time  of  the  entry,  that 
unlawful  and  forcible  entry  on  his  possession  was  made  by  de* 
fendants  Clark  and  Yandewater,  and  that  the  Merced  Mining 
Company  did  not  participate  in  the  trespass.  The  peaceable 
and  actual  possession  of  the  plaintiff  is  incompatible  with  the 
lawful  possession  of  another,  and  the  verdict  is  conclusive 
against  the  possession  of  the  Merced  Mining  Company. 

The  question  then  arises,  whether,  under  the  writ,  the  sheriff 
is  authorized  to  dispossess  parties  who  are  strangers  to  the  pro« 
ceeding. 

The  object  of  the  statute  concerning  forcible  entries  is  to 
afford  parties  whose  possession  is  disturbed  by  force  and  vio- 
lence a  summary  remedy. 

This  object  would  be  entirely  defeated  if  a  defendant,  after 
judgment,  could,  by  transferring  the  possession  to  a  stranger, 
prevent  the  execution  of  the  writ. 

"  If  it  were  once  permitted  for  a  defendant,  against  whom 
there  was  a  judgment  on  a  forcible  entry  and  detainer,  to  put  in 
a  third  person,  or  for  a  third  person  to  enter  afterwards,  with  a 
view  of  again  putting  a  plaintiff's  title  to  the  rack,  such  third 
person  might  again,  in  his  turn,  after  judgment  against  him, 
put  another  in  possession,  or  permit  him  to  enter;  so  that  there 
might  be  prosecutions  without  end,  and  the  object  of  regaining 
possession  by  the  pjaintiff  would  be  as  far  off  as  at  the  com- 
mencement of  his  first  remedy  to  regain  his  possession,  to  the 
utter  subversion  of  all  justice: "  State  v.  Oilbert,  2  Bay,  365. 

The  second  reason  assigned  for  the  refusal  is  frivolous,  and 
requires  no  notice  at  our  hands. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

BuBKBTT  and  Field,  JJ.,  concurred. 

Tbbbt,  C.  J.,  on  petition  for  rehearing.  An  application  is 
made  for  a  rehearing  in  this  cause — one  of  the  grounds  being 
that  the  defendant  had  no  opportunity  to  be  heard  before  the 
decision  of  the  court  was  rendered. 

In  the  record  there  is  a  stipulation,  signed  by  the  attorneys  of 
record  for  both  parties,  agreeing  that  **  the  cause  be  submitted 
for  decision  to  the  supreme  court  on  written  argument  within 
ten  days  from  the  date,  and  that  if  either  party  fails  to  file  said 
argument  within  said  time,  that  the  court  may  proceed  to  decide 
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the  case  immediately  on  the  record  and  biief  of  either  party 
that  may  be  then  on  file/' 

This  stipulation  was  dated  September  15, 1858,  was  filed  in 
this  court  on  the  nineteenth,  and  the  decision  of  the  court  was 
rendered  ten  days  afterwards. 

The  nature  of  the  case,  it  being  a  proceeding  against  a  public 
o£Scer  to  compel  the  performance  of  an  official  duty,  the  anxiety 
of  the  parties  to  obtain  a  speedy  decision,  and  the  fact  that  it 
was  represented  to  the  court  that  the  public  peace  would  be 
endangered  by  delay,  were,  by  the  court,  deemed  sufficient  rea- 
sons for  taking  up  the  record  oat  of  its  order  on  the  calendar. 

If  the  appellant  has  not  been  fully  heard,  the  fault  lies  with 
himself,  as  he  had  fourteen  days  between  the  date  of  the  stipu- 
lation and  the  decision  of  the  case  in  which  to  file  a  brief  or  to 
apply  for  an, extension  of  time. 

The  conclusion  of  the  court  was  arrived  at  after  proper  delib- 
eration, was  unanimous,  and  the  argument  of  the  counsel,  in 
his  application  for  a  rehearing,  has  failed  to  raise  a  doubt  as  to 
its  correctness. 

The  only  point  made  in  the  petition  which  was  decided  in  the 
opinion  is,  that  the  plaintiff's  remedy  was  by  action  od  the 
sheriff's  bond,  and  not  by  mandamua. 

This  objection  is  not  well  taken;  the  statute  provides  that  a 
mandamus  may  issue  "  to  any  inferior  tribunal,  board,  or  per- 
son to  comx>el  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station," 
and  shall  issue  in  all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law. 

Now  the  execution  of  final  process  is  specially  enjoined  by  law 
on  defendant  as  a  duty  resulting  from  his  office  of  sheriff;  and 
in  our  opinion,  the  plaintiff  in  this  case  has  no  plain,  speedy,  or 
adequate  remedy  in  ordinaiy  course  of  law.  It  is  true,  he  might 
sue  defendant  on  his  bond  for  the  damages  resulting  from  the 
non-performance  of  his  duty,  but  the  possession  of  the  property 
which  has  been  adjudged  to  him  can  only  be  obtained  by  the 
present  process,  and  is  the  only  adequate  remedy. 

To  supersede  the  remedy  by  mandamus^  a  party  must  not  oulj 
have  a  specific  adequate  legal  remedy,  but  one  competent  to 
afford  relief  upon  the  veiy  subject-matter  of  his  application. 

Neither  a  remedy  by  criminal  prosecution,  Bex  v.  Severn  d 
Wye  Baihoay  Co.,  2  Bam.  &  Aid.  646,  nor  by  action  on  the  case 
for  neglect  of  duty,  will  supersede  that  by  mandamus,  since  it 
cannot  compel  a  specific  act  to  be  done,  and  is,  therefore,  not 
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equally  oonTenient,  beneficial,  and  effeotoal:  IbOuUougfi  i. 
Mayor  of  Brooklyn,  23  Wend.  461. 
Beheaxing  denied. 

Fnu),  J.,  ooncnrred. 

Mani>amui  n  AppBOPBiATa  Bbmidt  to  oompel  pablio  fmnotloiiariM  or 
feribiinala  to  perform  some  daty  requiied  by  Uw,  where  the  party  hei  no  other 
remedy:  Boaird  qf  PoUee  etc  r.  ChranU^  47  Am.  Deo.  102;  Arbtrrp  r.  .fieown, 
65  Id.  791,  and  note  806. 

Mandamus  is  PaEBOOATiyB  Wbit,  and  doee  not  iaeoe  aa  mere  matter  of 
right;  bat  where  the  party  haa  a  dear  l^gal  rffi^t  under  the  laws  of  the  states 
with  no  other  remedy  to  enforce  it,  the  ooort  will  not  refnse  the  writ:  Moodiff 
T.  Flemmg,  48  Am.  Deo.  210,  and  note  216,  citing  prior  caaea;  Arbtrry  r. 
BeavcTB,  56  Id.  791,  note  806. 

Ruui  THAT  Makdamus  WILL  voT  BB  Obabted  where  there  ic  a  spedfio 
legal  remedy  ii  reetricted  to  caeea  where  the  legal  remedy  is  equally  oonren- 
ient,  complete,  and  beneficial:  SUOe  t.  Ncrik  Ecutem  R,  B,  CS».,  67  Am.  Dec 
551,  and  note  553. 

All  Pabtibs  Who  Bbtbb  itpon  Lahd  Pbhdibo  AonoN  of  Bibotmbnt  are 
subject  to  removal  under  the  final  process  therein:  Sampson  v.  Ohleyert  22 
CaL  2C7,  citing  the  principal  case. 

The  PBiNdPAL  OASB  IS  dTBD  in  RkhardBon  v.  Scoit  River  W,  ds  i/.  Co.,  22 
Cal.  150,  to  the  point  that  defendant  cannot,  after  judgment  in  an  action  of 
forcible  entry  and  detainer,  by  transferring  the  possession  to  a  stranger,  pre- 
vent the  execution  of  a  writ  of  restitution.  It  is  cited  in  People  v.  Ixmcks, 
28  Id.  71,  to  the  point  that  a  clerk  of  a  court  may  be  compelled  by  matnda- 
nme  to  issue  a  writ  of  habere  faeiae  poaaesshnem^  as  a  suit  upon  hit  official 
bond  for  damages  for  the  non-performance  of  his  duty  would  be  wholly  inade- 
quate; and  thii  rule  was  held  to  apply  to  public  officers  geuerally  in  CAumo- 
eero  ▼.  Potts,  2  Mont.  282,  dting  ^e  principal  case. 

To  SuFBBSBDB  Bbmbdt  bt  Mandamus,  a  party  must  not  only  have  a 
remedy  spedfio  and  adequate,  but  one  competent  to  afford  relief  upon  the 
veiy  subject-matter  of  his  application,  and  it  must  be  equally  convenient, 
benefidal,  and  effiMtive:  Babcock  v.  Cfoodrieh,  47  Cal.  5C8;  Caiifomia  P.  R. 
R.  Oo.  T.  CkmHrai  P.  R.  R.  Co.,  Id.  531;  Price  v.  Rheraide  L.  4t  I.  Co.,  66  Id. 
484;  Acrfi  t.  WHgki,  10  Ner.  175,  all  dting  the  prindpal  < 


FOGABTT  V.   PiNLAT. 

[10  GAijroBMiA,  339.] 

OovDinoir  in  Notabt's  Bond  that  he  will  **well  and  truly  perform  and 
discharge  the  duties  of  a  notary  according  to  law"  embraces  every  ad 
which  he  is  authorized  or  required  by  law  to  do  in  virtue  of  his  office. 

CiBTorroATB  or  Notabt  is  Prima  Facib  Evidbncb  of  the  facts  therein  set 
forth,  under  the  California  statute. 

KoTABT  Omittino  TO  »^TATK  IN  HIS  Cetificatb  that  the  party  acknowl- 
edging was  known  to  him,  or  identified,  is  guilty  of  gross  and  culpable 
negligence;  and  is  liable  on  his  official  bond  to  the  party  injured  for  all 
damages  resulting  from  such  negligence. 
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JnenFiOASS  ov  Kotabt  Which  Fails  to  Statb  that  the  p«HT  aokn^wl- 
edging  wm  known  to  him,  or  wm  identified,  it  worthlen  either  for  the 
porpoee  of  admitting  the  instroment  in  evidenoe  without  further  proof  or 
to  entitle  it  to  be  recorded. 

KiOLBcr  or  Kotabt  to  Camrr  that  Pastt  AoKowLBDonro  ic  known  to 
him,  or  waa  identified,  is  not  excnaed  by  the  fact  that  the  certificate  waa 
partiaRy  filled  by  the  attorney  for  the  grantee. 

KoTAST  Who  Amxis  Hn  OmoiAL  Sionaturx  and  aeal  to  a  certificate  of 
acknowledgment  without  examining  it,  to  find  whether  the  ^Mta  oertified 
are  true,  is  guilty  of  nagligenoe,  and  liable  on  his  official  bond  for  dam* 
ages  arising  therefrom. 

Notabt,  bt  Aookptino  OmcB,  Holds  Himself  oft  to  the  world  as  a  per- 
son competent  to  perform  the  duties  connected  therewith.  He  contracts 
with  those  who  may  employ  him  that  he  will  perform  them  with  integ- 
rity, diligence,  and  skill.  Therefore  a  party  cannot  be  charged  with 
knowledge  of  a  defect  in  a  notary's  certificate  from  having  received  the 
conveyance  from  the  notary  and  retained  it  for  some  time  in  his  posses- 
sion. 

Measubb  or  Dahaoks  in  Action  against  Notabt  for  his  omission  to  state 
in  his  certificate  of  acknowledgment  of  a  mortgage  that  the  party 
acknowledging  was  known  to  him,  or  was  identified,  is  the  amount  of 
the  debt  and  interest  intended  to  be  secured  by  the  mortgage. 

The  opinion  states  the  facts. 

Hoge  and  Wilson,  for  the  appellant. 

S.  Aslmry  Sheppard  and  Cyril  V.  Orey,  for  the  respondents. 

By  Court,  Tsbbt,  G.  J.  PlaintifiT  loaned  to  one  Dnpny  a  sum 
of  money,  taking  as  security  a  mortgage  on  a  lot  in  San  Fran- 
cisco. The  mortgage  was  acknowledged  by  Dupuy,  before  de- 
fendant Finlay,  who  was  a  notary  public  for  Scui  Francisco 
county. 

The  mortgage  used  waa  an  ordinary  printed  form,  haying 
a  certificate  of  acknowledgment  in  blank,  in  which  was  inserted, 
in  the  handwriting  of  one  Sanders,  who  acted  in  the  transaction 
as  attorney  for  both  mortgagor  and  mortgagee,  the  name  of  the 
mortgagor  and  the  date  of  the  acknowledgment.  To  this  cer- 
tificate the  notary  afiSxed  his  signature  and  seal,  omitting  to  state 
either  that  the  party  acknowledging  was  known  to  him,  or  was 
identified  by  the  testimony  of  a  witness  examined  for  that  pur 
pose. 

In  consequenceof  this  omission,  the  record  of  mortgage  washeld 
not  to  impart  notice  to  subsequent  incumbrancers :  See  WoI/y,  Fo- 
garty,  6  Cal.  224  [65  Am.  Dec.  509].  Plaintiff's  lien  was  postponed 
in  favor  of  a  later  mortgage,  which  exhausted  the  entire  property, 
mnd  Dupuy  being  insolvoo  t,  the  debt  was  lost.    Plaintiff  now  seeks 
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to  recover  on  the  bond  of  the  notary  the  damage  occasioned  by 
the  negligent  and  unskillful  performance  of  an  official  act. 

The  condition  of  the  bond  executed  by  the  defendants  is,  thai 
Joseph  W.  Finlay  should ''  well  and  truly  perform  and  discharge 
the  duties  of  a  notary  public  according  to  law."  This  embraces 
every  act  which  he  is  authorized  or  required  by  law  to  do  in 
virtue  of  his  office.  By  the  ''act  concerning  notaries  public," 
each  notary  has  power  to  take  and  certify  the  acknowledgment 
or  proof  of  conveyances,  and  his  certificate  is  ^nade  prima  facie 
evidence  of  the  facts  therein  set  forth.  "  For  any  misconduct  or 
neglect  of  duty  in  any  of  the  cases  in  which  any  notary  public, 
appointed  under  the  authoiiiy  of  this  state,  is  authorized  to  act, 
etc.,  he  shall  be  liable  on  his  official  bond  to  the  parties  in- 
jured thereby  for  all  damages  sustained: "  Compiled  Laws,  903. 

It  is  clear  that  in  this  case  defendant  Finlay  did  not  faithfully 
perform  his  duty,  but  was  guilty  of  gross  and  culpable  negli- 
gence, and  he  is  responsible  to  the  party  injured  for  the  dam- 
ages resulting  from  this  negligence. 

The  purpose  of  a  certificate  of  acknowledgment  is  to  entitle 
the  deed  to  be  recorded,  and  to  be  admitted  in  evidence  with- 
out further  proof:  Act  concerning  conveyances,  sees.  18,  29. 
The  certificate  furnished  was  utterly  worthless  for  either  pur- 
pose. This  neglect  is  not  excused  by  the  fact  that  the  certifi- 
cate had  been  partially  filled  by  the  attorney  for  the  grantee. 
The  certificate  upon  its  face  is  unfinished;  the  date  and  the  name 
of  the  grantor  had  been  inserted,  leaving  it  for  the  notary  to 
insert  his  knowledge  or  the  evidence  received  of  the  identity  of 
the  party  making  the  acknowledgment. 

If  the  notary  read  the  certificate  before  signing  it,  this  omis- 
sion must  have  been  known  to  him;  if  he  did  not,  he  is  equally 
guilty  of  negligence,  for  an  o^cer  who  affixes  his  official  signa- 
ture and  seal  to  a  document  (thereby  giving  to  it  the  character 
of  evidence)  without  examining  it,  to  find  whether  the  facts  cer- 
tified are  true,  can  scarcely  be  said  to  faithfully  perform  his 
duty  according  to  law. 

It  is  said  that  the  plaintiff,  having  received  the  conveyance 
from  the  notary,  and  retained  the  same  some  time  in  his  posses- 
sion, is  charged  with  knowledge  of  the  defect  in  the  certificate, 
and,  as  the  damage  was  the  result  of  his  own  negligence  in  fail- 
ing to  correct  the  error  of  the  notary  when  in  his  power^  he  is 
only  entitled  to  recover  the  cost  pi  the  certificate. 

This  position  we  think  erroneous.  Finlay  held  himself  out 
to  the  world  as  a  person  competent  to  peirform  the  business- 
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connected  with  the  office.  By  accepting  the  office,  he  confacaeted 
with  those  who  might  employ  him  that  he  would  perform  it 
with  integrity,  diligence,  and  skill:  3  Bla.  Com.  165.  He  had 
given  a  bond  to  indemnify  those  who  should  suffer  by  the  un- 
faithful or  unskillful  performance  of  his  duiy. 

It  is  not  shown  that  plaintiff  was  aware  of  the  omission  in 
the  certificate;  but  admitting  he  knew  it,  he  was  not  obliged  to 
determine  upon  the  validity  or  legality  of  the  act  of  the  officer. 
The  statute  gave  him  a  remedy  upon  the  bond  of  the  officer  for 
the  damages  sustained  by  the  malperformance  of  his  duty,  and 
he  had  the  right  to  rely  on  this  remedy. 

Our  conclusion  from  the  record  is,  that  the  plaintiff  is  en- 
titled to  recover  of  defendants  the  damages  caused  by  the  act 
of  the  notary,  and  that  the  measure  of  damages  is  the  amount 
of  the  debt  and  interest  intended  to  be  secured  by  the  mort- 
gage- 
Judgment  reversed,  and  cause  remanded,  with  directions  that 
the  court  below  render  a  judgment  in  accordance  with  this 
opinion. 
Field,  J. ,  concurred.  ^^__^ 

Idsntitt  or  Pabtt  must  Afpbab  zm  Noi!Abt*8  OiBTinouLTB  of  Aoknowl- 
edgment,  otherwise  it  ic  void:  Note  to  Livmgitcn  v.  KetUtte,  41  Am.  Deo. 
175,  citing,  aonong  othen,  the  principal  case;  Woif  r.  Ibgartpt  65  Id.  509, 
note  511. 

NoTABT  OAimoT  DxuMATS  HIS  OfTiciAL  AuTHOBiTT:  Shddm  v.  Bm- 
hamf  40  Am.  Dec  271. 

LiABnJTT  or  PuBUO  OmoiB  loa  NiGiJOBiraB:  See  Baify  v.  Mayor  qf 
N.  r.,  88  Am.  Dec  669;  il(M  T.  S^tidy,  40  Id.  805;  WUetm  v.  Mofor  qf  N. 
r.,  43 U.  1191  Sttwarir.SoMard.^ Id. 403;  L(^y.  FFiOord, 26 Id. 629. 


CoNAiar  V.  GoNAirr. 

[10  OALnroBnA,  249.] 

SurBBMB  CouBT  PoBSUSBs  Apfsllatb  Jusisdiotion  nr  DivoBGB  proceed- 
ings, thoogh  they  do  not  involve  questioDs  of  property. 

Bwanom  4  or  Abtioiji  6  or  Caldornia  Constitution  oonstmed  to  give 
the  state  supreme  oonrt  appellate  jarisdiction  in  all  eases;  provided  thai 
when  the,  subject  of  litigation  is  capable  of  pecuniary  computation,  the 
matter  in  dispute  must  exceed  two  hundred  dollars  in  ralue  or  amount, 
unless  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  into 
question. 

AUiiOATiONS  IN  OoMPLAiNT  CHARGING  Aditltxrt  ought  to  State  with  rea- 
sonable certainty  the  time  and  place  of  its  commission;  but  defendant, 
by  failing  to  demur,  waives  his  objection  so  far  as  want  of  spedlicalio* 
of  acts  constituting  the  charge  is  concerned. 
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Whbbb  Ko  Caubx  is  Absionkd  nor  Explanation  Oivsrid  iob 

TiOM  of  the  husband  by  the  wife,  who  is  sniiig  for  diyoroe,  it  is  legally 
iDferrod  that  she  is  guilty  of  willful  desertion. 

California  Statute  ^as  Specified  Certain  Acts  or  offenses  which  shsll 
constitute  grounds  of  divorce.  These  are  equally  pleadable  in  bar,  the 
QUO  to  the  other,  within  the  principle  of  the  doctrine  of  recrimination. 

To  Bar  Action  of  Ditorob  on  Ground  of  Desertion  by  plaintiff,  it 
must  exist  for  two  years,  under  the  California  statute,  and  the  court  can- 
not fix  a  period  other  than  that  designated;  still,  such  desertion  for  lees 
time  than  the  statutory  period  furnishes  a'  proper  subject  for  considera- 
tion in  determining  the  character  of  divorce  to  be  granted. 

To  Obtain  Divorce  a  Vinculo  Matrimonii,  the  applicant  must  be  an  in- 
nocent party  without  reproach,  and  however  guilty  the  defendant,  if  the 
applicant  is  chargeable  either  with  similar  guilt  or  an  offense  to  which 
the  law  attaches  similar  consequences,  the  relief  must  be  denied;  and  if 
the  applicant,  though  not  thus  guilty,  is  still  not  blameless,  relief  most 
be  limited  to  a  divorce  a  mensa  et  titoro. 

The  opinion  states  the  facts. 

8,  HeydenfelcU,  for  the  appellant. 

J.  W.  Winans  (by  consent),  for  the  respondent. 

By  Court,  Field,  J.  The  plaintiff  charges  in  her  complaint, 
as  grounds  of  divorce,  the  habitual  intemperance  of  the  defend- 
ant; his  neglect  to  provide  for  her  the  common  necessaries  of  life 
for  the  period  of  three  years  next  preceding  the  commencement 
of  this  suit,  having  the  ability  to  provide  the  same;  extreme 
cruelty  on  his  part;  and  adulteiy  committed  while  she  was  liv- 
ing with  him,  "at  the  city  of  San  Francisco,  at  divers  times, 
with  persons  to  the  plaintiff  unknown; "  and  adulteiy  committed 
since  she  ceased  to  live  with  him,  **  at  the  said  city  of  San  Fran- 
cisco, with  divers  other  persons,  whose  names  are  to  the  plain- 
tiff unknown."  No  attempt  was  made  to  substantiate  any  of 
these  charges,  except  that  of  adulteiy  in  one  instance,  commit- 
ted after  the  plaintiff  had  ceased  to  live  with  her  husband;  and 
objection  was  taken  to  any  evidence  on  this  head,  under  the 
pleadings.  It  appeared  in  proof  that  the  plaintiff  had  deserted 
the  residence  of  her  husband  more  than  a  year  previous  to  the 
act  of  adultery;  and  this  fact,  and  the  defective  allegation  in  the 
pleadings,  constituted  the  principal  grounds  upon  which  the  de- 
fendant relied  to  defeat  the  plaintiff's  application.  A  decrco 
dissolving  the  marriage  was  rendered,  and  the  defendant  ap- 
pealed. 

A  preliminary  objection  is  taken  to  the  hearing  of  the  appeal 
that  this  court  possesses  no  appellate  jurisdiction,  in  a  case  of 
divorce,  when  a  question  of  property  is  not  involved  in  its  da- 
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tenmnatTon.  The  fourih  section  of  article  6  of  the  oonstitatioii 
proTides  that  **  the  supreme  court  shall  have  appellate  jurisdic« 
tion  in  all  cases  when  the  matter  in  dispute  exceeds  two  hundred 
dollars;  when  the  legality  of  any  tax,  toll,  or  impost,  or  munici- 
pal fine  is  in  question;  and  in  all  criminal  cases  amounting  to 
felony,  on  questions  of  law  alone/'  We  do  not  understand  the 
last  words  of  the  first  clause  of  this  section  as  restricting  the 
jurisdiction  only  to  those  cases  which  involye  questions  of  prop- 
erty, or  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine. 
As  we  read  the  section,  the  court  possesses  appellate  jurisdiction 
in  all  cases;  provided  that  when  the  subject  of  litigation  is  capa- 
ble of  pecuniary  computation,  the  matter  in  dispute  must  exceed 
in  value  or  amount  two  hundred  dollars,  unless  a  question  of 
the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  in 
question.  Similar  language  as  to  the  amount  is  used  in  defining 
the  original  jurisdiction  of  the  district  courts.  The  sixth  section 
of  the  same  article  declares  that  "  the  district  courts  shall  have 
original  jurisdiction,  in  law  and  equity,  in  all  dvil  cases,  when 
the  amount  in  dispute  exceeds  two  hundred  dollars,  exclusive  of 
interest'' 

It  could  never  have  been  the  intention  of  the  framers  of  the 
constitution  to  deny  to  the  higher  courts,  both  original  and 
appellate,  any  jurisdiction  in  that  large  class  of  cases  where  the 
relief  sought  is  not  susceptible  of  pecuniary  estimation;  such  as 
suits  to  prevent  threatened  injury,  respecting  the  guardianship 
of  children,  honorary  offices  to  which  no  salary  is  attached,  and 
the  like.  And  yet  to  this  result  the  position  of  the  respondent 
directly  leads.  We  think  the  construction  contended  for  too 
narrow,  and  not  imperatively  required  by  the  language  of  the 
constitution. 

The  allegations  of  the  complaint,  as  to  the  adultery,  are  vague 
and  uncertain;  and  the  complaint  might  have  been  demurred  to 
successfully  on  this  ground.  The  charge  should  have  been 
stated  with  reasonable  certainty  as  to  time  and  place,  so  as  to 
have  enabled  the  defendant  to  prepare  to  meet  it  on  the  trial. 

In  Heyde  v.  Heyde,  4  Sandf.  693,  the  charge  in  the  complaint 
was  that  "  the  defendant,  since  the  marriage,  viz.,  in  the  month 
of  November,  1851,  committed  adultery  with  a  female  in  the 
city  of  New  York,  whose  name  is  unknown  to  the  plaintiff,  and 
the  particular  circumstances  whereof  are  unknown  to  the  plain- 
tiff, but  which  she  expects  to  be  able  to  prove  at  the  trial  of  this 
eause." 

"  The  judge  said  it  would  be  dangerous  to  proceed  on  such  an 
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indefinite  allegation*  If  the  party  have  information  sufficient 
to  warrant  the  belief  that  the  offense  has  been  committed,  ox 
the  expectation  that  it  can  be  proved  on  the  trial,  that  informa- 
tion mu^  extend  at  least  to  the  particular  place  or  locality 
where  it  occurred,  though  the  name  of  the  person  with  whom 
may  be  unknown:"  Codd  v.  Codd,  2  Johns.  Ch.  224;  Woody. 
Wood,  2  Paige,  113;  Bird  v.  Bird,  Wright,  98;  Ricliards  v.  Bich- 
ards.  Id.  302;  Stohea  v.  Stohes,  1  Mo.  322;  Wrighl  v.  Wright,  3 
Tex.  168. 

The  defendant,  by  failing  to  demur,  waived  the  objection,  so 
far  as  the  want  of  specification  of  the  acts  constituting  the 
charge  is  concerned.  The  statute  has  not  altered  any  of  the 
ordinaiy  rules  of  pleading  for  cases  of  divorce,  except  that  noth- 
ing can  be  taken  by  admission  or  default.  The  object  of  this 
exception  is  to  prevent  collusion  between  the  parties;  and  when 
this  is  accomplished,  the  ordinary  rules  apply. 

It  appears  in  proof  that  the  plaintiff  left  the  residence  of  her 
husband  more  than  a  year  previous  to  the  act  of  adultery  on  the 
part  of  the  defendant,  and  has  ever  since  lived  apart  from  him. 
No  cause  is  assigned  or  explanation  attempted  for  her  conduct; 
and  the  legal  inference  follows  that  she  was  guilty  of  nothing 
less  than  willhd  desertion;  and  this  is  urged  as  a  bar  to  the 
application  of  the  plaintiff,  not  on  the  ground  that  it  justified 
the  adultery  of  the  defendant,  but  that  it  deprived  her  of  all 
right  to  a  cancellation  of  the  marriage  contract,  whose  obliga- 
tions she  had  herself  disregarded. 

It  is  a  general  principle  of  the  common  law  that  whoever 
seeks  redress  for  the  violation  of  a  contract  resting  upon  mutual 
and  dependent  covenants,  to  obtain  success,  Inust  himself  have 
performed  the  obligations  on  his  part.  Something  analogous  to 
this  principle  is  found  in  the  doctrine  of  recrimination,  or  com- 
pensatio  criminum,  which  was  originally  borrowed  from  the  canon 
law,  by  which  the  defendant  is  permitted  to  contest  the  plain- 
tiff's application  on  the  ground  of  his  own  violation  of  the  mar- 
riage contract — to  set  off, .  to  use  the  language  of  the  cases, 
the  equal  guilt  of  the  plaintiff.  "The  doctrine,"  observes  Lord 
Stowell,  ''  that  this,  if  proved,  is  a  valid  plea  in  bar,  has  its 
foundation  in  reason  and  propriety;  it  would  be  hard  if  a  man 
could  complain  of  the  breach  of  a  contract  which  he  has  vio- 
lated; if  he  could  complain  of  an  injury  when  he  is  open  to  the 
charge  of  the  same  nature.  It  is  not  unfit,  if  he  who  is  the 
guardian  of  the  purity  of  his  own  house  has  converted  it  into  a 
brothel,  that  he  should  not  be  allowed  to  complain  of  the  polla« 
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tion  wbich  he  himself  has  introduoed;  if  he  who  has  first  Tio- 
lated  his  marriage  vow  should  be  barred  of  his  remedy,  the 
parties  may  live  together,  and  find  sources  of  mutual  forgive- 
ness in  the  humiliation  of  mutual  guilt:"  Beeby  x,  Beeby,  1 
Hagg.  Ecc.  790. 

In  England,  until  a  recent  period,  divorces  from  the  bonds  of 
matrimony  were  never  granted  but  by  act  of  parliament.  Di- 
vorces from  bed  and  board  were  decreed  by  the  ecclesiastical 
courts,  and  then  only  for  adultery  or  crueliy,  and  it  is  the  set- 
tled doctrine  of  those  courts  that  proof  of  adultery  of  the 
plaintiff  vnll  bar  a  suit  on  the  ground  of  the  adultery  of  the  de- 
fendant, but  that  cruelty  furnishes  no  bar  to  such  suit:  Proo 
(or  V.  Proctor,  2  Hagg.  Cons.  292;  DiUoa  v.  DWon,  3  Curt. 
Ecc.  86. 

The  ground  upon  which  the  distinction  between  recrimination 
by  reason  of  the  adultery  and  recrimination  by  reason  of  the 
cruelty  of  the  plaintiff  is  placed  is,  that  the  offenses  are  not  of 
the  same  kind.  Thus  in  Chambers  v.  Chambers^  1  Hagg.  Cons. 
439,  where  the  defendant  pleaded  in  bar  to  the  suit,  among  other 
grounds,  the  cruelty  of  the  plaintiff.  Lord  Stowell  said:  ''  It  is 
certain  that  the  wife  has  a  right  to  say,  '  Tou  shall  not  have  a 
sentence  against  me  for  adultery  if  you  are  guilty  of  the  same 
offense  yourself.'  The  received  docbine  of  compensation  would 
Lave  that  effect,  because  both  parties  are  in  eodem  delicto;  but 
this  is  not  so  in  recrimination  of  cruelty.  The  delictum  is  not 
of  the  same  kind.  If  the  wife  was  the  prior  petem  in  a  suit  of 
cruelty,  I  do  not  know  that  she  would  be  barred  \/j  u  recrimina- 
tion of  that  species,  for  the  consideration  would  be  very  differ- 
ent. The  court  might  not  oblige  her  to  cohabitation,  which 
would  be  dangerous.  Here  the  husband  is  \hQ  prior  petem  in  a 
suit  of  adultery,  and  I  take  the  general  doctrine  tx>  be,  that  a 
wife  caiinot  plead  cruelty  as  a  bar  to  divorce  for  her  violation  of 
the  marriage-bed." 

The  soundness  of  the  distinction  thus  taken  by  Lord  Stowell 
was  doubted  in  Dillon  v.  Dillon,  supra,  when  Dr.  Lushington 
said,  in  referring  to  that  decision:  *'  I  candidly  say  I  en'^/crtain 
doubts  whether  the  reason  given  is  the  most  satisfactory  that 
could  be  adduced,  because  if  this  effect  arises  out  of  the  differ- 
ence in  the  nature  of  the  two  offenses,  it  follows,  e  converse^  that 
when  the  vnfe  has  brought  a  suit  on  account  of  cruelty,  the  hus- 
band cannot  plead  her  adultery  in  bar — ^a  proposition  which  I 
am  not  aware  has  ever  been  laid  down  in  these  courts." 

Although  the  distinction  alluded  to  was  asserted  and  maintained 
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in  the  ecclesiastical  courts,  which  possessed  only  authoriiy  to  de- 
cree a  diyorce  a  niensa  el  ihoro,  it  was  the  settled  course  of  parlia- 
ment, in  determining  on  the  propriety  of  granting  a  natition  of 
divorce  a  vinculo  mairiTnonii,  to  allow  both  adultery  and  cruelty 
to  be  pleaded  in  recrimination  as  an  absolute  bar;  and  in  the  Mat^ 
terofSimmon^s  Divorce  Bill,  12  CI.  &  Fin.  889,  where  the  husband 
had  separated  from  his  wife  for  many  years  without  making  any 
provision  for  her  maintenance  from  his  means,  which  were  su£S- 
dent,  it  was  held  by  the  house  of  lords  that  he  was  not  entitled 
to  a  divorce,  though  the  adulteiy  of  the  wife  was  clearly  proved. 
Lord  Brougham,  in  moving  the  postponement  of  the  bill,  ob- 
served, "that  he  wished  it  to  be  clearly  understood  that  he 
did  so,  not  on  the  ground  of  the  husband's  adultery,  but  wholly 
independent  of  that  charge,  and  as  if  there  was  no  ground 
whatsoever  for  it;  on  the  evidence  that  this  person  neglected  his 
wife,  and  threw  her  on  the  world  without  caring  what  became  of 
her,  or  how  she  was  supported,  or  allowing  her  anything  towards 
her  support;"  and  Lord  Oampbell,  in  expressing  a  concurrence 
in  the  views  taken  by  Lord  Broughiam,  said  ''that  he  thought 
this  person's  conduct  in  neglecting  his  wife,  while  he  was  carry- 
ing on  a  large  business,  and  paying  servants  large  wages,  did 
disentitle  him  to  the  relief  he  asked  of  their  lordships." 

In  this  state  the  statute  has  specified  certain  acts  or  conduct 
which  shall  constitute  grounds  of  divorce,  and  so  far  as  the 
matrimonial  contract  is  concerned,  the  courts  cannot  distinguish 
between  them,  whatever  difference  there  may  be  in  a  moral  point 
of  view.  The  several  offenses  must,  therefore,  be  held  equally 
pleadable  in  bar  to  the  suit  for  divorce — ^the  one  to  the  other, 
within  the  principle  of  the  doctrine  of  recrimination.   . 

Aside  from  this  consideration,  it  would  seem  to  be  correct  in 
principle  that  where  the  matter  pleaded  is  such  as  would  entitle 
the  defendant  to  a  decree,  had  it  been  presented  in  a  bill  brought 
by  himself,  the  relief  should  be  denied.  Certain  consequences 
are  attached  to  the  decree,  independent  of  the  dissolution  of  the 
marriage  contract,  and  they  are  generally  more  favorable  to 
the  party  obtaining  the  relief  than  to  the  contestant;  but  a  de- 
eree  cannot  be  granted  in  favor  of  one,  and  afterwards  in  favor 
of  the  other,  as  the  first  would  dissolve  the  marriage,  and  then 
no  marriage  would  subsist  upon  which  the  second  decree  could 
act;  and  a  decree  granting  a  divorce  in  favor  of  each  would  be 
an  anomalous  proceeding:  Bishop  on  Mar.  &  Div.  401;  Dejamei 
T.  Dejamel,  5  Dana,  499. 

In  Missouri  the  statute  authorizes  a  divorce  from  the  boods 
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of  matrimony,  like  the  statute  of  this  state,  on  several  grounds; 
and  in  Nagel  y.  Nagel,  12  Mo.  63,  it  was  held  that  when  both 
parties  were  found  guilty  of  any  of  the  enumerated  offenses  for 
which  a  divorce  may  be  granted,  the  biU  should  be  dismissed. 
In  that  case  the  evidence  sustained  the  charge  of  adultery  on 
the  part  of  the  defendant,  and  the  charge  of  cruel  and  inhunian 
treatment  on  the  part  of  the  plaintiff:  Byan  v.  Byan,  9  Id.  539. 

The  cases  in  which  the  doctrine  of  recrimination  has  been 
generally  applied  have  been  those  in  which  the  adultery  of  the 
plaintiff  was  established:  MaUox  v.  Maiiox,  2  Ohio,  234  [15  Am. 
Dec.  547];  but  as  our  statute  attaches  to  other  offenses  the 
same  consequences  as  to  adultery,  there  is  reason  and  pro- 
priety in  extending  to  them  the  same  principle.  It  is  eminently 
fit  that  he  who  seeks  a  divorce  should  himself  be  guiltless  of 
conduct  which  would  entitle  the  other  parfy  to  similar  relief. 

The  only  diifficulty  in  the  position  of  the  appellant  arises  from 
the  period  to  which  the  desertion  of  the  plaintiff  extended. 
Had  it  existed  for  two  years,  the  time  provided  by  statute  to 
constitute  a  ground  of  divorce,  we  should  have  no  doubt  that 
the  bill  should  have  been  dismissed.  But  to  be  an  absolute  bar, 
the  conduct  of  the  plaintiff  must  be  such  as  to  constitute  a 
proper  basis  for  judicial  decree  against  her  had  suit  been  insti- 
tuted by  the  defendant.  This  is  not  the  present  case,  and  we 
cannot  fix  a  period  other  than  that  designated  by  the  statute. 

The  desertion  of  the  plaintiff  was  without  excuse,  and  her 
conduct  is  by  no  means  relieved  by  the  imputations  of  cruelty, 
neglect,  and  habitual  intemperance  cast  upon  the  defendant  in 
her  complaint,  none  of  which  has  she  attempted  to  establish,  and 
which  we  must  therefore  presume  to  have  been  wantonly  made. 
Still,  it  is  not  sufficient,  under  the  statute,  to  bar  a  decree,  the 
adultery  of  the  defendant  being  established,  but  it  furnishes  a 
proper  subject  for  consideration  by  the  court  in  determining  the 
character  of  the  divorce  to  which  she  is  entitled.  The  statute 
says  divorces  may  be  granted  from  bed  and  board,  or  from  the 
bonds  of  matrimony,  but  it  was  never  intended  that  either 
should  be  indifferently  granted,  according  as  the  prayer  of  the 
applicant  asked  for  one  or  the  other  modes  of  relief.  It  was  in- 
tended that  a  certain  discretion  should  be  exercised  by  the  courts, 
according  to  the  special  circumstances  of  each  suit,  acting  upon 
the  settled  principles  of  the  common  law  as  applicable  to  this 
dass  of  cases.  And  the  true  rule  which  should  govern  the 
courts  in  the  exercise  of  its  discretion  in  this  respect  is  this, 
that  to  entitle  to  a  decree  for  an  absolute  divorce  from  the  bonds 
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of  matrimony,  the  applicant  must  be  an  innocent  party— one 
who  has  faithfully  discharged  the  obligations  of  the  marriage 
relation,  and  seeks  relief  because  really  aggrieved  or  injured  by 
the  misconduct  of  the  other;  and  on  the  other  hand,  where 
there  are  circumstances  showing  a  disregard  of  those  obliga- 
tions, though  not  carried  to  such  a  degree  as  to  constitute  itself 
a  ground  for  divorce,  the  decree  should  be  only  for  a  divorce 
from  bed  and  board.  To  obtain  a  release  a  vinculo  matrimonii, 
the  applicant  must  be  without  reproach,  and  however  guilty  the 
defendant,  if  the  applicant  is  chargeable  either  with  similar 
guilt  or  an  offense  to  which  the  law  attaches  similar  conse- 
quences, the  relief  must  be  denied;  and  if  the  applicant,  though 
not  thus  guilfy,  is  still  not  blameless,  the  relief  must  be  lim- 
ited to  a  divorce  a  mensa  et  ihoro. 

It  follows,  from  the  views  we  have  taken,  that  the  decree  of 
the  district  court  dissolving  the  marriage  between  the  parties 
must  be  reversed,  and  the  court  directed  to  enter  a  decree 
granting  a  divorce  to  the  parties  only  from  bed  and  board. 

Ordered  accordingly. 

Baldwin,  J.,  concurred.       

Pbtition  fob  Divobob  on  Gbound  or  Adultbbt  oaght  to  state  the  time 
and  plaoe  of  its  oommission:  Cfhrittianberry  v.  Chrigtianberry,  25  Am.  Deo. 
96,  and  note  99. 

Desbbtiok  on  Pabt  of  Plaintiff  is  no  defense  to  an  action  of  divorce 
on  the  ground  of  adultery:  Richardton  v.  Richardaouy  30  Am.  Dec.  538;  and 
desertion  to  constitute  ground  for  divorce  must  have  continued  up  to  the  time 
of  filing  the  Ubel:  Clark  v.  Clark,  34  Id.  165. 

Ck)MPLAiNANT  Who  IS  QuiLTT  OF  Samb  Cbimb  of  which  he  complains 
will  be  denied  a  divorce:  Mattox  v.  MaUox,  15  Am.  Dec.  547;  Smith  v.  StnUh, 
27  Id.  75,  and  note  80. 

Undbb  Sbction  4,  Abttolb  6,  of  the  California  constitution,  the  supreme 
xiourt  possesses  appellate  jurisdiction  in  all  cases,  provided  that  when  the 
subject  of  litigation  is  capable  of  pecuniary  compensation  the  matter  in  dis- 
pute must  exceed  two  hundred  dollars,  unless  the  legality  of  a  tax,  impost,  or 
municipal  fine  is  drawn  into  question:  Dumphy  v.  OuiwJUm,  13  CaL  30;  Perrfi 
V.  AmeSy  26  Id.  386;  People  v.  Rosborcughy  29  Id.  418;  Conrtwright  v.  Bear 
River  di  A.  W.  it  if.  Co.,  30  Id.  579;  Knowles  v.  TeaUa,  31  Id.  84,  86,  89; 
^this  rule  was  held  not  to  apply  under  the  amended  constitution,  in  Ap» 
peal  of  Houghton,  42  Id.  64,  65,  Temple,  J.,  concurring;  but  see  the  dissent* 
ing  opinion  of  Rhodes,  C.  J.,  68,  69,  where  he  adopts  and  affirms  the  reason* 
ing  of  the  principal  case  as  being  applicable  under  the  amended  constituticB. 
All  of  the  oases  ntpra  cite  the  principal  case. 

Dbsfbtion  fob  Less  Pebiod  than  Two  Ybabs  is  not  sufficient  to  bar  a 
decree  for  divorce,  where  the  adultery  of  defendant  is  established,  but  it  may 
he  a  ground  for  limiting  the  divorce  to  one  from  bed  and  board;  IVUmm  r. 
WiUon,  40  Iowa,  232,  citing  the  principal  < 
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GbEEN   v.   GoTILIiAUD. 

•        [10  OAjLaotPOk,  817.] 

Botji  that  Pliadivo  is  Taken  Moer  Stronolt  agAinat  the  party  making  il 
is  drawn  from  the  legal  snppoeition  that  every  aoitor  will  state  his  case 
as  strongly  as  the  facts  warrant. 

WoKDB  "  Good  and  Suffioixnt  Deed  "  in  a  covenant  import  only  a  convey- 
4noe  good  in  form,  and  sufficient  to  pass  the  title  actually  held  by  th« 
covenantor,  and  not  that  he  would  convey  a  good  title. 

Pastt  to  Conoubbbnt  Oblioation  Skxkino  Enfoboxicsnt  of  the  stipnla^ 
tions  of  the  other  most  first  show  a  compliance  with  his  own. 

OovBT  or  Equitt  will  not  Envorob  Specuio  Pkbiobmancb  of  a  contract 
to  convey  lands,  when  the  plaintiff  shows  no  compliance  or  offer  to  com* 
ply  on  his  part  with  the  agreement,  nor  any  excuse  therefor,  for  the« 
pniod  of  twenty-one  or  twenty*two  months  from  the  time  he  bound  him*- 
self  to  perform. 

Tkm    IS    NOT    O&DINABILT    OF    BSSBNOE    OV    CONTBAOT   TO    CONYBT    land, 

yet  in  every  case  it  devolves  upon  the  party  seeking  specific  performance 
to  account  for  his  delay,  and  if  there  are  chroumstances  showing  culpable 
Diligence  on  hii  part,  or  if  the  time  permitted  to  intervene,  together 
with  other  droumstanoes,  raise  the  presumption  of  an  abandonment  of 
the  contract,  or  if  the  property  has  greatly  enhanced  in  value,  and  th# 
purchaser  has  laid  by  apparently  for  the  purpose  of  taking  advantage  of 
this  circumstance,  he  is  not  entitled  to  speoifio  perfonnance  of  his  cod* 
tract. 

QUISTION  AS  TO  WHICTHJUi  AND  WBUT  TdCB  18  OF  RniNOS  OF  OWTBAOT  t» 

convey  land  discussed  at  length,  and  numerous  aathoritiea  referred  to» 
and  the  doctrine  enunciated  which  the  oourt  deems  applicable  in  Oali- 
fomia. 
AULMATA  AND  PROBATA  uxjm  AosD,  and  averoMnts  material  to  the  case 
omitted  from  the  pleading  cannot  be  supplied  by  evidence.  This  is  a 
cardinal  rule  in  equity  as  well  as  in  all  othsr  pleading,  and  is  peculiarly 
necessary  upon  a  bill  for  speoifio  performanoe. 

Bill  for  specific  performanoe,  filed  by  plaintiflffl  Oreen  and 
Elrod  againBt  CoTillaad  and  nnmeroas  oflier  defendants.  It  ax>- 
pears  from  the  bill  that  plaintiflJB  and  1£  J.*Tiimey  and  Ea» 
Bligh  purchased  in  January,  1851,  of  two  of  the  defendants,  a 
tract  of  land  containing  about  two  hundred  and  twentynsix 
acres.  The  consideration  of  said  purchase  was  seven  hundred 
dollars,  one  hundred  of  which  was  paid*  A  note,  to  become 
due  on  October  1, 1851,  was  given  for  the  balance.  The  ven* 
dors  executed  a  bond,  promising  that  thej  would,  "  upon  the 
payment  of  the  promissory  note  at  its  maturity,"  execute  <'  a 
good  and  sufiSdent  deed  of  conveyance,"  and  deliver  it. to  the 
vendees  or  their  representatives.  The  vendees,  at  the  time  of 
the  execution  of  the  note  and  bond,  went  into  possession  of  all 
of  said  land,  except  a  few  acres  claimed  hj  one  of  the  defend- 
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ants  as  a  settler  nnder  the  goremment.  This  defendant  shortly 
afterwards  entered  ni>on  and  took  possession  of  one  half  of  the 
tract  purchased  by  the  vendees.  At  the  time  of  his  entry  he 
knew  that  the  land  was  claimed  by  the  vendees.  Plainti£fs  re- 
mained in  possession  of  the  remainder  of  said  land,  claiming  it 
as  their  own,  until  the  time  of  the  filing  of  this  bill,  at  which 
time  they  were  the  sole  possessors.  Plaintiffs  further  alleged 
that  at  tike  time  that  their  note  became  due  there  was  a  cloud 
upon  the  title  to  the  land,  preventing  the  vendors  from  execut- 
ing '<a  good  and  sufficient  deed"  thereof;  that  soon  after  the 
confirmation  of  the  title,  in  March,  1855,  said  vendees  made  a 
tender  of  ihe  amount  due  on  their  note,  with  interest;  that  the 
vendors  refused  the  tender,  and  also  to  execute  the  deed.  Plain- 
tiffs also  averred  that  the  note  had  never  been  presented  to  them, 
or  either  of  them,  for  payment,  and  in  an  amended  complaint 
filed  by  them  they  alleged  a  prior  tender  and  refusal  of  the  pur- 
chase money  in  tiie  summer  of  1858.  Other  facts  are  stated  in 
the  opinion.  In  the  lower  court  plaintiffiB  were  decreed  specific 
performance  on  the  part  of  defendants,  and  costs.  Defendants 
appealed. 

Beardan,  MUchell,  and  Smiih,  for  theappeUants. 

Charles  Idndley  and  O.  B.  Bryan^  for  the  respondents. 

By  Court,  Baldwin,  J.  The  law  supposes  that  every  suitor 
will  state  his  case  as  strongly  as  the  facts  warrant;  and  hence 
the  rule  that  a  pleading  is  taken  most  strongly  against  the  party 
making  it.  The  plaintiffs'  bill  in  this  case,  moreover,  was  sworn 
to.  It  is  evident  that  the  bill  was  framed  upon  the  supposition 
that  no  duty  of  paying  the  note  devolved  upon  the  payors  until 
the  payees  obtained  a  confirmation  of  title  to  the  premises;  and 
that  the  fact  that  the  title  was  in  litigation  or  uncertainty  was 
a  sufficient  excuse  for  non-payment  until  that  litigation  was  ter- 
minated, and  that  uncertainty  removed.  Although  the  bill  does 
not  say  so  in  so  many  words,  yet,  by  the  rules  of  construction 
adopted  in  sueh  cases,  this  averment  is  equivalent  to  the  declar- 
ation that  the  payees  had  no  claim  on  the  payors  for  payment 
until  they  could  make  the  latter  a  good  tiUe;  that  in  conse- 
quence of  this  litigation,  doubt  and  uncertainty  existed  as  to 
this  fact  of  title;  that  the  vendees  therefore  "  could  not  safely 
pay; ''.that  hence  they  were  excused  from  payment  or  tender; 
that,  accordingly,  they  were  not  bound  and  did  not  offer  to  pay 
until  after  the  confinnation  of  titie;  and  that  the  offer  soon 
thereafter  made  was  a  compliance  of  the  contract,  in  snbstanoe. 
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on  their  part.  In  all  this  thej  were,  it  seems  to  us,  dearly  mis- 
taken. The  case  of  Brown  v.  CoviUatid,  6  Cal.  568,  which  is  a  case 
very  similar  to  this  in  its  main  features,  disposes  of  the  whole 
matter  of  this  bill  as  it  originally  stood;  and,  for  reasons  which 
appear  in  the  sequel,  we  feel  no  inclination  to  disturb  that  de- 
cision. It  is  true  that  the  learned  judge  of  the  tenth  district, 
in  a  vigorous  opinion  deliyered  in  this  case,  and  incorporated 
into  the  respondents'  argument,  expresses  the  opinion  that  the 
weight  of  authority  does  not  sustain  the  ruling  of  this  court  in 
Brown  v.  CoviUaud,  9Upra,  which  held  that  the  words  "good 
and  sufficient  deed,"  in  a  covenant,  import  only  a  conveyance 
good  in  form,  and  sufficient  to  pass  the  title  actually  held  by 
the  covenantor,  and  not  that  he  would  convey  a  good  title.  But 
we  think  the  natural  meaning  of  this  language,  as  well  as  the 
number  and  weight  of  the  authorities,  are  as  this  court  has  de- 
cided in  that  case.  The  cases  in  New  York  and  Massachusetts 
seem  to  be  well  considered,  and  are  explicit  on  that  i>oint:  Van 
E^  V.  Corporation  of  Schenectady ^  12  Johns.  436  [7  Am.  Dec. 
830];  Parker  v.  Parmele,  20  Id.  180  [11  Am.  Dec.  253];  Tinney 
V.  Ashley,  15  Pick.  552;  while  the  Kentucky  cases  cited  in  the  ar- 
gument of  the  counsel  for  respondent  in  Brown  v.  CoviUaud,  8u^ 
pra,  do  not  apply;  for  in  those  cases  the  covenant  was  to  make 
title,  not  a  deed.  If  in  this  we  were  mistaken,  we  should  not  be 
disposed  to  overturn  a  solemn  decision  of  this  court,  sustained 
by  such  high  and  imposing  authority.  Nor,  if  we  were  so  in- 
clined, is  it  at  all  clear  that  it  would  avail  the  vendees;  for  it  is 
not  shown  that  they  did  not  know  the  true  state  of  the  title, 
which  was  easily  understood;  and  which,  though  subjected  to 
the  ordeal  of  examination  by  commissioners  appointed  under  a 
public  law,  passed  before  the  maturity  of  the  note,  it  seems,  has 
turned  out  to  be  all  the  vendors  represented. 

It  appears  to  us  that  it  would  be  pushing  the  doctrine  con- 
tended for— even  conceding  it  to  have  any  claims  to  recogni- 
tion— to  extremes  to  hold  that  every  Mexican  grantee  who  sold 
land  and  took  a  note  for  the  purchase  money,  payable  when  a 
title  was  made,  was  bound  by  the  contract  to  wait  until  it  was 
ascertained  what  action  the  board  of  land  commissioners,  or 
the  United  States  district  court,  or  the  supreme  court  of  the 
United  States,  on  appeal,  would  take  upon  the  claim;  for  it  is 
not  shown  by  this  bill  that  this  claim  was  in  any  wise  defective, 
or  in  any  degree  inferior,  in  law  or  equity,  to  any  other  land 
claim  presented  to  the  board.  It  will  not  be  seriously  con- 
tended that  the  passage  by  cons^ress  of  the  act  for  the  ascertain- 
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ment  and  Bettlement  of  land  claims  of  itself  embarrassed  or 
olouded  any  man's  title;  and  yet  the  bill  does  not  aver  any 
other  cause  of  embarrassment.  Nor  can  anything  be  made  of 
the  charge  that  the  vendors  represented  the  title  at  the  time  of 
the  sale  to  be  good;  for,  as  we  have  shown,  it  is  not  alleged  in 
what,  nor  that  the  title  was  not  good. 

This  being  the  true  state  of  the  case,  if  we  construe  this 
agreement  as  a  concurrent  obligation,  which  is  the  most  favor- 
able view  to  be  taken  of  it  for  the  respondents,  the  party  seek- 
ing the  legal  enforcement  of  the  stipulations  of  the  other  must 
first  show  a  compliance  with  his  own:  PlaU  v.  Broum,  15  Pick. 
653.  The  vendees  were  only  entitled  to  the  deed  on  "  payment 
(or  tender  of  payment)  of  the  note."  The  whole  matter,  down 
to  the  filing  of  the  amendment  of  the  bill,  is  foreclosed  by  the  de- 
cision in  Brown  v.  CoviUaud,  supra,  which  seems  almost  a  coun- 
terpart of  this  bill.  The  original  bill  being  disposed  of,  the  ques- 
tion left  is,  Does  the  amendment  alter  the  principle  of  decision 
in  that  case?  We  will  not  stay  to  remark  upon  the  apparent 
inconsistency  of  the  two  bills,  nor  to  conmient — for  that  is  mere 
matter  of  proof — upon  the  suspicious  nature  of  the  amendment, 
under  the  circumstances.  The  question  on  the  pleadings  is 
confined  to  the  legal  insufficiency  of  the  plaintiffs'  own  case  as 
they  have  stated  it. 

The  amendment  professes  to  give  a  new  excuse  for  plaintifls* 
laches  in  not  paying,  or  offering  to  pay,  the  note;  the  first  reason, 
as  has  been  seen,  is,  that  they  were  not  bound  to  pay  it  at  all 
until  the  confirmation  of  title — that ' '  they  could  not  safely  do  it." 
The  second  explanation  is,  that  though  they  were  not  bound  to 
pay  it,  and  could  not  safely  do  it  until  confirmation,  yet  they  did, 
notwithstanding,  offer  to  pay  some  time  in  the  summer  of  1853. 
The  note  was  due  in  October,  1851.  The  pleading  being  taken 
most  strongly  against  them,  we  must  then  fix  the  time  as  late  as 
possible,  consistently  with  the  statement;  we  fix  it  the  last  of 
August,  1853.  Nearly  two  years,  then,  elapsed  after  the  note 
became  due  without  any  legal  excuse  of  any  sort  for  a  failure  to 
pay*  upon  a  contract  purporting  to  bind  the  payors  to  an  abso- 
lute engagement  of  payment  at  a  given  time.  We  say  no  excuse 
is  offered,  for  that  made  in  the  original  bill  has  been  passed 
upon  in  the  case  of  Brown  v.  CovUlaud,  6  Cal.  568,  and  found 
entirely  nugatory.  This  question  of  law,  then,  arises  on  the 
face  of  the  pleadings:  Will  a  court  of  equity  enforce  a  specific 
performance  of  an  agreement  to  convey  lands  when  the  plaintifl 
■bows  no  compliance  or  offer  of  compliance  on  his  part  with 
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the  agreement,  nor  any  exouse  therefor,  for  the  period  of  tweniy- 
one  or  twentj-two  months  from  the  time  he  bound  himself  to 
perform  ?  And  this  question,  too,  is  decided,  in  effect,  by  Brovm 
T.  CovUUmd,  supra,  from  which  opinion  the  oegative  of  the 
proposition  results  as  a  logical  necessity.  The  court — the  late 
chief  justice  delivering  the  opinion — quote  the  judgment  of 
Judge  Story  in  Taylor  v.  Longworih,  14  Pet.  172:  ''And  even 
when  time  is  not  thus  either  expressly  or  impliedly  of  the  es- 
sence of  the  contract,  if  the  party  seeking  a  specific  performance 
has  been  guilty  of  gross  laches,  or  has  been  inexcusably  negli- 
gent in  performing  the  contract  on  his  part,  or  if  there  has,  in 
the  intermediate  periods,  been  a  material  change  in  circum- 
stances affecting  the  rights,  interests,  or  obligations  of  the  par- 
ties— ^in  all  such  cases  courts  of  equity  will  refuse  to  decree  any 
specific  performance,  upon  the  plain  ground  that  it  would  be 
unequitable  and  unjust.  But,  except  under  circumstances  of 
this  sort,  or  of  an  analogous  nature,  time  is  not  treated  by 
courts  of  equity  as  of  the  essence  of  contracts,  and  relief  will 
be  given  to  the  pariy  who  seeks  it,  if  he  has  not  been  grossly 
negligent,  and  comes  within  a  reasonable  time,  although  he 
has  not  complied  with  the  strict  terms  of  the  contract.  But 
in  all  such  cases,  the  court  expects  the  party  to  make  out  a 
case  free  from  all  doubt,  and  to  show  that  the  relief  he  asks  is, 
under  all  the  circumstances,  equitable,  and  to  account  in  a  rea- 
sonable manner  for  his  delay  and  apparent  omission  of  duty."' 
This  court  proceeds:  "  From  the  foregoing,  which  is  but  a  con-r 
dse  statement  of  the  principle,  it  may  be  gathered  that,  while 
time  is  not  of  the  essence  of  the  contract  ordinarily,  yet  in  every 
case  it  will  devolve  upon  the  party  seeking  the  relief  to  account 
for  his  delay;  and  if  there  are  circumstances  showing  culpable 
negligence  on  his  part,  or  if  the  length  of  time  which  has  been 
permitted  to  intervene,  together  with  other  circumstances,  raise 
the  presumption  of  an  abandonment  of  the  contract,  or  if  the 
property  has  greatly  enhanced  in  value  in  the  mean  time,  and 
the  ptirchaser  has  laid  by  apparently  for  the  purpose  of  taking 
advantage  of  this  circumstance,  he  will  not  be  entitled  to  a  de- 
cree in  his  favor."  It  will  thus  be  seen  that,  so  far  from  giving 
countenance  to  the  idea  that  a  party  may  wait  for  years,  or  even 
months,  without  fulfilling  any  part  of  his  agreements,  and  then, 
when  he  thinks  it  his  interest  to  intervene,  come  in  and  claim^ 
as  an  arbitrary  right,  a  literal  enforcement  of  the  contract  which 
he  has  broken,  it  is  laid  down  by  the  court  that,  in  every  case 
of  delay,  a  reasonable  excuse  for  that  delay  must  be  given.    In 


Digitized  by  VjOOQIC 


730  Orken  v.  Covillaud.  [CaL 

this  case,  as  we  have  shown,  this  court  has  decided  there  was 
no  exruse  at  all. 

TTp  might  rest  this  portion  of  the  case  here,  but  that  the 
lep'imed  judge  below,  while  not  professing  an  unwillingness  to 
foQow  the  decision  of  this  court  in  Brown  v.  Covillaud,  6  Cal. 
568,  yet  has  in  pointed — ^we  will  not  say  in  too  x>ointed — terms 
expressed  his  dissatisfaction  with  that  case;  and  we  understand, 
]  resides,  that  many  other  cases  exist  in  which  the  same  general 
fioctrine  announced  in  that  case  applies.  We  propose,  there- 
fore, as  briefly  as  possible,  to  give  our  views  of  the  law  of  spe- 
cific performance,  as  applied  to  the  records  here,  independently 
A  the  case  before  cited  of  Brown  v.  CoviUaud^  supra. 

By  the  common  law,  a  party  to  a  contract  was  compelled  to 
show  a  literal  performance  of  the  stipulations  of  it  before  he 
could  claim  damages  for  a  non-performance  against  the  other. 
But  in  many  instances  this  vms  found  to  be  a  harsh  rule.  The 
ground  of  equitable  relief  is  thus  stated  by  the  chancellor,  in 
AUey  V.  Deschampa,  13  Yes.  228:  "This  rcJief  was  first  given 
upon  a  legal  right,  instead  of  damages^  which  was  followed  by 
another  class  of  cases  equally  clear,  that  where  a  party  was  not 
able  to  perform  his  engagement  to  the  letter,  if  the  failure  was 
not  substantial,  the  other  should  not  be  permitted  to  take  ad- 
vantage of  the  strict  letter.^'  This  was  a  strong  case.  The 
chancellor  admitted  that  possession,  on  the  faith  of  the  agree- 
ment, had  been  taken;  that  one  hundred  pounds  was  paid  in 
part  satisfaction  of  the  contract;  but  nothing  further  having 
been  done  until  the  premises  became  more  valuable,  the  chan- 
cellor asked,  in  the  language  of  Lord  Bosslyn,  where  was  the 
equity  of  placing  him  in  the  same  situation  as  if  he  had  availed 
himself  of  the  contract?  The  chancellor  said  the  court  ought 
not  to  interfere  unless  it  is  clear  that  the  party  will  have  that 
for  which  he  contracted.  It  would  be  very  dangerous  to  permit 
parties  to  lie  by  with  a  view  to  see  whether  contract  will  prove 
a  gaining  or  a  losing  bargain,  and,  according  to  the  event,  to 
abandon  it,  or,  considering  the  lapse  of  time  as  nothing,  to  daim 
a  specific  performance,  which  is  always  a  matter  of  discretion. 

After  chancery  assumed  jurisdiction  of  the  question,  it  gradu- 
ally extended  the  cases  upon  which  it  acted,  and  carried  the 
doctrine  to  comparatively  great  lengths;  but  seeing  the  evils  to 
which  this  extension  gave  rise,  afterwards  returned  to  a  nearer 
approach  to  the  ancient  rule.  The  common  expression,  that 
"  time  is  not  of  the  essence  of  the  contract,''  probably  never  was 
understood  by  the  judges  in  the  lax  sense  often  imputed  to 
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those  terms.  The  doctrine,  eTen  as  carried,  has  been  regretted 
by  many  eminent  judges  as  encroaching  upon  the  statute  of 
frauds-H3ince  a  contract  executed  to  do  a  thing  at  a  given  time  is 
not  a  contract  to  do  it  in  a  reasonable  time — and  as  encouraging 
a  looseness  of  obligations  in  contracts:  See  the  observations  of 
LordCranworth,  V. 0., in Parifcin v. Tkorold, 2  Sim., N.  S.,  57,58; 
Anthony  v.  Lefbwich^  3  Band.  246,  opinion  of  Judge  Oarr,  quoting 
Lord  Bedesdale's  remarks  in  Hamett  v.  Tielding^  2  Sch.  &  Lef. 
549.  The  leaning  of  the  modem  cases,  especially  in  this  countiy,  is 
to  tighten  instead  of  to  relax  the  rule.  Mr.  Parsons,  in  his  admi- 
rable work  on  contracts,  vol.  2,  p.  541,  makes  these  observations: 
<<A  somewhat  different  question  arises,  or  if  it  be  the  same  it 
has  a  different  aspect,  when  the  parties  have  themselves  agreed 
upon  a  time  at  which  the  title  must  be  good,  and  shown  to  be 
BO,  and  have  made  this  time  a  part  of  the  contract.  If  that  time 
has  elapsed,  there  can  be  no  specific  performance  of  the  contract; 
and  if  the  plaintiff  asks  for  a  further  time,  he  maybe  said  to  ask 
that  the  court  should  make  a  new  bargain,  and  not  to  seek  the 
enforcement  of  the  bargain  he  had  made  for  himself.  There 
may  be  given,  in  answer  to  this,  the  rule  in  equity  that  *  time  is 
not  of  the  essence  of  a  contract;  *  but  we  think  it  would  be  wiser 
and  safer  to  express  what  is  really  meant  by  this  rule,  by  saying 
that  time  is  not  necessarily  of  the  essence  of  a  contract.  It 
certainly  may  be  made  so  by  the  parties  themselves,  or  by  the  cir- 
cumstances of  the  case,  although  the  parties  say  nothing  about 
it.  Thus,  if  a  delay  is  asked  by  either  parb^,  and  the  court  give 
it,  they  never  give  an  unlimited  period,  but  name  a  day  of  rea- 
sonable distance,  and  refuse  to  go  further.  This  rule  is  invoked 
in  a  great  variety  of  cases,  and  is  applied  in  many  of  them. 
And  language  is  sometimes  used  in  respect  to  it — ^possibly  a 
use  is  sometimes  made  of  it  which  is  not  easily  reconciled  with 
the  just  duties  and  powers  of  equity.  We  cannot  doubt  that  the 
rule  must  needs  be  substantially  this:  The  court  will  always 
inquire  into  the  time  when  a  thing  is  to  be  done,  as  they  will 
into  any  other  part  of  the  contract.  If  the  thing  to  be  done — 
whether  a  conveyance  of  land  or  anything  else — can  be  as  well 
done  at  a  later  time  as  an  earlier,  or  the  reverse,  and  certainly 
without  detriment  to  the  party  called  upon  to  do  the  thing,  then 
time  is  not,  in  fact,  of  the  essence  of  the  contract,  and  will  be 
r^farded  by  the  court,  or  rather  disregarded,  accordingly,  pro- 
vided the  parties  have  not  themselves  expressly  agreed  that  the 
time  shall  be  treated  as  essential,  or  made  it  so  by  their  conduct 
But  if  it  seems  that  the  whole  value,  or  a  material  part  of  the 
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value,  of  the  tiansaotion  to  the  defendant  depMids  upon  its  being 
done  at  a  certain  time,  and  no  other,  or  that  the  eubstitation  of 
any  other  will  subject  him  in  any  way  to  loss  or  material  incon- 
venience, then  time  is  certainly  of  the  essence  of  the  contract,  so 
far  as  he  is  concerned,  and  the  court  vdll  so  regard  it.  And  in 
deciding  the  question  whether  time  be  of  the  essence  of  the  con- 
tract or  not,  a  court  of  equity  could  hardly  fail  to  consider  that 
the  express  agreement  of  the  parties  themselves  upon  a  certain 
time  is  strong,  though  not  conclusive,  evidence  that  it  be« 
longed  to  the  essence  of  the  contract.  We  said  that  time  was 
not  necessarily  of  the  essence  of  the  contract.  But  at  this  period 
and  in  this  country  it  usually  is  so  in  fact.  Very  few  transac- 
tions in  business  are  isolated  and  independent.  It  is  not  often 
that  one  buys  without  making  arrangements  elsewhere  for  the 
purpose,  or  sells  without  having  other  things  in  view  and  con- 
nected with  this  by  distinct  bargain,  or  at  least  by  a  definite 
plan  and  expectation.  In  other  words,  it  must  be  true  here,  in 
point  of  fact,  that  it  is  generally  almost  as  material  when  a  con- 
tract is  carried  into  full  e£fect  as  how  it  is.  It  may  not  have 
been  so  formerly;  but  we  think  that  both  the  moral  and  judicial 
equity  applicable  to  existing  usages  will,  for  the  most  part,  find 
time  to  be  entitled  to  especial  regard.'* 

The  good  sense  of  these  observations  is  conspicuous.  The 
late  English  cases,  especially  (Tee  v.  Pearfse,  2  De  G.  &  S.  325, 
tend  the  same  way.  The  vice-chancellor.  Sir  Enight  Bruce, 
ob^rving  in  that  case  that  a  purchaser  not  ready  with  the  price 
ought  to  show  a  very  special  case  for  the  interference  of  this 
court  against  the  vendor.  In  Southcomb  v.  Bishop  of  Exeter,  6 
Hare,  213,  it  is  said  the  tendency  of  the  court,  in  numerous 
cases,  has  been  to  restrict  the  exercise  of  its  jurisdiction  to  those 
cases  in  which  the  plaintiff  has  been  prompt  in  seeking  his 
equitable  remedy. 

Nor  is  it  necessary  that  time  be  made  essential  by  express 
contract,  but  vnll  be  held  so  when,  from  the  circumstances,  it 
must  have  been  the  intention  of  the  parties:  Coslake  v.  TUl,  1 
Russ.  376;  Dolorei  v.  Rothschild,  1  Sim.  &  St.  590.  So  Chancellor 
Kent,  in  Benedict  v.  Lynch,  1  Johns.  Ch.  373  [7  Am.  Dec. 
484],  after  reviewing  learnedly  the  authorities,  stated  the  gen- 
eral principle  to  be  that  time  was  a  circumstance  of  decisive  im- 
portance, but  it  might  be  waived  by  the  conduct  of  the  parties. 
It  was  incumbent  upon  the  party  seeking  specific  performance 
to  show  that  he  had  used'  due  diligence;  or,  if  not,  that  his  neg- 
ligence arose  from  some  just  cause,  or  had  been  acquiesced  in; 
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that  it  was  not  necessary  for  the  party  resisting  the  perfonnanee 
to  show  any  particular  injury  or  inconvenience.  It  was  sufficient 
if  he  had  not  acquiesced  in  the  negligence  of  the  other  party.  In 
Walker  v.  Jeffreys,  1  Hare,  348,  23  Eng.  Ch.,  the  vice-chancellor 
said:  **  In  contracts  relating  to  land,  the  time  is  not  in  general 
considered  in  equity  as  of  the  essence  of  the  contract,  and  it  was 
onoe  considered  that  it  could  not  be  made  so  even  by  express 
•tipulation.  But  after  it  had  been  decided  that  time  might  be 
made  essential,  the  tendency  of  the  decisions,  especially  of  those 
of  Sir  John  Leech,  has  been  to  hold  persons  concerned  in  con- 
tracts relating  to  land  bound,  as  in  other  contracts,  to  regard 
time  as  material.  And  this  principle  has  been  applied  with  the 
^freater  strictness  where  the  property  is  connected  with  trade." 
Here  the  chancellor  cites  a  number  of  cases.  The  chancellor 
4Mlds:  **  These  cases  appear  to  me  so  sound  in  principle,  that  I 
-certainly  will  not  be  the  first  to  shake  them."  In  several  of 
these  cases  there  was  possession.  Anthony  v.  Leftvnch,  3  Band. 
i246,  is  a  strong  case,  in  which  relief  was  denied  after  possession 
And  part  performance. 

In  Bogers  v.  Samiders,  16  Me.  lOl  [33  Am.  Dec.  635],  is  a 
learned  and  well-reasoned  opinion,  by  Mr.  Justice  Sbepley,  cov- 
•ering  all  the  points  in  this  case,  and  reviewing  the  authori- 
ties. The  delay  in  that  case  was  from  July,  1832,  to  December, 
1834;  the  plaintiff  had  bound  himself  to  take  up  some  bonds  of 
the  defendant,  but  failed  to  do  so.  On  tender  afterwards,  the 
•defendants  refusing,  the  plaintiff  brought  bill  for  specific  per- 
formance, and  the  bill  was  dismissed.  The  court,  speaking  of 
the  rise  in  property,  say:  ''According  to  the  rules  applicable  to 
sales  of  estates  in  England,  there  could  not,  in  this  case,  be  a 
decree  for  a  specific  performance,  and  there  is  less  reason  for  it 
in  this  country,  and  especially  in  a  case  relating  to  lands  cov- 
ered with  a  growth  of  timber,  and  having  no  fixed  or  certain 
value,  but  rising  and  falling  in  price  according  to  the  market 
for  lumber,  and  greatly  affected  in  value  by  other. causes.  In 
this  particular  they  more  nearly  resemble  stocks;  and  time  is  of 
the  essence  of  the  contract  in  such  cases,  and  no  relief  can  be 
given."  The  remark  of  Livingston,  J.,  in  Hepburn  v..  AiUd,  5 
Granch,  279,  applies  with  great  force  to  this  case.  Speaking  on 
this  subject,  he  says:  ''But  there  is  a  vast  difference  between 
contracts  for  land  in  that  country  and  this.  There  the  lands 
have  a  known,  fixed,  and  stable  value.  Here  the  price  is  con« 
siantly  fluctuating  and  uncertain.  A  single  day  often  makes  a 
great  difference;  and  in  almost  every  case  time  is  a  very  material 
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droumstance/'  The  court  further  say:  **  Where  its  binding  effi* 
eacy  has  been  lost  at  law  bj  lapse  of  time,  couHs  of  equity  are 
in  the  habit  of  relieying  when  time  is  not  essential  to  the  sub- 
stance of  the  contract.  Time  is  of  the  essence  where  the  thing 
sold  is  of  greater  or  less  value  according  to  the  effluxion  of  time, 
and  the  sale  of  a  reversion  and  of  stock  are  put  as  examples  of 
the  rule.  So  when  a  house  is  known  to  have  been  purchased 
for  a  residence  at  a  particular  time,  and  when  the  parties  have 
bj  their  contract  expressly  so  agreed,  time  is  essential.  And 
in  these  cases  no  relief  is  given  against  the  lapse  of  time.  It  is 
not  of  the  essence  of  the  contract  where  the  object  is  security 
for  the  payment  of  money;  and  in  the  ordinary  case  of  the  sale 
of  an  estate,  the  general  object  being  the  sale  for  an  agreed  sum, 
the  time  of  payment  is  regarded  as  formal,  and  that  stipulation 
as  meaning  that  the  purchase  shall  be  compelled  within  a  rea- 
sonable time,  regard  being  had  to  all  the  circumstances:  Hip- 
well  V.  Knight,  1  You.  &  OoU.  415.  Time  is  not,  however, 
in  such  cases,  to  be  altogether  disregarded;  bat  to  entitle  him 
to  relief,  where  time  is  not  essential,  the  pariy  asking  it  must 
show  that  circumstances  of  a  reasonable  nature  have  prevented 
a  strict  compliance,  or  that  it  has  been  occasioned  by  the  fault 
of  the  other  i>arty,  or  that  a  strict  compliance  has  been  waived. 
Where  he  has  been  guilty  of  laches,  and  offers  no  satisfactory 
reason  for  it,  and  the  other  'paxty  has  not  waived  or  acquiesced 
in  it,  no  relief  can  be  granted."  In  the  case  of  Bogers  v.  Saund- 
ers, 16  Me.  101  [33  Am.  Dec.  636],  the  court  say  that  after  the 
application  of  the  vendee  to  the  vendor  to  execute  the  contract, 
that  was  a  circumstance  which  ought  to  have  induced  him  to 
proceed  punctually  to  perform  his  part  of  the  contract. 

In  Lloyd  v.  CdOeU,  4  Bro.  C.  0.  469,  as  reported  in  4  Yes.  689, 
note  6,  tiie  chancellor  says:  **  1  want  a  case  to  prove  that  where 
nothing  has  been  done  by  the  parties  this  court  will  hold,  in  a 
contract  of  buying  and  selling,  a  rule  that  certainly  is  not  the 
rule  at  law,  that  the  time  is  not  an  essential  part  of  the  contract 
Here,  no  step  has  been  taken  from  the  day  of  sale  for  six  months 
after  the  expiration  of  the  time  at  which  the  contract  vms  to  be 
completed.  If  a  given  default  vdll  not  do,  what  length  of 
time  will  do  ?  It  is  true,  the  plaintiff  must  have  considered  him- 
self bound  after  the  day;  so  he  was:  he  could  not  take  any  ad* 
vantage  of  his  own  neglect."  In  OiLcsi  v.  Eomfrayy  5  Yes.  818, 
fhe  master  of  the  rolls  says:  ''The  only  question  is,  whether 
the  plaintiff  has  done  enough  to  show  he  took  all  the  pains  he 
oould  to  be  ready  to  carry  into  execution  the  agreement."    The 
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plaintiff  does  not  seem  to  me  to  have  done  all  he  ought  to  have 
done.    It  rests  entirely  upon  that  point. 

Nor  will  equity  give  relief  against  a  lapse  of  time,  where 
there  has  been  a  very  matrf^rial  change  in  the  value  of  the  prop- 
erty, making  a  great  change  in  the  condition  of  the  parties.  In 
,  such  cases,  the  utmost  watchfulness  is  expected  of  the  party 
not  to  let  the  contract  &11.  In  Faine  y.  MeUer,  6  Yes.  349,  the 
Tender  did  not  perform  in  time,  but  the  purchaser  consented  to 
complete  the  contract  upon  certain  terms;  and  before  the  deeds 
were  executed  the  houses  were  burned.  It  was  held  that  the 
vendor  could  be  relieved  only  by  proving  an  actual  acceptance  of 
the  terms  by  the  purchaser  before  the  loss.  In  Braahier  v. 
ChraU,  6  Wheat.  539,  it  is  said:  "Another  circumstance  which 
ought  to  have  great  weight  is  the  change  in  the  nature  of  the 
land."  Had  the  land  fallen  in  value,  he  could  not  have  paid  the 
purchase  money.  **  Where  the  price  agreed  for  in  the  original 
contract  greatly  differs  from  the  value,  it  is  an  ingredient  which, 
associated  with  others,  will  contribute  to  prevent  the  inter- 
ference of  a  court  of  equity:*'  CcUhcarl  v.  JBoWrwcm,  6  Pet.  264. 
Nor  where,  from  a  change  of  circumstances  since  the  contract, 
performance  would  be  attended  by  peculiar  hardship:  Perkins 
V.  Wrighty  3  Har.  &  M.  324.  Nor  where  the  remedies  are  not 
mutual,  and  the  chance  for  gain  is  all  upon  one  side  and  that 
of  loss  all  upon  the  other.  In  AUey  v.  Deschamps,  13  Yes.  228, 
the  chancellor  says:  ''It  would  be  very  dangerous  to  permit 
parties  to  lie  by  vnth  a  view  to  see  whether  the  contract  will  prove 
a  gaining  or  a  losing  bargain,  and  according  to  the  event,  either 
abandon  it,  or,  considering  the  lapse  of  time  as  nothing,  claim  a 
performance."  In  Brashier  v.  Orais,  supra,  it  is  said:  ''Mr. 
Brashier,  then,  if  he  did  not  execute  his  part  of  the  contract 
with  punctuaHiy ,  ought  to  have  executed  it  before  a  great  change 
of  circumstances  took  place."  "  This  total  want  of  reciprocity 
gives  increased  influence  to  the  objections  to  a  specific  perform- 
ance, which  are  furnished  by  this  great  alteration  in  the  value 
of  the  article." 

Probably  enough  to  satisfy  the  requirements  of  this  case  may 
be  found  in  Mr.  Justice  Story's  familiar  rule,  that  "  in  such  cases 
it  should  be  clear  that  the  remedies  are  mutual;  that  there  has 
been  no  change  of  circumstances  affecting  the  character  or  jus- 
tice of  the  contract;  and  that  he  has  shown  himself  ready,  de- 
drous,  prompt,  and  eager  to  perform  the  contract." 

Can  it  be  said  that  a  parly  who  waits  nearly  two  years  "is 
prompt "  ?  that  one  who  distrusted  his  title  is  to  be  supposed 
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**  desirous  "  of  joying  the  money  on  it  ?  or  that  one  who  did  not 
think  he  was  bound  to  pay  at  all  until  after  confirmation  was 
"  eager  "  to  pay  before  ? 

That  time  is  not  in  some  instances  of  contract  of  the  essence 
of  it  may  be  very  true;  but  the  idea  that  in  Oalifomia  in  1851, 
1852,  or  even  later,  either  the  period  of  the  conveyance  of  land  or  . 
of  the  payment  of  the  price  was  immaterial,  or  not  an  important 
element  of  the  contract,  seems  to  us  plainly  opposed  to  common 
sense.  Unless  we  hold  that  the  vendor  considered  a  '*  slow 
note "  as  good  as  gold,  and  a  chance  to  get  the  money  in 
many  months  (or,  as  it  resulted  in  this  instance,  five  years)  as 
good  as  a  certainty  of  it  in  hand,  or  that  ten  per  cent  per 
anniun,  if  he  wished  it  to  stand  on  interest,  as  good  as  three  or 
four  per  cent  per  month,  compounded,  we  do  not  see  how  this 
notion  can  be  maintained;  but  it  seems,  from  plaintiffs'  own 
bill,  that  they  did  not  even  consider  themselves  bound  to  pay 
this  except  in  the  contingency  of  a  confirmation  of  the  title. 
We  are  not  making  a  new  principle,  but  only  applying  the  an- 
cient rule  to  new  circumstances.  Oircumstances  may  show,  say 
the  books,  the  intention  to  consider  time  essential,  and  then,  if 
so  shown,  time  is  held  material;  and  what  circumstances  could 
better  show  that  the  intention  of  the  vendors  was  to  get  the 
money  at  maturity  than  the  condition  of  Oalifomia  afiairs, 
social,  political,  and  financial  in  1851, 1852,  1853,  and  several 
years  succeeding  ?  Would  any  rational  man,  making  a  trade  like 
this,  and  taking  a  note,  consider  it  an  essential  alteration  if 
asked  to  extend  the  time  to  eighteen  months,  with  legal  instead 
of  usual  rates  of  interest?  Would  a  bargain  decreed  by  the 
court  for  the  money  to  be  paid  in  that  time  be  substantially  the 
bargain  he  thought  he  was  making  when  he  stipulated  for  it  in 
six  months?  This  view  of  the  materiality  of  time  becomes 
stronger  when  we  consider  that  the  whole  policy  of  our  state 
legislation  is  based  on  the  difference  of  time  here  and  in^older 
communities.  Witness  the  statute  of  limitations  in  its  shortei 
periods  allowed  for  suits,  the  provisions  for  the  early  trial  and 
disposition  of  matters  of  litigation,  and  the  like;  and  the  course 
of  business  operations  in  this  state  has  been  regulated  by  the 
same  principle,  and  has  shown  a  nearer  approach  to  the  cash 
system,  or  at  least  a  more  restricted  system  of  credits  than  pre- 
vails elsewhere.  This,  indeed,  was  a  necessity  arising  from 
obvious  causes — the  want  of  confidence  in  men  and  titles,  and 
the  urgent  demand  for  money  to  carry  on  business.  In  Cal- 
ifornia, where  such  rapid  and  sudden  fluctuations!  in  the  af&drs 
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and  fortunes  of  men  occurred  as  in  all  histoiy  is  unezampled, 
and  where  the  work  of  years  was  accomplished  in  months,  it  is 
impossible  to  hold  that  time,  as  an  element  of  past  contracts, 
should  be  measured  by  the  standards  which  obtain  in  old  and 
settled  states,  where  eveiything  is  comparatively  stable  and  per- 
manent; where  capital  is  abundant,  titles  ascertained,  and  in- 
terest is  low.  The  peculiar  circumstances,  showing  the  value  of 
punctuality  here,  call  for  a  corresponding  rule,  whereby  the 
courts  should  exact  it;  and  we  conceive  that  it  would  be  as  un- 
just as  impolitic  and  demoralizing  to  make  new  contracts  for 
parties  by  extending  time  they  never  intended  to  give;  for  it 
would  be  to  encourage  a  Violation  of  engagements,  and  foster  a 
spirit  of  reckless  speculation. 

We  confine  these  observations,  of  course,  to  the  case  made  by 
this  record,  and  to  analogous  facts;  they  are  not  meant  to  ap- 
ply— for  that  question  is  not  now  before  us — ^to  cases  in  which 
the  vendee  has  performed  the  contract  on  his  part,  and  has 
merely  neglected  to  call  for  the  legal  title;  nor  are  they  appli- 
cable to  all  cases  of  failure  of  prompt  compliance  by  vendees. 

We  have  not  overlooked  the  fact  that  in  this  case  the  decree 
was  rendered  upon  proofs,  which  seek  in  important  respects  to 
vary  the  case  made  by  the  pleadings.  But  this  is  immaterial. 
A  plaintiffs  case  cannot  be  better  as  proved  than  it  is  as  stated. 
It  is  a  cardinal  rule  in  equity,  as  in  all  other  pleading,  that  the 
allegcUa  and  probata  must  agree,  and  that  averments  material  to 
the  case,  omitted  from  the  pleading,  cannot  be  supplied  by  the 
evidence;  or,  as  said  in  Woodcock  v.  Bennety  1  Cow.  711  [13  Am. 
Dec.  668],  "  in  a  court  of  chanceiy  every  material  allegation 
should  be  put  in  issue  by  the  pleading."  Thus  in  Bank  of  the 
United  States  v.  SchultB,  3  Ohio,  62,  held  that  *•  a  pariy  cannot 
travel  out  of  the  matter  alleged  in  his  bill  to  make  a  ground 
of  relief;"  and  accordingly  the  court,  even  upon  an  agreed 
state  of  facts,  refused  to  find  upon  facts  not  put  in  issue  by 
the  bill.  In  Anthony  v.  Leftioich,  3  Band.  246,  Judge  Carr  says: 
"It  is  incumbent  on  every  party  who  brings  his  case  before  a 
court  to  state  it  with  reasonable  certainty,  and  to  prove  it  as 
stated;  and  this  is  peculiarly  necessary  upon  a  bill  for  a  specific 
performance."    See,  for  this  familiar  rule,  3  Greenl.  Ev.,  new  ed. 

If,  however,  we  entered  upon  the  unnecessary  labor  of  review- 
ing the  mass  of  testimony,  the  argument  of  the  appellant's 
counsel  is  certainly  imposing.  It  is  not  easy  to  say  that  a  case 
is  **  free  from  doubt  or  suspicion,"  where  the  bill  implies  a  con- 
tradiction in  substance  upon  its  face,  of  the  main  facts  oa  which 
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it  rests.  Where  the  original  bill  avers  a  tender  in  1866,  and  an 
excuse  for  not  making  it  sooner;  than  an  amended  bill,  after  the 
decision  of  Broum  y.  ComUaud,  6  Cal.  568,  discovers  for  the  first 
time  that  the  tender  was  made  sooner;  then  the  proofs  showing 
that  it  was  repeatedly  made  much  sooner  than  last  alleged;  that 
the  vendees  refused  to  list  the  property  for  taxes  as  theirs,  though 
often  applied  to,  while  they  gave  in  their  improvements;  that 
the  taxes  on  the  land  have  been  ever  since  Bu£fered  to  be  paid 
by  vendors;  that  these  pretended  tenders,  except  the  last,  are 
inconsistent  with  what  the  vendees  claim  in  their  bill  to  be  their 
rights,  under  the  contract;  that  if  made  for  proof — as  evidently 
they  were  made,  if  made  at  all — ^no  better  and  more  satisfactory 
evidence  of  demand,  etc.,  has  been  preserved;  that,  except  the 
last,  they  appear  for  the  most  part  to  have  been  proved  by  wit- 
nesses alone  severally  present  with  the  parties— the  loosest  and 
most  unsatisfactory  species  of  evidence  admissible  in  law  (as  the 
appellate  court  of  Kentucky  terms  it);  that  one  of  the  parties 
to  whom  the  tender  is  alleged  to  have  been  made  is  dead,  and 
another  insane;  that  one  of  the  vendors  was  about  this  time  in- 
solvent; that  neither  have  been  shown  to  be  men  of  property; 
the  inherent  improbability  that  these  vendors  understood  they 
were  to  postpone  payment  until  the  confirmation  of  title,  for, 
if  rejected,  they  would  get  nothing — if  confirmed,  only  the 
oontmct  price;  and  when,  if  they  warranted  title,  at  most  they 
would  only  have  to  pay  back  the  mo^ey;  and  by  delay  of  con- 
firmation, as  it  vms  delayed,  the  statute  of  limitations  would  bar 
their  claim;  that  this  loose  verbal  evidence  is  contradicted  by 
the  terms  of  the  contract,  and  to  some  extent,  by  the  unques- 
tioned acts  of  the  parties;  the  suspicious  circumstances  that  the 
attempt  legally  to  enforce  the  contract  is  not  made,  and  the 
formal  tender,  which  seems  to  be  preliminary  to  it,  did  not  take 
place  until  after  the  confirmation,  and  the  consequent  rise  in 
the  value  of  the  property;  the  high  rate  of  interest  the  vendors 
were  paying,  the  urgency  of  their  pressure  for  money,  conse- 
quently the  folly  of  the  contract  as  alleged,  and  the  apparent 
want  of  reason  in  the  vendors'  alleged  desire  to  receive  the 
money,  or  give  a  deed,  before  confirmation;  and  that  the  claim 
has  been  partially  assigned; — all  these  facts,  we  repeat,  certainly 
weigh  very  strongly  against  the  case  made  by  plaintiffis  to  the 
discretion  of  the  court  for  equitable  relief,  when  to  give  it  would 
operate  veiy  harshly  on  one  side,  and  be  only  a  successful  spec- 
ulation without  risk  on  the  other. 
But  it  is  enough  to  say  that  tbo  case  made  by  their  Ixll  doai 
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not  entitle  ibem  to  a  decree.    We  therefore  rereree  the  decree 
below,  and  direct  a  decree  dismissing  the  plaintifBEt*  bill. 

TsBBT,  C.  J.,  concurred. 

Fuld,  J.,  having  been  of  counsel  in  the  court  below,  did  not 
sit  in  the  case.  

?LiADiN08  MUST  SB  MosT  Stboholt  Takxn  AOAnwr  Plbadsbx  CMpmam 
T.  Bnuriet  63  Am.  Dec.  80,  and  oitations  in  note  82;  Lawton  ▼.  SUUe^  60  Id. 
238,  note  242. 

Ck>NTRAOT  TO  OiYB  GooD  AND  BvmctEST  Wabrahtt  Dbu>  of  a  certain 
individual's  interest  in  a  piece  of  land  does  not  require  a  warranty  that  such 
person's  title  is  perfect:  Babeoek  v.  WiUon,  35  Am.  Dec  263;  but  that  a  deed 
good  in  form  only  is  not  a  sufScient  compliance  with  the  covenant  to  make  a 
good  and  perfect  deed,  and  that  the  general  rule  is  that  good  title  is  neces* 
sary  to  make  such  deed,  see  Fdenuier  v.  i/iay,  63  Id.  83;  Ortenkood  ▼.  Ligon^ 
48  Id.  776;  Smith  v.  Butb^,  67  Id.  207;  Tarwaier  ▼.  Dopis,  44  Id.  634,  and 
notes. 

Pabtt  to  Contraot  Foukdsd  on  Concubbint  Conditions  seelring  to 
recover  for  a  breach  thereof  must  show  that  he  was  ready  and  willing  to  per- 
form his  part  of  the  agreement:  Smith  v.  LewU^  63  Am.  Dec.  180,  and  note 
18S;  Sargent  Y.  Adam$,  Id.  718,  note  724. 

Vbndbe,  BK70B1  Brinoino  Suit  vob  Spbcitio  PiBfOBMANOB,  must  have 
performed  or  offered  to  perform  whatever  the  contract  has  made  a  condition 
precedent  on  his  part:  Young  v.  DanieU^  63  Am.  Dec  477,  and  numerous 
citations  in  note  486;  Bodine  v.  Oiading,  69  Id.  749,  note  761. 

Tim B  MAT  BB  OF  Bbsbncb  or  CoNTBAOT  TO  CoNTBT  Land;  but  it  is  not  so 
in  equity  unless  by  express  stipulation  of  the  parties,  or  unless  it  necessarily 
follows  from  the  nature  and  oiroumstanoes  of  the  contract:  Tomng  ▼.  Dani^id^ 
63  Am.  Dec  477,  and  cases  cited  in  note  486;  but  the  party  seeking  specific 
performance  must  account  for  his  delay:  LewU  v.  Woods^  34  Id.  110;  Ifoger$ 
V.  &iiiiuier0,88  Id.  686;  Kk^y.  ffarrimm^  60  Id.  677;  De  Cordova  v.  Stnith^ 
68  Id.  136,  and  notes  to  these  cases;  and  speoific  perfonnanoe  will  not  be  de- 
creed to  assist  a  party  who  has  delayed  payment  in  order  to  see  whether  the 
contract  would  prove  a  gaining  or  a  losing  baigaln:  JRr^  v.  Harriton,  69  Id. 
677;  De  Cordova  v.  SwUth,  68  Id.  186,  and  dtaticDS  in  notes  to  these  eases. 

Pabtt  Rbbutino  Spbcifio  Pbbvobmanob  need  not  show  any  particalar 
injuiy  or  inconvenience;  but  the  party  seeking  it  must  show  that  he  has  used 
due  diligence,  or  must  account  in  a  reasonable  manner  for  his  delay  and  ap- 
parent neglect  and  omission  of  duty:  Weber  v.  Martha^  19  CaL  468-460; 
and  such  delay  unexplained  is  fatal  to  his  right  to  enforce  the  contract:  Ben$'> 
Uy  V.  Mountain  Lal-e  Water  Co.^  13  Id.  316;  equity,  in  refusing  relief  on  the 
ground  of  delay,  will  allow  a  much  shorter  time  than  that  fixed  by  the  stat- 
ute of  limitations  to  operate  as  a  ban  Orattan  v.  WiggUu,  23  Id.  34,  all  citing 
the  principal  case 

Tub  pbincipal  oabe  is  oitbd  in  DeCaetrov,  Clarke 29  CaL  16,  to  the  point 
that  a  pleading  will  be  taken  most  strongly  against  the  pleader,  because  it  is 
presumed  that  he  states  his  case  as  favorably  for  himself  as  a  strict  adher- 
ence to  the  truth  will  permit.  It  is  cited  in  McCord  v.  Seale^  66  Id.  264^  to 
the  point  that  the  aUegata  and  probata  must  agree;  and  see  it  cited  to  this 
puint  in  Clark  v.  Phanix  Ine,  Co.^  36  Id.  178;  and  further,  that  when  a  < 
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plaint  01  aniwer  Msnmes  to  set  oat  a  contract  according  to  its  legal  effect, 
aud  not  in  hose  verba^  the  allegations  must  be  siistained,  nor  can  the  responsi- 
bility of  the  party  thereby  sought  to  be  charged  be  established  by  proof  of  a 
contract  materially  modifying  or  changing  the  responsibility  to  be  charged. 

Gbne&^l  Bulb  in  Equity  is,  that  time  is  not  of  the  essence  of  a  contract 
to  convey  lands:  Stede  v.  Branch,  40  Cal.  11,  citing  the  principal  case. 

CiiMPLAiNANT's  EQUITY  MUST  Affeab  from  hls  bill,  or  he  is  entitled  to  no 
rilief :  Oregory  v.  Ford,  14  Gal.  143,  citing  the  principal  case. 

It  is  Saib  in  Farley  v.  Vaughn,  11  CaL  237,  that  the  principal  case  was 
one  where  there  had  been  long  delay  to  the  injury  of  defendants,  and  under 
suspiciouB  oirctunstances,  thus  distinguishing  them  on  this  point;  and  Chaier' 
V.  S,  F,  S.  B.  Co,,  19  Id.  237,  distinguishes  the  principal  case  as  being  one 
where  a  party,  through  the  performance  of  the  terms  of  an  executory  contract, 
becomes  entitled  to  proper^;  the  principal  case  is  referred  to  arguendo  In 
Sampson  v.  Ohleyer,  22  Id.  204,  as  having  been  depended  on  by  plaintiff  to 
bar  the  rights  of  defendant. 


Garb  v.  Caldwell. 

■'  [10  Oalxyobnza.,  880.] 

Onb  Who  Adtancks  Money  to  Pay  off  Mobtoaob  given  to  secure  payment 
of  purchase  money  on  a  homestead,  and  who  takes  a  new  mortgage  from 
the  husband  alone  for  the  money  advanced,  is,  upon  the  death  of  the 
mortgagor,  entitled  to  all  of  the  rights  of  the  first  mortgagee. 

Money  Advanced  to  Pay  Mobtoagb  for  Purchase  Price  of  Homestead 
is  eiquivalent  to  so  much  purchase  money,  and  the  second  mortgagee  is  in 
equity  entitled  to  be  subrogated  to  the  rights  of  the  first. 

Demand  to  be  Subbooated  to  Fobmeb  Mobtqaoee's  Lien  against  the 
estate  of  a  deceased  person,  the  title  to  sucb  estate  being  in  some  one 
else,  is  not  a  claim  against  the  estate  within  the  meaning  of  the  statute, 
and  suit  to  enforce  such  demand  is  properly  brought  in  the  state  district 
ooort. 

The  opinion  states  the  facts. 

Varies  and  Archer^  for  the  appellant. 

A.  L.  Rhodes,  and  Wallace  and  Byland,  for  the  respondent. 

Bj  Court,  Baldwin,  J.  Carr,  the  plaintiff  below,  filed  his 
bill  to  subject  to  sale  a  lot  in  San  Jose.  It  seems  that  one  Yer- 
mule  bought  this  lot  in  1853  of  one  Gordon  (one  Patton  hold- 
ing the  title  as  trustee)  on  credit,  giving  a  mortgage  for  the 
purchase  money;  in  1854  some  seven  hundred  dollars  were  due 
after  deducting  the  payments.  For  this  balance  Gordon  sued 
Vermule,  and  obtained  a  decree  of  foreclosure  and  sale.  On 
the  day  advertised  for  the  sale,  and  just  as  it  was  coming  off, 
Vermule  borrowed  some  money  of  Carr,  a  part  of  which  was  to 
be  applied  to  the  payment  of  this  decree  and  mortgage,  and  • 
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mortgage  to  be  executed  to  Carr  on  this  property.  The  money, 
or  enough  of  it^  was  so  applied,  and  the  mortgage  of  Gordon 
satisfied,  when,  or  within  a  few  minutes  thereafter,  Yermulc — 
his  wife  not  joining  in  the  deed — conveyed  by  mortgage  to  Carr 
in  pursuance  of  this  arrangement.  At  the  time  of  this  arrange- 
ment the  lot  was  occupied  as  a  homestead.  Yermule  died 
shortly  aftewards.  The  lot  was  set  o£f,  by  proceedings  under 
order  of  the  probate  court,  to  the  widow,  as  homestead  prop- 
erty. The  claim  of  Carr  was  presented  to  the  defendant  Cald- 
well, administrator  of  Yermule,  and  allowed,  but  the  estate  was, 
and  is,  entirely  insolvent.  This  suit  was  brought  in  the  dis- 
trict court.  Carr  claims  that  the  mortgage  of  Gordon  having 
been  paid  o£f  by  money  loaned  by  him  to  Yermule  for  that 
purpose,  under  agreement  to  give  him  a  mortgage  on  the  prem- 
ises for  his  loan,  he  ought  to  be  x)ermitted  to  stand  in  the  place 
of  Gordon;  and  it  would  seem,  on  every  principle  of  justice 
and  equity,  that  he  is  right.  We  think  his  claim  is  clear  in 
law  as  it  is  in  justice.  The  proof  shows  that  the  execution  of 
Carr's  mortgage  was  made  on  the  same  day— one  witness  states 
within  ten  minutes — of  the  date  of  the  payment  of  Gordon's  de- 
cree. The  satisfaction  of  Gordon's  mortgage,  and  the  execution 
of  Carr's,  may  be  said  to  be  contemporaneous  acts.  It  cannot  be 
doubted  that  if  the  note  and  mortgage  of  Gordon  had  been  re- 
newed the  homestead  would  have  continued  bound.  Can  it  make 
any  difference  in  equity  whether  the  first  debt  be  renewed  or  an- 
other debt — if  it  be  another — ^for  the  same  sum  created  to  raise 
money  to  pay  off  the  first?  A  dear  title  to  the  homestead  could 
not  vest  until  the  payment  of  the  purchase  money.  In  equity 
and  in  effect  the  advance  of  the  money  by  Carr,  under  the  cir- 
cumstances, to  pay  off  the  purchase  money  due,  was  equivalent  to 
BO  much  purchase  money.  The  debt  was  to  all  intents  and  pur- 
poses the  same,  though  the  creditor  was  changed.  The  authori- 
ties cited  by  the  respondent,  and  especially  Marriot  v.  JJavey, 
1  Dall.  164;  Kauffman  v.  i/yer,  6  Watts,  134;  Bemm  v.  Quig- 
gle,  7  Id.  862;  and  DiOon  v.  Byrne,  5  Cal.  466;  Marsh  v.  Rice, 
1  ^.  H.  168,  support  this  view;  and  if  we  could  find  no  case 
to  support  it,  the  sense  and  apparent  justice  of  the  rule  would 
go  far  towards  inducing  us  to  adopt  it. 

Nor  is  the  ground  taken  by  the  appellant,  that  the  district 
court  had  no  jurisdiction,  sustainable.  This  is  not  a  claim,  in 
the  sense  of  the  statute,  against  the  estate  of  the  deceased.  The 
administrator  was  a  proper  party  for  the  purpose  of  liquidating 
the  amount  of  the  indebtedness.    But  the  main  purpose  of  the 
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hill  is  not  to  obtain  a  decree  for  and  sale  of  property  of  the 
decedent,  nor  to  affect  assets  in  the  hands  of  the  administrator, 
but  to  subject  land  bound  for  the  debt  of  the  decedent,  which 
does  not  belong  to  his  estate,  but  the  title  to  which  is  in 
the  defendant,'  Jane  Vermule.  Whether  the  plaintiff  can 
subject  it  or-  not,  it  does  not  belong  to  the  estate  of  the  de- 
cedent. None  of  the  evils  at  which  the  statute  aims  in  denying 
a  right  of  suit  to  a  party  against  an  administrator  has  any  ap- 
plication to  such  a  case;  while  no  eonzse  of  proceeding  that  we 
are  aware  of  could  compel  or  authorize  an  administration  of  this 
property  by  the  probate  court  or  the  administrator.  So  that  if 
this  proceeding  be  not  proper,  we  know  of  no  other  that  would 
reach  the  case.  A  clear  right  would  exist  without  a  remedy. 
Besides,  the  administrator  is  not  here  to  complain,  and  could 
not  if  he  were. 
We  think  the  decree  should  be  affirmed* 

TsBBT,  C.  J.,  and  Field,  J.,  concurred. 

SlMULTANEmr  07  RELEASE  OF  OnS  MoBTOAOE  AND  OlVINO  AnOTBXB  OQ 

the  same  property  to  the  same  mortgagee  does  not  avoid  the  loss  of  the  first 
mortgage  lien  hy  the  release:  WooUen*$  Ex\b  v.  HUlen*s  Ex^rs,  52  Am.  Deo. 
690,  note  693;  hut  that  an  assignee  stands  in  the  mortgagee's  place,  see  HUU 
T.  EUot,  7  Id.  26,  and  Brwm  ▼.  BlydenbwtgK  57  Id.  506,  and  note  508. 

Last  Mortoaoeb  is  in  Equitt  the  assignee  of  the  dehts  which  he  pays, 
and  is  suhrogated  to  the  rights  of  his  assignor:  Svj^ft  v.  Krtumer^  13  CaL  530^ 
dting  the  principal  case. 

Homestead  Exemftiom  cannot  be  Intebtosed  against  a  claim  for  its 
purchase  money,  for  no  man  shall  enjoy  property  as  a  homestead,  or  an  im- 
proTement  thereon,  as  against  the  jost  claims  of  the  party  who  procured  it 
for  him:  2^%chd$  v.  Ooemdber,  16  Kan.  50,  citing  the  principal  case. 

Witbout  QuEsnoNoro  OoBSBOXxm  or  denying  tho  doctrine  of  the  prin* 
0^  case,  it  is  distinguished  in  0«y  ▼.  Du  Upre^,  16  OtL  109,  and  Bwmof 
T.  Oook,  16  Iowa,  154. 


EmEBIO   V.   QUMAS. 

[10  Gauvobsia,  404.] 
Fbitati  Pbopibtt  of  Inhabitant  of  Ck>nNTY  is  not  Iaablb  to  Sbzubi 

and  sale  nnder  execution  to  satisfy  a  judgment  against  the  coanty. 

Cbbditor  of  Ck>irNTT  must  Look  to  its  Rkvewues  akoe  for  payment. 

California  Statute  Authorizes  Suit  against  Gountt,  hot  gives  no 
remedy  by  execution.  When  judgment  is  rendered  against  it,  it  is  tbs 
daty  of  the  supervisors  to  pay  the  claim  of  the  judgment  creditor  out 
d  funds  in  the  county  treasury,  provided  there  >*e  funds  not  otherwiss 
afyropriated;  or  if  there  is  no  fund,  and  they  powess  the  power,  tb^ 


Digitized  by  VjOOQIC 


Oct.  1858.]  Ebieric  v.  GlLMAN.  743 

must  levy  a  tax  for  the  purpose  of  payment;  and  if  they  ^1  or  refuse 
to  pay,  or  to  levy  the  tax,  the  creditor  can  resort  to  mandamua  against 
•them;  but  if  there  is  no  fond,  nor  power  to  tax,  the  iegislatnre  most  be 
invoked  for  authority. 

Afpugation  for  an  injunction  to  restrain  the  sale  of  the  pri< 
▼ate  property  of  plaintiff.  Defendant  recovered  a  judgment 
against  the  county  of  Contra  Costa.  Execution  issued,  and  was 
levied  upon  the  public  buildings  of  the  county,  and  also  upon 
the  funds  in  the  hands  of  the  county  treasurer;  but  it  was  de- 
cided that  defendant  had  no  right  to  seize  said  property:  See 
QUman  v.  C<mtra  Costa  Co.,  8  Cal.  52.  He  then  caused  an 
alias  execution  to  issue  and  be  levied  upon  certain  real  estate 
belonging  to  plaintiff,  who  was  a  resident  of  the  county  at  the 
time  that  the  said  judgment  was  rendered.  It  was  admitted 
that  the  property  thus  levied  upon  was  no  more  the  property  of 
the  county  than  that  of  any  other  of  its  inhabitants.  It  was 
also  admitted  that  before  the  levy  of  the  alias  execution  demand 
was  made  of  plaintiff  for  payment  of  the  judgment.  Plaintiff 
obtained  a  perpetual  injunction,  and  defendant  appeals. 

0.  F.  and  W.  H.  Sharp,  for  the  appellant. 

E.  W.  F.  Sloan,  for  the  respondent. 

By  Court,  Field,  J.  The  only  question  presented  for  con- 
sideration is,  whether  the  private  property  of  an  inhabitant  of  a 
county  is  liable  to  seizure  and  sale  on  execution  for  the  satisfac- 
tion of  a  judgment  recovered  against  the  county. 

In  support  of  the  affirmative  of  this  question  several  authori- 
ties are  cited  by  the  appellant,  principally  from  the  reports  of 
Massachusetts  and  Connecticut.  Upon  examination,  they  will 
be  found  to  admit  that  the  doctrine  sustained  by  them  is  pecu- 
liar to  the  New  England  states. 

In  Massachusetts  the  individual  liability  of  the  inhabitants  of 
towns  and  parishes  is  treated  as  an  exception  to  the  general 
rule, and  is  founded  upon  immemorial  usage:  5  Dane's  Abr.  158; 
Chase  v.  MerHmack  Bank,  19  Pick.  668  [31  Am.  Dec.  163];  Gas- 
kUl  V.  Dudley,  6  Met  552  [39  Am.  Dec.  750]. 

In  Beardsley  v.  Smith,  16  Conn.  374  [41  Am.  Dec.  148],  a 
judgment  was  recovered  against  the  city  of  Bridgeport,  a  mu- 
nicipal corporation — a  circumstance  which  does  not  effect  the 
principle  in  question — and  the  court,  in  holding  that  the  execu- 
tion issued  upon  the  judgment  might  be  levied  upon  and  satis- 
fied out  of  the  private  property  of  an  individual  member  of  the 
corporation,  says:    **  Wo  know  that  the  relation  in  which  the 
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members  of  manidpal  corporations  in  this  state  have  been  sup* 
posed  to  stand  in  respect  to  the  corporation  itself »  as  well  as  to 
its  creditors,  has  elsewhere  been  considered  in  some  respects 
peculiar.    We  haye  treated  them  for  some  purposes  as  parties 
to  corporate  proceedings,  and  their  individuality  has  not  been 
considered  as  merged  in  their  corporate  connection.    Though 
corporators,  they  have  been  holden  to  be  parties  to  suits  by  or 
against  the  corporation,  and  individually  liable  for  its  debts." 
We  are  unable  to  find  any  adjudged  case  in  the  other  states  go- 
ing to  the  extent  of  the  courts  in  New  England,  and,  as  we  have 
seen,  the  rule  is  there  regarded  as  peculiar,  or  founded  on  imme- 
morial usage.   There  appear  to  us  insurmountable  difficulties  in 
the  way  of  any  just  application  of  the  rule.    The  inhabitants  of 
a  county  are  constantly  changing;  those  who  contributed  to  the 
debt  may  be  non-residents  upon  the  recovery  of  the  judgment, 
or  the  levy  of  the  execution;  those  who  opposed  the  creation  of 
the  liability  may  be  subjected  to  its  payment,  whilst  those  by 
whose  fault  the  burden  has  been  imposed  may  be  entirely  re* 
lieved  of  responsibility.     Again:  it  is  a  settled  principle  that 
whenever  one  of  several  is  held  liable  for  their  joint  debt,  he 
may  have  recourse,  upon  its  payment,  to  the  others  for  contri- 
bution.    To  enforce  this  right  against  the  inhabitants  of  a 
county,  even  where  its  population  is  small,  would  lead  to  such 
a  multiplicity  of  suits  as  to  render  the  right  utterly  valueless. 
Or  if,  as  might  be  the  case,  the  party  should  institute  his  action 
against  the  county  for  the  amount  which  he  had  thus  paid  on 
its  account,  and  recover  judgment,  he  might,  in  turn,  levy  upon 
the  property  of  another  inhabitant,  and  even  of  the  original 
creditor  himself,  if  he  should  also  be  an  inhabitant  of  the 
county.    And  it  might  be  insisted  that  the  creditor,  if  an  in- 
habitant of  the  county,  was  only  entitled  to  a  proportional  part 
of  his  judgment  from  the  inhabitants;  or  why  might  not  the 
entire  judgment  be  satisfied  out  of  his  own  property  ?  If  all  the 
private  property  of  the  inhabitants  of  a  county  may  be  indis- 
criminately seized   by   the  officer,   we  do  not   perceive  any 
ground  for  excepting  that  of  the  creditor  himself.    And  if  a  con- 
tribution was  sustained,  the  person  who  was  compelled  to  pay 
more  than  his  share  would  be  obliged  to  resort  to  a  similar 
remedy,  and  thus  there  would  be  such  a  continuing  series  of 
difficulties  and  inconveniences  attending  the  assertion  of  the 
rule  for  which  the  appellants  contend  as  to  render  it  a  som*ce 
of  far  greater  evil  than  good. 
In  RvMell  V.  3fen  of  Devon,  2  T.  I(.  667,  an  action  was  brought 
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against  the  men  dwelling  in  the  county  for  an  injnxy  flostainod 
by  an  .individual  in  consequence  of  a  breach  of  their  duty  in 
not  keeping  a  bridge  in  repair;  and  Lord  Eenyon,  C.  J.,  held 
that  there  was  no  law  or  reason  for  supporting  the  action  against 
the  defendants,  and  observed  that,  <'if  it  be  reasonable  that 
they  should  1)e  by  law  liable  to  such  an  action,  recourse  must 
be  had  to  the  legislature  for  that  purpose."  And  in  the  same 
case  Ashhurst,  J.,  said:  ''It  is  a  strong  presumption  that  that 
which  never  has  been  done  cannot  by  law  be  done  at  all.  And 
it  is  admitted  that  no  such  action  as  the  present  has  ever  been 
brought,  though  the  occasion  must  have  frequently  happened. 
But  it  has  been  said  that  there  is  a  principle  of  law  on  which 
this  action  may  be  maintained;  namely,  that  where  an  individ- 
ual sustains  an  injury  by  the  neglect  or  default  of  another,  the 
law  gives  him  a  remedy.  But  there  is  another  general  princi- 
ple of  law  which  is  more  applicable  to  this  case:  that  it  is  better 
that  an  individual  should  sustain  an  injury  than  that  the  public 
should  suffer  an  inconvenience.  Now,  if  this  action  could  be 
sustained  the  public  would  suffer  a  great  inconvenience;  for,  if 
damages  are  recoverable  against  the  county,  at  all  events  they 
must  be  levied  on  one  or  two  individuals,  who  have  no  means 
whatever  of  reimbursing  themselves;  for  if  they  were  to  bring 
separate  actions  against  each  individual  of  the  county  for  his 
proportion,  it  is  better  that  the  plaintiff  should  be  without  rem- 
edy." 

Whoever  becomes  a  creditor  of  a  county  must  look  to  its 
revenues  alone  for  payment.  The  statute  has  authorized  a  suit 
against  the  county  by  which  his  demand  may  pass  into  judg- 
ment, but  it  has  given  no  remedy  by  execution.  When  the 
judgment  is  rendered,  it  becomes  the  duty  of  the  supervisors  to 
apply  such  funds  in  the  treasury  of  the  county  as  are  not  other- 
wise appropriated  to  its  payment,  or  if  there  are  no  funds,  and 
they  possess  the  requisite  power  to  levy  a  tax  for  that  pur- 
pose, and  if  they  fail  or  refuse  to  apply  the  funds,  or  to  exer- 
cise the  power,  he  can  resort  to  a  mandamus.  But  if  they  have 
no  funds,  and  the  power  to  levy  the  tax  has  not  been  delegated 
to  them,  the  legislature  must  be  invoked  for  additional  author- 
iiy:  Act  to  create  a  board  of  supervisors,  sec.  24;  Practice  act 
as  amended,  sec.  219;.  Oilman  v.  Contra  Cosla  County,  8  Cal.  52 
[68  Am.  Dec.  290];  Wilson  v.  Oommisaianers  of  Huntington^  7 
Berg.  &  B.  199. 

Judgment  affirmed. 

TiBBT,  C.  J.,  concurred. 
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CouMTm  ABM  NOT  LuBLB  TO  Gabnishment:  Note  to  DMne  ▼.  HarvUt 
18  Am.  Dec.  203,  diBcossing  the  question  and  citing  the  principal  case;  and 
that  a  county  cannot  sne  or  be  sned  except  when  specially  permitted  by  stat- 
ute, see  Hvnaaker  v.  Borden,  63  Id.  130,  and  note  to  McLotul  v.  Selbj,  27  LI 
695. 

TnKRB  MAT  BB  No  Rembdy  AGAINST  CouNTT  for  its  debt  created  bj 
authority  of  law:  Hutuaber  v.  B&rden,  63  Am.  Deo.  130,  note  132. 

Mandamus  is  Pbopbr  Remedy  to  Cobbob  Lbvt  of  Tax,  where  one  is 
entitled  to  a  warrant  on  a  judgment,  and  there  is  no  money  in  the  treasury: 
Board  t^f  Police  etc.  ▼.  Grant,  47  Am.  Dec.  102,  note  107 ;  see  i^so  SUUe  v.  Norths 
Ekutem  B,  B,  Co,,  67  Id.  551,  note  553. 

Propbbtt  of  Citizen  cannot  be  Taken  to -satisfy  a  judgment  against  a 
county  or  town,  and  if  the  supervisors  have  the  power  to  tax,  they  may  be 
compelled  by  mcuidamus  to  levy  the  tax  and  pay  the  claim:  Hart  v.  Burnett, 
15  Cal.  586;  so  where  they  refuse  to  act  upon  a  claim  presented  alleging  want 
of  legal  authority,  mandamua  is  the  proper  remedy  by  which  the  claimant 
may  test  this  preliminary  jurisdictional  question:  People  v.  SupertMors,  28 
Id.  431,  both  citing  the  principal  case. 

Judgment  against  County  has  the  effect  of  converting  a  disputed  into 
an  audited  claim:  Sharp  v.  Contra  Costa  Co.,  34  CaL  291;  but  the  revenues 
raised  for  other  purposes  cannot  be  applied  by  the  claimant  to  pay  his  debt: 
Boae  Y.  Estudillo,  39  Id.  275,  both  citing  the  principal  case. 


F^DIiLEB   V.  HuTOHmaS  AND   SWEETZER* 

[10  Calivobmia,  628.] 

Oamino  is  Prohibited  by  Statute  in  Cauforvia.  The  consideratian 
for  a  debt  contracted  thereat  is  illegal  as  between  the  parties,  and  as  to 
all  persons  except  bona  fide  holders  without  notice.  A  check  given  in 
payment  of  such  debt  is  void. 

Cbbck  Transfbrbed  aitbr  Dishonor  is  Taken  Subject  to  All  Defbksbs 
which  existed  when  in  the  hands  of  the  first  holder. 

Presumption  is  that  Check  is  Given  upon  Valid  Consideration,  but 
this  presumption  being  rebutted,  the  necessity  is  thrown  upon  the  holder 
of  proving  that  he  received  It  in  good  ^th,  without  notice  of  the  ille- 
gality of  the  consideratioii. 

Surprisb  is  not  Ground  for  Nbw  Trial  when  based  upon  ignorance  of 
law. 

Action  upon  a  cheeky  which  it  was  admitted  was  giyen  by 
Hatchings  to  one  Chapman  in  payment  of  losses  at  a  banking- 
game  known  as  ''  faro."  Chapman,  on  the  day  of  its  execution, 
presented  it  for  payment,  and  was  refused.  It  was  afterwards 
transferred  to  plaintiff;  but  there  was  no  evidence  that  he  at 
that  time  had  any  knowledge  of  its  consideration.  Judgment 
was  rendered  for  defendants.  Plaintiff  moyed  for  a  new  trial 
on  affidavits,  the  substance  of  which  are  sufficiently  stated  in  the 
opinion.     Motion  for  a  new  tiial  denied,  and  plaintiff  appeals. 
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O.  F.  and  W.  H.  Sharp,  for  the  appellant. 
Cook  and  Fenner,  for  the  respondents. 

By  Court,  Field,  J.  The  question  presented  in  this  case  is^ 
whetlier  the  illegalitj  of  the  consideration  for  which  the  check 
was  given  is  available  as  a  defense  against  the  plaintiff.  As 
between  the  parties,  it  is  not  denied  that  the  consideration  may 
be  inquired  into.  As  between  them,  the  consideration  was 
illegal.  Gaming  is  prohibited  by  statute;  it  is  declared  to  be  a 
felony  in  the  keeper  of  the  game,  and  a  misdemeanor  in  the 
player.  As  to  all  persons  except  a  bona  fide  holder  without 
notice,  the  check  is  void.  The  statute  so  expressly  declares, 
and  such  would  be  the  rule  of  law  independent  of  the  statute. 
And  there  is  little  doubt  that  the  check  passed  to  the  plointifl 
after  its  dishonor  by  the  bankers.  It  was  given  to  Chapman, 
and  was  presented  for  payment  by  him — a  circumstance  which 
justifies  the  inference  that  he  held  it  at  the  time  as  he  held  it 
originally.  And  if  transferred  after  dishonor,  the  plaintiff  took 
it  subject  to  all  the  defenses  to  which  it  was  subject  in  the  hands 
of  the  first  holder. 

Even  had  it  been  transferred  to  the  plaintiff  before  dishonor, 
the  illegal  consideration  being  admitted,  it  devolved  upon  him 
to  show  that  he  took  it  without  notice  and  for  value.  With 
checks  as  with  promissory  notes,  the  presumption  is  that  they 
are  given  upon  a  valid  consideration,  but  this  presumption 
being  rebutted,  the  necessity  is  thrown  upon  the  holder  of 
proving  that  he  received  it  in  good  faith,  without  notice  of  the 
illegality  of  the  consideration:  Story  on  Prom.  Notes,  sec.  196; 
Duncan  v.  ScoU,  1  Camp.  100;  Bees  v.  Marquis  of  Hea^ori,  2  Id. 
574;  Munroe  v.  Cooper,  6  Pick.  413;  Holme  v.  Karaper^  6  Binn. 
469.  This  the  plaintiff  did  not  do,  and  there  was  no  error,  there- 
fore, in  the  rendition  of  judgment  against  him. 

The  motion  for  a  new  trial  was  properly  overruled.  There  is 
no  excuse  offered  in  the  affidavit  of  the  plaintiff  for  omitting  to 
prove  that  he  was  an  innocent  purchaser;  and  there  is  no  weight 
to  be  given  to  the  excuse  offered  by  the  attorney,  that  he  sup- 
posed the  facts  admitted  would  not  be  allowed  in  evidence,  unless 
followed  by  proof  that  the  plaintiff  received  the  check  with  notice, 
and  was  taken  by  surprise  when  the  counsel  of  the  opposite 
party  read  to  the  court  authority  for  the  notice  he  had  served, 
requiring  the  plaintiff  to  prove  the  consideration  paid  for  the 
elieck.  The  surprise  alleged  is  only  that  the  law  was  different 
from  what  the  attorney  supposed  it  to  be — a  state  of  feeling 


Digitized  by  VjOOQIC 


748  Whitney  v.  HiooiKa  [CaL 

which,  in  numerous  instanoes,  under  like  oironmstanoes,  has 
been  experienced  by  other  counsel^  but  has  nerer  aTailed  to  ob- 
tain a  new  trial. 
Judgment  affirmed. 

Baidwdi,  J.,  conouned.      

NoTK  fOB  MomcT  Wok  mt  GAicnto  is  yoidt  aren  in  the  hands  of  an  in* 
nocent  and  bona/de  aaaignee:  fFUliams  y.  Jwiy,  44  Am.  Dec.  699;  and  a» 
action  cannot  be  maintained  upon  a  check  shown  to  have  been  given  in  por- 
soance  of  a  bet,  in  Pennsylvania:  Edgell  v.  McLaughlin^  36  Id.  214;  see  also- 
notes  to  these  cases,  containing  citations  to  others  in  this  series. 

MisTAJLX  A8  TO  LiOAL  £ffsct  OF  Etidkkcb  IS  not  such  snrprise  as  war- 
rants a  new  trial:  Sa^fard  MJg,  Co,  v.  Wiggin^  49  Am.  Dec.  198. 

AFriDAYiT  nr  Support  op  Jlonoir  ion  Niw  Trial,  alleging  newly  dis- 
covered evidence  and  surprise,  in  this,  that  plaintiff  was  surprised  at  the  ad« 
mission  of  a  certain  party  as  a  witness,  bis  attorney  having  advised  him  that 
he  could  not  be  admitted,  and  that  he  was  further  surprised  at  the  testimony 
given  by  such  witness,  is  not  sufficient  ground  to  entitle  a  party  to  a  «iew 
trial:  KUKherJbaum  ▼.  Piermm,  22  CaL  163,  citing  the  principal  case. 


Whtenet  v.  Higginb. 

[10  Oauvobhia^  547  J 
Partus  and  Priyirs  arb  Axons  Bound  bt  Judomxnt;  a  party  cannot 

be  affected  by  a  suit  to  which  he  is  a  stranger. 
DiORXi  POR  Salr  op  Propxrtt  to  Enporcb  Mrohanios'  Lum  has,  in 

California,  the  same  effect  upon  rights  of  purchasers  and  incumbranoert 

prior  to  the  commencement  of  suit  that  a  similar  decree  would  have  upon 

the  foreclosure  of  a  mortgage. 
At  Time  Suit  is  Instituted  to  Enporor  Mortoaob  or  Mechanics' 

Lien  all  persons  interested  in  the  estate  should  be  made  parties  or  their 

rights  will  not  be  affected. 
Person  Acquiring  Interests  by  Conveyance  or  Incumbrance  aptsr 

Suit  Brought  to  enforce  a  mortgage  or  mechanics*  lien  is  bound  by  the 

decree,  and  need  not  be  made  a  party. 
Parties  to  Foreclosure  Suit  in  Which  Judgment  is  Bendewu)  under 

which  sale  is  made  are  restricted  to  the  statutory  period  of  six  months 

in  which  to  redeem.     Their  rights,  after  decree,  depend  entirely  upon 

the  statute,  aud  they  have  no  equity.    Such  is  also  the  case  with  parties 

acquiring  interests  pending  suit  to  enforce  previously  existing  claims; 

they  take  in  subordination  to  any  decree  which  may  be  rendered,  as  do 

those  whose  interests  are  acquired  after  judgment  docketed  or  sale  made. 
Parties  Aoquirino  Interests  Subsequent  to  Plaintipp  in  Foreclosure 

Suit,  and  before  its  commencement,  who  are  not  made  parties,  posssi* 

both  an  equitable  and  the  statutory  right  to  redeem. 

The  opimon  states  the  facts. 
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Bate,  TtMe,  and  HSUyer,  for  the  appellant 
Crocker  and  Myers,  for  the  respondent. 

By  Court,  Fzeld,  J.  The  plaintiff  purchased  the  premises  at 
a  sale  upon  a  decree  rendered  in  a  suit  to  foreclose  a  mortgage 
executed  on  the  tweniy-first  of  February,  1856.  The  defendant 
claims  under  a  purchase  at  a  sale  made  upon  a  decree  rendered 
in  a  suit  to  enforce  a  mechanics'  lien  which  attached  on  the 
eighteenth  of  January,  1856.  The  property  was  not  redeemed 
from  either  sale,  and  the  sheriff  executed  a  deed  to  the  plaintiff 
June  27, 1857,  and  to  the  defendant  on  the  thirtieth  of  Decem- 
ber following.  The  plaintiff  was  one  of  the  mortgagees,  and 
neither  he  or  his  co-mortgagee  was  made  a  party  to  the  suit  to 
enforce  the  mechanics'  lien;  and  the  present  bill  is  filed  to  re- 
deem the  premises  from  the  sale  under  the  decree  rendered  in 
that  suit.  The  defendant  demurred  to  the  bill,  the  demurrer 
was  sustained,  and  from  the  judgment  rendered  thereon  the 
plaintiff  appeals. 

The  conveyance  to  the  plaintiff  took  effect,  by  relation,  at  the 
date  of  the  mortgage,  the  twenty-first  of  February,  1856..  By 
it  the  plaintiff  acquired  all  the  estate  which  the  mortgagor  pos- 
sessed in  the  property  on  that  day.  He  therefore  stands  in 
precisely  the  same  position  as  though  he  had  purchased  the 
property  of  the  mortgagor  at  that  time;  and  the  question  is  thus 
presented — and  it  is  the  only  question  in  the  case— whether  a 
subsequent  purchaser  possesses,  after  the  expiration  of  the  six 
months  allowed  by  statute,  a  right  to  redeem  property  sold  to 
enforce  a  mechanics'  lien,  upon  a  decree  rendered  in  a  suit  to 
which  he  was  not  made  a  party. 

The  suit  to  enforce  the  mechanic's  lien  was  instituted,  and 
the  decree  rendered  therein,  before  the  execution  of  the  deed  to 
the  plaintiff,  though  not  until  after  the  sale  to  him,  and  the  de- 
fendant contends  that  the  lien  of  the  mortgage  was  waived  by  a 
failure  of  the  mortgagees  to  present  it  in  that  suit.  To  this  it 
may  be  answered:  1.  That  the  liens  which  must  be  presented 
under  the  seventh  section  of  the  mechanics'  lien  law  of  1856  are 
those  arising  under  that  act;  and  2.  If  this  were  otherwise,  that 
the  act  was  passed  on  the  nineteenth  of  April,  1856,  and  its 
provisions  do  not  apply  to  or  affect  any  previously  acquired  liens: 
Laws  of  1856,  c.  134,  sees.  7,  11. 

The  plaintiff's  claim  to  the  relief  he  seeks  rests  upon  the 
general  principle  that  the  rights  of  a  person  cannot  be  affected 
by  a  suit  to  which  he  is  a  stranger.    By  the  judgment  in  a  suit. 
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parties  and  pririai  are  alone  bound.  The  estate  of  Stephens 
liad  passed  from  him  by  the  proceedings  under  the  foreclosure, 
and  08,  had  it  continued,  his  rights  could  not  have  been  cut  off 
without  his  day  in  court,  so  neither  can  the  rights  of  the  plain- 
tiff, his  successor,  be  thus  defeated. 

Though  the  lien  of  mechanics  is  purely  the  creature  of  the 
statute,  a  decree  for  the  sale  of  the  premises  in  its  enforcement 
has  the  same  and  no  greater  effect  upon  the  rights  of  purchas- 
ers and  incumbrancers,  prior  to  commencement  of  suit,  than  a 
similar  decree  would  have  upon  the  foreclosure  of  a  mortgage. 
If  such  purchasers  or  incumbrancers  are  not  made  parties,  they 
are,  in  no  respect,  bound  by  the  decree  or  proceedings  thereunder. 
A  mortgage  in  this  state  is  only  a  lien  or  incumbrance;  the  es- 
tate in  the  land  remains  in  the  mortgagor,  and  all  persons  inter- 
ested in  the  estate  at  the  time  the  suit  is  instituted  to  enforce 
the  mortgage,  whether  purchasers,  heirs,  devisees,  remainder- 
men, reversioners,  or  incumbrancers,  should  be  made  parties,  or 
their  rights  will  not  be  affected.  The  same  is  true  as  to  suits 
to  enforce  a  mechanics'  lien.  **  The  mortgagee,"  says  Kent, 
"  must  make  all  incumbrancers,  prior  and  junior,  existing  at 
the  filing  of  the  bill,  parties; "  and  the  reason  he  assigns  for  the 
rule  is,  "  to  give  securiiy  and  stability  to  the  purchaser's  title, 
for  he  takes  a  title  only  as  against  the  parties  to  the  suit;  and 
it  cannot  and  ought  not  to  be  set  up  against  the  existing  equiiy 
of  those  incumbrancers  who  are  not  parties:"  4  Kent's  Com. 
185.  In  ffaines  v.  Beach,  3  Johns.  Ch.  459,  a  prior  mortgagee 
had  foreclosed  his  mortgage  without  making  a  subsequent  mort- 
gagee and  subsequent  judgment  creditors  parties;  and,  upon  a 
bill  filed  by  the  executors  and  heir  of  the  deceased  junior 
mortgagee,  the  plaintiffs  were  held  entitled  to  redeem.  *  *  It  was 
the  duty  of  Gardner  (the  first  mortgagee),"  says  Kent, ''  to  have 
made  the  younger  mortgagee  a  party  to  his  bill;  and  all  incum- 
brancers existing  at  the  commencement  of  the  suit  are  entitled 
to  be  parties,  for  they  have  an  interest  to  be  affected,  and  ought 
to  have  an  opportunity  of  paying  off  the  prior  incumbrances. 
The  injustice  that  would  be  produced  if  they  were  to  lose  their 
rights  because  they  are  not  made  parties  is  very  apparent.  The 
rule,  therefore,  has  been  well  settled  and  uniformly  supported,  that 
the  subsequent  incumbrancers  must  be  parties,  and  if  omitted, 
the  decree  will  not  bind  their  rights."  And  again:  *'  The  neces* 
sity  of  making  the  subsequent  incumbrancers  parties,  or  holding 
their  rights  unimpaired,  appears  to  be  much  stronger,  and  indis- 
pensable to  justice,  in  cases  of  decrees  for  sales,  according  to 
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our  practice;  for  otherwise  the  mortgagor  would  take  the  sur- 
plus money,  or  the  cash  value  of  the  equity  of  redemption,  and 
defeat  entirely  the  lien  of  the  subsequent  creditor.  But  their 
rights  cannot  be  destroyed  in  this  way,  and  the  purchaser  will 
take  only  a  title  as  against  the  parties  to  the  suit,  and  he  cannot 
set  it  up  against  the  subsisting  equity  of  those  incumbrancers 
who  are  not  parties:"  Godfrey  v.  Chadvoell,  2  Vem.  601;  Bishop 
of  Winchester  v.  Beavor,  3  Ves.  314;  Hobart  v.  Mboi,  2  P.  Wms. 
643;  Walson  v.  Spence,  20  Wend.  260;  Lyons  v.  Sandford,  6  Conn. 
554;  Cooper  t.  Martin,  1  Dana,  25;  Rodgers  y.  Jones ,  1  McCord, 
221;  Stoiy'sBq.,  sec.  1023;  WiRiamson  v.  Field's  Eofrs,  2  Sandf. 
Ch.  533. 

But  as  to  persons  who  acquire  interests  by  cony^yanoe  or  in- 
cumbrance after  suit  brought,  it  is  not  neoessaiy  to  make  them 
parties.  They  are  bound  by  the  decree.  The  rule  is  thus  stated  in 
Story's  Eq.  PL,  sec.  194: ''  But  incumbrancers,  who  become  such 
pendente  lUe,  are  not  deemed  necessary  parties,  although  they  are 
bound  by  the  decree;  for  they  can  claim  nothing  except  what  be- 
longed to  the  person  under  whom  they  assert  title,  since  they  pur- 
chase with  constructive  notice;  and  there  would  be  no  end  to  suits, 
if  a  mortgagor  might,  by  new  incumbrances,  created  pendente  lite, 
require  all  such  incumbrancers  to  be  made  parties."  In  Bishop 
of  WvncJiester  v.  Beavor,  supra,  the  master  of  the  rolls  observed 
that  a  judgment  confessed  after  a  bill  filed  would  not  do.  And 
in  Cook  V.  Mdndus,  5  Johns,  Ch.  94,  Kent  held  that  a  person 
becoming  an  incumbrancer  pendente  lUe  was  not  entitled  to  re- 
deem, unless  under  special  circumstances.  "  It  the  plaintiff," 
observes  the  chancellor,  *'  had  been  a  judgment  creditor  at  the 
commencement  of  the  suit  to  foreclose  the  mortgage,  the  mort- 
gagee would  have  been  bound  to  have  made  him  a  party,  or 
else  the  decree  and  sale  would  not  have  taken  away  his  right  to 
redeem,  even  as  against  Mancius,  the  purchaser.  This  prin- 
ciple was  discussed,  and  sufficiently  explained,  in  the  case  of 
Haines  v.  Beach,  3  Id.  459,  and  in  the  authorities  there  referred 
to.  But  the  present  plaintiff  became  an  inGumbmncer  pendente 
Ute,  and  therefore,  according  to  the  doctrine  in  the  case  of 
Bishop  of  Winchester  v.  Paine ^  11  Yes.  194,  it  was  not  neoessaiy 
that  ho  should  have  been  made  a  party,  and  he  has  no  right  to 
redeem." 

This  consideration  of  the  proper  parties  to  a  suit  of  fore- 
closure, and  the  effect  of  the  decree  upon  the  rights  of  persona 
interested  in  the  mortgaged  estate,  clearly  establishes  the  title 
of  the  plaintiff  to  redeem.     The  principles  which  govern  as  to 
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parties  in  those  suits  apply  equally  id  suits  for  the  enforcement 
of  a  mechanics'  lien.  The  mortgage  under  which  the  plaintiff 
claims  was  placed  upon  the  premises  before  suit  was  brought; 
the  mortgagees,  as  subsequent  incumbrancers,  were  necessary 
parties  to  the  suit;  not  being  made  such  parties,  they  were  not 
bound  by  the  decree  or  sale  under  it.  The  plaintiff,  by  his  pur> 
chase,  took  the  title  as  it  existed  in  the  mortgagor  at  the  date 
of  the  mortgage;  his  position  in  court,  therefore,  is  that  of  the 
owner  of  the  legal  title,  subject  to  the  mechanics'  lien.  The 
defendant,  as  assignee  of  the  purchaser  under  the  decree  upon 
that  lien,  is  substituted  to  the  rights  of  its  original  holder,  and 
is  entitled  to  the  amount  due  upon  that  lien  to  the  extent  of  the 
money  paid  upon  the  purchase. 

The  case  of  Lyon  y.  Sandford^  5  Conn.  544,  is  in  point,  and  is 
in  fact  much  stronger  than  the  case  at  bar.  In  that  case  the 
equity  of  redemption  had  been  attached  by  a  creditor  of  the 
mortgagor,  and  it  was  held  that  a  decree  of  foreclosure  on  a 
bill  brought  subsequent  to  the  service  of  the  attachment  did  not 
affect  the  rights  of  the  attaching  creditor,  he  not  having  been 
made  a  party  to  the  suit,  and  that,  having  afterwards  recovered 
judgment  and  levied  his  execution  upon  the  premises,  he  was 
entitled  to  redeem  on  paying  the  prior  incumbrances,  notwith- 
standing the  decree  of  foreclosure  against  the  mortgagor.  "It 
is  objected,"  says  the  court,  '*that  if  creditors  attaching  the  in- 
terest of  the  mortgagor  before  the  commencement  of  the  process 
for  foreclosure  are  necessary  parties,  creditors  who  attach  after- 
wards must  also  be  made  parties;  and  that  a  mortgagee  would 
never  be  able  to  make  all  persons  parties  who  might,  between 
the  filing  of  the  bill  and  the  final  decree,  acquire  a  lien  upon 
the  premises.  But  such  conclusion  will  not  follow  from  the 
principle  which  is  adopted  by  this  decision. 

"  It  is  a  general  rule  applicable  to  chancery  proceedings,  that  all 
persons  interested  in  the  subject-matter  of  the  suit  at  the  time  of 
bringing  the  bill  shall  be  made  parties  in  the  cause;  and  should 
the  death  of  any  defendant  happen  during  the  pendency  of 
a  suit,  whereby  the  interest  of  such  defendant  devolves  upon 
others  not  already  parties,  such  persons  must  also  be  made 
parties.  But  when  a  defendant  to  a  bill  in  chancery,  after  the 
commencement  of  a  suit,  attempts  to  alienate  or  convey  the 
subject-matter  of  such  suit  by  voluntary  contract,  the  purchaser^ 
it  is  believed,  need  not  be  made  a  party  to  the  bill;  but  his  in- 
terest, acquired  pendente  lite,  will  be  bound  by  the  event  of  the 
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mni,  which  was  properly  commenced.  And  so  in  respect  to 
creditors  who  attach  property  mortgaged  during  a  pendency  of 
a  petition  to  foreclose;  the  lien  which  they  acquire  is  by  their 
own  voluntary  act  subsequent  to  the  commencement  of  the  suit, 
and  they  will  be  bound  by  the  decree,  though  not  parties.  They 
must  necessarily  abide  by  the  fate  of  the  mortgagor,  whose  es- 
tate they  have  attempted  to  acquire." 

If  an  incumbrancer,  prior  to  suit  brought,  not  being  made 
a  party,  is  entitled  to  redeem,  a  fortiori  is  a  purchaser  of  the 
entire  estate  subsequent  to  the  lien  and  before  suit  entitled  to 
make  a  redemption. 

The  counsel  of  the  respondent  appears  to  have  confounded 
the  equity  of  redemption  with  the  right  to  redeem  from  a  sale  on 
execution  under  the  statute.  The  statutory  right  in  some  in- 
stances exists  where  there  is  no  equity,  and  in  other  instances 
in  connection  with  the  equitable  right.  Parties  to  the  suit 
in  which  the  judgment  is  rendered,  under  which  the  sale  is 
made,  are  restricted  to  the  six  mouths  given  by  statute,  for 
they  have  had  their  day  in  court,  and  their  rights  after  decree 
depend  entirely  upon  the  statute.  Parties  acquiring  interests 
pending  suits  to  enforce  previously  existing  liens,  taking  their 
interests  in  subordination  to  any  decree  which  may  be  rendered, 
have  no  equity,  and  are  confined  to  the  rights  given  by  the  stat- 
ute, and  so,  as  a  consequence,  are  those  whose  interests  are 
acquired  after  judgment  docketed  or  sale  made;  but  parties  ob- 
taining interests  subsequent  to  the  plaintiff,  and  before  suit 
brought,  who  are  not  made  parties  to  such  srdt,  possess  both  the 
equitable  and  the  statutory  right.  They  may  redeem  under  the 
statute,  or  they  may  file  their  bill  in  equity. 

The  plaintiff  is  within  this  last  class.  He  occupies,  as  we 
have  already  observed,  by  his  purchase,  the  same  position  as  the 
mortgagor,  and  possesses  the  legal  title,  subject  only  to  the 
previous  incumbrance  of  the  mechanics'  lien.  As  the  mortga- 
gees were  not  made  parties  to  the  suit  to  enforce  that  lien,  he  is 
entitled,  like  them,  to  come  into  a  court  of  equity  to  redeem 
the  premises. 

It  follows  that  the  court  below  erred  in  sustaining  the  de- 
murrer, and  the  judgment^rendered  for  the  defendant  thereon 
must  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

Ordered  accordingly. 

Tbbbt,  0.  J.,  and  Baldwin,  J*,  concurred. 

Ax.  Dmo.  Vol.  LXX-48 
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SuBSBQUKNT  iNOtTMBRANOKBS  and  all  parties  interested  in  the  snbjeot-mattec 
mast  be  made  parties  to  a  sait  to  foreclose  a  mortgage,  and  unless  this  is 
done,  their  rights  will  not  be  affected  by  the  decree:  Montgomery  v.  ThUl,  11 
CaL  314;  and  as  a  foreclosure  suit  is  Intended,  as  against  younger  mortgagees, 
to  cut  off  the  right  of  redemption,  a  person  not  made  a  party  is  unaffected  by 
a  decree  and  sale:  CarpenUer  v.  Brenhamt  40  Id.  238;  but  a  party  who  pur- 
chases pendente  lite  with  notice  of  lis  pendens  is  bound  by  the  decree  of  fore* 
closure:  H<ym  v.  Jones,  28  Id.  204,  all  citing  the  principal  case. 

The  pbikoipal  case  is  cited  and  approved  to  the  points  contained  in 
the  last  two  subdivisions  of  syllabus  euprc^  in  Tualumnf.  Redemption  Co,  v. 
Sedgwick^  15  Cal.  528;  Ooodenow  v.  Ewer,  16  Id.  468;  and  Eldridge  v.  Wright^ 
55  Id.  536. 

JUDOICENT  IS  GONOLUSIVS  ONLT  AOAIN8T  PARTIES  AND  PbIYIBS:    WimtOn 

V.  Westfeldt,  58  Am.  Dec.  278,  and  citations  in  note  281. 

Mechanic's  Lien  should  be  Enforced  by  making  all  parties  interested 
in  the  land  parties  to  the  suit,  as  the  rights  of  those  not  made  parties  are  not 
affected  by  the  decree:  Williams  v.  Chapman,  65  Am.  Deo.  669,  and  note 
672. 

PtTRCHASEB  OF  MoRTOAOED  PREMISES  IS  BOCND  BT  JUDGMENT  OF  FORE- 

CLOSURB  rendered  against  th)  mortgagee,  although  he  is  not  made  a  party 
to  the  suit:  KtunoUs  v.  Lawton,  63  Am.  Dec  290,  note  298;  see  also  Bates  v. 
ihi<i(f«cl^65Id.774. 

EfiDEMpnoN  OF  Land  cannot  be  accomplished  otherwise  than  by  strict 
compliance  with  the  statute:  WeUler  v.  Harris,  32  Am.  Dec.  590,  note  597; 
out  a  grantee  of  an  equity  of  redemption  has  a  right  to  redeem,  notwithstand- 
ing a  foreclosure  and  sale,  when^  he  is  not  made  a  party  to  the  proceedings: 
Bradley  v.  Snyder,  58  Id.  564,  note  569. 

All  Parties  Interested  in  Premises  Prior  to  Suit  brought  to  enforce 
a  mechanic's  lien,  whether  purchasers  or  incumbrancers,  most  be  made  parties 
to  the  suit;  otherwise  their  interests  will  not  be  affected:  Tom  WmUe  ▼.  Stam, 
28  CaL  469;  OambUY.  VoU,  15  Id.  510,  both  dting  the  prindpal  < 
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[11  Oaufobhia,  48.] 

It  is  Nbobssart  to  Validity  of  Election  that  Goternor  should  lasui 
Proclamation  calling  such  election,  and  enumerating  the  offices  to  be 
filled  thereat.  An  office  not  mentioned  in  such  proclamation  cannot  be 
filled  at  such  election. 

Statutes  Providino  that  Governor  must  Give  Notiob  bt  Proclama 
noN  Certain  Number  of  Days  before  Election  of  the  offices  to  be 
filled  thereat  are  mandatory.  It  is  no  answer  to  say  that  because  the 
oonstitntion  provides  for  the  filling  of  certain  offices  at  the  general  elec- 
tion such  statutes  may  defeat  its  operation;  as,  in  case  the  vacsacy 
ooours  immediately  before  such  general  election,  and  after  the  time  for 
issuing  such  proclamation  had  elapsed. 

Reason  Requiring  Issuanob  of  Election  Proclamation  is  to  Gnn 
Electors  Notice  that  an  election  is  about  to  be  held,  and  of  the  officsi 
to  be  filled  thereat. 
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Appligatiom  to  the  district  court  for  a  writ  of  mandamus.  In 
1862  A.  0.  Monson  was  elected  judge  of  the  sixth  judicial  dis- 
trict, at  the  general  election  held  in  that  year.  He  resigned  in 
that  year,  and  C.  T.  Botts  was  by  ihe  governor  appointed  his 
successor.  Monson's  term  was  to  expire  January  1, 1859.  In 
the  governor's  proclamation  before  the  general  election  in  1858, 
he  did  not  specify  that  an  election  would  be  held  of  a  person  to 
serve  for  the  remainder  of  Monson's  term.  At  the  general  elec- 
tion of  1858  the  relator,  John  H.  McKune,  received  a  majority 
of  the  votes  cast  for  aspirants  for  that  position,  and  received 
from  the  proper  county  ofKcer  a  certificate  of  his  election.  The 
governor  refused  to  give  him  a  commission  thereupon,  and  this 
proceeding  was  instituted  to  compel  him  to  do  so.  The  writ 
was  refused  by  the  court  below,  and  the  relator  appealed. 

Currey  and  Crocker,  for  the  appellant. 

Thomas  JET.  Williams,  attorney-general,  for  the  respondent. 

By  Court,  Baldwin,  J.  The  first  question  which  is  made  is  as 
to  the  right  of  the  relator  to  the  office  he  seeks,  or  to  the  com- 
mission as  evidence  of  that  right.  The  objection  has  been 
taken  by  the  attorney-general,  tiiat  considering  that  the  short 
term  thus  described  might  have  been  filled  by  election,  if  other- 
wise regularly  had,  yet  there  was  no  legal  election  in  Septem- 
ber, 1868,  for  a  judge  for  that  term,  because  no  proclamation 
was  made  of  su<di  election  by  the  governor.  It  is  urged  io 
reply,  by  the  counsel  of  the  relator,  that  an  election  for  an  office 
of  this  character,  and  held  under  the  general  law,  does  not  de- 
pend for  its  validity  upon  any  act  of  the  executive,  but  rests 
upon  the  constitutional  right  of  the  voters  to  select  the  incum- 
bent, and  upon  the  general  statute  prescribing  the  time,  place, 
and  manner  of  the  election.  This  precise  question  has  never 
been  decided  in  this  state,  though  the  counsel  on  both  sides 
have  cited  cases  (which  we  purpose  reviewing)  to  maintain  that 
in  principle  the  question  has  been  decided  in  favor  of  their 
respective  yiews. 

By  statute  (Wood's  Dig.  375,  art  2116,  sec.  5),  it  is  made  the 
duty  of  the  governor,  at  least  thirty  days  before  any  general 
election,  to  issue  his  proclamation,  designating  the  offices  to  be 
filled  at  such  election,  and  to  transmit  a  copy  thereof  to  the 
board  of  supervisors  of  each  county  of  the  state;  and  by  the 
succeeding  section  it  is  made  the  duty  of  the  board  of  super- 
visors to  give  at  least  ten  days'  notice  thereof,  by  posting  or 
oausing  to  be  posted  up  at  each  place  of  holding  elections  in 
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their  counfy  a  copy  of  such  proclamation,  and  to  insert  the 
same  in  some  newspaper  published  in  the  county,  if  any  be  so 
published. 

The  statute  haying  required  that  the  proclamation  of  the  gov- 
ernor and  notice  by  the  supervisors  shall  be  made  previous  to 
the  election,  it  v^ould  seem  to  devolve  upon  the  relator  to  show 
very  clearly  that  these  acts  were  not  necessary  to  the  validity  of 
his  election.  It  may  be  a  difficult  matter  to  define  with  j^^^^ 
cision  the  limits  between  those  acts  prescribed  by  the  sovereign 
authority  which  are  directory — ^that  is,  which  may  be  obeyed  or 
not,  without  affecting  the  validity  of  an  act,  and  those  which 
do  affect  it.  Complaint  is  often  made,  and  not  without  reason, 
that  courts  have  sometimes  gone  too  far,  in  practically  setting 
aside  or  holding  nugatory  the  positive  provisions  of  the  statutes; 
for  it  is  obvious  that  where  statutes  affix  no  penalty  for  non- 
observance,  and  it  is  held  that  the  provisions  of  them  do  not 
affect  the  validity  of  the  acts  to  which  those  provisions  relate, 
it  is  nearly  the  same  thing  to  hold  the  acts  valid,  and  to  hold 
that  these  provisions  are  entirely  inoperative.  A  brief  review  of 
the  authorities  cited  by  the  counsel  of  the  appellant  will  go  far 
to  show  where  the  true  line  of  distinction  is  between  statutes 
directory  in  their  character  and  those  the  provisions  of  which 
must  be  substantially  followed  in  order  to  impart  validity  to 
the  acts  to  which  they  relate.  In  order  to  ascertain  this  fact, 
and  determine  the  necessity  of  the  notice  of  this  election,  and 
the  effect  of  a  want  of  it,  we  propose  to  examine  these  cases 
in  their  order. 

The  first  case  cited  in  point  of  time  is  that  of  Bex  v.  Loxdale, 
1  Burr.  445,  in  which  it  is  said  (p.  447)  that  there  is  a  known 
distinction  between  circumstances  which  are  of  the  essence  of  a 
thing  required  to  be  done  by  an  act  of  parliament  and  clauses 
merely  directory.  The  precise  time  in  many  cases  is  not  of  the 
essence.  The  illustration  of  this  rule  is  given  in  the  case  olRex- 
V.  Sparrow^  2  Stra.  123,  in  which  it  was  held  that  though  the 
justices  had  been  guilty  of  neglect  in  nut  appointing  overseers 
of  the  poor  within  the  time  specified  by  the  statute,  yet  that 
they  might  be  compelled  to  discharge  this  duty  at  a  subsequent 
time.  In  Smith's  Commentaries  on  Statutory  and  Constitutional 
Construction,  pp.  792,  sec.  679,  the  author,  after  citing  and  ap- 
proving this  doctrine,  says:  '*A  distinction  in  the  application  of 
the  rule  in  the  cases  cited  should  be  observed,  that  is,  between 
cases  where  certain  acts  to  be  done  are  of  the  essence  of  tht 
ihing  required  to  be  done  by  the  act,  in  which  case  it  is  im- 
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pentiye,  and  ihiiigs  whioh  are  not  of  the  eesenoe;  in  the  latter 
case  it  is  merely  directoiy;  and  this  is  one  of  the  criterions  bj 
which  to  determine  whether  the  requisition  is  imperative  or 
merely  directory."  Lord  Mansfield  says:  ''There  is  a  known 
distinction  between  circumstances  which  are  of  the  essence 
of  a  thing  required  to  be  done  by  an  act  of  parliament  and 
clauses  merely  directory.  The  precise  time  in  many  cases  is 
not  of  the  essence."  This  distinction  preyailed  in  the.  case  of 
the  Thames  Manufacturing  Co.  y.  Lathrop,  7  Conn.  550.  In  that 
case  a  statute  required  the  assessors  to  return  an  abstract  of  their 
assessment  lists  on  or  before  the  first  day  of  December  in  each 
year,  and  the  question  arose  whether  an  assessment  was  yalid 
when  the  assessment  was  not  returned  until  after  the  time  speci- 
fied  in  the  act.  The  court  held  that  the  general  statute  had 
been  made  for  the  assessment  of  taxes,  by  which  assessors  were 
to  be  chosen,  whose  duty  it  was  to  receive  lists  of  all  the  inhab- 
itants, and  having  perfected  them  by  adding  property  omitted, 
by  valuation  of  the  items,  and  by  the  requisite  assessments,  to 
return  an  abstract  of  the  lists  to  the  town  clerk,  on  or  before  the 
first  of  December  in  each  year.  The  lists  and  valuation  of  the 
town  clerk  were  directed  to  be  submitted,  when  requested,  to 
the  inspection  of  every  person  liable  to  pay  taxes.  A  board  of 
review  was  constituted  to  hear  appeals  from  the  doings  of  the 
assessors,  and  having  given  not  less  than  ten  days'  notice,  they 
were  to  meet  on  or  before  the  first  Monday  of  January  in  each 
year,  to  determine  the  appeals  made  to  them.  The  assessment 
list,  as  annually  made  and  corrected,  was  the  rule  for  the  ap- 
portionment  of  taxes  to  individuals. 

From  this  view  of  the  law,  it  appeared  to  be  a  positive  pro* 
•  vision  that  the  lists  should  be  returned  to  the  office  of  the  town 
clerk  on  or  before  the  first  of  December  in  each  year.  Thi» 
direction  was  imperative,  and  was  alone  alterable  by  the  legis- 
lature. The  court  must  take  the  law  as  they  found  it,  and  could 
not  say  that  a  return  after  the  first  of  December  was  valid,  un- 
less they  assumed  the  character  of  law-makers.  The  reason  of 
this  legislative  provision  was  very  apparent.  It  was  for  the 
general  benefit  of  every  inhabitant  of  Uie  towns  that  each  might 
inspect  the  list  of  his  estate,  and  if  he  believed  injustice  done 
him,  that  he  might  appeal  for  its  correction  to  the  board  of  re- 
view. A  time  for  the  return  of  the  lists  should  be  limited,  the 
general  convenience  demanded  it,  and  that  it  should  be  suffi- 
cientlj  early  for  universal  inspection  and  preparation  for  a 
future  hearing  before  the  board  of  review,  was  perfectly  obvious.. 
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On  this  principle,  the  legislature  apx>ointed  the  first  of  Decem- 
ber as  the  ultimate  period  of  the  return.  This  branch  of  the 
law  was  imperative,  and  as  unchangeable  by  the  coui-ts  as  anj 
other;  and  were  it  within  their  competency,  it  would  be  as  diffi- 
cult to  assign  a  period  more  reasonable.  That  the  return  should 
punctually  be  made  was  indispensable.  A  different  principle 
would  nullify  the  law  and  produce  the  general  inconvenience 
arising  from  an  unlimited  return.  No  person  in  such  case  could 
know  when  he  might  inspect  his  list;  and  if  the  return  was 
late,  no  time  either  for  reflection  or  preparation  for  a  review 
could  be  had.  If  a  legislature,  in  a  charter  of  incorporation, 
had  authorized  the  laying  of  taxes  upon  lists  returned  to  a  pub- 
lic office  at  a  specified  time,  the  necessity  of  a  strict  observance 
of  limitation  would  not  admit  of  a  question.  The  case  before 
the  court  was  strictly  analogous  to  the  one  supposed.  The  gen* 
eral  law  was  an  enabling  act  to  all  the  towns;  it  had  predcribed 
the  subjects  of  taxation  and  the  mode,  and  as  there  was  no  au- 
thority to  tax  except  what  was  conferred  by  the  law,  it  must  be 
strictly  observed.  It  had  been  inquired  whether  the  returns  of 
the  abstract  of  the  lists  by  the  town  clerk  to  the  controller  must 
be  by  the  first  of  March  in  each  year,  according  to  the  provis- 
ions of  the  act  in  question;  and  if  not,  whether  the  legislature 
is  precluded  from  laying  taxes  upon  the  assessment  lists.  Un- 
questionably it  is  not.  The  case  put  and  the  one  undei-  discus- 
sion were  in  no  respect  analogous.  The  abstract  assessment 
lists  of  the  towns  must  be  strictly  returned  to  the  town  clerk, 
or  there  was  no  legal  assessment.  But  if  a  town  derk  does  not 
return  to  the  controller  an  abstract  of  the  assessment  lists,  pur- 
suant to  the  provisions  of  the  law,  the  list  was  not  invalidated, 
but  he  was  subjected  to  a  penalty. 

Striker  v.  Kelly,  7  Hill,  9,  is  cited;  but  that  case  only  holds 
that  where  a  statute  declares  that  the  common  council  should 
vote  by  ayes  and  noes,  the  provision  on  that  subject  in  the 
charter  of  New  York  was  merely  directory.  In  that  case  Judge 
Bronson  dissented,  and  we  are  inclined  to  think  had  the  best  of 
the  argument.  In  People  ex  reL  Smilh  v.  Peck,  11  Wend.  606 
[27  Am.  Dec.  104],  the  principle  declared  in  head-note  is  that 
an  election  of  trustees  of  a  church  is  good  although  the  require- 
ments of  the  statute  in  respect  to  ttie  notice  of  such  election 
have  not  been  complied  with,  provided  the  election  was  fairly 
conducted,  and  there  is  no  complaint  of  want  of  notice.  But 
this  note  of  the  reporter  is  broader  than  the  decision  of  the 
court;  for  Judge  Savage  says:  ''  The  judge  stated  to  the  jury 
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iliat  the  deotion  was  not  neoeesarily  void  because  tiie  notice 
given  by  the  trustees  to  the  minister  was  less  than  one  month, 
etc.,  and  did  not  contain  the  names  of  the  trustees  whose  seats 
became  vacant,  and  was  not  announced  for  two  successive  sab- 
baths, provided  the  election  was  fairly  conducted,  and  all  in 
fact  had  notice;  but  if  the  omissions  were  fraudulently  made, 
or  the  election  had  thereby  been  prejudiced,  then  the  omission 
should  invalidate  the  election.  All  liiis,  I  think,  is  sound  doc- 
trine." In  People  v.  BurMe,  9  Johns.  147,  the  court  says:  **  We 
must  give  the  statute  a  reasonable  and  liberal  construction  for 
the  benefit  of  the  churches.  See  also  IHistees  v.  JBtUs,  6  Oow. 
23.  The  object  of  the  notice  is,  that  the  voters  may  be  fully 
apprised  of  the  election,  and  may  attend  and  exercise  their 
rights.  There  is  no  pretense  in  this  case  that  eveiy  voter  was 
not  present,  for  they  appear  to  have  come  from  a  distance;  the 
time  was  well  understood,  and  had  been  the  same  for  many 
years.  No  evil  resulted  from  the  omission,  if  there  was  any; 
no  fraud  was  imputed,  and  all  parties  attended,  and  thereby 
admitted  notice."  Bodebaugh  v.  Sanka^  2  Watts,  9,  merely 
holds  that  a  section  of  the  act  of  assembly  of  Pennsylvania,  pro- 
viding that  marriages  shall  be  solemnized  before  twelve  wit- 
nesses, etc.,  is  merely  directory,  and  the  pregnant  reason  is 
given  by  Chief  Justice  Gibson,  **  that  if  it  were  held  to  a£fect 
the  contract,  the  e£fect  would  be  to  bastardize  a  vast  majority 
of  the  children  which  have  been  bom  within  the  state  for  half  a 
century." 

The  last  case  cited  is  that  of  the  People  v.  CowLee^  reported  in 
13  N.Y.  350,andisreally  the  only  one  cited  by  the  appellant  (ex- 
cept one  in  our  own  state  to  which  we  vrill  presently  refer)  whioh 
seems  to  bear  with  any  directness  upon  the  precise  questioD  be- 
fore us.  This  case,  therefore,  will  justify  a  more  detailed  exami- 
nation than  we  have  given  the  others.  The  question  oame  before 
the  court  of  appeals  of  New  York  on  this  state  of  facts:  Boberfc 
H.  Morris  was  elected  judge  of  the  supreme  court  of  New  York 
for  eight  years,  from  the  first  of  January,  1853;  on  the  twenty* 
third  of  October,  1855,  he  died.  A  general  election  of  judges  was 
held  on  the  sixth  of  November,  1855.  No  notice  was  given  by 
the  secretary  of  state  of  this  election  to  fill  the  vacancy  in  Judge 
Morris's  term — ^the  laws  of  New  York  requiring  that  office  to 
give  the  notice;  but  the  death  of  Morris  occurred  after  notices 
given  of  the  other  elections,  and  after  the  time  given  for  making 
such  notification.  At  the  election,  the  relator  was  elected.  The 
governor,  however,  not  regarding  the  election  of  relator,  ap- 
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pointed  defendant  to  the  office.  The  supreme  court  of  New  York, 
at  special  term,  decided  in  favor  of  the  defendant;  and  afterwards, 
at  a  general  term,  modifying  the  judgment  in  an  unimportant 
particular,  confirmed  the  judgment  of  the  special  term.  The 
case  was  carried  to  the  court  of  appeals,  and  that  court,  by  a 
majority — five  to  three — ^reversed  the  judgment.  The  opinion 
in  the  case  of  People  v.  Cowles^  13  N.  T.  350,  was  delivered  by 
Johnson,  J.,  and  Denio,  Comstock,  Selden,  and  Hubbard,  JJ., 
concurred.  Mr.  Justice  Wright  delivered  a  dissenting  opinion, 
in  which  justices  Mitchell  and  Johnson  concurred.  The  stress 
of  the  opinion  of  the  majority  was  on  the  peculiar  features  of 
the  constitution  of  the  state;  from  which  they  deduced  the 
opinion,  by  a  process  of  reasoning  which  is  almost  impossible 
for  us  to  comprehend,  that  when  the  office  of  a  justice  of  the  su- 
preme court  becomes  vacant  before  the  expiration  of  his  term  of 
office  the  vacancy  is  to  be  supplied  by  the  electors  of  the  judi- 
cial district  in  which  it  exists,  at  the  next  general  election  of 
judges,  although  the  vacancy  occur  at  so  late  a  day  that  no 
notice  is  or  can  be  given  by  the  secretary  of  state  or  other  officer, 
pursuant  to  the  statute,  tiiat  a  justice  is  to  be  elected  to  fill  the 
vacancy;  and  that  when  the  incumbent,  whose  term  of  office 
would  not  have  expired  for  several  years,  died  on  the  twenty- 
third  of  October,  and  the  electors  of  the  district  at  the  general 
election  of.  judges,  on  the  ensuing  sixth  of  November,  elected  a 
person  to  fill  the  vacancy,  such  election  was  valid,  notwithstand- 
ing no  notice  was  given  by  the  secretary  of  state  that  a  justice 
was  to  be  elected  to  fill  the  vacancy  at  the  election. 

It  will  be  seen,  by  a  careful  perusal  of  the  opinion,  that  this 
conclusion  was  induced  by  the  peculiar  structure  of  the  consti- 
tution of  New  York;  and  that  it  was  not  necessaiy  to  decide 
whether,  in  an  ordinary  case  a  vacancy  occurring  before  the 
time  of  giving  notice  by  the  secretary  of  state,  as  required  by 
the  statute,  a  failure  to  give  such  notice  would  afiect  the  valid- 
ity of  the  election.  But  even  if  this  judgment  were  otheiwise 
fully  in  point,  it  is  stripped  of  much,  if  not  the  whole,  of  its 
authority  by  the  fact  that  it  is,  at  best,  but  the  judgment  of  five 
judges  against  three  of  the  same  tribunal,  those  three  supported 
by  a  contrary  ruling  of  the  supreme  court  at  a  special  term,  and 
sustained  substantially  by  the  supreme  court  at  a  general  term, 
after  the  subject  had  been  thoroughly  discussed  and  maturely 
considered.  But  as  to  the  particular  point  in  this  case,  the  de- 
cision, if  it  be  for  the  relator  here,  is  mere  obiter^  and  is  not 
even  noticed  in  the  report  of  the  case  as  a  point  decided.    The 
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dissenting  opinion  of  Mr.  Justice  Wright  on  the  point  inyolyed 
expresses  so  forcibly  our  conclusions,  that  we  insert  it  as  ex- 
pressive of  our  own  views:  ''  It  is  not  contended  by  the  rdator 
that  he  has  any  right  to  the  office,  unless  his  interpretation  of 
the  thirteenth  section  be  the  correct  one.  He  reposes  himself 
upon  the  ground  that  the  constitution  contains  a  positive  direc- 
tion as  to  the  times  when  vacancies  shall  be  filled,  and  that  it 
would  be  an  infringement  of  the  instrument  to  restrict  the  right 
of  the  elector,  by  legislative  enactment,  to  a  particular  kind  of 
vacancies,  viz.,  such  as  had  occurred  twenty  days  before,  or  of 
which  the  secretary  of  state  and  other  officers  of  the  govern- 
ment have  actually  notified  the  people.  He  takes  the  unqualified 
position  that  the  section  is  a  restriction  upon  legislative  author- 
ity, and  that  no  statute  can  be  enacted  which  shall  interfere  with 
the  constitutional  privilege  or  right  of  the  elector,  when  a  vacancy 
occurs  prior  to  the  day  fixed  for  voting  for  judges  throughout 
the  state,  to  cast  bis  ballot  for  a  person  to  fill  the  vacancy.  By 
his  construction,  the  election  to  fill  the  vacancy  is  one  held,  not 
pursuant  to  any  statute,  but  an  unregulated  assemblage  of  the 
electors  under  a  constitutional  provision.  It  is  urged  that  it  is 
not  strictly  correct  to  say  that  the  election  to  fill  the  vacancy  is 
held  under  the  constitution,  as  the  legislature  provides  the 
machinery,  and  the  constitution  only  fixes  the  time.  But  is  it 
true  that  anything  is  provided  by  statute  ?  A  popular  elec- 
tion is  being  held  for  the  choice  of  other  officers,  regulated  and 
conducted  according  to  law,  but  not  to  fill  a  vacancy  in  the  judi- 
cial office.  The  elector  may  embrace  the  occasion  to  deposit 
his  ballot,  designating  a  person  to  fill  a  vacancy,  but  not  under 
any  statutory  provision.  He  acts,  not  pursuant  to  law,  but  the 
constitution.  Thus,  to  sustain  the  relator's  position,  we  are 
driven  to  assume  that  the  term  '  election,'  as  used  in  the  consti- 
tution, means  something  else  than  an  assembling  of  the  electors 
to  vote  under  and  in  pursuance  of  statute  authority;  and  that  a 
valid  election  may  be  held  independent  of,  and  indeed  in  re- 
straint of,  legislative  regulation.  That  all  the  elector  has  to  do 
is  to  deposit  his  ballot  at  the  time  fixed  for  a  '  general  election 
of  judges,'  even  though  there  be  no  statute  regulation,  or  no 
autiiority  by  law,  and  the  '  election '  contemplated  by  the  con^ 
stitntion  is  complete. 

''In  this  case  it  is  not  pretended  that  the  election  was  held 
under  any  statute.  No  notice  was  given  that  a  vacancy  existed, 
or  that  the  electors  were  required  to  fill  it.  No  provision  was 
made  by  law  for  receiving  or  canvassing  the  votes  cast  to  fill  a 
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yacancy  in  the  jadidal  office,  or  for  ascertaining  the  fact  whether 
there  hod  been  any  choice.  Before  the  votes  were  canvassed, 
the  relator  took  the  constitutional  oath,  and  claimed  to  be  en- 
titled to  the  office,  which  he  might  well  do  if  the  'election '  was 
one  unregulated  by  law  and  valid  by  the  simple  force  of  a  con- 
stitutional provision.  I  had  supposed  that  it  was  a  proposition 
not  to  be  controverted  that  it  is  by  virtue  of  statutes  alone  that 
all  valid  elections  are  held.  It  has  never  before  been  pretended 
that  a  person  could  make  title  to  an  office  through  the  popular 
vote,  unless  such  vote  was  cast  in  pursuance  of  legislative  Tega- 
lation  and  authority.  All  the  efficacy  given  to  the  act  of  casting 
a  ballot  is  derived  from  the  law-making  power  and  through  legal 
enactments;  and  indeed,  the  legislature  must  provide  for  and 
regulate  the  conduct  of  an  election,  or  there  can  be  none.  The 
convention  found  the  subject  of  popular  election  instituted  and 
regulated  by  law,  and  the  framers  of  the  constitution  are  to  be 
understood  as  speaking  of  and  referring  to  such  an  entit7  as  then 
existed,  or  might  afterwards  exist,  by  force  of  statute  r^fulation. 
It  is  not  to  be  assumed  that  the  'general  election  of  judges' 
mentioned  in  the  thirteenth  section  is  not  that  authorized  by  law, 
and  held  under  raid  in  pursuance  of  legislative  enaetments,  but 
a  meeting  of  the  people  to  vote  under  the  organic  law  itself;  and 
without  such  assumption,  the  right  of  the  relator  has  no  founda- 
tion. His  argument  is  that  the  constitution  appoints  the  time 
for  the  people  to  meet  and  vote,  and  all  that  is  required  to  con- 
stitute a  valid  election,  within  the  meaning  of  the  thirteenth 
section  of  the  judiciary  article,  is  for  the  electors  to  cast  their 
ballots.  Nay,  further,  that  any  statute  regulation  practically 
preventing  the  filling  of  a  vacancy  at  the  time  designated  in  the 
constitution  is  absolutely  void.  Though  the  convention  of  1846 
may  have  been  justly  charged  with  legislating  rather  than  erect- 
ing the  framework  of  government,  I  may  be  allowed  to  repel 
the  imputation  (having  been  myself  a  member  of  that  conven- 
tion) that  they  so  far  mistook  the  nature  and  purposes  of  a  writ- 
ten constitution  as  to  suppose  that  it  might  or  could  contain 
within  itself  the  elements  of  active  enforcement.  They  meant 
by  the  term  '  election '  that  institution  created  and  existing  by 
opei-ation  of  law,  and  that  alone,  and  which,  without  the  exer- 
cise of  legislative  power,  could  have  no  efficiency.  The  relator 
must  make  title  under  and  in  pursuance  of  a  statute,  or  not  at 
all.  He  must  have  received  a  plurality  of  votes  at  an  election 
held  pursuant  to  law.  or  he  has  no  title  or  claim  to  the  office. 
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It  was  at  such  an  election  the  constitution  provided  that  vacan- 
cies should  be  filled,  and  at  none  other. 

"  But  let  it  be  conceded  that  the  constitution  only  fixes  the 
time,  and  all  other  essentials  to  constitute  an  election,  except 
giving  notice,  are  left  to  be  prescribed  by  the  legislature,  and  that 
it  has  the  power,  and  the  obligation  rests  on  it,  to  provide  for 
conducting  the  election ;  still,  would  this  be  a  valid  election  ?  It 
is  to  be  observed  that  by  fixing  the  time  the  legislature  are  vir- 
tually restricted  from  declaring  that  it  shall  be  an  essential 
requisite  to  a  valid  election;  that  the  electors  shall  have  official 
notice  that  a  vacancy  exists*  Nothing  is  left  to  the  law-making 
power  but  to  provide  for  receiving  ihe  ballots,  canvassing  the 
vote,  and  declaring  the  result.  Is  not  notice  to  the  electors 
that  a  vacancy  exists,  and  is  to  be  filled,  an  essential  character- 
istic, independent  of  any  statute  requirement,  to  a  valid  election  ? 
I  think  that  it  is. 

'*  Notice  to  the  electors  lies  at  the  foundation  of  any  popular 
elective  system.  The  elector  cannot  act  through  the  ballot  with- 
out notice  that  a  vacancy  exists  to  be  filled.  Necessity  and  sound 
policy  demand  that  every  elector  shall  have  both  the  knowledge 
and  the  opportunity  to  enable  him  to  exercise  the  elective  right 
deliberately  and  intelligently.  In  our  elective  system  the  duty 
of  giving  notice  is  devolved  upon  the  secretary  of  state.  The 
legislature  has  wisely  provided  that  the  notice  shall  be  given  by 
this  officer  within  a  time  and  in  a  way  calculated  to  give  the 
fullest  notice  to  the  electors.  It  may  be  that  under  this  statute 
regulation  the  omission  to  give  the  required  notice  of  an  election 
of  a  judge  for  a  regular  term  would  or  ought  not  to  vitiate  the 
election.  The  elector  should  be  presumed  to  know  the  law,  and 
consequently  at  what  period  the  regular  term  of  the  public  officers 
to  be  voted  for  will  expire,  and  be  prepared  to  act  accordingly. 
But  there  can  be  no  such  presumption  when  the  election  is  to 
fill  a  v^u»uicy.  I  believe  that  no  case  can  be  found  holding  that 
notice  to  the  electors  of  the  existence  of  a  vacancy,  and  calling 
on  them  to  fill  it,  is  not  essential  to  give  validity  to  the  meeting 
of  the  electoral  body  to  discharge  the  special  duty.  Oertainly 
it  could  rest  on  no  principle  or  sound  rule  of  governmental 
policy.  In  the  nature  of  things,  notice  to  the  elector  that  a 
vacancy  exists,  and  calling  on  him  to  fill  it,  is  an  essential  char- 
acteristic of  a  popular  election;  and  public  policy  and  safety 
require  that  it  should  be  given  in  such  form  as  to  reach  every 
elector  who  has  the  duty  to  discharge.  Notice,  therefore,  being 
an  essential  element  of  an  election  to  fill  a  vacancy,  whether  we 
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regard  the  dection  at  which  the  relator  claims  to  haye  received 
a  plurality  of  votes  held  in  pursuance  of  the  constitution  or  the 
law,  it  was  equally  invalid." 

The  case  of  People  v.  Brenham,  3  Cal.  477,  is  the  authority 
chiefly  relied  on  by  the  relator.  It  is  not  necessary  k>  assail 
that  case;  for,  as  we  shall  show,  the  principle  there  announced 
do«?d  not  militate  against  the  respondent.  But  it  is  proper  to 
remark  that  the  force  of  this  case  is  somewhat  shaken  by  the 
fact  that  it  was  decided  by  a  divided  bench,  and  that  the  two 
judges  who  concurred  in  the  judgment  agreed  to  it  upon  differ- 
ent grounds.  It  is  not  easy  to  support  that  decision,  even  lim- 
ited and  qualified  as  it  has  been  in  the  subsequent  case  of 
People  V.  PorteTy  6  Cal.  26.  The  able  argument  of  the  respond- 
ent's counsel  suggests,  to  say  the  least,  some  doubts  of  the 
correctness  of  the  principles  there  -laid  down.  But  the  utmost 
extent  to  which  the  court  go  in  that  case  is  to  hold  that  no 
proclamation  or  notice  is  necessary  to  give  validity  to  an  elec- 
tion when  the  term  is  fixed  by  law,  and  expires  by  limitation  at 
a  given  period,  and  the  office  is  to  be  filled  by  statute  at  the 
time  prescribed  by  law.  In  such  cases  it  is  held,  as  seems  to  be 
conceded  by  Mr.  Justice  Wright,  in  the  case  before  cited,  of 
People  V.  CowleSf  13  N.  Y.  350,  that  the  people  are  charged  with 
the  knowledge  of  the  law,  and  must  be  held  to  act  in  accord- 
ance with  that  knowledge.  In  such  case  the  election  must  be 
held  in  any  event,  and  it  is  not  in  any  way  dependent  upon 
any  extrinsic  or  contingent  event.  Though,  as  will  be  seen,  we 
do  not  approve  of  much  of  the  reasoning  from  which  our  pre- 
decessors deduced  this  conclusion,  as  we  shall  have  occasion 
hereafter  to  explain,  yet  we  do  not  here  question  the  propriety 
of  that  judgment  upon  the  facts  stated.  In  People  v.  Porter,  6 
Cal.  26,  this  same  general  doctrine  came  under  review.  That 
was  the  case  of  an  election  by  the  people  of  a  judge  of  the 
county  court,  to  fill  a  vacancy  occurring  by  the  resignation  of 
the  previous  incumbent.  No  proclamation  was  made  by  the 
governor.  The  governor  appointed  Mr.  Porter  after  this  elec- 
tion. The  present  chief  justice  delivered  the  opinion,  and  after 
stating  the  facts,  says:  '*  This  being  the  case,  was  the  election 
of  Mr.  Leake,  which  occurred  on  the  fifth  of  September,  legal? 
The  law  provides  that  vacancies  in  certain  offices  shall  be  filled 
by  election  at  the  next  general  election  after  the  vacancy  occurs. 
To  render  such  election  valid,  it  is  necessary  that  it  shall  be 
conducted  in  the  manner  prescribed  by  law.  The  law  requires 
that  the  governor  shall  make  proclamation  for  thirty  days  prior 
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io  each  general  election,  designating  the  offices  to  be  filled  at 
«ach  election.  The  supervisors  of  each  county  are  required  to 
give  notice  for  at  least  ten  days,  by  posting  a  copy  of  such  proc- 
lamation at  each  place  of  holding  the  election  in  the  county, 
and  inserting  the  same  in  a  newspaper,  if  one  be  published  in 
the  county:  See  Stats.  1855,  p.  160. 

'*  No  such  notice  was  or  could  haye  been  given  in  this  case, 
ihere  not  being  thiriy  days  intervening  between  the  date  of  the 
letter  of  resignation  and  the  day  of  election.  The  order  pub- 
lished by  the  supervisors  of  said  county,  being  without  author- 
ity of  law,  was  a  nullity.  It  is  contended  that  the  statute 
requiring  proclamation  to  be  made  of  the  offices  to  be  filled  is 
merely  directory,  and  that  a  failure  to  give  such  notice  vrill  not 
vitiate  an  election.  The  case  of  People  y.  Brenham,  3  Cal.  491, 
is  cited  in  support  of  this  doctrine. 

"  The  opinion  in  that  case  does  not  go  to  the  extent  claimed  by 
counsel,  and  is  not  applicable  to  the  case  under  consideration. 
I  understand  the  decision  to  apply  only  to  general  elections,  or 
elections  to  fill  vacancies  occasioned  by  the  operation  of  law. 
The  question. inyolved  was  the  validity  of  an  election  held  under 
ihe  charter  of  the  city  of  San  Francisco,  to  fill  vacancies  occa- 
sioned, not  by  resignation,  but  by  reason  of  the  expiration  of 
the  term  for  which  the  incumbents  were  elected.  The  court 
properly  held  that  the  failure  of  the  incumbent  to  give  the  re- 
quired notice  could  not  deprive  the  people  of  their  right  under 
the  law  to  elect  their  officers.  But  it  has  nowhere  been  decided 
that  such  notice  is  not  essential  to  the  validity  of  all  special  elec- 
tions. An  election  to  fill  a  vacancy  occasioned  by  death  or 
resignation  of  an  officer  is  a  special  election,  and  the  provision 
of  our  laws,  which  requires  such  elections  to  be  held  at  the  same 
time  and  place  with  general  elections,  does  not  change  their 
<!haracter. 

''It  is  essential  to  the  proper  exercise  of  the  elective  fran- 
<chise  that  the  yoters  should  be  informed  of  the  officers  in  which 
yacancies  have  occurred,  before  each  general  election,  in  order 
that  they  may  select  fit  and  proper  persons  to  perform  the  dufies 
of  such  office. 

''  The  law  gives  notice  of  those  offices  which  are  vacant  by 
reason  of  the  expiration  of  the  term  of  the  incumbent.  The  law 
•also  provides  that  the  goyemor  of  the  state  shall,  by  proclama- 
tion, give  notice  of  such  yacancies  as  are  occasioned  by  death, 
resignation,  or  removal  from  office;  and  vrithout  this  notice,  elao* 
tions  to  fill  such  yacancies  are  inyalid." 
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It  will  be  seen  that  the  late  chief  justice  dissented,  for  the 
reasons  expressed  in  the  case  of  Brenham.  The  inference  would 
seem  to  be  that  he  considered  the  doctrine  of  Porter's  case  as 
conflicting  with  that  of  Brenham's. 

It  is  difficult  to  see  the  distinction  in  principle  between  this 
last  case  and  that  at  bar.  If  Monson  had  not  resigned,  he 
would  haye  been  entitled  to  hold  for  this  short  term — that  is, 
for  the  period  interrening  between  the  election  and  January, 
1859.  This  period,  indeed,  was  a  portion  of  his  term  of  six 
years,  commencing  from  January  1, 1853.  There  was,  then,  a 
vacancy  for  this  period.  This  vacancy  did  not  exist  by  opera- 
tion of  law,  in  the  sense  in  which  those  words  are  used  by  the 
court  in  the  extracts  just  giveii.  And  therefore,  within  the  doc- 
trine of  that  case,  it  was  necessary  for  the  public  notice  required 
by  the  statute  to  be  given.  The  argument  that  as  Botts  was  ap- 
pointed to  fiil  Monson's  place,  and  as  by  the  constitution  BottsV 
appointment  could  last  only  until  the  election,  the  vacancy 
left  in  the  balance  of  the  term,  by  operation  of  law,  cannot  be 
upheld.  In  the  first  place,  it  cannot  be  assumed  that  all  the 
voters  of  the  country  necessarily  knew  that  Monson  had  resigned 
and  Botts  had  been  appointed  to  succeed  him.  Even  if  the 
knowledge  of  the  fact  could  be  assumed  in  this  particular  case, 
it  would  make  but  little  for  the  argument,  for  we  are  now  discuss- 
ing, not  an  isolated  case,  but  the  general  principle.  The  law  acts 
by  general  rules,  not  by  exceptional  or  particular  instances,  and 
whatever  may  be  the  merits  or  demerits  of  the  given  case,  they 
must  yield  to  the  rule  which  is  to  govern  all  cases  arising  under 
the  law.  Thus  the  very  rule  invoked  here  is,  that  the  people 
are  presumed  to  know  the  law,  and  that  it  required  an  election 
to  be  held  for  this  term  in  September,  when  it  is  quite  evident 
that  the  people  knew  no  such  thing.  But  still  we  must  give 
effect  to  such  general  principles  of  presumption,  against  our 
very  strong  assurance,  that  in  particular  instances  they  were  not 
true  as  matter  of  fact.  The  very  reason  why  a  proclamation  is 
ordered  to  be  made  is  because  it  is  supposed  that  the  people 
would  not  otherwise  know  the  fact  proclaimed.  We  cannot  pre- 
sume, as  matter  of  law,  that  they  did  know;  still  less  can  we 
presume  they  knew  that  an  election  was  legal  and  proper  in  the 
face  of  the  governor's  proclamation,  which  impliedly  asserted 
the  contrary,  by  giving  notice  that  an  election  would  be  held  to 
fill  many  offices,  among  which  this  was  not.  And  the  facts  in 
the  record  go  to  show  that  the  people  generally  did  not  so  un« 
derstand  or  believe. 
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We  haye  thus  reyiewed  the  authorities  cited,  and  they  certainly 
fail  to  show  that  the  position  of  the  relator  is  sustained  by  any 
authority  directly  to  the  point,  and  of  controlling  weight  And 
we  are  entitled  to  conclude,  from  the  ability  and  research  of  the 
counsel,  that  they  have  not  been  cited  because  none  such  exist. 
We  have  examined  with  care  the  authorities  within  our  reach, 
and  have  not  been  more  successful  than  the  learned  counsel. 
We  think,  however,  that  the  examination  we  have  made  shows 
the  truth  of  Mr.  Justice  Wright's  observations,  that  no  author- 
ity can  be  found  which  authentically  holds  (for  the  doctrine  of 
People  V.  Cowlea,  13  N.  Y.  350,  is  mere  obiter)  that  an  election 
held  without  notice,  to  fill  a  vacancy,  is  valid.  The  case  of 
People  V.  Porter,  supra,  is  the  other  way;  and  while  the  follow- 
ing oases  do  not  expressly  hold  that  the  notice  is  essential,  yet 
they  evidently,  go,  more  or  less  directly,  upon  the  idea  that  it  is: 
Cavis  V.  Boberison,  9  N.  H.  624;  Northwood  v.  Barringion,  Id. 
869;  People  v.  Whiteside,  23  Wend.  9;  OUmore  v.  ffoU,  4  Pick. 
267;  see  also  Hobbs  v.  GetcheU,  8  Oreenl.  187;  Tucker  v.  Aiken, 
7  N.  H.  113.  While  the  principle  which  establishes  the  line  of 
discrimination  between  acts  directory  and  acts  indispensable 
dearly  indicates  the  correctness  of  the  rule  we  have  adopted — a 
rule  supported  by  the  clear  and  cogent  reasoning  of  Mr.  Justice 
Wright,  and  those  associates  who  agreed  with  him  in  the  case 
of  Cowles.  Nor  do  we,  as  before  intimated,  see  the  force  of  the 
reasoning  urged  in  favor  of  the  contrary  view.  The  argument 
ab  inconvenienti  is  far  from  the  most  logical  and  satisfactory. 
It  is  easily  answered,  too,  by  corresponding  evils  on  the  other 
side  of  the  proposition. 

It  is  true,  the  governor  may  prolong  or  increase  his  power  by 
failing  to  make  the  proclamation.  But  this  cannot  be  expected 
in  these  cases  of  vacancy,  nor  indeed  in  any  cases.  It  is  not 
to  be  supposed  that  the  executive  will  prove  derelict  to  his 
duty,  especially  for  so  small  an  object  The  same  argument 
would  deny  all  but  a  scanty  portion  of  his  power.  Under  tho 
pardoning  power,  be  might,  by  a  system  of  universal  pardons, 
practically  abrogate  the  whole  criminal  law;  indeed,  he  might 
introduce  general  anarchy  by  refusing  to  execute  the  laws.  The 
legislature  may  dissolve  the  government  by  refusing  to  levy 
taxes  or  to  make  appropriations,  but  these  possible  abuses  of 
power  are  not  reasons  for  refusing  to  give  or  acknowledge  it. 
The  evils  on  the  other  side  are  more  probable  of  occurrence,  and 
scarcely  less  injurious  in  character.  If  we  hold  to  the  principle 
that  whenever  a  vacancy  happens  an  election  may  be  valid  with* 
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out  notice  to  flie  people,  frauds  may  and  will  oe  committed. 
This  case  may  not  afford  an  illustration,  but  others  would. 
Where  would  be  the  limits  of  the  principle? — ^for  we  must  have 
some  general  rule.  It  would  apply  to  districts  of  more  than 
one  county  as  well  as  smaller  districts;  to  cases  of  vacancy  in 
other  offices  as  well  as  those  of  judges;  and  to  judges  of  the 
supreme  court  as  well  as  of  districts  and  counties.  If  death  or 
resignation  happens  the  day  before  the  election,  and  when  the 
fact  was  unknown — ^possibly  kept  concealed  by  design — all  that 
it  would  be  necessary  for  a  man  to  do  would  be  to  get  a  few 
votes — it  matters  not  how  few — and  he  could  get  the  office,  not 
only  without  but  against  the  will  of  the  great  body  of  the  peo- 
ple. The  establishment  of  the  principle  would  beget  a  laxity  in 
the  giving  of  this  public  notice  of  elections  which  might  keep 
the  people,  in  many  instances,  in  ignorance  of  the  offices  \o  be 
filled  at  the  various  elections;  and  all  this  is  to  be  done  beci^^^se 
of  a  legal  presumption  of  "  knowledge  by  the  people  of  law  atd 
facts,"  which  every  man  knows  is  not  always  possessed  even  by 
the  best  informed,  of  which  this  case  is  itself  a  sufficient  ilios- 
tration.  We  cannot  hold  ad  nugatory  a  plain  statutory  enact- 
ment upon  reasons  so  unsatisfactory.  We  think  we  have  shown 
that  the  definition  given  by  the  authorities  of  directory  acts, 
namely,  those  which  are  not  of  the  substance  of  the  thing  pro- 
vided for,  has  no  application  to  this  statute;  that,  on  the  con- 
trary, the  means,  and  only  sure  and  efficient  means,  of  bringing 
to  the  people  authentic  knowledge  of  their  electoral  rights  and 
duties  is  of  the  very  substance  of  the  election  at  which  they  are 
to  exercise  them;  and  that,  if  we  hold  in  cases  of  vacancies  that 
the  act  requiring  this  proclamation  which  gives  this  intelligence 
is  merely  directory,  and  therefore  to  be  followed  or  not  at  pleas- 
ure, we  may,  with  thtf  same  propriety,  set  aside  evexy  provision 
of  law  regulating  the  time,  place,  and  manner  of  elections.  We 
should  thus  hold  that  an  election  may  be  independent  of  legis- 
lative control,  protection,  or  regulation. 

No  censure  is  properly  attributable  to  the  executive  depart- 
ment for  its  failure  to  insert  this  term  in  the  proclamation;  for 
the  question  as  to  the  existence  of  this  fraction  of  time  as  a 
period  to  be  filled  by  popular  election  was  a  new  and  by  no 
means  a  clear  one;  nor  do  we  now  decide  that  it  did  constitute 
such  a  term  as  to  have  called  for  this  action. 

This  view  being  decisive  of  the  relator's  case,  it  is  not  neces- 
sary for  us  to  pass  upon  the  other  questions  raised  in  the  case. 
Some  of  them  arise  in  other  cases  before  us,  and  will  be  dia- 
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posed  of  when  those  causes  shall  be  determined.    Nor  is  it  neces- 
sary to  consider  by  what  title  the  incumbent  holds  the  office 
in  question.    It  is  sufficient  that  the  relator  has  no  title  to  it 
The  judgment  of  the  twelfth  district  court  is  affirmed. 

Tebbt^  C.  J.,  concurred. 

Field,  J.,  dissented.  __^ 

The  principal  cask  is  oitsd  to  the  point  that  an  election  to  fill  a  vacancy 
in  an  office  caused  by  the  resignation  of  the  incumbent  is  a  special  election, 
and  it  is  necessary  that  the  governor  should  issue  a  proclamation  calling  for 
an  election  to  fill  the  same  before  it  can  be  validly  filled,  in  People  v.  Bos- 
borough,  14  Cal.  181;  People  v.  Martin,  12  Id.  409;  Sawyer  v.  Haydon,  1  Nev. 
80;  see  also  People  v.  WelU,  11  Gal.  329,  approving  the  principal  case. 


Butte  Canal  and  Ditoh  Co.  v.  Vaughn. 

[11  Oalifobmia,  148.1 

One  Who  Conveys  Water  by  Means  of  Artificial  Canals  into  Nat- 
ural Stream  in  Which  Another  has  Water  Right  by  prior  appro- 
priation may  afterwards  divert  an  eqnal  amount  above  the  latter's  dam, 
provided  he  does  not  injure  his  right. 

Prior  Eight  to  Use  of  Natural  Water  of  Stream  does  not  entitle  the 
owner  of  such  a  right  to  the  exclusive  use  of  the  channel.  So  long  as 
his  water  right  is  not  interfered  with,  there  is  no  reason  why  the  bed 
of  the  stream  may  not  be  used  by  others  as  a  channel  for  conducting 
water.  If  such  prior  owner  receives  his  full  supply  as  prior  to  the  use 
of  the  channel  by  others  to  carry  water  introduced  therein,  he  has  no 
cause  for  complaint. 

Burden  of  Proof  is  on  Party  Who  Conveys  Water  into  Stream 
ABOVE  Another's  Dam,  where  the  latter  has  a  water  right,  and  who 
wishes  to  divert  such  water  before  it  reaches  the  dam,  to  show  that  he 
diverts  no  more  than  he  conveyed  into  the  stream.  He  must  show 
clearly  to  what  portion  he  is  entitled.  He  can  claim  only  such  jportion 
as  is  established  by  decisive  proof.  The  enforcement  of  his  right  must 
leave  the  opposite  party  in  the  use  of  the  full  quantity  to  which  b^  was 
originally  entitled. 

Appeal  from  the  district  court  of  Amador  county.  The 
opinion  states  the  facts. 

W,  W,  C(ype,  for  the  appellant. 

Bcibvnma,  Beaiiy,  and  Heacock,  for  the  reapondeniB. 

By  Court,  Field,  J.  The  plaintiffs  claim,  under  the  first  Ap- 
propriators,  the  right  to  the  waters  of  the  south  fork  of  Jackson 
creek,  in  the  county  of  Amador,  and  previous  to  and  at  the  t^me 
of  the  diversion  by  the  defendants,  which  is  the  occasion  of  ^his 
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suit,  were  the  owners  of  a  line  of  ditch  and  of  flumes  and  aque- 
ducts, into  which,  by  means  of  a  dam  constructed  across  the 
stream,  thej  diverted  the  waters  from  the  natural  channel  of 
the  fork,  and  conducted  the  same  to  adjacent  mining  ground  to 
be  used  for  mining  purposes. 

The  defendants  are  the  owners  and  in  possession  of  yaluable 
mining  ground  situated  on  the  north  side  of  the  fork,  and  are 
endeavoring  to  obtain  the  requisite  supply  of  water  for  its  suc- 
cessful working  from  the  north  fork  of  the  Mokelumne  river 
and  its  tributcuies,  through  the  Amador  county  canal,  under  a 
contract  with  the  owners  of  the  canal.  For  that  purpose  the 
water  is  conducted  from  the  canal  by  artificial  channels  to  a 
natural  gulch  or  ravine,  from  which  it  is  emptied  into  the  south 
fork  of  Jackson  creek,  above  the  dam  of  the  plaintifls.  About 
a  mile  below  the  point  where  the  water  is  thus  emptied,  the  de- 
fendants have  constructed  a  ditch  leading  to  their  mining 
ground,  into  which  by  means  of  a  dam  at  its  head  thrown 
across  the  fork,  they  divert  a  portion  of  the  waters  flowing  in 
the  channel,  and  it  is  this  diversion  which  is  the  subject  of  com- 
plaint in  this  suit.  The  quantity  of  water  diverted  does  not  equal 
the  quantity  emptied  into  the  fork  from  the  Amador  county  canal 
through  the  ravine  or  gulch  designated.  Upon  these  facts,  the 
single  question  is  presented,  whether  the  defendants,  after  the 
mingling  of  the  water  conducted  by  them  from  the  canal  with 
the  VTaters  naturally  flovnng  in  the  fork,  possess  the  right  to 
.take  out  an  equal  or  less  quantity  from  the  stream;  or  is  the 
right  of  the  defendants  to  the  use  of  the  water  whilst  in  the 
ravine,  or  to  the  use  of  an  equal  quantity,  lost  by  its  subsequent 
mingling  v^ith  natural  waters  of  the  fork? 

This  case  is  similar  in  its  material  features  to  that  of  Hoffman 
V.  Sdme^  7  Cal.  46.  In  that  case  the  plaintiffs  were  the  prior  ap- 
propriators,  and  as  such  entitled  to  the  waters  of  a  stream  called 
Dutch  gulch,  the  channel  of  which  was  diy  at  certain  seasons 
of  the  year.  This  channel  the  defendants  used  as  a  connecting 
link  between  two  canals  constructed  by  them,  emptying  their 
waters  by  one  canal  into  the  channel,  and  subsequently  divert- 
ing them  by  means  of  a  dam  into  the  other.  The  phdntifb  in 
that  case,  who  were  the  owners  of  a  ditch  which  received  its 
supply  of  VTater  from  the  creek,  obtained  a  judgment  perpetu- 
ally enjoining  the  defendants  from  diverting  the  water  from 
the  main  channel  so  as  to  prevent  it  from  flowing  down  to 
the  extent  of  the  capacity  of  their  ditch.  But  on  appeal  the 
judgment  was  reversed,  and  this  court,  per  Murray,  G.  J.,  said: 
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"  The  plaintifb  being  the  prior  locatorB,  it  would  follow  that 
any  interference  with  the  waters  of  Dutch  gulch  would  be  an 
infraction  of  their  rights.  But  the  appropriation  of  the  waters 
did  not  give  them  the  exclusive  use  of  the  bed  of  the  stream. 
We  see  no  reason  why  it  might  not  be  used  by  others  as  a  chan- 
nel for  conducting  water,  so  long  as  it  did  not  interfere  with 
their  rights.  If  the  defendants  were  diverting  the  natural  water 
of  the  stream,  as  well  as  that  brought  into  it  by  themselves,  thea 
the  plaintiffs  would  have  a  just  cause  of  complaint.'' 

In  the  case  at  the  bar  the  channel  of  the  south  fork  of  Jack^ 
son  creek  is  used  as  a  connecting  link  between  the  Amador 
county  canal  and  the  ditch  of  the  defendants.  The  vrater  from 
the  canal  is  emptied  into  the  fork  with  no  intention  of  aban- 
doning its  use,  but  for  the  sole  purpose  of  supplying  the  ditch. 
The  principle  difference  between  this  case  and  that  of  Hoffman 
▼•  Stone,  7  Gal.  46,  is  the  mingling  of  the  water  introduced  by 
the  defendants  with  the  waters  of  the  creek.  In  that  case  the 
channel  of  the  stream  was  dry  in  certain  seasons  of  the  year, 
and  at  flie  time  the  suit  was  brought  there  wsa  no  natural  water 
flowing  in  it.  But  it  does  not  api>ear  that  this  circumstance 
had  any  controlling  influence  upon  the  decision.  The  point 
settled  in  that  case  is  this:  that  the  prior  right  to  the  use  of  the 
natural  vrater  of  a  stream  does  not  entitle  the  owner  of  such  a 
right  to  the  exclusive  use  of  the  channel.  So  long  as  his  right 
is  not  interfered  with,  there  is  no  reason  why  the  bed  of  the 
stream  may  not  be  used  by  others  as  a  channel  for  conducting 
water.  If  the  plaintiffs  in  the  present  case  receive  their  full 
supply,  as  previous  to  the  introduction  of  water  by  the  defend* 
ants,  they  have  no  cause  of  complaint. 

It  does  not  necessarily  follow  that  the  water  introduced  by 
the  defendants  became  subject  to  the  use  of  the  plaintiffs,  be- 
cause its  identity  was  lost  by  being  mingled  with  the  vrater  nat- 
urally flowing  in  the  creek.  The  rights  of  the  parties,  after  such 
mingling,  are  not  unlike  the  rights  of  the  owners  of  goods  of 
equal  value  after  their  mixture — ^both  are  entitled  to  take  their 
given  quantity.  Where  there  is  a  confusion  of  goods  willfully 
made  by  one  owner  without  the  consent  of  the  other,  so  that  it 
becomes  impossible  to  distinguish  what  belongs  to  each,  the 
common  law  gives  the  entire  property  to  the  injured  party. 
*'  But  this  rule,"  says  Kent,  ''  is  carried  no  further  than  neces- 
sity requires;  and  if  the  goods  can  be  easily  distinguished  and 
separated,  as  articles  of  furniture,  for  instance,  then  no  change 
of  property  takes  place.     So  if  the  com  or  flour  mixed  together 
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were  of  equal  yalue,  then  ihe  injured  party  takes  his  giyen  quan* 
tiiy,  and  not  the  whole:"  2  Kent's  Com.  865;  Luplan  v.  While, 
16  Vea.  432. 

The  plaintiffs  rely,  with  apparent  confidence,  upon  the  case  of 
Uddy  y.  Simpson,  3  Cal.  249  [58  Am.  Dec.  408].  In  that  case  the 
plaintiffs  were  the  prior  appropriators  of  the  water  of  Shady  creek, 
having  diverted  the  same  by  a  dam  across  the  stream.  The  defend- 
ants by  like  means  obtained  the  water  of  Bloody  run  and  Grizzly 
canyon,  which  they  brought  to  a  place  known  as  Cherokee  corral, 
where,  after  its  use,  it  passed  from  their  possession,  and  found 
its  way,  by  natural  channels  and  the  natural  level  of  the  country, 
to  Shady  creek,  at  a  point  above  the  dam  of  the  plaintiffs.  And 
when  the  defendants  undertook  to  retake  from  Shady  creek  a 
quantity  of  water  equal  to  that  which  thus  found  its  way  into 
the  channel,  the  court  held  their  rights  to  the  water  were  gone. 
"  When  the  water  of  Grizzly  canyon  and  Bloody  run,"  said  the 
court,  *'  left  the  possession  of  the  defendants  at  Cherokee  corral, 
all  right  to  and  interest  in  that  water  was  lost  by  the  defend- 
ants. It  might  be  made  the  property  of  whomsoever  chose  to 
possess  it.  Without  the  agency  of  the  defendants  it  found  its 
way  into  Shady  creek,  joining  the  waters  there  in  the  possession 
of  the  plaintifii3«  and  became  a  part  of  the  body  of  water  used 
and  possessed  by  them." 

It  is  very  evident  that  the  court  considered  the  fact  that  the 
water  had  passed  from  the  possession  of  the  defendants  and 
found  its  way  to  Shady  creek,  without  their  agency,  as  material 
circumstances  of  the  case;  in  other  words,  it  regarded  the  water 
as  having  been  abandoned.  This  is  the  view  taken  by  Mr.  Chief 
Justice  Murray  when  he  notices  the  objection  that  Hoffman  v. 
Stone,  7  Cal.  46,  was  within  the  rule  of  that  case;  for  the  reason 
he  assigns  as  an  answer  to  the  objection  is  the  finding  of  the 
jury  that  the  water  was  not  abandoned  by  the  defendants  and 
left  to  find  its  way  by  natural  channels  into  Dutch  gulch,  but 
was  turned  in  by  the  defendants,  making  the  gulch  a  connect- 
ing link  of  their  ditch. 

There  may  be  some  difficulty,  in  cases  like  the  present,  in  de- 
termining with  exactness  the  quantity  of  water  which  parties 
are  entitled  to  divert.  Similar  difficulty  exists  in  a  case  of  a 
mixture  of  wheat  and  com — the  quantity  to  be  taken  by  each 
owner  must  be  a  matter  of  evidence.  The  courts  do  not,  how- 
ever, refuse  the  consideration  of  such  subjects  because  of  the 
complicated  and  embarrassing  character  of  the  questions  to 
which  they  give  rise.     If  exact  justice  cannot  be  obtained,  an 
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approximation  to  it  must  be  sought,  care  being  taken  that  no 
injury  is  done  to  the  innocent  party.  The  burden  of  proof  rests 
with  the  party  causing  the  mixture.  He  must  show  clearly  to 
what  portion  he  is  entitled.  He  can  claim  only  such  portion  as 
is  established  by  decisive  proof.  The  enforcement  of  his  right 
must  leave  the  opposite  party  in  the  use  of  the  full  quantity  to 
which  he  was  originbily  entiUed. 

Cases  involving  questions  of  analogous  character  and  equal 
difficulty  are  of  frequent  occurrence.  The  illustration  given 
by  the  defendants'  counsel  is  in  point.  A  constructs  a  ditch, 
and  appropriates  a  portion  of  the  water  of  some  stream  for 
mining  purposes;  B  subsequently  constructs  a  ditch  for  a  similar 
purpose,  tapping  the  stream..  A  then  enlarges  his  ditch,  de- 
stroying the  landmarks  of  its  original  capacity.  A  dispute  then 
arises  between  A  and  B  as  to  whether  A  is  not  diverting  more 
water  through  his  enlarged  ditch  than  he  is  entitled  to  by  virtue 
of  his  first  appropriation.  Here  the  quantity  of  water  to  which 
A  and  B  are  respectively  entitled  becomes  difficult  of  accurate 
adjustment;  and  if,  instead  of  two,  there  be  a  greater  number  of 
ditches  taking  water  from  the  same  stream,  questions  respecting 
the  conflicting  rights  of  the  parties  become  exceedingly  compli- 
cated and  embarrassing.  The  courts  do  not,  however,  as  we  have 
observed,  refuse  to  entertain  such  questions;  but  endeavor  to  re- 
lieve them  of  their  complication  and  embarrassment,  and  to  mete 
out  justice  to  all  parties:  Priest  v.  Union  Canal  Co,,  6  Cal.  170, 
and  While  v.  Tbdd's  VaUey  Water  Co.,  8  Id.  443  [68  Am.  Dec.  338]. 
In  Embrey  v.  Owerty  4  Eng.  L.  &  Eq.  470,  Baron  Alderson  refers 
io  a  case  in  point.  "  There  was  a  case,"  says  the  baron,  '*  of 
Dakin  v.  Cornish,  tried  before  me  at  Leeds,  in  1845,  where  water 
was  taken  from  the  river  Ayr  to  work  a  steam-engine.  There 
was  an  artificial  course  from  the  river  to  a  reservoir  in  the  yard  of 
a  mill;  the  water  was  there  mixed  with  other  water  obtained  from 
the  earth,  the  whole  was  then  used  for  the  steam-engine,  what 
remained  was  transferred  into  another  tube  and  carried  back  to 
the  river;  and  the  question  was,  whether  this  was  an  injury  to 
some  other  mills  lower  down  on  the  stream.  We  took  much 
care  about  the  case,  and  I  left  it  to  the  jury  to  say  if  the  same 
quantity  of  water  continued  to  run  in  the  river  as  if  none  of  its 
water  had  ever  entered  the  premises  of  the  defendant,  and  if  bo, 
he  was  entitled  to  their  verdict." 

The  first  appropriator  of  the  water  of  a  stream  passing  through 
the  public  lands  of  this  state  has  the  right  to  insist  that  the 
water  shall  be  subject  to  his  use  and  enjoyment  to  the  extent  of 
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his  original  appropriation,  and  that  its  quality  shall  not  be  im- 
paired 80  as  to  defeat  the  purpose  of  its  appropriation.  To  this 
extent  his  righ1»  go,  and  no  further.  In  subordination  to  these 
right9»  subsequent  appropriators  may  make  such  use  of  the 
channel  of  the  stream  as  they  think  proper,  and  they  may  mingle 
with  its  waters  other  waters,  and  divert  an  equal  quantity  as 
often  as  they  choose.  Whilst  resting  in  the  perfect  enjoyment 
of  their  original  rights,  the  first  appropriators  have  no  cause  of 
complaint. 

It  follows  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  the  new  matter  set  up  in  the  answer,  and  the  judg- 
ment rendered  thereon  must  be  leyersed,  and  the  cause  remanded 
for  further  proceedings. 

Ordered  accordingly. 

Tebbt,  C.  J.,  and  Baldwin,  J.,  concurred. 

Riparian  Rights. — ^The  subject  of  ripariftn  rights  is  discussed  at  great 
length  in  the  note  to  Heath  v.  WUliamM,  43  Am.  Dec.  269^283.  The  principal 
case  is  cited  at  pages  281  and  28^  of  this  note,  together  with  others  holding  a 
similar  doctrine.  The  principal  case  is  cited  in  LchdeU  v.  Simpwn,  2  Nev. 
277>  where  the  court  discuss,  generally,  the  doctrine  of  riparian  rights  arising 
from  prior  appropriation.  The  main  point  in  the  principal  case  is  not  ad* 
rertedto. 


Johnson  v.  Jobnqoisi. 

(U  OAiswoaaajL,  900.] 
In  Aonov  lOB  PABxmoN  or  Ck>iiMUNiTT  Pbopkbtt,  Pabtiss  hatiho 
BUN  DivoBOED,  it  appeared  that  the  defendant  was  in  posseasion  of  the 
lota  sought  to  be  partitioned,  under  a  defectiTo  title,  prior  to  his  mar- 
riage with  plaintiff,  and  that  after  marriage  he  purohaaed  the  lota  with 
oommon  funds,  and  took  a  warranty  deed  therefor:  Bddf  that  the  lota 
were  community  property  and  ahould  be  divided,  and  that  defendant 
having  purchased  the  lota  with  oommon  funds,  and  taken  a  warranty 
deed  therefor,  he  waa  eatopped  to  deny  that  he  acquired  a  good  title  fay 
the  purohaae. 

Appeal  from  the  district  court  of  Sacramento  counfy.  Tha 
opinion  states  the  facts. 

Crocker  and  Robinson^  for  the  appellant. 

O.  Oole,  for  the  respondent. 

By  Court,  Tebbt,  0.  J.  This  is  an  action  for  the  partition  of 
common  property;  the  marriage  contract  between  the  parties 
having  been  dissolved  by  decree  of  a  competent  court. 

It  appears  that  at  the  time  of  the  marriage,  defendant  was  in 
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possession  of  certain  lots  to  which  he  had  no  title,  his  claim 
being  based  upon  a  paper  not  under  seal,  purporting  to  trans- 
fer a  mule  and  dray,  and  an  ''  interest  in  the  possession  of  the 
lots."  After  the  marriage,  defendant  purchased  the  lots,  taking 
a  deed  with  covenants  of  warranty,  the  purchase  money  being 
paid  from  common  funds.  The  premises  were  occupied  as  a 
homestead  until  the  dissolution  of  the  marriage. 

The  defense  set  up  is,  that  the  lots  are  the  separate  property 
of  the  defendant,  owned  by  him  before  marriage;  that  the  pur- 
chase of  an  adverse  claim,  which  was  a  cloud  upon  his  title,  did 
not  change  the  character  of  the  property;  and  that  plaintiff  was 
only  entitled  to  claim  the  moiety  of  the  money  expended  in  the 
purchase  of  the  outstanding  title. 

The  court  below  decreed  the  title  purchased  by  the  common 
fund  to  be  common  property,  and  directed  defendant  to  convey 
to  plaintiff  one  undivided  one  half  of  the  interest  acquired  by 
the  purchase. 

The  objection  to  this  decree  is,  that  it  does  not  finally  deter- 
mine the  rights  of  the  parties. 

The  act  defining  the  rights  of  husband  and  wife  (Wood's  Dig. 
487)  provides  that  "upon  a  dissolution  of  the  marriage  by  the 
decree  of  any  court  of  competent  jurisdiction,  the  commor 
property  shall  be  equally  divided  between  the  parties." 

We  ihink  it  clear,  from  the  testimony,  that  the  lots  in  ques- 
tion were  common  property;  defendant  had  no  pretense  of  title 
before  coverture,  and  having,  with  the  common  fund,  purchased 
from  another  under  a  deed  of  warranty,  he  is  estopped  to  deny, 
as  far  as  plaintiff  is  concerned,  that  he  acquired  a  good  title  by 
the  purchase. 

Judgment  reversed,  and  case  remanded,  with  directions  that 
the  court  below  proceed  to  make  a  division  of  the  premises  in 
question  as  the  common  properiy  of  the  parties,  and  responds 
ent  recover  costs. 

Field  and  Baldwin,  JJ.,  concurred. 


BlTTEB  V.  SOANNELL. 

[11  CALIFOBnA,  388.] 
QifIOIB*S  BiTURN  TO  LeVT  OV  WbIT  OF  ATTAOHMXZrr  NSID  KOT  SiT  OUV 

All  Acts  NxoisaABT  to  Valid  Levy.  The  general  rale  with  regard 
to  the  execution  of  mesne  process  is,  that  all  presumptions  are  in  favor  of 
the  regnlarity  of  the  acts  of  the  officer,  and  that  a  retorn  which  simply 
states  that  the  process  Was  executed  is  sufficient  prima  facie  to  show  a 
doe  and  proper  ezecutioi^ 
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It  Sbucs  that  Titlb  ov  PuBCHAaxB  of  Rbal  Esxatb  at  SHDtmr's  Sale 
Depends  upon  the  exeoation,  levy,  and  sale,  and  cannot  be  affected  by 
the  return. 

RiTUSN  OF  Writ  of  Attachment  that  It  had  been  Sebyed  by  Postino 
Copy  thereof  on  Premises  is  sufficient,  without  stating  that  they 
were  at  the  time  unoccupied. 

Lien  of  ArrACHMENT  upon  Real  Estate  Takes  Effect  Immediately 
UPON  Levy  thereof,  and  the  deposit  of  a  copy,  with  a  description  of 
the  huid  attached,  with  the  county  recorder. 

KoncB — Deposit  in  Recorder's  Office  of  Copy  of  Writ  of  Attach- 
ment, with  a  description  of  the  property  attached,  is  sufficient  to  operate 
as  notice  of  the  lien  to  third  parties.  Mortgage  taken  after  such  deposit 
is  subject  to  this  lien. 

Mistake  in  Date  of  Return  of  Writ  of  Attachment  mat  be  Cob- 

RECTED  AT  AnY  TiME. 

PBooEEDiNa  to  enjoin  the  sale  of  real  estate  under  execution. 
The  attachment  in  this  case  was  levied  on  the  premises  Novem- 
ber 13,  1854,  and  a  copy  thereof  was  deposited  in  the  office  of 
the  county  recorder  on  the  same  day.  Indorsed  upon  this  copy 
was  a  return  by  the  sheriff,  certifying  that  he  had  that  day  levied 
the  writ  upon  all  the  right,  title,  and  interest  of  the  defendants 
therein  in  certain  lands,  which  he  proceeded  to  describe.  The 
writ  of  attachment  was  filed  in  the  clerk's  office  December  18, 
1854.  The  return  indorsed  upon  it  was  the  same  as  that  in- 
dorsed upon  the  copy  in  the  recorder's  office,  except  that  it  was 
dated  October  30,  1854,  and  certified  that  it  was  served  ''  by 
posting  a  copy  of  the  within  writ  on  the  above-described  land, 
and  registering  the  same  in  the  office  of  the  county  recorder." 
Plaintiff's  title  is  based  upon  a  mortgage  executed  and  recorded 
on  the  ninth  day  of  December,  1854,  and  the  question  in  this 
case  is  whether  the  attachment  was  so  levied  as  to  create  a  valid 
lien  prior  to  plaintiff's  mortgage.  The  objections  to  the  valid- 
ity of  the  levy  appear  from  the  opinion. 

Nathaniel  Bennett  and  John  SaUerlee,  for  the  appellants. 

J.  B.  Hart,  for  the  respondent. 

By  Court,  Tebbt,  C.  J.  The  objections  to  the  validity  of  the 
attachment  are:  1.  That  the  return  does  not  state  with  sufficient 
particularity  the  acts  which  constituted  the  levy;  2.  That  the 
return  is  contradicted  in  an  important  respect  by  the  copy  filed 
in  the  recorder's  office. 

Ul>on  the  first  point,  it  is  contended  that  ever}'  act  which  is, 
under  the  statute,  requisite  to  the  validity  of  an  attachment  of 
real  estate,  should  be  affirmatively  shown  by  the  return;  am) 
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that,  inasmuoh  as  it  is  shown  in  this  case  that  thelevy  was  made 
by  posting  a  copy  of  the  writ  on  the  premises,  the  return  should 
show  that  the  premises  were  at  the  time  unoccupied,  in  which 
case  only  could  a  valid  levy  be  made  in  the  manner  stated. 

Our  statute  prescribes  the  manner  in  which  real  estate  may 
be  attached,  but  contains  no  express  provisions  requiring  that 
all  the  acts  necessary  to  a  valid  levy  shall  be  set  out  in  the 
return,  and  we  think  the  rule  contended  for  was  not  contem- 
plated by  the  legislature — that  it  is  not  warranted  by  the  lan- 
guage of  the  statute  or  supported  by  authority.  The  general 
rule  with  regard  to  the  execution  of  mesne  process  is,  that  all 
presumptions  are  in  favor  of  the  regularity  of  the  acts  of  the 
officer,  and  that  a  return  which  simply  states  that  the  process 
was  executed  is  sufficient,  prima  faciei  to  show  a  due  and  proper 
execution.  See  Keiihley  v.  Borum,  2  How.  (Miss.)  683;  Thomp- 
son V.  Thompson,  Id.  737;  Smith  v.  Cohea,  aid.  35. 

The  authorities  cited  by  the  respondent,  Williams  v.  Armory, 
14  Mass.  20,  and  4  Phill.  Ev.  804,  in  support  of  his  construc- 
tion, are  decisions  upon  returns  to  executions  under  statutes  au- 
thorizing the  lands  of  the  debtor  to  be  appraised  and  delivered 
fco  the  plaintiff  at  their  appraised  value  in  satisfaction  of  his 
judgment,  and  if  not  redeemed  within  a  time  limited,  to  vest 
absolutely  in  the  judgment  creditor.  In  such  cases,  as  the  re- 
turn constitutes  an  important  part  of  the  party's  title,  the  utmost 
particularity  of  statement  is  required,  and  a  slight  omission  will 
vitiate  the  levy.  But  a  very  different  rule  obtains  with  regard 
to  attachments.  In  Taylor  v.  Minter,  11  Pick.  348,  the  supreme 
court  of  Massachusetts  says:  ''  There  is  a  manifest  distinction 
in  principle  between  a  process  which  divests  the  title  of  the 
debtor,  and  transfers  his  property  against  his  will,  and  one 
which  merely  creates  a  lien." 

In  other  states,  where  a  sale  under  execution  is  required  to 
divest  the  title  of  the  debtor,  a  different  rule  has  been  estab- 
lished; and  it  has  been  held  that  the  title  of  a  purchaser  at 
sheriff's  sale  depends  upon  the  execution,  levy,  and  sale,  and 
cannot  be  affected  by  the  return.  In  Jackson  v.  Sternberg} i,  1 
Johns.  Gas.  153,  the  court  says:  "But the  sheriff's  return,  in  my 
opinion,  was  not  essential  to  the  title  of  the  purchaser;  that  title 
was  not  created  by  or  dependent  on  the  return,  but  was  derived 
from  the  previous  sale  made  by  the  sheriff  by  virtue  of  his 
writ The  sale  and  the  sheriff's  deed  are  sufficient  evi- 
dence of  the  title;  and  if  the  purchaser  can  show  that  the 
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flhexiff  had  authorily  io  86ll»  it  is  enough,  and  he  need  look  no 
further/' 

The  case  of  MUchelVa  Leasee  t.  lApe,  8  Terg.  179  [29  Am.  Dec. 
116],  is  to  the  same  effect.  In  the  case  of  Wheaton  v.  Sexton,  4 
Wheat.  503,  plaintiff  claimed  title  as  a  purchaser  at  a  sale  under 
an  execution  which  had  never  been  returned,  the  sale  having 
taken  place  after  the  return  day  of  the  writ.  The  court  in- 
structs the  jury  that  if  **  the  writ  Ji.  fa.  was  levied  by  the  mar- 
shal upon  the  property  in  question  before  the  return  day  of  the 
writ,  it  was  lawful  for  him  to  sell  the  same  under  and  by  virtue 
of  said  writ,  and  that  the  facts  respecting  said  sale  might  be 
proven  by  parol."  An  exception  was  taken  by  defendants  to 
this  instruction,  and  upon  appeal,  the  supreme  court  of  the 
United  States  said  in  reference  to  it:  ''The  court  below  was 
unquestionably  right  in  the  instruction.  The  purchaser  de- 
pends on  the  judgment,  the  levy,  and  the  deed;  all  other  ques- 
tions are  between  the  parties  to  the  judgment  and  the  marshal. 
Whether  the  marshal  sells  before  or  after  the  return  day,  whether 
he  makes  a  correct  return,  or  any  return  at  all  to  the  writ,  is  im- 
material to  the  purchaser,  provided  the  writ  was  duly  issued, 
and  the  levy  made  before  the  return  day." 

It  seems  to  follow  from  these  authorities  that  the  lien  of  the 
attaching  creditor  took  effect  immediately  upon  the  levy  of  the 
attachment,  and  the  deposit  of  the  copy,  with  a  description  of 
the  land  attached,  with  the  county  recorder,  and  that  it  could 
not  be  divested  by  the  failure  of  ttie  sheriff  to  make  a  proper 
return;  and  if  we  admit  that  the  return  is  not  ^ma  fade  evi- 
dence of  a  proper  levy,  that  the  defendant  should  have  been 
permitted  to  prove  the  fact  by  other  competent  evidence.  The 
statute  does  not  make  the  ofBcer's  return  conclusive,  or  the 
only  evidence  of  the  manner  of  executing  process;  and  in  a 
case  like  the  present  we  see  no  reason  why  the  facts  may  not  be 
shown  by  other  competent  evidence,  especially  as  it  is  not  at- 
tempted to  contradict  the  return. 

The  deposit  in  the  recorder's  office  of  a  copy  of  the  writ,  with 
a  description  of  the  property  attached,  was  sufficient  to  operate 
as  notice  of  the  lien  to  third  parties.  The  plaintiff's  mortgage 
was  taken  with  this  notice,  and  as  it  was  executed  before  the 
sheriff  returned  the  process,  he  cannot  be  said  to  have  been  mis- 
led, to  his  prejudice,  by  the  return. 

The  objection  that  the  return  is  contradicted  by  the  indorse- 
ment on  the  copy  of  the  writ  filed  with  the  recorder  is  not  tena- 
hie.     The  only  discrepancy  is  in  the  date  of  the  return,  and  it 
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has  l)een  often  held  that  a  mistake  in  the  date  may  be  oorreoted 
at  any  time:  Drake  on  Attachments,  sees.  215,  217. 

Judgment  of  the  court  below  reyersed,  and  a  new  trial  or* 
dered. 

Baldwdv,  J.,  concurred.       

BxTUBN  TO  Levt  09  Writ  OF  Attaohmbzct.— The  Texas  Uw  does  not  re- 
quire a  retom  to  embraoe  all  the  prooeedinge  of  the  aherif^  or  that  it  shall  be 
recorded  ia  the  registry  of  deeds,  or  that  it  shall  oonstltate  record  evidence 
of  the  parchaser's  title:  Bcward  ▼.  Norths  61  Am.  Dec.  769.  The  validity  of 
•  pnrchaser's  title  does  not  depend  upon  the  return  to  an  execution:  Ingram 
V.  Belk^  47  Id.  591,  and  note.  It  depends  upon  the  fact  of  there  having  been 
a  seizure  and  sale,  and  therefore  if  the  return  does  not  show  the  existence  of 
these  facts,  they  may  be  shown  by  evidence  alwnde:  Byer  v.  Etnyre,  41  Id. 
410.  An  execution  purchaser's  title  depends  on  judgment,  levy,  and  deed, 
and  other  questions  are  between  the  parties  to  the  judgment  and  the  officer: 
Brooks  V.  Booney,  56  Id.  430;  see  Drake  on  Attachments,  sec.  204,  note. 
Return  to  writ  of  attachment  generally:  See  ChcuUmme  y.  Sumner,  41  Id.  720; 
NicIioU  V.  PaUon,  36  Id.  713;  BanisUr  v.  Higginson,  32  Id.  134;  Oilman  v. 
Thompson,  34  Id.  714;  Cody  v.  Quinn,  44  Id.  75;  Stale  v.  Latoson,  47  Id.  728. 

Ambkdmxnt  of  Rstubn:  See  Fairfield  v.  Paiw^  41  Am.  Dec.  357;  Paul  v. 
Slason,  54  Id.  75;  Woodward  v.  Harbin,  37  Id.  753;  Chaae  v.  Merrimack  Bank^ 
31  Id.  163;  BanUterv.  Higgineon,  32  Id,  134. 

Thb  principal  oasb  is  cited  in  O^Connor  v.  Blake,  29  GaL  313,  where  the 
court  hold  that  where  an  officer,  by  virtue  of  a  second  attachment,  levies  on 
property  already  in  his  possession  by  virtue  of  a  former  attachment,  it  is  only 
necessary  ioir  him  to  return  that  he  has  attached  the  interest  of  the  defendant 
in  the  property  then  in  his  possession. 


BouBS  V.  Zaghaeiah. 

[11  Oauvobmxa,  281.] 
l^OCABT  PUBLXO  HAS  No  POWEB,  AFTER  He  HAS  TaKXK  AOKirOWLEDOMmT 

OF  Mabbixd  Woman,  made  his  certificate  on  the  deed,  and  after  the  deed 
has  been  recorded,  to  amend  his  former  certificate,  or  to  file  a  new  one 
stating  that  he  had  examined  such  married  woman  separate  and  apart 
from  her  husband. 
Certivicatb  of  Notary  Puruo  is  not  Act  in  Pais  which  may  be  made, 
by  virtue  of  his  office,  at  any  time  during  his  term  of  office.  The  taking 
of  the  acknowledgment  and  the  making  of  the  certificate  constitute  but 
one  transaction,  and  this  being  done,  the  notary's  powers  are  exhausted. 

AvPBAL  from  the  district  court  of  San  Joaqoin  oovinty.    Tha 
opinion  states  the  facts. 

A.  C.  Baine^  for  the  appellants. 

Thomas  Sunderland,  ioz  the  respondents. 
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By  Court,  Baldwin,  J.  This  controTexsj  iiiTolTea  a  lot  of 
Lind  claimed  as  a  homestead  bj  the  wife,  and  the  Taliditj  of 
which  claim  rests  upon  a  single  question  raised  by  a  single  fact. 
The  t^uestion  is  as  to  the  power  of  a  notary  public,  who  has 
taken  \he  acknowledgment  of  the  wife  to  a  deed  for  land,  made 
a  ceriiVcate  on  the  deed,  and  after  the  deed  and  certificate  have 
passed  I'roin  him  and  been  recorded,  to  make  and  record  a  new 
certifier.!  a  of  acknowledgment — the  first  being  fatally  defective. 
The  fact  in  connection  with  this  principle  is,  that  defendants, 
Zachari&\i  and  wife,  made  a  paper,  in  form  a  mortgage,  on  a 
lot  in  Stc^ton,  the  homestead  of  these  parties,  to  secure  a  debt 
due  by  Ztvchariah  to  the  plaintiff  below.  This  paper  purports 
to  have  b'.en  acknowledged  by  the  female  defendant  before  one 
Weir,  a  notary  public,  about  the  time  of  its  date;  and  a  certifi- 
cate of  her  acknowledgment  is  indorsed  by  the  officer  on  the 
deed.  Bv.t  this  certificate  omits  to  state  the  fact  that  the 
wife  was  e^camined  separately  and  apart  from  her  husband  and 
out  of  his  bearing,  and  further,  that  in  such  examination  she  ac- 
knowledged that  she  executed  the  same  freely  and  voluntarily, 
without  fear  or  compulsion,  or  under  undue  influence  of  her 
husband,  and  that  she  did  not  wish  to  retract  the  execution  of 
the  same.  Some  six  months  afterwards  a  new  certificate  was 
made  by  the  officer,  and  recorded. 

It  is  not  necessary  to  go  into  a  review  of  the  long  list  of  cases 
which,  in  this  state  and  elsewhere,  hold  the  necessity  of  a  com- 
pliance with  all  the  substantial  requirements  of  the  act  regulat- 
ing the  manner  of  conveyances  by  married  women,  in  order  to 
give  validity  to  such  acts.  The  law,  knowing  the  necessity  of 
strictly  guarding  the  wife  from  the  influence  of  the  husband,  as 
indispensable  to  the  existence  of  such  a  thing  as  a  separate  es- 
tate or  a  right  of  property  in  her,  has,  by  a  uniform  and  con- 
sistent policy,  thrown  safeguards  around  the  acts  of  disposition 
of  such  estate,  and  exacted  a  strict  respect  to  them.  Our  stat- 
ute is  explicit  in  this  regard.  The  wife  is  protected  from  th«r 
influence  of  the  husband,  and  secured  in  the  enjoyment  of  the 
freedom  of  her  will,  by  the  provision  that  she  is  to  be  examined 
by  the  officer  apart  from  her  husband,  and  that  the  officer  shall 
state  this  fact  in  his  certificate. 

It  is  contended,  however,  that  this  certificate  may,  when  com- 
pleted and  recorded,  and  after  it  has  left  the  hands  of  the 
officer,  be  altered  or  amended,  or  an  entirely  new  certificate  be 
made,  and  this,  we  presume — for  we  see  no  limitation  to  the 
principle — at  any  distance  of  time,  at  least,  so  long  as  he  con- 
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tinues  in  ofBoe.  The  statute  seems  to  contemplate  but  one  cer^ 
tificate.  It  speaks  of  but  one.  That  certificate  is  evidence  fox 
certain  purposes;  but  what  would  be  the  effect  if  seyeral  certifi- 
cates were  allowed,  some  qualifying  or  contradicting  the  rest, 
might  not  be  so  easy  to  determine.  If  two  could  be  given,  why 
not  a  dozen  ?  If  within  six  months,  why  not  within  six  years  ? 
If  the  certificate  amendatoiy  of  the  former,  why  not  in  contra* 
diction  of  it — denying  all  acknowledgment  of  the  deed  ?  If  in 
respect  to  one  class  of  deeds,  why  not  to  all?  And  what  would 
this  lead  to,  but  the  putting  all  land  titles  in  the  power  of 
unscrupulous  notaries,  or  leaving  them  to  the  mercy  of  their 
memories  ?  These  certainly  are  serious  questions.  We  should 
have  some  very  strong  reasons  or  weighty  authorities  to  sustain 
a  proposition  out  of  which  such  results  may  grow.  We  have 
been  furnished  with  only  two  cases  which  seem  to  approach  the 
principle  contended  for  by  the  appellants.  This  itself  is  no 
inconsiderable  argument  against  the  pretension.  Yeiy  many 
controversies  have  grown  out  of  the  alleged  defective  acknowl- 
edgments, and  most  of  these  have  been,  perhaps,  in  consequence 
of  misprision  or  fault  of  the  notaries  or  other  officers  certify- 
ing. Some  of  these  have  been  hard  cases  upon  purchasers.  The 
rights  of  the  wife  have  often,  indeed,  in  most  of  the  cases,  been 
recognized  and  maintained.  If  the  sense  of  the  profession  and 
the  bench  had  not  been  decidedly  against  the  power  of  the  officer 
to  amend  the  certificate,  it  is  very  strange  that  the  attempt  had 
not  been  made  to  amend  it;  especially,  as  will  be  shown  here- 
after, as  it  has  been  frequently  attempted  to  prove  the  facts 
omitted  by  parol;  and  that,  too,  by  the  evidence  of  the  notary. 
By  how  much  speedier  a  process  could  all  this  have  been  effected, 
if  a  notary's  certificate  could  at  once  have  been  amended,  or  a 
new  one  made  out. 

The  ground  upon  which  the  power  in  question  is  rested  is, 
that  the  certificate  of  a  notary  is  an  act  in  pa%8^  which  he  may 
exercise  by  virtue  of  his  office,  and  at  any  time  while  in  office; 
and  that  the  amending  of  his  acts  is  in  pursuance  of  the  same 
general  authority  which  enables  him  to  do  them.  But  we  think 
this  is  not  correct.  A  notary  derives  his  power  from  the  stat- 
ute over  these  subjects.  The  special  duty  and  authority  of  tak- 
ing and  certifying  acknowledgments  is  given  him.  But  he  acts 
as  an  officer  with  a  special  authority  for  each  particular  case. 
He  is,  in  other  words,  acting  as  under  a  special  commission  for 
that  case— clothed  with  a  limited  statutory  power.  Ha  is  to 
take  the  acknowledgment,  and  certify  it  as  parts  of  the  same 
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transaction.  After  taking  the  acknowledgment,  and  making 
and  delivering  the  return,  his  functions  cease,  and  he  is  dis- 
charged from  all  further  authority.  He  has  exhausted  his 
whole  power  over  the  subject  as  much  as  a  special  commissioner 
created  for  a  particular  purpose  after  the  adjournment;  or  a 
coiirt  after  the  lapse  of  the  term.  If  we  were  to  look  to  anal- 
ogies, we  see  nothing  which  upholds  this  pretension.  If,  as  in 
some  of  the  states,  particular  officers  clothed  with  authority  to 
take  depositions,  return  them  to  court,  it  would  scarcely  be 
contended  thej  had  the  power,  months  afterwards,  to  amend 
them,  or  to  make  return  of  new  facts  not  appearing  oi\  the 
return  when  they  closed  the  commission;  nor  could  any  other 
officer,  except  by  virtue  of  some  statutory  power,  after  he  had 
made  return  of  his  proceedings;  nor  officers  charged  with  spe- 
cial inquisitions. 

Elwood  V.  Klock^  13  Barb.  50,  is  a  case  not  dissimilar  to  this, 
both  in  the  facta  and  principles  involved.  Mrs.  Elwood  ex- 
ecuted a  quitclaim  of  the  premises  in  dispute,  but  the  ac- 
knowledgment was  defective  in  the  same  respect  as  this  mort- 
gage. On  the  trial  below,  the  defendant  offered  the  commissioner 
to  prove — and  he  did — that  he  took  the  acknowledgment  of 
Mrs.  Elwood,  aihd  that  the  same  was  done  in  compliance  with 
the  provisions  of  the  statute.  The  admissibility  of  this  proof 
was  the  matter  before  the  court  on  appeal.  The  court  reviews 
the  statutes  of  New  York  on  this  subject,  and  shows  the  various 
changes  made  in  them.  By  the  act  of  1771,  it  was  provided 
that  no  estate  of  a  feme  covert  should  pass  by  her  deed  without 
a  previous  acknowledgment,  made  by  her  apart  from  her  hus- 
band, and  a  certificate  thereof  purporting  that  she  had  been 
examined  privately,  indorsed  on  the  deed,  and  signed  by  the 
officer,  etc.  The  same  provision  was  re-enacted  in  1788,  in 
1801,  and  1813.  The  court  says  that  in  the  revision  of  the 
laws  in  1830  the  same  provision  was  substantially  re-enacted. 
That  statute  is  given,  which  is  almost  identically  the  same  as 
ours.  It  provides  that  no  estate  of  a  married  woman  shall  pass 
by  any  conveyance  not  acknowledged  as  required  by  the  act; 
and  that  the  officer  who  shall  take  acknowledgments  shall  in- 
dorse a  certificate  thereof,  signed  by  himself,  on  the  conveyance; 
and  in  such  certificate  shall  set  forth  the  matters  therein  required 
to  be  done.  The  court  then  proceeds:  '*  The  statute  stUl  looks 
to  the  certificate  as  containing  the  evidence  that  its  requirements 
have  been  complied  with,  to  enable  the  deed  to  become  opera- 
tive.    The  execution  of  a  deed  by  one  not  under  disabiliUes 
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may  operate  io  pass  an  estate,  without  an  acknowledgment, 
and  the  execution  may  be  proved  by  any  competent  evidence. 
Not  so  of  a  deed  of  a  feme  covert.  No  estate  passes  except  the 
conveyance  is  acknowledged  as  required  by  law.  The  disabilities 
of  the  wife  are  only  removed  by  a  strict  compliance  with  the 
statute.  As  no  deed  can  be  recorded  except  upon  a  proper  cer- 
tificate of  acknowledgment,  a  deed  of  a  feme  covert  cannot  take 
effect  for  any  purpose  except  upon  a  like  certificate.  A  deed 
cannot  be  recorded  upon  parol  proof  of  its  proper  acknowledg- 
ment; neither  can  the  estate  of  a  married  woman  pass  by  parol 
evidence  of  an  acknowledgment  of  the  execution.  If  the  ac- 
knowledgment can  be  established  by  the  examination  of  the 
officer  as  a  witness,  years  after  the  transaction,  it  may  be  estab- 
lished by  the  testimony  of  any  other  credible  witnesses  who  may 
have  knowledge  of  it,  and  perhaps  by  the  admission  of  the  wife 
herself  to  a  third  person,  that  iiie  requirements  of  the  statute 
had  been  complied  with;  thus  substituting  parol  evidence,  or 
verbal  admission,  for  the  solemn  and  formal  written  evidence 
required  by  statute.  There  is  no  evidence  that  the  revisors  or  the 
legislature  designed  to  change  the  effect  of  the  former  statutes 
upon  this  subject  The  change  in  the  language  does  not  neces- 
sarily imply  a  change  in  the  statute  revised:  Crosweil  v.  Crane, 
7  Barb.  191,  and  cases  cited  at  page  195.  I  think  that  a  convey- 
ance of  a  married  woman  can  only  become  operative  .upon  her 
private  examination  before  a  proper  officer,  duly  certified  by 
him,  and  that  it  cannot  be  established  by  parol." 

If  the  certificate  be  mere  matter  inpata^  it  is  hard  to  see  why 
parol  evidence  could  not  be  admitted  to  amend  or  perfect  it; 
or  why,  if  the  officer  can  be  permitted  to  cure  defects  in  it  by 
his  certificate,  he  should  not  by  his  affidavit,  or  by  his  testimony 
in  open  court. 

The  history  of  the  law  upon  this  subject  throws  light  upon 
the  question.  At  common  law,  a  married  woman  could  convey 
her  property  by  fine,  which  was  a  feoffment  of  record;  but  then 
she  was  to  be  examined  privately,  whether  she  did  it  willingly 
and  freely,  or  by  compulsion  of  her  husband.  The  record  of  the 
fine  is  evidence  of  the  private  examination  of  the  married  woman, 
and  cannot  be  contradicted;  for  that  were  to  lessen  the  credit 
of  the  judgments  of  the  courts  of  justice,  which  is  the  highest 
evidence  of  the  law:  Bac.  Abr.,  tit.  Fines  and  Becoveries,  C. 
In  some  of  the  states — Virginia  and  Kentucky,  for  example — ac- 
knowledgments of  married  women  were  sometimes,  perhaps  are 
still,  taken  in  open  court  and  entered  of  record.     In  the  United 
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States  generally,  howeyer,  as  a  more  conTenient  method,  certain 
officers  were  clothed  bj  statute  with  the  power  of  taking  and  certi 
f  jing  these  acknowledgments;  and  by  the  statute  of  3  &  4  Wm. 
lY. ,  the  same  power  is  given  to  certain  commissioners  in  England. 
It  is  very  clear  that  when  this  entry  of  acknowledgment  was 
made  in  open  court,  parol  evidence  could  not  be  admitted  to 
contradict  it,  nor  was  it  different  in  this  respect  from  any  other 
judgment  entry.  As  this  same  duiy,  once  done  in  ox>en  court,  is 
now  cast  upon  particular  officers,  the  manner  of  discharging  the 
duty  and  the  duly  itself  remaining  substantially  the  same,  it 
would  seem  that  the  acts  of  these  officers  should  have  the 
some  effect  as  the  act  of  the  court  in  this  respect.  Their  certifi- 
cates become  to  some  extent  records.  It  is  true,  they  may  not 
be  absolutely  conclusive;  neither  are  records  so  held  to  be  in 
every  respect  at  this  day.  The  precise  degree  of  credit  may  not 
be  given  to  these  certificates  as  to  the  judgments  of  courts  of 
record;  but  we  apprehend  that  they  are  entitled  to  much  of  the 
weight  and  authoriiy  of  records,  and  that  with  some  modifica- 
tions, probably  (which,  however,  do  not  affect  the  question  now 
before  us)  the  same  general  principles  of  construction  and  in- 
tendment which  apply  to  other  matters  of  the  same  class  apply 
to  them.  This  is  evidently  the  opinion  of  the  supreme  court  of 
the  United  States  in  the  case  relied  upon  by  appellant  and  re- 
spondent both:  Elliott  v.  Piersol,  1  Pet.  339.  We  think  this 
case  conclusive  of  the  question  before  us.  The  facts  are  these: 
James  Elliott  and  Sarah,  his  wife,  executed  a  deed  to  Benjamin 
Elliott,  and  came  before  the  clerk  of  Woodford  county,  Kentucky, 
and  ''  acknowledged  the  same  to  be  their  act  and  deed."  The 
clerk  signed  the  certificate  of  this  &ot,  adding,  also,  that  the  same 
(deed)  is  duly  recorded. 

By  the  laws  of  Kentucky  then  in  force,  the  clerk  had  power 
to  take  the  acknowledgment  of  femes  covert,  the  law  being  sub- 
stantially the  same  as  that  of  California  as  to  the  requisites  of 
acknowledgments,  etc.  Some  time  afterwards,  Elliott  moved 
the  county  court  to  amend  the  certificate  indorsed  on  the  deed, 
and  for  the  deed  and  certificate,  as  amended,  to  be  recorded; 
which  motion  was  granted,  and  the  new  record  made.  The 
question  of  the  validity  of  the  deed  to  pass  the  estate  of  the 
Wife  arising  on  this  state  of  facts,  the  supreme  court  of  the 
United  States,  on  appeal,  affirmed  the  judgment  below  in  favor 
of  her  title.  The  supreme  court  held  that  the  county  court  had 
no  jurisdiction,  and  its  order  was  void,  for  the  reason  that  the 
statute  had  given  this  power  to  the  clerk,  and  the  court  had  no 
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supervision  oyer  him  in  this  respect.  The  appellants  insisted 
that  the  order  of  the  court  could  be  disregarded,  and  that  the 
amendment  stood  as  the  act  of  the  clerk,  having  a  right  to 
amend  his  certificate  on  the  back  of  the  deed,  and  make  a  rec- 
ord of  it.  The  court  says:  "  Had  the  clerk  authority  to  alter  ihe 
record  of  his  certificate  of  the  acknowledgment  of  the  deed  at 
any  time  after  the  record  was  made?  We  are  of  opinion  he  had 
not;  we  are  of  opinion  he  acted  ministerially,  and  not  judicially, 
in  the  matter.  Until  his  certificate  of  the  acknowledgment  of 
Elliott  and  wife  was  recorded,  it  was,  in  its  nature,  but  an  act 
in  pai8,  and  alterable  at  the  pleasure  of  the  officer.  But  the 
authority  of  the  clerk  to  make  and  record  a  certificate  of  the 
acknowledgment  of  the  deed  was  functus  officio  as  soon  as  the 
record  was  made.  By  the  exertion  of  his  authority,  the  author- 
ity itself  became  exhausted.  The  act  had  become  matter  of 
record,  fixed,  permanent,  and  unalterable;  and  the  remaining 
powers  and  duty  of  the  clerk  were  only  to  keep  and  preserve 
the  record  safely. 

''  If  a  clerk  may,  after  a  deed,  together  with  the  acknowledg- 
ment or  pi-obate  thereof,  have  been  conmiitted  to  record,  under 
color  of  amendment,  add  anything  to  the  record  of  the  acknowl- 
edgment, we  can  see  no  just  reason  why  he  may  not  also  subtract 
from  it. 

*'  The  doctrine  that  a  clerk  may  at  any  time,  without  limita- 
tion, alter  the  record  of  the  acknowledgment  of  a  deed  made  in 
his  office,  would  be  in  practice  of  very  dangerous  consequence  to 
the  land  titles  of  the  county,  and  cannot  receive  the  sanction  of 
this  court." 

This  language  is  relied  on  by  appellant  as  establishing  the 
proposition  that  the  mere  taking  of  the  acknowledgment  is  an 
act  in  paiSf  and  subject  to  be  amended  by  the  officer.  But  the 
words  of  the  text  must  be  altered  before  such  a  construction  can 
be  given;  for  after  the  record  by  the  clerk  in  Elliott's  case  was 
made,  the  power  of  amendment  ceased;  the  certificate  was  insuf- 
ficient to  entitle  the  deed  to  record  as  to  Mrs.  Elliott;  yet  it  was 
recorded,  and  after  tbe  record  it  was  held  the  clerk's  power 
over  the  subject  ceased.  Where  is  the  difference  between  the 
clerk's  power  ceasing  on  his  recording,  the  deed  and  certificate 
and  the  notary's  power  ceasing  after  the  recording  by  the  clerk  ? 
The  cnurt  means  no  more  than  this:  that  while  tbe  deed  and 
acknowledgment  are  in  possession  of  the  clerk,  and  his  office  of 
properly  certifjdng  the  acknowledgment  and  recording  the 
papers  unaccomplishadp  the  matter  was  tn^iert,  and  he  mi^ht  go^ 
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on  at  any  time  before  lie  finished  the  basineBs,  to  complete  it. 
jastas  in  this  case  if  the  notary  had  retained  the  papers,  and  had, 
in  attempting  to  write  the  certificate,  made  a  mistake,  he  might 
have  rectified  it  at  any  time  before  he  discharged  himself  of  the 
business,  or  deliyered  the  papers  for  record,  or  possibly  before 
they  had  been  recorded.  But  it  is  not  intimated  that  after  the 
papers  had  gone  from  his  to  another  officer's  possession  and 
been  deliyered  for  record,  or  actually  recorded,  he  still  could 
control  them.  In  such  case,  **  by  the  exertion  of  hisauthorily, 
the  authority  itself  becomes  exhausted."  The  whole  reasoning 
of  the  court  in  the  section  quoted  is  direct  to  show  that  the 
notary  could  have  no  such  authority;  for  all  the  eyils  which  are 
so  well  stated  would  follow  as  well,  from  permitting  alteration 
of  the  record  to  be  made  by  amendments  of  the  notary  as  of  the 
derk.  This  singular  result,  too,  would  follow:  under  our  stat- 
ute, the  clerk  can  take  the  acknowledgment  as  well  as  the  notary. 
The  notary  may  amend  the  certificate,  and  therefore  the  record, 
after  the  deed  and  certificate  are  recorded;  but  the  clerk,  by  the 
direct  language  of  the  decision  cited,  could  not.  The  decision  in 
EllioU  V.  Piersol,  1  Pet.  339,  therefore,  only  amounts  to  this: 
that  the  act  is  in  pais  until  some  decisive  act  is  done  showing 
that  the  officer  has  exercised  his  authority  over  the  subject, 
such  as  recording  the  papers  or  the  like;  but  after  that,  tike 
other  cases  of  special  authority^  the  power  once  exercised  is  ex- 
hausted. 

We  do  not  deem  it  necessary  to  criticise  the  case  of  Jordan  y. 
Carey,  in  2  Ind.  385  [52  Am.  Dec.  516].  That  case  we  think 
wholly  unsupported  by  authority.  See  also  Stanton  y.  BiUion, 
2  Conn.  527;  FendleUm  y.  BuiUm,  3  Id.  406;  Hoyden  y.  WestoaU, 
11  Id.  129;  Lessee  of  Watson  y.  Bailey,  1  Binn.  470;  Jourdan  y. 
Jourdan,  9  Serg.  &  B.  270.  In  this  last  case  it  was  attempted  to 
supply  the  defect  by  the  cYidence  of  the  magistrate  taking  the 
acknowledgment.  But  the  court  overruled  the  i>oint,  saying 
*'  there  would  be  no  certainly  in  land  tities  if  this  kind  of  evi- 
dence were  admitted."  But  if  the  principle  contended  for  be 
true,  why  not  suggest  to  or  permit  the  officer,  while  denying 
him  permission  to  state  the  facts  validating  the  deed  on  oath,  to 
certify  them  to  the  court^? 

The  fact  that  in  some  of  the  cases  cited  the  statutes  construed 
require  the  recording  of  the  deed  to  give  or  complete  the  tiUe 
does  not  make  the  cases  less  authoritative;  for  the  reasoning  of 
the  judges  does  not  rest  upon  this  circumstance. 

We  decided  at  this  term  that  the  homestead  must  be  conveyed 
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in  the  same  maimer  as  the  separate  estate  of  the  wife,  so  far  as 
the  certificate  of  acknowledgment  is  concerned. 
The  judgment  of  the  district  court  is  affirmed. 

FiELDy  J.,  concurred.  

Thb  Qumiov  DiomiD  nr  ths  pbdioipal  casi  is  diicoiMd  fnllj  in  th« 
aofee  to  Jcrdat^  r.  (kre^^  02  Am.  Deo.  619.  See  alio  ntfte  to  JUvin^wiofi  ▼. 
KtUdU.  41  Id.  168. 


Habdy  v.  Hxjkt. 

|U  CAUFOMnA,  84SJ 

Ohs  Oiyss  Mohbt  to  AnoTHxa  to  Bit  upok  Eliction,  and 
L41TBB  so  Usn  It  bt  Dspositiho  It  with  Stakb-holdbb,  this 
is  an  illegal  act,  bnt  the  party  depositing  it  may  retract  his  illegal  act. 
The  money  is  not  forfeited  for  the  benefit  of  the  stake-holder,  but  he 
holds  it  as  bailee  of  the  depositor,  who  may  resume  it  at  any  time  before 
it  is  paid  orer  to  the  winner. 

Beaxs-holdkb. — Whkbb  Pbincipal  Pulcbs  his  Monkt  in  Hands  or  Aobnt 
TO  Bit  upon  Elbction,  and  it  is  so  nsed  by  the  agents  who  deposits 
it  with  a  stake-holder,  where  it  is  attached  by  the  creditors  of  the  agent, 
and  the  stake-holder  was  dted  to  appear  before  the  justice's  court  out  of 
which  the  attachment  issued,  and  knowing  the  facts,  he  stated  them, 
whereupon  a  judgment  was  rendered  that  he  pay  the  money  over  to  the 
creditors,  which  he  did,  the  principal  may  maintain  an  action  against 
the  stake-holder  for  the  money,  and  the  judgment  of  the  justice's  court  is 
no  protection  to  him,  as  he  should  have  defended  against  the  same  in 
some  manner,  interpleaded,  or  appealed  thare&om. 

BsromL. — 0ns  Who  Oivxs  Monet  to  Aoknt  to  Bst  upon  Elsotion, 
nr  Aobnt's  Name,  is  not  estopped  to  deny  that  the  money  is  the  agent's 
when  it  has  been  atttched  as  such  in  the  hands  of  one  with  whom  the 
agent  has  deposited  it,  by  the  agent* s  creditors.   . 

PLanrmv,  Hardy,  gare  03rien  five  hundred  dollars  to  bet  on 
the  election  for  sheriff  of  Sacramento  county,  the  bet  to  be  made 
in  03rien's  name,  without  disclosing  plaintiff's  identity,  but 
for  his  benefit.  Accordingly  O'Brien  made  the  bet  with  one 
Harris,  the  terms  of  which  were  reduced  to  writing  and  signed 
by  O'Brien  and  Harris,  they  appearing  to  be  the  only  parties  to 
it  In  pursuance  of  the  terms  of  the  wager,  O'Brien  deposited 
the  five  hundred  dollars  with  defendant.  Hunt,  who  was  to  act  as 
stale-holder  in  the  matter.  Before  the  election  an  attachment, 
issued  out  of  a  justice's  court  in  pursuance  of  section  126  of  the 
practice  act,  was  served  upon  Hunt,  at  the  suit  of  O'Brien'a 
creditors.  Harris  then,  with  O'Brien's  consent,  withdrew  his 
tve  hundred  dollars  from  the  stake-holder's  hands,  and  O'Brien 
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told  defendant  Hunt  that  the  bet  had  been  made  for  plaintifir. 
Hardy,  and  that  the  money  in  his  hands  belonged  to  plaintiff. 
Defendant  replied  that  he  had  so  suspected  all  iJong.  The  suit 
in  the  justice's  court  against  O'Brien  resulted  in  a  judgment 
against  him,  and  upon  proceedings  supplemental  to  execution. 
Hunt  was  cited  to  appear  before  the  justice.  At  this  examina- 
tion the  court  denied  Hardy's  application  to  be  represented  by 
counsel,  upon  the  ground  that  he  had  no  standing  in  court. 
Hunt  was  fully  aware  of  Hardy's  position,  and  upon  his  state- 
ment of  the  facts,  he  was  ordered  to  pay  over  to  O'Brien's 
creditors  the  sum  of  four  hundred  and  twenty-two  dollars  and 
thirty  cents,  which  he  immediately  did.  This  action  is  brought 
by  Hardy  to  recover  the  money  deposited  by  O'Brien  with  Hunt. 
Hunt  claims  to  be  protected  by  the  judgment  of  the  justice  of 
the  peace  requiring  him  to  pay  the  money  over. 

WinanSf  for  the  appellant. 

Smiih  and  Hardy,  for  the  respondent. 

By  Court,  Baldwin,  J.  There  can  be  no  doubt  that  the  wager 
was  illegal  and  void  as  against  public  policy;  the  direct  effect  of 
such  wagers  being  to  affect  the  purity  of  elections.  This  has 
been  often — ^indeed,  we  believe  universally — held  whenever  the 
question  has  arisen.  If  this  suit  had  been  to  recover  a  wager  of 
this  sort,  the  action  could  not  be  maintained.  But  this  is  not 
the  question.  The  party  depositing  the  money  for  thiis  illegal 
purpose  may  retract  the  illegal  act.  The  money  is  not  forfeited 
for  the  benefit  of  the  stake-holder:  Vischer  v.  Yates,  11  Johns. 
29.  He  holds  it  as  bailee  of  the  depositor,  who  may  resume 
it  at  any  time  before  it  is  paid  over  to  the  winner.  In  this  case, 
it  seems  the  wager  was  terminated  before  the  election,  by  the 
proceedings  taken  at  the  instance  of  O'Brien's  creditors. 

It  is  not  necessary  to  consider  the  illegal  nature  of  these  pro- 
ceedings further,  so  far  as  Hardy  is  concerned;  for  the  case 
stands  as  to  him  as  if  this  money  was  placed  by  him  in  the 
hands  of  O'Brien  for  a  lawful  purpose.  It  would  then  be  the 
ordinary  case  of  one  man  putting  in  the  hands  of  another  a  sum 
of  money  to  be  used  for  a  particular  purpose  by  the  bailee  in 
his  own  name;  or,  as  was  said  by  the  chief  justice  from  the 
bench,  like  the  case  of  an  attorney  depositing  his  client's  money 
in  banlf  in  his  own  name,  at  the  request,  express  or  implied,  of 
the  principal.  In  such  case,  as  to  third  persons,  there  is  no 
reason  for  saying  that  the  money  is  liable  for  the  debts  of  the 
attorney.     The  doctrine  of  estoppel  in  pais  has  no  application. 
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If  A  consents  for  one  particular  purpose  that  B  may  use  hi» 
prox>ertj  as  his,  A's,  own,  as  to  that  purpose  those  dealing  with 
B,  on  the  faith  that  the  property  is  B's,  may  hold  A  to  this  repre- 
sentation; or,  if  A  represents  to  C  that  particular  property  is  D's, 
C  may  hold  this  as  an  estoppel  if  he  deals  with  D  on  the  faith 
of  this  declaration.  But  this  does  not  amthorize  others  to  whom 
the  representation  is  not  made,  especially  those  who  know  the 
true  state  of  facts,  to  deal  with  the  property,  or  attach  or  levy 
on  it  as  the  custodian's  own.  The  doctrine  of  estoppel  in  pais 
is  thus  stated  by  Greenleaf  on  Evidence,  vol.  1,  sec.  204: 
"  With  regard,  then,  to  the  conclusiyenees  of  admissions,  it  is 
first  to  be  considered  that  the  genius  and  policy  of  the  law  favor 
the  investigation  of  truth  by  all  expedient  and  convenient 
methods;  and  that  the  doctrine  of  estoppels,  by  which  further 
investigation  is  precluded,  being  an  exception  to  the  general 
rule  founded  on  convenience  and  for  the  prevention  of  fhiud,  is 
not  to  be  extended  beyond  the  reasons  on  which  it  was  founded. 
It  is  also  to  be  observed  that  estoppels  bind  only  parties  andl 
privies,  not  strangers."  See  note  2,  for  illustrations,  Co.  Lit* 
802  a. 

Again,  in  section  207,  the  author  says : '  'Admissions  which  have 
been  acted  on  by  others  are  conclusive  against  the  party  making 
them  in  all  cases  between  him  and  the  person  whose  conduct  he 
has  thus  influenced.  It  is  of  no  importance  whether  they  were 
made  in  express  language  to  the  person  himself,  or  implied  from 
the  open  and  general  conduct  of  the  party.  For  in  the  latter 
case,  the  implied  declaration  may  be  considered  as  addressed  to 
every  one  in  particular,  who  may  have  occasion  to  act  upon  it. 
In  such  cases  the  party  is  estopped  on  grounds  of  public  policy 
and  good  faith  from  repudiating  his  own  representations." 

These  citations  show  clearly  tiiat  there  is  no  such  doctrine  in 
the  law  of  evidence  as  that  a  casual  or  other  declaration  or  act, 
made  or  done  by  a  party,  which  another  may  happen  to  hear  of, 
which  would  authorize  the  latter,  without  seeking  further  inf or 
mation,  to  go  on  and  act  as  if  it  were  true,  and  hold  the  author 
concluded  by  it.  If  this  were  so,  the  nimiber  of  parol  estoppels 
might  be  so  enlarged  as  to  make  almost  every  act  or  admission 
an  estoppel.  It  would  be  scarcely  safe  to  say  or  do  anything  in 
reference  to  his  rights  or  property,  lest  he  might  be  held  to  some 
estoppel  in  favor  of  parties  who  had  no  relations  with  him  at 
the  time  of  these  acts  or  declarations:  See  also  Black  v.  ZachO' 
riah,  8  How.  511;  United  States  v.  Vaughn,  8  Binn.  894. 

There  is  no  difficulty  in  distinguishing  this  money.    Thft 
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plaintiff  did  not  part  with  the  ownership  by  allowing  it  to  be 
used  for  his  benefit,  though  in  the  name  of  another.  It  was 
to  be  used  for  this  one  purpose— -not  invested,  or  changed,  or 
further  dealt  with.  The  money  in  the  hands  of  the  agent 
remained,  as  between,  him  and  the  principal,  the  money  of  the 
principal.  Upon  the  ifietraction  of  the  wager,  if  not  before,  the 
right  to  its  possession  was  in  the  plaintiff.  This  identical 
money  was,  it  seems,  deposited  with  the  stake-holder.  We  can- 
not see  why  the  plaintiff  did  not  have  a  right  of  action  for  it — 
especially  as  O'Brien  interposes  no  objections.  And  so  are  the 
authorities:  Vxacher  t.  Totes,  11  Johns.  29;  Yates  y.  Foot,  12  Id. 
10;  Duke  of  Norfolk  v.  Worthy,  1  Camp.  337;  Mason  v.  Watte,  17 
Mass.  560;  People  v.  Houghlaling,  7  Cal.  348. 

The  judgment  of  the  justice  was  no  protection  to  Hunt. 
Hardy  was  not  a  party  to  the  judgment.  On  the  contraiy,  the 
justice  refused  to  x>ermit  him  to  contest.  Hunt,  knowing  the 
facts--if  he  is  to  be  considered  as  a  garnishee — should  haye  set 
them  up  in  some  way,  in  resistance  to  the  proceeding;  if  neces- 
sary, i>erhaps  he  might  have  filed  an  interpleader  for  his  protec- 
tion; or  at  least,  appealed  from  this  irregular  and  unauthorized 
judgment.  In  Oldham  t.  Ledbetter,  1  How.  (Miss.)  47,  the  court 
of  errors  and  appeals  of  Mississippi  says:  "The  garnishee  is 
regarded  by  the  law  somewhat  in  the  light  of  a  trustee,  and  is 
bound  to  protect,  by  legal  and  appropriate  steps,  the  rights  of 
all  parties  to  the  goods  or  credits  attached  in  his  hands;  and  if, 
after  notice,  though  execution  may  haTe  been  awarded  against 
him,  he  shall  satisfy  the  judgment,  it  will  be  in  his  own  wrong, 
and  constitutes  no  valid  defense  to  the  claim  of  the  assignee. 
This  position  is  fully  sustained  by  an  authority  in  Corsee  y.  Craig, 
1  Wash.  425;  and  in  Wise  y.  HiUon,  4  Oreenl.  435,  it  was  held, 
etc.  The  decision  in  the  case  of  Presoott  y.  Hull,  17  Johns. 
290,  IS  in  accordance  with  these  authorities."  In  this  case  it 
was  held  the  garnishee  should  haye  protected  himself  by  a  bill 
of  interpleader;  and  failing  to  make  the  defence,  he  was  held 
liable.  Tarborough  y.  Thompson,  3  Smed.  &  M.  291  [41  Am.  Dec. 
626],  affirlns  the  same  general  doctrine. 

If  it  be  contended  that  the  title  to  this  money  passed  by  a 
leyy  of  the  attachment,  the  answer  is,  that  if  this  could  be 
under  any  circumstances,  it  did  not  in  this  instance,  becaust 
the  money  was  not  the  prox>erty  of  O^rien. 

On  the  whole  case,  we  think  the  judgment  should  be  affirmed. 

VvELD,  J.  9  concurred. 
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Illegal  Waokb  is  Rbtooablb  at  Ant  Time  bbvobb  Event  Happens^ 

uid  s  revocation  thereof  entitles  the  parties  to  a  return  of  their  depositss 
TarleUm  v.  BaJser^  44  Am.  Dec.  358;  Iliekenon  v.  Benmm^  40  Id.  115;  see 
note  to  AUen  v.  Dodd,  Id.  635. 

S^AKB-HOLDBR  OF  MONET  WaOEKED   UFOIT  RbSUUF  OF  ElBOTION  Cannot 

pay  over  the  money  lawfully  in  opposition  to  the  order  of  his  principal,  nor 
can  he  refuse  to  deliver  up  the  wager  if  demanded  hefore  the  determination 
of  the  final  result  of  the  election:  J^ff^ty  v.  /tdUtn,  36  Am.  Dec  456.  Ac- 
tions against  stakeholders  generally,  see  Dauterwe  v.  Brtnusard,  39  Id.  550; 
Staqf  V.  Foss,  36  Id.  755;  Bledsoe  v.  Thompson,  57  Id.  777;  Shaekl^ord  v. 
Ward,  36  Id.  435;  BaUt  v.  LanccuUr,  51  Id.  696;  MyUnger  v.  Springer,  38 
10.774. 

Monet  Advanced  to  Another  to  be  Bet  on  ELEonoN,  or  to  be  need  to 
violate  the  provisions  of  any  public  statute,  cannot  be  recovered  back,  thqpgb 
never  used  by  the  receiver  for  the  purpose  for  which  it  was  sent:  Morgan  v. 
Qroff,  49  Am.  Dec.  273. 

*  Estoppel,  when  Asises  bt  Silence,  Concealmbnt,  or  Misrepresen- 
tation: See  TUua  v.  Moree,  63  Am.  Dec.  665,  and  cases  in  note. 
.  The  principal  case  is  cfted  with  approval  in  WaUiftg  v.  MiUer,  15  GaL 
38,  where  the  court  say:  "  Upon  the  facts,  we  think  the  plaintiff  entitled  to 
recover — ^the  payment  to  the  officer  after  notice  being  no  protection:  See 
Hardy  v.  Hunt  for  the  doctrine  in  such  cases."  The  principal  case  is  also 
cited  in  Johnston  v.  RuMseU,  37  Id.  670,  wherein  the  general  qnestion  of  bets 
upon  eleotkms  is  discussed. 


HoBB  V.  Babshb. 

[11  Califobvia,  898.] 

Bulb  that  Factor  cannot  Pledge  Ooods  Applies  onlt  to  Technical 
Factors,  whose  notorious  duty  is  to  sell  goods  of  others  consigned  to 
them  for  that  purpose,  in  California,  affirming  HvUhinson  v.  Bown,  6 
Gal.  383. 

Where  One  has  Large  Number  of  Barrels  op  Flour  in  Warehouse, 
ssD  Sells  Entire  Quantttt  to  Several  Separate  Purchasers, 
giving  to  each  his  delivery  order  upon  his  warehouseman,  if  the  purchas- 
ers all  surrender  their  several  orders  to  the  warehouseman  without  mak- 
ing any  separation,  but  voluntarily  leave  the  flour  standing  on  the  booka 
to  the  credit  of  each  for  his  proper  number  of  barrels,  the  delivery  to 
each  purchaser  \b  complete.  When  each  purchaser  presented  his  order, 
he  was  entitled  to  a  separation  of  his  number  of  barrels  from  the  mass, 
or  not,  at  lus  election. 

Ix  December,  1858,  Barker  &  Paddock  purchased  six  thou- 
sand  six  hundred  and  forty-nine  barrels  of  flour  from  a  firm  of 
dealers,  which  flour  was  at  the  time  in  the  storehouse  of  Tilden 
&  Little.  This  sale  was  negotiated  through  West,  a  broker,  and 
it  was  understood  that  the  sale  was  to  be  kept  secret  for  busi« 
aess  reasons.    The  flour  was  of  two  brands,  Oallego  and  Hax«^ 
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all,  and  Barker  &  Paddock  employed  West  to  tsell  it  for  them. 
The  flour  still  standing  upon  the  warehousemen's  books  in  the 
name  of  the  former  owners;  they,  from  time  to  time,  drew  orders 
on  Tilden  &  Little  in  favor  of  West  for  a  large  portion  of  the 
flour.  They  also  drew  an  order  in  favor  of  Barker  &  Paddock 
for  another  large  portion  of  the  flour,  and  the  latter  indorsed 
this  order  over  to  West.  West  delivered  these  orders  to  Tilden 
&  Little,  and  they  credited  him  upon  their  books  with  the  quan- 
tity of  flour  specified  therein.  Li  March,  1854,  plaintiff's  loaned 
West  sums  of  money  aggregating  eleven  thousand  five  hundred 
dollars,  and  received  in  pledge  warehouse  receipts  upon  Tilden 
&  liittle  for  one  thousand  five  hundred  and  forty-four  barrels 
of  flour.  These  receipts  were  in  favor  of  West,  and  plaintiffia 
surrendered  them  to  Tilden  &  little,  and  took  from  them  in 
their  own  name  two  new  receipts,  one  for  three  hundred  and 
twenty-four  barrels  Haxall,  and  the  other  for  one  thousand  two 
hundred  and  twenty  barrels  Gallego.  These  receipts  were 
dated  May  17,  1854.  This  was  the  practice  between  West  and 
Tilden  &  Little:  where  the  former  made  a  sale  of  flour,  the  lat- 
ter would  either  deliver  it  to  the  purchaser  or  transfer  it  to  his 
account,  and  charge  it  to  West.  In  addition  to  the  flour 
pledged  to  plaintiffs  by  West,  he  sold  them  five  hundred  barrels 
of  Oallego  flour  in  September,  1854,  "  to  be  inspected  super- 
fine." PlaintiffiB  delivered  the  order  for  this  flour  to  Tilden  & 
Little,  and  they  set  over  to  their  account  four  hundred  and 
eighty  barrels,  this  being  all  that  remained  in  West's  name. 
Plaintiffs  were  engaged  in  completing  a  separation  and  inspec- 
tion of  their  flour  at  the  time  of  the  seizure  by  the  sheriff,  when 
defendants  forbid  them  to  proceed  further.  Plaintiffs  now 
claimed  the  Haxall  and  Gallego  flour  as  their  own,  but  Tilden 
&  Little  refused  to  give  it  to  them  at  defendants'  command. 
The  sheriff  then  took  possession  of  the  flour,  at  the  suit  of  Bar- 
ker &  Paddock  against  Tilden  &  Little.  At  the  trial  it  was 
shown  to  be  customary  in  San  Francisco  for  factors  to  store 
goods  in  their  own  name.  It  was  also  shown  that  during  the 
years  1854-5  West  occasionally  bought  and  sold  flour  on  his 
own  account.  The  court  instructed  the  jury  "  that  plaintiffs 
bad  made  out  title  to  the  property  described  in  the  complaint, 
to  wit,  one  thousand  three  hundred  and  twenty  barrels  Oallego 
flour,  and  three  hundred  and  twenty-four  barrels  Haxall  flour, 
and  that  they  were  entitled  to  recover."  Judgment  for  plain- 
tiffs, and  defendants  apx>ealed.  This  case  was  before  the  court 
once  before:  See  Eorr  v.  Barker^  8  Cal.  608. 
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Lake  and  Crittenden,  for  the  appellants. 

Shaften,  and  Park  and  Heydenfeldt,  and  Ruiaon,  for  the  re- 
spondents. 

By  Ck>urt,  Btjbhett,  J.  The  first  point  made  by  defendants  is, 
that  West,  being  only  employed  to  sell,  had  no  right  to  pledge* 
not  cren  to  persons  ignorant  of  the  fact  that  he  was  not  the 
owner. 

In  the  case  of  Martini  y.  Coles,  1  Mau.  &  Sel.  145,  Lord  EUen- 
borough  said:  **  But  it  has  been  decided  ever  since  the  case  of 
Patterson  y.  Task,  2  Stra.  1178,  that  a  factor  cannot  pledge.  Per- 
haps it  would  haye  been  as  well  if  it  had  been  originally  decided 
that  when  it  was  equiyocal  whether  a  person  was  authorized  to 
act  as  principal  or  a  factor,  a  pledge  made  by  such  a  person, 
free  from  any  droumstances  of  fraud,  was  yalid.  But  it  is  idle 
now  to  speculate  on  this  subject,  since  a  long  series  of  cases 
has  decided  that  a  factor  cannot  pledge." 

Le  Blank,  J.,  in  the  same  case  said:  "  Whether  it  might  not 
originally  haye  better  answered  the  purposes  of  commerce  to 
haye  considered  a  person  in  the  situation  of  Yos,  haying  the 
apparent  symbol  of  property,  as  the  true  owner  in  respect  to 
that  person  who  deals  with  him  under  an  ignorance  of  his  real 
character,  is  a  question  upon  which  it  is  now  too  late  to  specu- 
late; since  it  has  been  established  by  a  series  of  decisions,  that 
a  factor  has  no  authority  to  pledge,  whether  the  person  to  whom 
he  pledges  has  or  has  not  a  knowledge  of  his  being  a  factor." 

Bayley,  J.,  also  said  that  "a  factor  has  authority  to  sell,  but 
not  to  pledge;  and  therefore  a  x>erson  who  takes  a  pawn  of  a 
factor  takes  it  at  his  x>eril.  If  the  principal  does  anything  to 
induce  the  person  to  belieye  the  factor  really  the  principal,  that 
would  be  a  different  case.  Cases  may,  perhaps,  exist  where  a 
principal  would  be  bound  by  a  pledge  made  by  his  factor." 

It  is  yery  eyident  that  the  judges  thought  the  rule,  as  origi- 
nally established,  was  a  hard  one;  but  they  feel  themselves  con* 
strained  to  adhere  to  a  long  series  of  decisions.  The  acts  of  4 
Geo.  IV.,  c.  83,  and  of  6  Geo.  IV.,  c.  94,  were  subsequently 
passed  modifying  this  rule:  PhUlip  y.  Huih,  6  Mee.  &  W.  594, 
696.  A  statute  of  similar  import  was  passed  in  New  York  in 
1830:  1  B.  S.,  2d  ed.,  762;  Warner  v.  MaHin,  11  How.  228. 

In  this  state  we  have  no  statute  upon  this  subject,  and  the 
harshness  and  injustice  of  the  rule,  as  originally  established  in 
England  under  the  yiews  there  taken  of  the  commercial  policy 
of  that  country  (and  which  reasoos  are  inapplicable  to  our  con« 
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dition),  induced  this  court,  in  the  case  of  HtdchvMon  t.  Bours, 
G  Cal.  883,  to  confine  the  rule  to  a  technical  factor,  *^  where  his 
only  business  is  to  sell  goods  consigned  to  him  for  that  pur- 
pose." We  see  no  sufficient  reason  for  deviating  from  the  doc- 
trine of  that  case. 

The  next  point  that  requires  examination  is  the  objection  that 
no  title  vested  in  the  plaintiffs  for  want  of  segregation;  the 
flour,  being  of  different  qualities,  though  all  of  the  same  brand, 
was  placed  in  one  pile  bj itself.  In  the  former  opinion  we  said: 
"  The  title  to  the  entire  lot  had  passed  from  West  to  the  differ- 
ent purchasers,  and  ilie  flour  remained  with  Tilden  &  Little  in 
the  same  state  it  would  have  been  in  had  each  purchaser  first 
separated  his  number  of  barrels  from  the  mass,  and  then  tbej 
had  all  put  them  together  afterwards." 

We  have  examined  the  most  important  authorities  referred 
to,  and  see  no  reason  to  change  our  former  opinion.  West  had 
a  certain  number  of  barrels  on  store  in  one  mass;  and  as  he 
sold  different  portions  of  this  mass  to  different  purchasers,  he 
drew  a  delivezy  order  for  each  parcel.  Those  several  orders 
were  surrendered  by  the  purchasers  to  the  warehousemen,  who 
credited  each  purchaser  with  the  number  of  barrels  to  which  he 
was  entitled.  This  the  parties  had  the  right  to  do.  There  was 
nothing  improper  in  this  voluntary  act.  It  was  a  matter  of' con- 
venience to  all.  When  each  purchaser  presented  his  delivery 
order  from  West,  he  was  entitled  to  a  separation  of  his  numbcnr 
of  barrels  from  the  mass,  or  not,  at  his  election.  Each  purchaser 
knew  the  exact  condition  of  the  flour,  and  each  had  the  right  to 
let  his  portion  remain  in  the  general  mass.  When  West  had 
drawn  for  the  whole  amount,  and  the  last  purchaser  had  surren- 
dered his  order,  there  was  nothing  further  for  West  to  do.  The 
purchasers  could  not  call  on  West  to  separate  each  portion  from 
the  mass,  because  each  purchaser  had  voluntarily  taken  his  por- 
tion in  the  mass.  After  surrendering  their  several  orders,  and 
taking  a  credit  on  the  books  of  Tilden  &  Little,  the  purchasers 
had  no  further  claim  upon  West.  When  A  has  six  hundmd 
barrels  of  flour  on  store,  and  he  sells  to  B  one  hundred,  to  O 
two  hundred,  and  to  D  three  hundred,  and  gives  each  a  delivery 
order  upon  his  warehousemen,  and  the  purchasers  all  surrender 
their  several  orders  without  making  any  separation,  but  volun- 
tarily leave  the  flour  standing  on  the  books  to  the  credit  of  each 
for  his  proper  number,  we  confess  we  cannot  see  what  further 
act  A  has  to  perform,  or  why  there  is  not  a  complete  delivery  to 
each  purchaser.     If  the  purchasers  choose  to  leave  their  flour 
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in  the  masSy  and  to  trast  to  each  other,  it  is  their  right  to  do  so, 
and  the  seller  has  nothing  further  to  do  in  the  matter  of  deliy- 
erj.  The  title  has  completely  passed  from  the  seller  to  the 
purchasers,  respectiTcly. 

And  the  fact  that  the  flour  was  of  different  qualities  can  make 
no  difference  under  the  circumstances  of  this  case.  The  plain- 
tiffs had  possession  of  a  certain  number  of  barrels  under  the 
pledge,  and  a  certain  number  under  their  purchase;  they  had 
voluntarily  received  the  four  hundred  and  eighty  barrels  with« 
out  inspection.  By  this  act  they  waived  the  inspection  as  a 
condition  precedent  to  delivery.  After  having  received  the  four 
hundred  and  eighty  barrels,  by  having  it  placed  to  their  credit 
on  Tilden  &  Little's  books,  the  plaintiflw  could  only  look  to  West 
upon  his  covenant,  that  the  flour  should  inspect  superfine.  Oon- 
sidering  the  dealings  between  West  and  the  plaintiflw,  they  had 
the  right  to  select  the  four  hundred  and  eighty  barrels  from  the 
whole  mass  received  by  them  from  West,  so  as  to  place  all  the 
bad  flour  among  that  which  was  pledged  to  them.  This  was 
what  they  were  doing  when  they  were  forbidden  by  the  de- 
fendants. 

The  reasoning  of  the  supreme  court  of  Ohio,  in  the  case  of 
Wood8  V.  MoGee,  7  Ohio,  467  [80  Am.  Dec  202],  commenting 
upon  the  decision  of  the  court  of  api>eals  of  Virginia  in  the  case 
of  Pleasania  v.  Pendleton,  6  Band.  478  [18  Am.  Dec.  726],  does 
not  seem  to  us  to  be  conclusive. 

"It  is  impossible,*'  says  the  court,  "  to  answer  the  difficult 
inquiry.  If  a  part  only  of  the  flour  had  been  burned,  in  that  case 
on  whom  would  the  loss  have  fallen  f  If  A,  being  the  owner  of 
two  thousand  barrels  of  flour,  sells  one  thousand  to  B,  but  with- 
out anything  being  done  to  ascertain  the  identity  and  individu- 
ality of  the  part  sold,  and  one  thousand  barrels  are  consumed 
by  fire,  what  is  there  to  determine  that  one  thousand  are  the 
property  of  the  vendor,  and  that  he  shall  bear  the  loss? '' 

It  appears  to  us  that  the  court  sacrificed  the  common  sense 
and  justice  of  that  case  to  the  misapplication  of  a  good  principle, 
when  confined  to  proper  circumstances.  Suppose  A  sells  and 
delivers  one  thousand  barrels  to  B,  and  five  hundred  to  0,  and 
that  the  two  purchasers  afterwards  put  their  flour  together  in 
one  mass,  all  being  of  the  same  brand,  and  without  marks  to  dis- 
tinguish one  brand  from  another;  in  case  of  partial  loss,  upon 
whom  would  it  fall?  It  would  seem  to  be  a  very  inadequate 
^stem  of  jurisprudence  that  could  not  give  a  solution  to  that 
question.    The  parties  had  a  just  right  to  do  what  they  did  do; 
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and  common  justice  would  say  they  should  each  bear  the  lops  in 
proportion  to  his  interest  in  the  whole.  And  what  possible  dif- 
ference can  it  make  if  one  of  the  parties  be  the  seller  and  the 
other  the  purchaser?  In  this  latter  case,  as  in  the  former,  they 
are  each  the  separate  owner  of  a  specified  number  of  barrels. 
The  seller  has  a  thousand  barrels  in  a  warehouse  in  one  mass, 
and  sells  to  a  purchaser  a  portion,  and  gives  him  a  delivery 
order,  which  he  presents  and  takes  a  warehouse  receipt  in  his 
own  name,  leaving  the  flour  in  the  mass^  From  the  transaction, 
it  is  clear  that  it  is  the  mutual  agreement  of  the  seller  and  pur- 
chaser that  the  property  should  remain  together;  for  the  plain 
reason  that  practical  common  sense  will  not  dispute  about  the 
separate  identity  of  two  or  more  things  U^iat  are  all  just  alike.  In 
all  such  cases  we  conceive  it  to  be  the  duty  of  the  courts  to  look 
to  the  intention  of  the  parties.  They  are  competent  to  contract, 
and  they  have  a  practical  knowledge  of  the  best  method  of  carry- 
ing out  their  intentions;  and  the  courts  should  give  effect  to  such 
intentions  when  ascertained.  If  the  parties  considered  it  a  de- 
livery, it  should  be  held  to  be  such,  as  between  them,  or  as  be- 
tween them  and  mere  trespassers. 

The  next  point  which  requires  notice  is  the  objection  that  the 
property  in  controversy,  being  parcel  of  a  large  quantity,  could 
not  be  recovered  in  replevin. 

If  the  views  we  have  taken  be  correct,  that  the  title  had  passed 
from  West  to  the  several  purchasers,  then  there  was  nothing  iii 
the  state  of  the  pleadings  that  would  warrant  the  defendants  in 
raising  this  question.  If  we  consider,  for  the  sake  of  argumeni 
only,  that  the  other  owners  should  have  been  joined  in  the  ac- 
tion, either  as  plaintiffs  or  defendants,  this  objection  should 
have  been  set  up  in  the  answer. 

The  only  remaining  objection  made  by  the  learned  counsel  of 
defendants  which  it  is  necessary  to  notice  is,  that  the  property 
having  been  delivered  to  Barker  &  Paddock,  by  virtue  of  process 
issued  in  their  previous  action  of  replevin  against  Tilden  & 
Little,  it  could  not  be  replevied  by  the  plaintiffi3  in  this  action. 
This  objection,  whether  sufficient  or  otherwise,  was  not  affirma- 
tively set  up  in  the  answer,  and  the  proof  offered  was  proi>erl7 
rejected. 

Judgment  affirmed. 

Tebet,  C.  J.,  concurred.     ] 

PowxB  ov  Factor  to  Plbdos  Gooda  of  his  PRiiroirAL  oontlgned  to 
him  to  lell  !•  dlBoassed  in  the  note  to  Bigtlow  v.  Walker^  58  Am.  Deo.  163f 
•oe  also  Sounev.  Napkr,  10  Id.  641;  BoUv.  McCoy,  56  Id.  223. 
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MxASUBiNO  AND  Settino  Apabt  Ooods  ftre  not  eMentud  to  perfect  sale, 
except  when  it  is  necessary  in  order  to  define  the  subject-matter:  Wirulow  v. 
Leoneurd,  62  Am.  Dec.  354.  Where  the  owner  of  com  gave  an  order  on 
the  agent,  at  the  depot  where  the  com  was  to  arrive,  to  deliver  six  hun- 
dred and  twenty-five  bags  to  a  person  designated,  and  the  agent  recog- 
nized the  person's  right  to  the  property,  it  was  held  that  there  was  a  oon- 
stractive  delivery:  Sahlman  v.  MUU^  61  Id.  630.  Where  defendant  bid 
off  at  auction  a  portion  of  a  quantity  of  hay,  it  was  held  that  to  con« 
atitute  a  delivery  of  it,  separation  of  the  portion  so  bid  off  from  the  resi- 
due, and  an  offer  and  an  acceptance  by  the  buyer,  were  necessary:  Meaner  v. 
Woodman,  53  Id.  241.  Delivery  of  wood  sold  by  the  cord  may  be  suffi- 
•cient,  though  it  has  not  been  measured  by  the  vendee:  HutU  v.  nurman, 
40  Id.  683;  see  a  discussion  of  this  question  in  Brasier  v.  Afuley,  51  Id.  408: 
Eagle  v.  Eichelberger,  31  Id.  449;  and  note  to SMndler  v.  Houtton,  49  Id.  330; 
Odder  v.  Ogden,  53  Id.  6ia 

Thk  pbikoipal  oabb  is  citbd  in  McLaughlin  v.  PiaUi,  27  CaL  451,  where 
the  court  decide  that  a  sale  of  a  given  number  of  cattle  then  running  in  a 
herd  of  a  larger  number  is  an  executory  contract,  and  does  not  apply  to  any 
partiqjilar  cattle  until  the  number  sold  have  been  separated  from  the  herd. 
If  goods  are  sold  (while  mingled  with  othen)  by  number,  weight,  or  meas- 
ure, the  sale  is  incomplete,  and  the  title  remains  in  the  seller  until  the  bar- 
gained  property  is  separated  and  identified.  It  is  cited  in  Ohirardelli  v. 
McDermoU,  22  Id.  539,  where  the  court  hold  that  as  between  the  parties  to 
a  sale  of  goods  on  store  in  a  warehouse,  the  delivery  of  an  order  on  the  ware- 
houseman for  the  goods,  by  the  seller  to  the  buyer,  is  a  delivery,  and  passes 
the  title  to  the  latter  so  as  to  render  him  liable  for  the  price.  In  WrigJU  v, 
Solomon,  19  Id.  64,  the  court  lay  down  the  rule  that  a  factor  cannot  pledge 
as  security  for  his  individual  debt  the  goods  of  his  principal  consigned  to 
him  for  sale.  They  extend  this  rule  to  all  factors,  and  to  that  extent  ovar* 
rule  the  principal  < 
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AsHMAiM,  beM,  ownflnhip  in*  280l 

Inrda,  ownenhip  liit  200. 

bnifiJoMy  ownflnhip  in,  261. 

ooons,  otten,  eto.,  ownenhip  in*  282. 

dogBy  laroeny  of,  250. 

dogB,  ownanliip  in,  250. 

doyat,  pigaona,  wild  geeae,  phaMMiti,  etc,  ownanhip  iB»  28L 

ownenhip,  distinction  between  wild  and  domeatio,  2601 

0WD«)nhip  in  animala  /era  nakurcBf  250. 

oyaten,  ownenhip  in,  261. 

ainf^ng  biida,  ownenhip  in,  260. 

whalea,  ownenhip  in,  260. 
ABSiomuNT  of  contingent  interaata  and  poaaJMlitiaa,  96,  97* 

Bus,  ownenhip  of,  260. 
B1BD8,  ownenhip  of,  260,  261. 

BoniTDABT  LamL,  eatoppel  ariaing  from  aoqnieaoaooa^  02. 
parol  eyidence  concerning,  61  • 

Ck>LOB  ov  TiTLi,  what  ia,  478. 

Contract,  prior  negotiationa  not  admlaaible  to  Tary,  26i. 

CoNTETANGB,  agreement  for,  not  aatlafied  by  tendering  deed  good  In  fona  ealy, 

468. 
CouiiTT,  judgment  againat,  cannot  be  leyied  on  property  of  dtiaen,  740. 
Cbimikal  Law,  infant,  reaponaibility  of,  for  commiHion  of  erime,  400  408> 

DminTioK  of  actoal  foroe,  in  oooneotion  with  charge  of  robbery,  170. 

of  conatmctive  foroe  in  conneotioii  with  charge  of  robbaty,  1791 

of  robbery,  178. 

of  aham  and  frivolooa  anawen,  6S6. 
D008,  action  for  killing,  260. 

larceny  of,  260. 

ownenhip  of,  260. 
DowBB,  compelling  hnaband  to  indemnify  agdnal,  460. 

Bjiotmsnt,  title  in  third  peraon  when  defendant  may  doI  nty  «■,  009^  600 
Eliotiok,  proclamation,  neceadty  for,  760. 
Bauirr  Salb,  defect  in  partiea,  677. 

defect  in  title,  may  release  porohaaer,  576. 

defect  in  title,  of  which  purchaser  haa  notice,  576. 

for  what  defeota  in  title  purchaser  may  be  granted  relief,  670. 
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Bquitt  Salb»  objeotioiis  which  purchaser  may  urge  againat,  077. 

whether  rule  of  caveat  emptor  applies  to,  575. 
EsTATSS  or  Decedents,  claim  against,  objection  to  form  of  affidavit,  whsa 
waived,  327. 

claim  against  objection  to  person  maldng  the  alfidavit  must  be  stated, 
327. 

contract  to  convey,  how  enforced  against,  322. 
Bbtoppbl  by  misrepresentations,  122. 

by  silence,  122. 
BxsouTiON,  return,  title  is  not  dependent  on,  779. 

Fkavd,  circumstantial  evidence  of,  291. 
F>4U]>nLEMT  Deed,  right  of  purchaser  to  attack,  492. 

''"  «8  CoBCPAKiES  are  not  public  nor  qucm  public  oorporatfona,  436. 
care  and  slcill  required  of,  488. 
liability  for  injuries  occasioned  by  gas,  488. 
making  and  selling  gas,  not  a  governmental  fnnotion,  48(k 
obligation  of,  to  inspect  their  pipes  and  mains,  488. 
obligation  of,  to  repair  leaks,  488. 
obligation  of,  to  supply  and  lay  down  pipes,  488L 
light  of,  to  compel  assent  to  agreement,  489. 
right  of,  to  shut  off  gas,  489. 
when  and  whether  obliged  to  supply  gas,  486. 

Oabbas  Corpus,  what  may  be  examined  under,  57. 
Homestead,  claimant  may  have  equitable  estate  only,  84ft. 

claimant  may  have  estate  for  life  or  years  only,  345. 

claimant  may  have  possession  without  title,  345. 

claimant  need  not  be  owner  in  fee,  844. 

in  double  house,  350. 

in  hotel,  350. 

in  partnership  realty,  340. 

lands  rented  to  others,  350. 

may  exist  in  separate  estate  of  husband  or  tn-oommon  ptt>psttj,  M6. 

oooupanoy  by  claimant  is  essential,  347. 

ooonpancy  intended,  whether  sufficient,  348. 

occupancy,  nature  of,  348. 

ooonpancy  for  rental  or  business  purposes,  349,  860l 

on  non-continguous  premises,  350. 

rural  and  urban,  cannot  be  blended,  353. 

title  requisite  to  support  claim  of,  344. 

tMWAVT  between  seven  and  fourteen  years  of  age  is  preramed  inoapabto  «f 

committing  crime,  497. 
oapacity  to  commit  crime,  when  most  be  proved,  497. 
confessions  of,  as  evidence  of  crime,  498. 
over  fourteen  years  of  age  is  presumed  capable  of  oommiMioo  of  orias^ 

498. 
parent's  command  to,  does  not  justify  commission  of  orime,  499. 
punishment  of,  on  conviction  for  crime,  499. 
rape  by,  if  under  fourteen  years  of  age,  498. 
under  age  of  seven  years  cannot  commit  crime,  496i. 
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Judomhit  Uen»  taipeniion  and  ooottnnanoe  of,  708. 
Judicial  Salb>  no  warranty  at,  673. 

See  PUBPHABBB  AT  EziOUTIOir  AKD  JUDICIAL  SaUL 

Lavdlobd  and  Tekaht,  agreement  that  crop  ahall  belong  to  landlord  Ifll 

rent  ia  paid,  482. 
Laboent,  poeseerion  of  stolen  property  aa  evidence  of  goilt,  447* 

poaaeamon  of  stolen  property,  explaining,  450. 

possession  of  stolen  property,  instmotions  to  jury  regarding,  447»  44S. 

possession  of  stolen  property  mnst  be  reoe'nt,  449. 

possession  of  stolen  property,  whether  will  warrant  oonTiotioii.  44S. 
La  Pendens,  extraterritorial  operation  of,  260. 

general  effect  on  pnrchaser,  269. 
Lunatic,  contract  with,  200. 

Mandamus  to  compel  issue  of  exeoation,  714. 

when  proper,  714» 
Married  Woman  acting  aa  sole  trader,  691. 
MoBTOAOE,  barring  of  debt  bars  mortgage,  676. 

deed  under  foreclosure  relates  to  date  of,  676. 

is  a  mere  security,  675. 

sale  of  equity  of  redemption  to  mortgagee,  675. 
Mortgage  of  Chattels,  enforcing  in  another  state,  68. 

executed  in  state  in  which  the  property  is  not  sitoated  i^  gotemsd  by 
law  of  place  where  chattels  are  situate  when  mortgaged,  68. 

record  of,  not  invalidated  by  removal  of  mortgagor,  67. 

remedies  on,  in  another  state,  72. 

removal  into  anothet  state,  when  entitlea  mortgpig^  tq  pqassssloa,  71* 

removal  of  mortgagor  and  bis  property  .to  another  county,  67* 

statea  which  do  not  recognize,  70. 

valid  where  made  is  valid  elsewhere,  67. 

Nbootxabui  Instrument,  attachment  of  funds  represented  by9*69iL 
certificate  of  deposit  is,  675. 

Parties,  necessary,  to  foreclose  mortgage  or  mechanic's  Uen*  754 
Paupers,  actions  against  cities  and  towns  for  support  of,  54. 
Payment  of  sum  less  than  that  due»  when  a  satisfaction,  418. 
Pew  in  church  is  real  estate,  424. 

Pleading,  answer  by  corporation,  on  information  and  belief,  when  propsr« 
633. 

answer,  denial,  code  provisions  respecting,  626. 

answer,  denial  of  acts  done  by  agent,  630. 

answer,  denial  if  insufficient  admits  the  oomplaint,  4^85. 

answer,  denial  of  knowledge  or  information,  sufficient  to  form  *  b^Uef* 
626. 

answer,  denial  of  public  reoords,  629,  630.  > 

answer,  denial  on  information  and  belief  not  allowed  atoomipon  law,  685. 

answer,  denial  on  information  and  belief,  form  of,  683. 

answer,  denial  on  information  and  belief,  when  not  proper,  629-682. 

answer,  denial  on  information  and  belief,  when  proper,  631,  633. 

answer,  denial  on  information  and  belief,  when  may  be  strQck  ont»  686« 

answer,  denial,  want  of  belief  alone,  628.  , .    . 

Am.  Dbg.  Vox^  LXX— «] 
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Plbadino,  Answer,  denial,  what  to  contain,  625. 

answer,  denial,  when  defendant  hae  no  informatioB,  02tt. 

answer,  denial,  when  defendant  hae  no  personal  knowledge,  82S-4tt. 
r,  denial,  when  facts  are  presumptively  within  defendant's  knowl' 
edge,  629,  630. 
rer,  denial,  when  most  be  positive,  628. 

answer,  denial,  where  defendant  is  boond  to  inquire  and  Inlorm  hhnssif, 
629. 

answer,  general  denial,  what  pat  in  issue  by,  698. 

answer,  sham  and  frivolous,  distinction  between,  63Si 

answer,  sham  and  frivolous  may  be  struck  out,  636. 

answer,  verification,  mode  of,  637. 
Pbobatb,  appointment  of  new  administrator  cannot  be  made  while  dd  obs 
remains  in  oflSoe,  710. 

order  of  sale,  effect  of,  710. 

order  of  sale,  when  void,  710. 

sale,  want  of  notice,  710. 
PuBOHASBB  AT  ExMCVTiov  OB  JiTDioiAL  Salb  Jmys  oikly  SQflli  tHk  aa  d* 
fendant  or  decedent  had,  573. 

cavetU  emptor  is  the  rule^  672. 

ctnetU  emptor^  whether  the  rule  of  equity  nlea,  67A. 

oonfirmation  of  sale  precludes  all  further  ol^eotloos  bj,  07il 

defect  in  parties,  677. 

defect  in  title  does  not  release,  672,  673. 

delay  as  a  ground  for  release,  685. 

destruction  of  property  before  completion  of  aala^  688. 

fraud  and  mistake  as  grounds  for  relief,  682. 

fraud  and  mistake,  what  constitute,  683. 

grantmg  time  to  examine  or  cure  defects  in  titles  8781 

irregularities  in  sale  will  not  release,  681. 

miscellaneous  questions  affecting  liability  of,  688. 

mistake,  when  a  ground  for  relief,  684. 

notice  of  sale,  statements  in,  as  ground  for  relief,  684b 

objections  which  may  urge  at  equity  sale,  677. 

payment  to  one  not  entitled  to  receive  it,  685. 

terms  of  sale,  who  must  prove,  580. 

vacating  sale  for  defect  in  title,  674. 

void  sale,  releaso  of  purchaser  from  bid,  680. 

RaiLBOAD,  liability  of  receivers  or  trustees  operating,  428l 

liability  to  passengers  of  another  company,  429. 
Bathoation  by  silence,  134. 
RoBBXRT,  asportation  essential  to,  179. 

by  snatching,  184. 

conviction  of  laroeny  or  lesser  oIEbdm  included  in,  I9L 

defined,  178. 

evidence  of,  188. 

fear  must  precede  taking,  186. 

fear  of  injury  to  character,  186. 

fear  of  injury  to  property,  186. 

fear  of  legal  process  or  prosecution.  1S7. 
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BoBBlBT,  fear  requisite  to,  IM. 
fear  without  force,  178. 
force,  nature  and  amount  of,  18S. 
force  without  fear,  178. 

forcing  one  to  take  leas  tlian  their  Talt^e  for  his  goods,  180L 
indictment  for,  178-180,  19a 

indictment  for,  should  allege  the  ownership  Oi  the  property,  18Ir 
indictment  for,  should  allege  taking  from  the  person  robbed,  181^ 
intent  essential  to,  188. 
intent,  question  of,  is  for  the  jury,  189. 
larceny  is  an  element  of,  178. 
property  taken  must  belong  to  another,  180. 
retoming  property  does  not  purge  offense,  189. 
taking  by  belligerents,  189. 
taking  must  be  against  will  of  party  robbed,  182. 
taking  must  be  preceded  or  aooompanied  by  force  or  ▼iolanos^  IMl 
taking  property  which  taker  believes  to  his,  181,  189. 
thing  taken  must  be  a  subject  of  larceny,  178. 
▼alue  of  property  taken,  180. 
wife  acting  under  control  of  husband,  189. 

Salb,  measuring  and  setting  apart  goods,  when  unneoessafy*  %, 

of  cattle  running  at  large,  797. 
Bpwnno  PKRroRMAXOK,  giving  indemnity  against  wife's  claim  of  dowar»  4081 

of  contract  to  make  good  deed  requires  good  title,  789. 

party  resisting,  what  most  show,  739. 
Statutk,  repeal  of,  pending  prosecution,  309. 
Stolen  Pbopbrtt,  possession  of,  as  evidenoe  of  orima»  447-4M 

possession  of,  explaining,  450. 

recent  possession  of,  what  deemed  to  be,  460. 

Tbvdeb,  when  unnecessary,  488. 
Trust,  parol  evidenoe  to  establish,  258. 

UsaoBS  AND  CusTOio,  when  good,  523. 

Vbndor  and  Vbndbk,  defect  in  title,  liability  for,  Sia 

Waoer,  stake-holder,  when  must  deliver  money,  791. 

WuouTS  and  Msabubis,  power  to  fix  standard  of,  164. 

WiLU  olographic  name  of  testator  at  beginning  Is  not  soffieUnK  448. 
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ABAK1HINMSNT. 


AMTf  111  POfOMiov,  1;  Fwao  Lamini;  Snomo  Pimokmawcb,  i^  7» 

A^QATEMENT. 
8m  B^y^nmo  PKBiomMAWOi,  0. 

AOCEFTAKCB. 

8m  HfP1»TIABIJI  JNSTBUMIHn^  8»  ii 

ACXX)UNT. 

8m  CiJUiiWi  A«^  4^>fi«i8TaATOBs,  5,  0.  23-S6|  Quabduv  av»  Wabb^ 

7t  8;  UsuBT,  3;  WmnaaM,  !• 

ACKNOWLEDGMENTS. 
SmNotabiu. 

ACTIONS. 

%  /  PWBlf  JtaOnODIT;  BZSOUTOBS  AMD  AuMonakTomM,  17i  VoMBKa 

Ibfmm  AJED  UxiiAinnjL  Dkcahtkb;  Bipurrbi;  Trhpami  Iteomk 

ACTS  OF  GOD. 
Sm  ComiON  Carritoii,  6. 

ADMINISTRATOBS. 
Sm  BxiouTOBS  and  ADimnsTRAiois. 

ADMINISTRATOBS  DE  BONIS  NON. 
Sm  BnooTOBS  avd  ADHiNmBATOBa,  4»  7»  18»  S7* 

ADMISSIONS. 
Sm  GBnmrAL  Law,  0;  Trusts  and  Tbuszds»  4. 

ADULTBET. 
Sm  Mabbiaob  and  Ditobcb,  0. 

ADVANCEMENT. 
Sm  Pabint  and  Childs  Wills*  ow 

ADVEBSE  POSSESSION. 
L  Failubb  to  Assbbt  Pabamount  Titli  Inubbs  to  Bbnirt  of  him  whs 
holdi  the  oldest  prMia/ad<  title.    Humphrey  r.  McOail,  9X1. 
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1  DwaLAMATimn  of  Pfenov  ik  Possnsiov  ov  Lahd  abb  AnMi{«ntf.B  to 
■how  that  hii  posMsdon  wm  not  advene;  and  the  want  of  an  advene 
oharaoter  to  hie  poeseesion  which  prevents  aoqaidtion  of  title  by  the  etat- 
ate  of  limitatioiie-  ia  eofficient  to  rebut  the  presumption  of  a  conveyance 
which  the  lapse  of  twenty  yean'  possession  might  raise.  Leger  v.  Doyle^ 
240. 

t.  PoesissioK  Takb5  bt  Own bb  of  JuiaoB  Subvet  ov  iNrBBrsBBVCB  with 
older  and  unoocnpied  survey,  by  erecting  improvements  upon  and  dear- 
ing  and  cultivating  his  land  ootside  the  lines  of  the  interference,  and 
using  the  balance  of  it,  including  the  interference,  as  ownen  usually  do 
their  adjacent  timber-lands,  by  takii|g  fire-wood,  fence-rails,  or  timber  for 
the  use  of  a  saw-mill  for  a  period  of  twenty-one  years,  will  be  such  pos- 
session as  would  give  title  under  the  statute  of  limitations  to  the  part 
within  the  lines  of  such  interference.  But  simply  occasional  entries 
upon  the  interference  for  lumbering  purposes  will  not  constitute  such  a 
possession.     Beaupland  v.  McKten^  115. 

4.  Pbima  Faoib  Pbbsumftion  of  Title  and  OwmEBSHiF  is  raised  by  proof  of 
uninterrupted  adverse  possession  of  personal  property  for  twenty  years, 
and  such  presumption  can  only  be  Overturned  by  proof  that  sooh  posies 
slon  was  not  inconsistent  with  plaintiff's  right,  or  explaining  or  excusing 
such  long  acquiescence  on  some  ground  other  than  proof  of  original  de- 
fect of  title  in  the  possessor.    MeArihur  v.  Oarrie't  Adm*r,  529. 

Bee  Oo-TBHAKor;  Exboutiobs,  21;  Fibbibs,  2;  Posansioir,  2;  Vbndobabb 

Ymsdke.  16. 

AFFIDAVITS. 
L  AFFmATiT  n  Voluiitabt  Oath  Bbduoid  to  Wbitivo,  taken  before  mbm 
Mitboriaed  offiosr,  and  certified  by  him.    ShdUm  v.  Beny,  328. . 

%  AFFmATR  MUR  Bl  IB  WbRINO,  BUT  NBBD  NOT  Bl  SlONBD  by  the  do- 

ponenk    Id. 

See  Hratis  of  Dbobobrtb,  Sl 

AFFRAY. 
See  Cbimihal  Law.  SL 

AQENCY. 

L  Sfbgiai.  AaBBT  cam  Bibd  Pbihgifal  ohlt  to  Bmirr  of  Aothobrt 
CoBFiBBBD  BT  Pbdtoipal;  but  the  prlndpal  Is  bound  by  the  acts  of  his 
agent,  authority  to  do  which  he  holds  him  out  to  the  world  to  possosi, 
although  he  may  have  given  him  more  limited  private  instmetions,  urn- 
known  to  the  persons  dealing  with  him.    Oourmichael  v.  Buck^  220. 

t.  Bona  Fidb  Pubohasbb,  without  Notiob,  of  Pebsonal  Pbofbbtt  fbom 
Agent  will  be  Pbotboted,  where,  although  the  agent  is  intrusted 
with  possession  for  a  special  purpose,  the  principal  has  by  his  act  or  con- 
duct allowed  the  agent  to  appear  to  the  world  as  the  true  owner.    M 

t.  Pabtt  18  Bound  bt  Contract  Made  and  Deuvebed  as  His  A6BEBment» 
when  a  person  having  authority  signs  the  names  of  all  parties  to  the  in- 
strument.    FuUkfor  V.  Bandon,  281. 

^  Agent  mat  Make  Coktraot  his  Own,  while  contracting  as  such,  whethet 
known  as  an  agent  or  not;  and  such  liability  cannot  be  affected,  although 
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In  an  Action  of  oMvmpaK  against  the  principal  it  wonld  be  competent  to 
■how  the  existence  of  an  authority  to  the  agent  to  enter  into  the  eon- 
tract,  and  thus  make  the  principal  liable  also.  Jlendenon  y.  Martin^  606. 
ft.  AoBicT  IS  Alonb  Liablb  on  Sealed  Instbuuent,  where  it  porports  to  be 
the  deed  of  the  agent  and  not  the  deed  of  the  principal,  although  the 
agent  describes  himself  as  the  agent  of  another.    Id, 

6.  Whbbb  Director  o?  Railroad  Ck>ifPANT  Subscribed  for  additional  shares 

of  stock  for  and  in  the  name  of  a  certain  large  stockholder  in  the  corpo- 
ration, to  relieve  the  company  from  embarrassment,  such  stockholder 
being  at  the  time  a  resident  of  a  foreign  country,  and  immediately  noti* 
fied  tlie  latter  of  what  he  liad  done,  and  the  stockholder  never  made  any 
reply,  and  the  accruing  dividends  on  his  other  stock  were  applied  in  pay- 
ment of  the  additional  sliares,  and  seven  years  afterward  he  demanded 
and  sued  for  the  dividends,  and  claimed  that  the  subscription  for  the  ad- 
ditional stock  was  unauthoriaed,  it  was  held  that  his  long  silence,  after 
being  informed  of  the  facts,  was  evidence  to  be  submitted  to  the  jury  of 
his  ratification  of  the  act  of  such  director  in  making  the  subscription. 
Philadelphia  He.  B.  B.  Co.  v.  Cowell^  128. 

7.  LOKO  SlLSNCE  TO  (yONSTITUTE  RaTIFIOATIOK  OF  UNAUTHORIZED  ACT  is  UOt 

confined  to  cases  where  the  relation  of  principal  and  agent  exists  between 
the  person  doing  the  act  and  the  person  affected  by  it;  such  conduct  is 
evidence  of  a  ratification,  more  or  less  expressive  according  to  the  dr- 
camstances  under  which  it  takes  place.    Id, 

ft.  Bativigation  of  Unauthorized  Act  of  Stranger  may  not  be  implied  as 
a  conclusion  of  law  from  the  silence  of  the  party  affected  by  the  act,  but 
it  does  not  follow  that  it  is  incompetent  to  be  submitted  to  the  jury; 
and  it  may,  as  a  circumstance,  with  others,  be  submitted  to  the  jury  as 
facts  from  which  they  may  imply  such  ratification.    Id, 

0.  Assignor,  by  Rbmainino  in  Possession  of  Goods  to  dispose  of  them  as 
•gent  for  the  trostee.  Is  deemed  prima/aeie  to  have  conducted  himself  in 
dealing  with  them  in  accordance  with  an  onderstanding  with  his  princi- 
pal, who  is  boond  to  take  notioe  of  the  manner  in  which  the  agent  con- 
ducts himself  in  his  employment,  and  who  is  presumed  to  have  assented 
tohisaots.    Linn y.  Wrighi, 282. 

8m  RAifjfKWTB,  2;  EsTOPPBL,  8,  8;  Ezeoutoss  and  Administrators,  20; 
Factors;  Fraudulrnt  Contbtanois,  4;  Qamino,  2,  8;  Pleading  and 
PRAonoB,  d-8;  Vendor  and  Vendee,  6. 

ALTERATION  OF  INSTRUMENTS. 
AlffBRAnoN  OF  NoTR  RT  ERASURE  OF  Plaob  OF  Patmrnt,  after  delivery 
to  the  payee,  Is  presumed  to  have  been  made  by  the  payee,  and  unless 
the  assent  of  the  maker  is  proved,  renders  the  note  void.    White  v.  //ass. 

See  EzRounoNS,  14;  Mmmrr. 

AMBIGUITIES. 
See  BouKDARiBS. 

AMENDMENTS. 

Bm  JCZROunoRB*  84}  Jitdomints,  1;  Notaries,  1|  Pliadiho  avd  PRAono^ 

5-8;  Records,  2-4^ 
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ANIMALS. 

1.  Owvn  ov  Doo  BAM  Bmm  Tmotmbtt  nr  Hni  m  will  mtBlto  him  to  bmIb* 

tein  an  aotioii  agtiu^aiiy  one  for  kUUng  or  injniing  him.  WheaUeif  t. 
Harris,  2B8. 

2.  South  Cabouna  Fkhob  Law  Bbquxbis  Gattu  to  m  FnroiD  our,  avd 

HOT  IN.  It  ia  therefore  not  nnkwfiil  for  the  owner  of  hoceee  to  pemdl 
them  to  run  at  large  over  lands  not  gnarded  by  aooh  a  fence  a>  ^e  law 
prescribes.  Murray  ▼.  8.  O,  R.  R.  Co,,  210. 
S»  Bhtbt  or  HoBSB  ufon  UNiNOLoaiD  RAn.ROAD  Track  n  No  TrbbpaKi 
and  the  owner  thereof  is  not  guilty  of  negligence  in  allowing  him  to  be 
at  large.    Id, 

4.  OwvKB  Runs  Risk  only  of  Aocidxiital  Injubdm  to  Honai  which  he 

permits  to  ran  at  laige,  and  can  recover  for  any  Injniy  thereto  from  iSbm 
negligenoe  of  another.    Id, 

See  ExiouTioirSy  5;  RAnaoAPii,  2. 

ANSWER. 
See  Plkabino  and  Pbaotici,  0-17»  81. 

APPELLATE  CX)URTS. 

See  OmmrAL  Law,  14;  Jubibdiotion,  1;  Mabbiaob  and  'Drmmm^  10| 

Plxaddto  and  PnA€nai»  20^  22»  23»  24»  3S. 

ARREST. 
See  CoBPOSAnoNSy  6. 

ASSIGNMENTS  FOR  BENEFIT  OF  CRBDITOBS. 

1.  AanoNifKNT  FOB  Bbnkfit  of  Cbkditobs  that  LfOLUDKS  ONLT  Past  of 

Dbbtob's  Pbopkbtt,  and  exacts  from  the  creditors  a  release  of  the 
debtor,  is  frandolent.    Oadiden  v.  Carmm,  207. 

2.  Asugnmxnt  bt  Pabtnbb  fob  Bbnbfit  of  Cbkditobs  that  exacts  h  re- 

lease of  the  firm,  as  well  as  of  himself,  is  frandolent.    Id, 

5.  Absionmknt  Pboykd  to  hayb  bkxn  Intended  to  Seourb  Pbbfkbbkd 

Cbbditobs,  and  those  who  had  incnrred  liability  as  snretles  of  the 
aangnor,  and  also  to  seonre  to  the  assignor  certain  benefits  ont  of  the 
property  to  the  hinderance  of  other  creditors  in  the  enforcement  of  their 
zl^ts,  is  fmndnlent  and  void  as  to  the  defeired  creditom.    X^imiT. 

Wright,  7«1, 

See  Pabtnxbsrip,  6. 

ASSIGNMENTS  OF  OONTRACT& 
L  Ant  Chosb  nr  AcnoN  mat  bb  Absignbd  in  Texas,  and  soit  bnN^t 

thereon  by  an  equitable  holder.    Hopkins  v.  Upshur,  376. 
2.  Obdeb  Dbawn  on  Pabticulab  Fund,  afteb  Notice  to  Dbawee,  Comn- 

TDTB8  Equitable  Assiqnment,  and  binds  the  fond,  pro  ianto.  In  the 

hands  of  the  drawee.    Martin  v.  lianer,  223. 
t.  Dm^OTiON  by  Cbeditob  fob  Afpropbiation  of  Debt  and  Assxht  oi 

Debtob  is  all  that  is  necessary  to  constitnte  a  legal  transfer  of  the  debti 

and  neither  the  omission  nor  neglect  of  the  debtor  to  enter  the  transfer 

In  his  books  conld  operate  to  defeat  an  arrangement  dictated  by  his  ered* 

Iter  and  amen  ted  to  by  himself.    Id, 

See  SuBSOBiPTioN,  I;  Vendor  and  Vendee,  1,  3,  18r 
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ASSUMPSIT. 
8m  Patiixiit»  4. 

ATTACHMENT. 
cuunroT  Wurm  ov  Funds  nc  Bakksbs*  Bamm  for  wliioli 

oertifloatM  of  deposit  have  been  iasaed.     BieMUUm  ▼.  Biekards^  055. 
tL  BiTUBir  07  Wsn  of  Atxachmbht  that  It  bad  bikn  Ssbtbd  by  Postiks 

OoPT  tbsrsof  on  Pbdusis  is  sufficient,  withoat  stating  that  tliej 

were  at  the  time  onoccnpied.    SiUer  y.  ScanneM,  775. 
B.  LuN  OF  Attaohxbnt  upon  Rial  Estatb  Takes  Bffiot  Immxdiatv.t 

UPON  Lett  thkebof,  and  the  deposit  of  a  oopy,  with  a  description  of 

the  land  attached,  with  the  county  recorder.    Id, 
d.  NonoB— Deposit  in  Rboobdbb's  Office  of  Copt  of  Wsn  of  Attach* 

KENT,  with  a  description  of  the  property  attached,  is  sofficient  to  operate 

as  notice  of  the  lien  to  thikd  parties.    Mortgage  taken  after  each  deposit 

IS  subject  to  this  lien.    Id. 

A.  Mistake  in  Date  of  Return  of  Wbit  of  Attachment  mat  be  Co»> 

MECTED  AT  AnY  TIME.      Id. 

B.  Officer's  Return  to  LEtr  of  Writ  of  Attachment  need  not  Set  out 

All  Acts  Keoessart  to  Valid  Levt.  The  general  role  with  regard 
to  the  execution  of  mesne  proceas  is,  that  all  presumptions  are  in  favor  of 
the  regularity  of  the  acts  of  the  officer,  and  that  a  return  which  simply 
statss  that  the  proessi  was  executed  is  sufficient  prima  /osie  to  show  a 
dns  and  pnptat  execution.    Id. 

See- Executions  37;  Partnership,  0. 

ATTORNEY  AND  CLIENT. 
See  Executors  and  Administrators*  S4. 

AUCTIONS. 

1.  SUBglTl'UTlON    OF    OnE  NaME    FOR  ANOTHER  ON  AUCTIONEER'S  LI8T   OF 

Purchasers  cannot  affect  the  validity  of  the  sale.  The  orders  directing 
and  confirming  it  give  it  validity.  Hcdltek  ▼.  Ouy,  643. 
t.  Party  ha  vino  Interest  in  Property  about  to  be  Sold  at  Auction  has 
right  to  have  it  offered  for  sale  under  such  ciroumstsnces  as  afford  an 
opportunity  for  fair  competition  amongst  all  who  may  be  diipoaed  to  buy. 
Doubts  about  the  identity  or  title  of  the  property  may  prevent  prudent 
men  from  bidding,  and  are  therefore  enough  to  justify  sny  one  charged 
with  the  duty  of  making  a  sale  in  postponing  the  sals  natii  such  doubt* 
may  be  fsmovsd  and  the  danger  of  sacrifice  avoided.  RcherU  v.  Boberis 
48S. 

SSS  SCATUTB  OF  FRAUDS,  2. 

BAILMENTS. 
I«  PuRuo  ^"^■**  ARE  Held  to  Vert  Great  Dborbr  of  Oare  and  Diu- 
OBNCE  in  lafely  preserving  materials  delivered  to  them  to  be  ground; 
but  their  liability  is  not  as  extensive  as  is  an  innkeeper's  or  common 
carrier'a  If  in  the  exercise  of  inch  care  as  from  the  nature  of  the  case 
is  thought  necessary  for  its  preservation  the  grist  is  lost,  without  the 
Imprudence,  negligence,  or  fault  of  the  miller,  he  will  not  be  liable.  Thif 
dass  of  bailment  ii  known  as  Jooaiio  operi$  /aekndi.  Waltaee  v 
CbMKffl^,250. 
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t.  Mnm^  LiABiLiTr  iob  Qraih  DxLimuED  to  Him  to  bb  ORouyD  Con 
mnris  until  it  !•  «>  groand  and  retamed  to  its  OMmer.  If  the  owner'a 
Mirant  it  preaent  while  the  gnin  is  being  groand,  sssisting  in  the  work« 
nnd  pljMMs  *  sack  of  the  grist  in  a  place  from  which  it  is  stolen,  the  miller 
is  not  relieTod  from  his  liability,  as  the  servant  wliile  so  aoting  was  not  tha 
agent  of  his  master,  bat  of  the  miller.    Id. 

See  DBTnruB,  8;  Factobs;  Oamino»  2. 

BANK  BILLS. 
See  GBmniAL  Law,  6-13;  WmnnsBi^  X 

BANKBUPTCY  AND  INSOLVENOY. 

OoVFUnON  OF  JUDOMBVT  TO  BONA  FiDB  CbBDITOB  18  HOT  FrAUDULBVI  D|»> 

nainoH  of  Imbolvbht  Bbcatb,  even  if  it  have  the  effect  of  giving  hfaa  a 

preference  oTer  other  creditors.    Bkgd  ▼•  Chidtefft  126. 

See  ABSioiTMBifTa  fob  Bbkbfr  of  Cbbditobs;  PABnnaHnDP»  10l»  14. 

BANKS  AND  BANKING. 
See  ArgACHMBMTa,  1. 

BEST  EVIDENGBL 
See  BriDBiiai,  7« 

BETS 
SeeGAMOio. 

BnJi  OF  EXCEPTIONS, 
too  Puumra  Ain>  PBAonoB,  90 

BILLS. 

•aa  0MffOBAnaa%  4|  Bzbootobs  and  ADimnsnuioiai  U^  W%  InAnnr, 

6;  Vbniwb  and  Vbndbi^  0w 

BILLS  AND  NOTES. 
9aa  NioonABLB  iNnBUMsrak 

BIIJJ9  OF  EXCHANGE. 
Saa  Nbootiablb  iNSXBiJiuurai. 

BILLS  OF  LADING. 
Saa  Common  Cabbtbm,  0, 1^  IA. 

BONA  FIDE  PUBCHASERa 
Pabtt  GkiADina  Aa  Bona  Fidf  Pubghasbb  fob  Tautablb  0t»nmii4 
noN  Paid,  without  notioe  of  a  trust,  most  affirmatiTely  prore  the  paj 
msBt  of  the  nonsideration  by  other  evidence  than  the  receipt  upon  tbn 
deed.    LUn^  v.  Lfneh,  187. 
Bee  AoBNOT,  2;  Ex^ounoNS,  2;  Fbaudulbnt  Contktanobs,  6;  Gamino,  1| 
Inbanitt,  3;  Mobtoaoes,  U;  Partnkbship,  19;  Salb,  4;  Taxation,  % 
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BONDS. 
Stt  JviMimnn,  15;  Kotabub,  8»  lOL 

BOOKS. 
8m  BriDBfoi,  2. 

BOUKDARIEa 
I.  FawNi  Bfui— im  n  always  Admisbiblb  to  DmBimni  whitmib  Mow- 

n§|ppf  frf^nM^  OB  Imd  9x%  idontioftl  witli  thcwo  nmntioncwl  in  ths  dMd 

dMoribiag  It    McAferty^.Camfva'BLeme^Sl. 
t»  IiTBVTioir  or  PABfDB  OAHiTOT  Takk  Puuni  OF  Gall  dt  Dud  whidi  !• 

nnunbigoovu,  tlthough  ihm  odl  was  in  fact  not  intended  bj  the  pertlee. 

Id. 

ti   BlFBOT  WILL  M  QlTSV  TO  ImTENTION  OF  PAKTIXa,  IIT  RbPBOT  TO  CaLLI 

XH  DiSD,  only  where  the  words  of  deecription  they  employ  will  ndmH 
of  lu  and  are  not  inooileistent  with  the  intention  pcoTedi  furtiier  than 
line  a  oonrt  of  law  oannot  go.    Id. 

See  DBKD69  0;  Erofpil,  2. 

BUILDINQ  OONTRACra 
See  DAMAOWy  1;  Pabticxbshxf,  1.  - 

BURDEN  OF  PROOF. 
See  BovA  Fmn  Pusohasiss;  Exxoutions,  33;  Fraoduldiv  GomrsTAVOi^ 
.  0|  MiMifio  WoMSir,  6;  NiooiiABLi  hnenvwatB^  Oi  fUn.»oii>%  1« 
t|  WATBaoooBiia,  X 

BY-LAWS. 
See  Oa8  Comfant. 

CALLS. 
9m  DmM,  9;  BouvnARm^ 

CANAL& 
•ae  WATsnooin«M»  L 

CARETKBa 

Aw  GOMMOH 


{ 


CATTLE. 
See  AioiiAUy  t» 

OAYBAT  EMPTOR, 
tee  PnoBATi  CouB!fa»  3-7. 

CERTIFICATES. 
SeeNoTAun. 

CERTDnOATES  OF  DEPOSIT. 

tee  AffTACHMBITB,  1;  CoSPOSATIOirB,  %^ 

CHANCERY. 
SeeEQUiTT. 
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OBABITABLB  USB. 
.  See  SuBSOBiPTioir. 

GHARTBBS* 
8m  CkxBPOBATiom,  SL 

OHATTEL  MORTOAQBa 
8m  MosTOAcns. 

CHECKS. 
BmQjjnMQ^  l;  Nmotiabiji  JxBaamExm,  8»  fi 

CHILD. 

8m  PaBKRT  and  CHILDb 

CHOSBS  IK  ACTION. 
%m  AanoanuMn  of  Contraots;  NioofiABLi  hnamamm 

dBGUMSTANTIAL  SVIDENCB. 
See  Fraud,  I. 

CITY  COUNCIL. 

8m  COBPORATIOKBy  18. 

CIVIL  DAMAGE  LAWa 
0M  BnoDTOBs  AND  ADMnnsnusoM.  17. 

CHUfiCHBS. 
8m  Pbwb;  SuBBCBimov. 

CLADia 

8m  iBAni  OV  DiaEDSBnv  8-6|  liOKOASHi  18. 

CLOUD  ON  TFTLB. 
8m  Marktip  WoMSir,  ^ 

COLOR  OF  TITLB. 
8m  DininTiom;  Taxatiov,  2. 

COMMISSIONERS'  SALBa 
8m  Judicial  Saub,  2,  S. 

COMMON  CARRIEBa 

i.  SnuMBOAT  CoMPAViBs  MUST  Providb  All  Rkahohait.b  FucAunom  t» 
proteot  tlie  property  of  others.  CbielenDeM  in  ptoriding  meeiie  ot 
preyentioa  of  injury*  or  in  the  qm  of  the  means  wliere  prorided,  Aooom- 
pinied  by  injury  to  an  innooent  party,  will  make  the  company  liabk. 
ChrheY.CaLS.N.CceBO. 

t»  Failurb  to  Uai  SrARX-OATOHKRS  18  Btidrnor  of  C4Rgr.ninfB8B  in  an 
action  against  a  steamboat  company  for  setting  fire  to  a  grain-field,  and 
that  fact  being  admitted  by  the  pleadings,  with  other  testimony,  Jostifies* 
a  refnsal  of  a  nonsuit  and  sustains  the  verdict  of  the  Jnry.    Id, 
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H  Owvns  OF  Fl4V>boas  Holdino  THnoBLTif  OUT  A8  Bbavt  Ain>  Will- 
D«  «o  BaoiiTB  FsnoBT  from  the  pabUo  gnanlly  mo  oommiMi  cme* 
iiin»  althoogh  ooly  mAkiog  *  unglo  trip,  uid  reoeiTing  a  port  of  a  ooigo 
oalyi  and  tho  receipt  of  freight  by  the  mister  of  the  boat*  in  TioUtioa 
of  tho  inetmotioDt  of  tlie  owners,  does  not  affeot  their  liability  as  com- 
moo  oarriers.  Bat  if  they  did  not  hold  themselves  oot  as  resdy  and 
willing  to  reoeive  freight  from  the  pnblio  generally,  hot  only  propoeed 
to  take  the  freight  of  partienlar  persons  with  whom  engagements  were 
made,  they  aio  not  oommon  carriers;  and  the  persons  shipping  freight 
under  receipt  from  the  master  of  the  boat,  in  violation  of  tho  private  in* 
strootioos  of  the  owners,  cannot  hold  them  liable  as  oommon  csnriers  for 
loss  of  the  goods.    SUeU  v.  McTyef^tAdnCr^  516. 

4  BVIDBIIOB  THAT  DifBIIDAireS  HAD  BBDT,  Dff  FOBMKB  TlAB8»  BnOAOKD  IH 

Teaxsportatiom  iob  Public  Qhcxballt  is  Abmusiblb  and  inroper 
for  the  consideration  of  the  Jury  in  determining  the  qnestion  whether 
they  were  ooomion  carriers;  but  it  would  not  neoeasanly  be  conolos«ve.  Id. 

4  Wbiok  of  Flat-boat  ufok  Suhkbn  Loo  ur  Bivbb  is  mot  Ixms  fbom 
'*AoT  OF  God;"  the  hnman  sgenoy  directing  the  boat  against  the  log 
being  the  immediate  and  direct  cause  of  the  loss,  and  such  loss  is  clatiod 
among  tho  dangers  of  the  river.    Id. 

%  TAMOh  BviDBircB  n  Admissxblb  of  Ounoic  Bzistiko  oh  PABXroULAB 
BiTBB  BzBMPniro  Flat-boatmbbt  from  losses  cansed  by  tho  dangers  of 
the  river,  althoogh  the  bill  of  lading  contains  no  such  ezoeption;  bnt  to 
oonstitateagoodoastom,  it  is  requisite  that  it  shoold  have  been  nnUonnt 
and  so  goierally  known  and  acquiesced  In,  and  so  well  estabUshed,  that 
the  parties  must  be  presumed  to  have  contracted  with  reference  to  it.  Id. 

7.  Oabbisbs  of  PAflsnroBBs  abb  Bound  to  Ssbboub  Utmoot  Cars;  but 
they  are  not  liable  for  such  perils  as  oeour  wholly  without  their  agency, 
unless  there  is  some  want  of  care  in  escaping  from  tho  ooassqueooes  of 
suchperils.    Spragmv. Smith, 4S4. 

t.  CsBBfKB  OF  PAB8BWOBB8  DT  HU  Ont  GaB8  OFBB  OOMBBOIDIO  LiBBS  is 

liable  as  a  paesenger  osrrier  throu£^oot  the  route.    Id. 

H  CSBBfBB  OF  PaSSBBOBBS  IB  HU  OWB  GaBS  OVBB  GoBBBOXIBO  LiBBS  is 

not  liable  for  an  Injury  occurring  while  the  cars  are  upon  a  connecting 
Use,  and  caused  without  hie  fault  by  tho  neig^igenoeor  misconduct  of  the 
operativeo  of  the  oonneotiiig  line,  over  whom  ho  has  no  control,  unless 
the  connecting  roads  constitute  a  general  partnerehipi  or  are  consolidated 
faithehr  interests.    Id. 

lOl  SbLLINO  THBOUOH-nOKBT  OTBE  OOBBBOTUIO  lOStB  TO  PaBSBBOBBS  doei 

not  render  carrier  liable  for  carriage  of  paesengere  beyond  his  own 
line;  bnt  he  is  liable  for  the  through  transportation  of  freight  and  bag- 
gage»  mmble.    Id. 

U,  CaBBTBH  18  LlABLB  BOB  L08B  OOOUBBINO  BBTOBD  HIS  TBUOBUSt  UVON 

CoNVBOTiKO  Lnrs,  when  he  receives  goods  and  receipts  for  them,  **  to  be 
delivered  on  presentation  of  the  receipt'*  at  a  specified  point  beyond  his 
limits  of  trade  as  a  carrier;  and  delivery  to  a  conneotliig  line  does  not 
free  him  from  obligation  to  deliver  them  at  the  specified  place.  JQffe  v. 
Lamnn$9  2S1. 
tX  Ibtbbbbt  OB  Kbt  Talub  OB  CoROB  Loot  bt  Cam»fBm  must  bb 
Allo WBD  from  the  date  of  notice  of  loss  and  demand  of  payment  of  tho 
id. 
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IS.  Carbiir  18  voT  Emtitlbd  to  Factor's  OoMMiflBUure  as  ABATmm  oi 
DAMAOBy  where  ootton  oonaigiied  to  the  factor  at  a  partieiiUrpUoo  b  lost 
by  the  carrier  on  the  road.     Id. 

14.  In  CoNSTSUonoN  of  Bill  of  Lading,  Pabol  Ryidbnob  is  AranHBiMJ 
to  show  that  the  words  "dangers  of  the  river, **  by  osage  and  cnstom, 
include  dangers  by  fire.    McClure  v.  Cox,  552. 

15.  Pabol  Bvidbnob  is  Admissiblb  to  Explain  RscrrAL  in  Bill  of  Ladino 
that  ootton  was  shipped  on  a  steamboat,  of  a  custom  for  steamboats  to 
carry  barges  in  tow,  and  to  store  freight  at  their  option,  either  on  boat 
or  barge.    Stonb,  J.,  dissenting.    Id, 

16.  Dbclabations  of  Mastkb  of  Stbamboat  whilb  Spares  abb  Sbttino 
FiBB  to  Obain-fiblds  are  part  of  the  re»  geaUB^  and  are  admissible  in  evi- 
dence to  establish  the  liability  of  the  owners  of  the  steamboat  for  the 
damage  done  by  the  fire.    Otrhe  v.  CcUifomia  Steam  Navigation  Co,,  650. 

17.  Dbolarations  of  Defendants  in  Aotion  against  Common  Cabribr  fob 
Xbougbnob  abb  not  Admissible,  when  the  declarations  sought  to  be 
introduced  are  statements  of  facts,  which,  at  the  time  of  giving  instnu^ 
tions  to  the  master  of  his  flat-boat  not  to  take  any  freight  until  he  reached 
a  certain  point  in  the  river,  the  defendant  stated  as  reasons  for  not  tak* 
ing  a  full  cargo  until  after  reaching  the  designated  point;  as,  while  the 
instructions  given  to  the  nwster  may  be  admissible,  yet  it  is  not  penus- 
aiUe  to  make  their  adminibUity  a  pretext  by  which  to  obtain  the  benefif^ 
of  deolarations  as  to  facts  made  at  the  sams  time.  Steele  ▼.  MeT^^e 
Adm'r.  616. 

See  Fnomi  Railboadb;  Tbueib  ahd  TEuarm^  Ml. 

COMMON  PLEAS. 
See  JuRiSDionoK,  2. 

COMMUNITY  PBOP£RTT. 
Bee  Eonam  Ain^  Wob;  Marriage  and  Ditobo^'Ui  VnmoB  amd  Tb» 

DEB,  13. 

COMPLAINT. 
8m  HvnAVD  AVD  Wife,  11;  Mabriaob  abd  Ummm,  fi 

CONCEALMENTS. 
See  CoBPORATiONS,  12. 

CONDITIONS. 
See  NoEARiBB,6. 

CONFESSION  OF  JUDGMENTS. 
Bm  BiUtmmanJt  and  iNsoLYBHor;  PABsanamPt  UL 

CONFIRMATION. 
SeeAuonoHB. 

CONFLICT  OF  LAW& 
I.  Court  Pdbsubs  Laws  of  its  Own  State  in  Dbbbmivimo  Vaumtt  ot 
Judgment  of  a  court  of  a  foreign  state,  in  the  abaenoe  of  evidenoe  of  a 
difference  in  the  laws  of  the  latter  state.    Moore  ▼.  iToorf.  2KI. 
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IL  CoKTRAOT  TO  Pat  Monit,  Hadb  anb  TO  Bc  Pbbformbd  dt  Nbw  Tork, 
will  be  governed  by  the  laws  of  that  state  relating  to  urary,  although  the 
loan  la  seonred  by  a  mortgage  upon  lands  in  Ohia  Loekwoad  ▼.  MUeheU^ 
IS. 

SL   LXX  LOOI  (yONTSAOTUS  CoKTBOLS  A8  TO  COVSTBUOTIOH  AND  VaLIDITT  OV 

Pbbsokal  Coxtbactb.    Kanaga  ▼.  Taylor,  62. 
4.  Lbx  Fori  Oovbrns  Pbocbdubb  and  Evidbmcb  in  actions  on  personal 
contracts.    Id, 

6.  Contbact  Madb  in  Onb  Statb»  and  to  bb  Pbrjobmbd  in  Anothbb,  will. 

if  it  be  valid  under  law  where  it  was  made,  and  not  in  contravention  of 
the  latter's  laws,  be  presumed  to  have  been  entered  into  with  reference 
to  the  laws  of  the  latter,  and  those  laws  will  be  resorted  to  in  ascertain* 
ing  the  validity,  obligation,  and  effect  of  the  contract.  Id. 
6w  No  Bulb  of  Comitt  ob  Intbbnational  Law  RBQinsas  CSoubss  of  Onb 
Statb  to  Bnfobgb  the  law  of  another,  where  the  law  of  the  latter  state 
clashes  with  the  rights  of  dtisens  of  the  former,  or  with  the  policy  of  its 
kws.    Id. 

7.  Contract  Void  unpbr  Law  whbrb  It  n  Madb  n  Void  Bvbbiwhjoul 

Id. 
See  EnAXBi  of  Dbgbdbnts,  1;  Mobtoagbs,  10^  IS;  Konai^  d-4. 

OONNECTED  LINBS. 
Sea  Common  Cabbdcbs,  S-IL 

CONSIDERATIOK. 
Sea  Bona  Pidb  Purobabbbb;  Fravdulbnt  CoNYBTANOMy  1»  S;  OamibOi  1| 

KBQOTIABUllMnBirMBNTB»  9;PaBTNBB8HIP9  ll;TRum  ANDTBI«ni»l. 

CONSTITUnOXAL  LAW. 

1.  Obligation  of  Contract  n  Tmfatrbd  if  the  end  oontsmplalsd  bnr  h  It 
sabstanti^y  defeated.  A  dormant  right  that  cannot  be  smoroed  is  no 
rightatall.    IhUnmrnv.  Magee,e3S. 

&  BiOBT  AND  Bembdt  most  stand  or  fall  together;  to;  deny  tho  latter  is  to 
impair  [the  former.    Id. 

S»  Obligation  of  Contract  mat  bb  Tmfatbbd  withoot  being  en^iialy  da- 
stroyed.  It  is  impaired  if  conditions  are  exacted  whidi  did  aoi  exist 
when  it  was  entered  into.    Id. 

4.  Statutb  Bbqviring  Holdbr  of  County  Warrant  to  pnasnt  it  to  the 
auditor  for  registry  before  a  day  named,  or  be  forever  barred  from  en- 
forcing payment,  is  unconstitntioiiaL    Id. 

$.  Orant  in  Fbdbral  Conbtitution  of  Powbr  to  Congrbbb  to  Rbgulatb 
Wbiobts  and  Mbasurbs  does  not  extinguish  the  right  of  the  states  to 
deal  with  the  same  subject  until  congress  shall  have  exeroiaed  its  power 
in  regard  thereto.    Weaker  v.  Fegdy^  151. 

%  Orant  OF  PowBR  TO  CoNORBSsExoLUDBS  Right  OF  Scats  ovar  same  sub* 
Ject  only  when  the  grant  is  in  express  terms  an  exclusive  authority  to 
the  Union,  or  where  the  grant  to  congress  is  coupled  with  a  prohibition 
to  the  states  to  exercise  the  same  power,  or  where  the  gnoit  to  the  one 
would  be  repugnant  to  the  exercise  of  a  similar  authority  by  the  other. 

Ser  Jurisdiction,  i;  Kotiob,  4. 
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OONSTRUCnOK. 
Bm  CoHiuor  07  Laws,  8;  Cobporations,  3;  Exboutqbs  axd  ADiminnA- 
TOBS,  1;  BflEATB-TAiL,  5;  JuBisDionov,  1;  Omon  Ain>  Offioem,  1| 
Plxaddto  and  PBAonoB,  1;  Wills,  3. 

OONTINUANCB. 
8«6  Cbdokal  Law,  16;  Plxadhto  axd  PRAonoi,  IS. 

OONTRACTTS. 

1.  CoHT&ACT  n  VounrTABT  AVD  Lawful  Aobbembht  l^  competent  pertiee, 

for  a  good  comidemtioii,  to  do  or  not  to  do  a  ipooiflad  thing.    Robmton 

2.  Pabtt  18  BoiTND  BT  Wbittev  Cohtbact,  thouok  hu  Siovatu&b  Don 

KOT  Appiab  at  its  end.  If  hit  name,  written  hy  himself,  appear  in  any 
part  of  the  agreement,  it  may  be  taken  as  his  signature,  if  it  was  written 
for  the  purpose  of  giTing  anthentidty  to  the  instmment,  and  thus 
operating  as  a  signature.  .ISiUkear  ▼.  Randon^  281. 

1.  CONTBAOT    FOUNDZD    DnUDOTLT    OX    IlLBOAL    CoNBIDBBATION    IS    VOID, 

though  the  illegal  act  be  prohibited  under  a  penalty  only.  MUUm  ▼. 
Eaden^  523. 

4.  EXBOUTOBT  OONTBACTS  MaDB  TO  (yOWTBOL  DI8TBIBUTIOH  OF  Mah'^  EsTATB 

after  his  death  are  not  binding.    Needle$*i  Ea^r  v.  NtedleM^  85. 

6.  To  Ptt  Pboof  of  Bxboutioh  of  Covtraot  upon  Ofposivg  Pabtt,  it  must 

be  put  in  issue  by  the  pleadings,  under  the  provisions  of  the  Texas  stat- 
ute.   FMkear  v.  Bandon,  281. 

5.  Whbbb  Contbaot  has  bbbm  Rbddobd  to  WBimro,  avd  is  Intbluoibls, 

evidence  of  what  passed  between  the  parties  before  it  was  written  oul^ 
or  while  it  was  in  preparation,  to  change  or  vary  its  terms,  is  not  admis- 
sible.  This  rule  does  not  exclude  agreements  or  stipulations  made  after 
its  execution,  however.    Bryan  v.  HutU,  262. 

7.  It  is  CkniPBTBNT,  at  Ant  Timb  bxfobb  Bbbaob  of  Ezboujobt  Wbittbh 

Cohtbaot  to  Chahob  or  vary  its  terms  by  a  parol  agreement*  or  to 
annul  or  dissolve  it  altogether,  if  done  upon  a  sufficient  consideratioiL  Id, 
i.  Qttbstion  as  to  whbthbb  akd  when  Timb  is  of  Essbncb  of  CoifTBACT  to 
convey  land  discussed  at  length,  and  numerous  authorities  referred  t^ 
end  the  doctrine  enunciated  which  the  court  deems  applicable  in  Osli> 
fomia.    Oreen  v.  CovUiaud^  725. 

0.  EZPBOTATIOH  OB  HOPB  OF  SuOGEEDmO  TO  ANOBRrOB's  PBOPBBTT  IS  MSBl 

OB  BxMOTB  P088IBILITT,  in  which  there  in  no  existing  right  that  can  U 
the  subject  of  release.  Needk$*9  JBa^r  v.  NeM»,  85. 
See  AoENCT;  Altxbatiok  of  Instbumbnts;  Assioniibnts  of  Coittrac?*^ 
*  Confuot  of  Laws;  Covstitcttional  Law;  Ck>TENAinn;  Damacks,  1) 
Dbbds,  7;  Evidenob,  1;  Bxeoutobs  and  Admiktstratobs,  12;  Ouab- 
DiAN  AND  Wabd,  1;  Infanct;  Insanitt;  Landlobd  and  Tenant;  Mab- 

BIAGE  AND  DlYOBOE,    1;    MERGER;    MORTGAGES;    PARTNERSHIP,   1,  27} 

Pleading  and  PRAonoE,  4;  Rsoords,  S\  Sales;  Speoifio  Perfobm- 
ANOE;  Statute  of  Frauds;  Statute  of  Limitations;  Subscbiftioni 
UsuBT;  Vendob  and  Vendee. 

CONVEBSIOK. 
See  ExEOUTOBS  and  Administrators,  21;  Infancy,  1. 


Digitized  by  VjOOQIC 


Index.  817 

OOKVICnON. 
8ae  Cruoval  Law,  14. 

COPABCENART. 
8«6  Co-TSNAjro7,  3,  4»  6t  7« 

CORPORATIONa 
DuoTOK  07  Railboad  Compant  Stakds  nr  FmuoABr  RiLAnoir  %m 
•tooUiolder,  and  in  acting  for  him  in  hit  ahaenoe,  cannot  be  regarded  aa 
a  stranger.    Philadelpkia  etc  B.  JL  Co.  y.  CfoweU^  12a. 

COUBT  OF  CHANOEBT    HAS  JUBISDICTIOH,  AT    SUIT  OV  StOCKHOLDXB,  TO 

RiSTRAiir  Corporation  from  iasning  certificates  of  deposit  with  the 
intent  that  they  should  circnlate  as  money  when  it  has  no  authority  to 
to  do,  and  such  issue  would  subject  it  and  its  officers  to  losses  and  ptaial* 
ties,  and  inyolve  a  violation  of  its  charter.    BUs$  v.  Andenon^  511. . 

POWKB  TO  I88UX  CeSTITIGATBB  OF  DbPOBIT,  WITH  IXTBKT  THAT  TBXT 
SHOULD  ClBCULATB  AS  M09BT,  18  NOT  WITHIN  CHAHTBB  which  COUforS 

upon  an  insurance  company  the  power  to  receive  money  in  trust  or  on 
depositi  and  "  to  give  acknowledgments  for  deposits  in  such  manner  and 
form  as  they  may  deem  convenient  and  necessary  to  transact  such  bosi- 
ness."  Such  power  to  issue  P^per  for  circulation  as  money  is  not  ex- 
pressly  given  in  the  charter,  and  when  not  expressly  given  in  corporate 
charters,  is  forbidden  by  section  1484  of  the  Alabama  oode.    Id. 

Bill  in  Equitt  is  Insuftioiknt  which  seeks  to  restrain  the  directors  of  an 
incorporated  company  from  issuing  certificates  of  deposit  which  show 
upon  their  face  that  they  were  intended  to  circulate  as  money,  unless 
there  is  an  allegation  in  the  bill  that  they  were  intended,  when  issued, 
to  circulate  as  money.  It  is  not  a  conclusion  of  law  from  the  face  of  the 
certificates  that  the  purpose  of  their  issue  would  be  that  they  might  cir- 
culate as  money,  but  is  an  inference  of  one  fact  fiom  another,  which  may 
be  overcome  by  countervailing  evidence.    Id. 

Municipal  Cobporation  is  not  Liable  in  Damages  fobInjubt  Result- 
ing FBOM  Nequoent  OFFICIAL  CONDUCT  of  ouc  of  its  officers  in  whose 
selection  there  was  no  negligence,  and  whose  employment  was  the  law- 
ful and  necessary  means  of  executing  a  governmental  power  vested  in  it 
for  the  public  benefit,  and  whose  acts  are  not  done  under  the  supervision 
of  the  corporation.    Dargan  v.  Mayor  etc,  qf  Mobile^  565. 

Municipal  Cobpobation  is  not  Ijable  to  Owneb  of  Slave  Neou- 
OENTLT  Killed  bt  Peace-officer  in  attempting  to  arrest  him  for  vio« 
lating  an  ordinance  forbidding  slaves  to  be  abroad  at  night  without  law- 
ful permission;  such  an  ordinance  is  within  the  political  powers  of  the 
municipality,  and  the  employment  of  the  officer  the  necessary  means  for 
execution  of  the  power,  and  from  its  nature  not  susceptible  of  super- 
vision by  the  municipality.    Id, 

Neglect  of  Town  Clebk  to  Index  Record  Fubnishes  No  Cause  of 
Action,  under  a  statute,  making  the  town  liable  for  damages  accruing 
to  any  person  from  the  neglect  of  the  town  clerk,  unless  it  is  the  cause 
of  the  alleged  injury,  which  must  not  result  from  the  plaintiff's  want  of 
diligence;  therefore  it  gives  no  right  of  action  to  one  who  never  examined 
the  records,  and  was  therefore  not  misled  by  the  omission.  Lyman  v. 
EdgcrUm,4i5, 
4M.  Use  Vol.  LXX— 03 
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8.  Faub  Rbpbbsemtaxionb  of  Towh  Cuebk  as  to  Bioobdb  nr  am  Omoi 
wiU  not  give  right  of  aetion  against  town,  under  a  atatate  making  tfaa 
town  liable  for  the  neglect  of  the  town  derk;  Imt  to  hold  the  town  liable 
for  a  defect  in  the  recorda,  the  plaintiff  mnat  either  eramine  the  reoorda, 
or  prove  a  refusal  of  the  derk  to  permit  him  to  do  so  upon  request 
Id. 

i.  SxousK  FOR  Makino  RfiQunr  is  hot  Pbo^abia  undxb  Allboaxiov  Oi 
Kkfusal  of  Town  Clsbx  to  show  records  upon  request    Id, 

10.  Rbqubst  to  Town  Clerk  to  Show  Bioordb  is  not  Provbd  bj  testimcoy 
that  the  plaintiff  asked  the  derk  if  there  was  any  daim  upon  the  prop- 
erty, and  that  he  made  the  inquiry  to  avoid  an  examination  of  the  rec- 
ords.   Id. 

11.  Statbments  of  Town  Clerk  rrsprotiho  Bioordb  in  hib  Oifsor  ari 
NOT  Official  Acts,  and  if  false,  the  town  is  not  liable  for  the  injury  ao- 
cming  therefrom,  under  a  statute  making  the  town  liable  for  the  neglect 
or  default  of  the  town  clerk.    Id. 

12.  Nbolbct  of  Town  Clerk,  wmrriiRtt  Fraudulent  or  not,  to  DnoLoai 
Existence  of  Incumbrance  upon  premises  to  purchaser  is  not  an  offi- 
cial neglect  for  which  the  town  is  liable  by  statute.    Id. 

13.  Municipal  Corporation  is  not  Bbsfonsiblb  for  Maliob  of  its 
Otfiosbs.    Cky  CouncU  ▼.  (TUmer,  562. 

14.  Municipal  Corporation,  nr  Construction  of  Sewers,  Acts  Ministeri- 
ally, and  is  responsible  for  damages  caused  by  the  careless  and  ne^* 
gent  manner  in  wliich  it  dischaiges  that  doty.    Id. 

16.  Allegation  in  Declaration  against  Citt  that  Defendant  "Wrong- 
fully" Permitted  Water  to  Flow  from  its  sewers  upon  plaintiff's 
lots,  "  wrongfully  *'  refused  to  repair  streets,  etc.,  is  demurrable  as  stat* 
ing  a  condusion  oi  lav  the  declaration  should  set  forth  the  facts  from 
which  the  conclusion  of  wrongfulness  may  be  deduced.    Id. 

10.  Declaration  against  City  Alleging  Neglect  to  Repair  Streets  fails 
to  state  a  cause  of  action  if  it  does  not  show  that  the  alleged  damage  re- 
sulted from  that  breach  of  duty.    Id. 

17.  City  is  not  Prima  Facie  Responsible  for  Injury  Caused  by  Flow  oi 
Bain- WATER  from  the  streets  upon  adjacent  lands,  since  its  duty  to  adopt 
a  system  of  drainage  is  legislatiTe.    Id. 

18.  Motives  or  Malice  of  Members  of  City  Oouhcil  in  Refusing  to 
Repair  Streets  is  immaterial  and  irrdeyant  in  an  action  against  the 
dty  for  neglect  to  repair  streets.    Id, 

19.  It  is  Competent  to  Prove  that  Municipal  Corporation  refused  or 
failed,  when  informed  of  the  condition  of  the  street,  to  repair  it,  since  this 
tends  to  establish  the  fact  of  n^ligcnoe.    Id. 

SO.  Evidence  THAT  City  was  Informed  AT  Meeting  OF  ITS  Council,  through 
the  report  of  a  committee,  that  some  slight  repairs  had  been  made  upon 
a  ravine  in  the  street,  is  admissible  as  conducing  to  show  a  recognition  of 
the  street  as  a  city  street,  and  that  the  corporation  was  informed  of  the 
character  of  the  repair  of  the  street,  which  the  plaintiff  contended  was 
insuffident.    Id. 

tl.  PRAcncAL  Brick-mason  Who  had  been  Engaged  in  Construction  oi 
Wall  between  plaintiff's  land  and  the  street  is  competent  to  give  his 
opinion  as  an  expert  upon  the  capacity  of  the  wall  to  withstand  the  flow 
of  rain-water  on  the  inner  side  of  the  wall  upon  the  plaintiff's  land,  in  aa 
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action  agaimt  a  aty  for  the  nndenniiiiiig  of  tho  wall  by  the  flow  of  sar- 
lioe  water  against  the  outer  aide  of  the  walL    Id, 

tti  MuKioiPAL  Corporation  is  mot  Riquirbd  to  Prbtsnt  Flow  of  Watsb 
which  woold  be  detrimental  to  oontempkted  erection,  after  notification 
of  the  owner's  intention  to  boild  upon  hia  lota;  the  dnty  of  repairing 
streets  does  not  involve  a  dnty  to  protect  adjacent  lands  from  a  natural 
floiw  of  water.    Id, 

See  AoKNOT»  6;  Oas  Compakirs;  HioHWATSy  6;  Baiuboads;  Statutb  oi  Lim- 

ITATIONB,  1;  TRUam  AMD  TVTSTKBa,  lOt. 

OOffTB. 

See  EziouTORS  axd  AiaaxwnuLTOBat  80-35;  PLRAinvaARD  Fraotior,  17. 

00-TENAKCY. 

1.  PuROHASR  BT  Trnart  IN  OoMMON  OF  OuTSTANBiNO  TiTLR  innvsa  to  benefit 

of  all  his  co-tenanta.    Lloifd  v.  XyncA,  137. 

2.  Trnavt  IN  Common  cannot  Aoquirb  Indrprndrnt  Titlr  AOAiNto  ma 

Co-TRNANT8y  where  the  land  held  in  joint  tenancy  ia  sold  at  a  treasurer's 
sale  for  non-payment  of  taxes,  by  taking'an  assignment  of  the  purchaser's 
deed  before  the  time  for  redemption  has  expired.    Id, 

t.  P088I88IOK  OF  OnR  Co-URIR  OR  Co-TXNANT  IS  POSSESSION    OF  Af.T.,  as  a 

general  rule.    AUxcmder  v.  Kennedy,  368. 

4,  Co-hrir's  Posssssion  Becomrb  Advrrsr  to  Other  Co-hrirs  by  acts  or 
declarations  repelling  the  presumption  that  the  possession  is  in  his  char- 
acter as  co-heir,  and  clearly  showing  a  claim  of  exclusive  right;  but  the 
hostQe  intent  of  the  possession  must  be  manifested  by  more  unequivocal 
acts  than  are  neceaaary  where  there  ia  no  privity  between  the  parties.  Id. 

fti  Ouster  of  Co-trnants  mat  br  Intrrred  from  Undisturrrd  Possession 
OF  Another  Co-tenant  for  a  great  length  of  time,  accompanied  by  no- 
torious acts  of  exclusive  ownership.     Id, 

6.  Payment  of  Taxes  bt  Co-hrir  in  Possession  does  not  Establish  Ad- 

vrrsr Ch^raotrr  of  the  possession  as  against  his  co-heirs,  when  stand- 
ing Alone,  but  ia  a  droumatanoe  which  with  others  will  ahow  that  fact 
Id, 

7.  Onr  Co-hrir  Lraving  Common  Proprrtt  with  Oihrr  Co-hrirs  for  more 

than  statutory  period,  under  circumstances  excluding  the  presumption 
that  they  intended  to  daim  adversely,  or,  at  least,  that  he  could  have 
reasonably  supposed  they  ao  intended,  will  not  bar  hia  right  under  the 
statute  of  limitations,  although  they  have  paid  the  taxes  for  the  whole 
period.    Id, 

B.  Drorrr  of  Partition  cannot  br  Collatrrallt  Impraohrd  by  a  stranger. 
Oraeemeyer  v,  Beemm,  309. 

•i  Although  Partition  Madr  undrr  Drgrrr  by  commissioners  appointed 
for  that  purpose  ii  invalid,  still  the  decree  without  partition  vests  in  the 
party  named  therein  the  exclusive  title  In  the  land  set  apart  and  con- 
veyed to  him  by  it,  and  constitutea  him  a  tenant  in  common  with  the 
original  grantee,  and  as  such  he  has  sufficient  title  to  enable  him  to  main* 
tain  an  action  of  trespass  to  try  title  against  a  stranger.  Id. 
See  Vrndor  and  Vrndrb»  1. 
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OOUMTEKFEITINQ. 
Bee  CRiMniAL  Law,  &-10. 

COUNTIES. 
L  Pbitati  Pbopbbtt  of  Inhabitaitt  or  Countt  is  kot  Liablb  to  Siizinw 
and  nle  under  ezecalion  to  satisfy  a  judgment  against  the  ooonty. 
JUmerie  r.  OUman,  742. 
t.  Cbsditor  of  Countt  must  Look  to  its  Revenues  alone  for  payment.  JtL 
1.  Caufo&nia   Statute  Authorizes  Suit  against  Countt,  bat  gives  no 
remedy  by  ezeoation.     When  judgment  is  rendered  against  it,  it  is  the 
dnty  of  the  supervisors  to  pay  the  claim  of  the  judgment  creditor  out 
•of  funds  in  the  county  treasury,  provided  there  be  funds  not  otherwise 
Appropriated;  or  if  there  is  no  fund,  and  they  possess  the  power,  they 
innst  levy  a  tax  for  the  purpose  of  payment;  and  if  they  ^1  or  refuse 
to  pay,  or  to  levy  the  tax,  the  creditor  can  resort  to  mandamus  against 
-them;  but  if  there  is  no  fund,  nor  power  to  tax,  the  legislature  must  be 
invoked  for  authority.    Id, 
See  CoawiTUTiOHAL  Law,  4;  Hiohwats,  2, 3;  Poob-law8»  3-(l 

COUNTY  COURTS. 
See  Specific  PESfORiiAHCBy  2, 3; 

COURTS. 
SmArrwLLkTB  Ooubts;  Common  Pleas;  County  Coubts;  Distkiot  Coumn; 
JuBiBDionoN;  Pleading  and  Practice,  3;  Probate  Courts;  Rbooros; 
Supreme  Courts. 

COVENANTS. 
COTBNANTORS  ARE  BouND  PERSONALLY  BY  COVENANT  In  ichich  they  de- 
scribe themselves  as  a  committee  on  the  part  of  a  certain  company,  and 
after  reciting  a  sale  of  •  property,  bind  themselves  to  deliver  it  at  a  desig- 
nated place  and  time.    HemUrton  v.  Martin,  606. 

See  Deeds,  7;  Landlord  and  Tenant*  1,  2. 

CROPS. 
See  Infavot,  1;  Landlord  and  Tenant,  3,  13-15;  Sales*  1;  Troth*  1. 

CRIMINAL  LAW. 
1.  Infant  between  Seven  and  Fourteen  .Years  of  Age  is  Prima  Facib 
Ingapablb  of  Committing  Crime;  but  this  presumption  may  be  over- 
come by  evidence  clearly  proving  the  existence  of  that  knowledge  and 
discretion  deemed  requisite  to  a  legal  accountability.    Oot{firey  v.  State^ 

^  OiNERAL  Principle  is,  that  if  Statute  Creating  Offense  is  Re- 
pealed, no  further  proceeding  can  be  taken  under  the  repealed  law  te 
enforce  the  punishment  after  the  repealing  act  takes  effect.  WaU  v. 
State,  202, 

%,  Indictment  for  Affray  not  Alliging  Fighting  in  express  terms,  bot 
charging  that  the  defendants,  with  force  and  anns,  at  a  certain  time  and 
place,  wore  unlawfully  assembled  together,  and  being  so  unlawfully  as- 
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aembled  and  amyed  in  a  warlike  manner,  then  and  there  did  make  an 
a&ay,  to  the  grest  terror  of  diTora  good  oitiaena,  eta»  !■  enffident.  State 
▼.  WatkUtgUmt  82S. 

4.  Sttub  of  Instrumxnt  alohx  doks  not  Dbtibmikb  m  Lboal  Cbabjlo- 
TBR.  A  forged  inttmment  in  the  following  form,  save  the  mere  spelling, 
will  be  regarded  as  a  statatory  ''order"  for  the  payment  of  money,  and 
not  as  a  mere  request:  "  Wen  19th.  Mr.  Davis  pleas  let  the  boy  have 
$6,00  dolers  for  me.    B.  W.  EarL"    Evan$  v.  State,  98. 

CL  iNDioTMXirr  unpbr  Bbodb  Island  Statute  oonokb5ino  Foboino  of 
Bakk  Bills,  and  the  uttering  and  having  in  possession  counterfeit  bank 
ImIIs,  must  allege  with  due  certainty  that  the  bill  was  in  imitation  of  or 
purported  to  be  issued  by  some  '*  corporation  '*  *'  established  as  a  bank,"* 
and  some  proof  in  support  of  this  allegation  must  be  introduced.  State 
V.  Brown,  168. 

8.  At  Ck>M]f0N  Law,  Ivdiotmxiit  vob  Possbssino  or  Uttbrino  Forobi> 

Bahb  Bill  with  intent  to  defraud  is  not  maintainable,  since  to  constituttr 
the  common-law  cheat  somebody  must  have  been  defrauded  or  cheated. 
Id. 

7.  iNDicraiBNT  fOR  PoesBSSUvo  OR  Uttering  Forged  Bane  Bill  is  main* 
tainable  in  Rhode  Island,  without  alleging  that  it  was  in  imitation  of  or 
purported  to  be  issued  by  some  corporation  established  as  a  bank,  though 
this  allegation  is  necessaiy  in  an  indictment  under  the  statote  concerning 
the  forging  of  bank  bills  and  the  uttering  and  having  in  possession  of 
counterfeit  bank  bills;  for  another  statute  provides  an  indictment  for 
the  forgery  or  criminal  uttering  of  any  promissory,  note  or  any  writing: 
whatever  purporting  to  contain  the  evidence  of  any  debt,  contract,  or 
promise,  and  a  bank  bill  fairly  comes  within  the  purview  of  this  sec- 
tion.   Id. 

6.  Allegation  in  Indictment  for  Criminallt  Uttsbino  Forged  Bane. 
Bill,  that  the  bill  was  in  imitation  of  a  bill  issued  by  a  certain  bank,, 
requires  proof  of  the  existence  of  a  genuine  bank  note  upon  such  bank.. 
Id. 

9.  Uttering  as  True  Note  Purporting  to  be  Issued  bt  Bank  is  an  ad- 

mission  by  the  utterer  of  the  existence  of  the  bank  sufficient  to  prove  it- 
in  the  abeence  of  evidence  to  the  contnury.    Id. 

10.  On  Indictment  for  Criminally  Uttering  Counterfeit  Bank  Notes^ 
it  may  be  proved  that  the  prisoner  on  the  same  day  psssed  as  genuine> 
spurious  as  distinguished  from  counterfeit  bank  notes,  and  that  wheo 
arrested  he  had  several  such  notes  both  signed  and  unsigned  in  his  pos- 
session, for  the  purpose  of  showing  that  he  knowingly  passed  the  counter- 
feit bill  with  the  uttering  of  which  he  is  charged.    Id. 

11.  On  Trial  for  Larceny  of  Baitk  Notb  of  Certain  Value,  instructioo 
that  if  jury  believe  from  evidence  that  the  party  lost  a  note  of  such  value, 
and  that  the  same  was  afterwards  found  in  defendant's  possession,  they 
ought  to  find  the  prisoner  guilty,  unless  his  possession  of  the  note  is  ex- 
plained, is  error.     Hunt.v.  Commonwealth,  443. 

12.  Mere  Possession  of  Goods  Which  hate  been  Lost  is  not  prima  fade 
evidence  of  guilt,  nor  does  it,  of  itself,  raise  the  raspidon  of  guilt.    Id. 

la.  Finder  op  Lost  Goods  dobs  not  Commit  Larceny  simply  because  he 
retains  property  found,  when  he  lias  general  moans,  by  the  use  of  proper 
diligence,  to  discover  the  true  owner.    To  oonstitute  the  retention  of  sucb 
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goods  a  larceny,  he  most  have  known  the  owner  at  the  time  of  the  find* 
ing,  or  the  goods  must  have  been  so  marked  that  he  could  asoertain 
their  owner,  and  must  be  appropriated  to  his  own  use  at  the  time  of  the 
finding,  with  intent  to  take  entire  dominion  over  them.     Id, 

J  4.  Penal  Code  op  Texas,  in  Repealing  Forheb  Laws  and  abolishing  com- 
mon law,  has  neither  changed  the  law  defining  the  degrees  of  murder  nor 
the  punishment  to  be  administered  upon  conviction  thereof;  hence  appel- 
late court  may  affirm  a  judgment  of  conviction  which  has  been  regularly 
rendered,  although  the  repealing  act  took  effect  pending  the  appeal. 
Wall  V.  StoJU,  302. 

16.  Indictment,  in  Common-law  Fobm,  Chaboino  Mubdek  to  have  been 
committed  feloniously,  willfully,  and  of  malice  aforethought,  is  sufficient 
to  sustain  a  conviction  of  murder  in  the  first  degree,  under  the  Texas 
statute.    Id, 

16.  Party  Indicted  fob  Mubdbb  is  not  Entitled  to  Continuance  of  his 
trial,  on  the  ground  of  the  abeence  of  an  important  witness,  where  his  affi- 
davit for  such  continuance  fails  to  show  that  he  had  asked  for  a  subpoena 
for  the  witness,  or  that  he  knew  of  no  other  witness  by  whom  he  could 
prove  the  same  facta.    Id, 

17.  Expressed  Determination  of  Felonious  Intent,  Accompanied  by 
Force  Sufficient  to  Carry  Intent  into  Effect,  makes  a  case  of  taking 

by  open  violence  or  robbery,  as  distinguished  from  a  secret  taking  or 
mere  snatching  by  surprise  from  the  hand  of  another.  State  v.  McOune, 
176. 

18.  Fact  that  Surprise  Aided  Force  Employed  by  Pbisoneb  will  not  pre- 
vent the  force  employed  from  aggravating  the  case  to  one  of  robbery.    Id, 

19.  Taking  Watch  from  Person  is  Bobbery,  where  the  prisoner  passed  his 
arm  through  the  arm  of  the  prosecutor  and  used  violence  sufficient  to 
break  the  ribbon  watch-guard  worn  by  the  prosecutor  about  his  neck,  at 
the  same  time  exclaiming,  "Damn  you,  I  will  have  your  watchi"  not 
withstanding  the  force  did  not  affright,  but  merely  snrpriied*  the  proee- 
ootor.    Id, 

See  Habeas  Cobpus. 

CUSTOMS. 
See  Usaobs. 

DAMAGES. 

I.  Liquidated  Damaoes  ob  Penalty. — ^Where  defendant  agreed  to  erect  a 
building  on  such  a  portion  of  a  lot  as  would  be  satisfatory  to  plaintiff* 
and  give  him  possession  in  three  weeks,  to  hold  for  six  months  with 
privilofCe  of  twelve  months,  and  upon  failure  to  perform  the  agreement 
to  pay  the  sum  of  five  hundred  dollars  damages:  HM,  that  the  sum 
named  was  a  penalty,  and  not  liquidated  damages.  Nash  ▼•  HenmmUa, 
676. 

9.  Power  of  Court  to  Increase  Damages,  super  Visum  Vulnbris,  in 
Cases  of  Mayhem,  does  not  Exist  in  South  Carolina,  however  snoh 
power  may  have  existed  at  the  common  law.    McCoy  v.  Lemon,  246. 

S.  Damages  are  to  be  Assessed  by  Jury  under  Authority  of  Court,  and 
not  by  the  court  indei>endently  of  the  jury,  in  all  cases  sounding  in 
damages.    In  all  instances  of  vindictive  damages,  or  where  there  is  no 
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rule  of  law  regiilating  the  aaiessment  of  damages,  the  judgment  of  th« 
jury,  and  not  the  opinion  of  the  court,  b  to  govern.    Id, 
See  CoMMOK  Cabrtibs,  12, 13;  Corporations;  Executions,  33;  QuARaNTT« 
2;  Landlord  and  Trnant,  9;  Notaries,  7;  Vkndor  and  Vrndeb,  14. 

DAMS. 
See  Watbrooubsb. 

DANGERS  OF  THE  EIVER. 
See  Common  Carribrs,  5^  6, 14. 

DEATH. 

See  CoxTRAon,  4;  Dbxds,  2,  3;  Estates  of  Dboedbnts;  BziODTions,  2I» 

24,  31 1  BzBOUTOBS  AND  Administratobs,  S. 

DEBT. 
See  Judgments,  18, 21. 

DECLARATIONS. 
See  Advebsx  Posmssiov,  2;  Common  Carribrs,  10,  17;  Oorporatiohs,  1ft, 
16;  Estoppel,  6-7;  Ezboutobs  and  Administratobs,  18»  15;  Tbusti 
and  Tbustbbs,  3»  ff. 

DECREES. 

See  JUDOMENTS. 

DEDICATION. 
See  Partnership,  24. 

DEEDS. 

1.  Distinction  bbtwbbn  Will  and  Dbed  is  that  a  will  has  no  operation 

until  the  death  of  the  testator,  and  that  a  deed  must  take  effect  on  its 
ezecntioD,  and  immediately  pats  the  estate  or  interest  given,  although 
it  is  not  essential  that  this  interest  shall  immediately  pass  into  the  pos- 
session  of  the  donee.    B(M  v.  Ilarrison,  203. 

2.  Instrument  is  not  Deed  ip  Interest  Created  do  not  Arise  until 

Death  op  Donor  or  some  other  future  time,  although  it  may  be  denomi- 
nated a  deed  by  the  maker,  may  have  express  words  of  immediate  grant, 
may  have  sufficient  consideration  to  support  a  grant,  and  may  be  for- 
mally delivered.    Id. 

S.  Instrument  that  Purports  to  Convey  Title  after  Death  op  Donor, 
or  at  some  future  time,  is  not  a  deed,  though  in  many  respects  in  the 
form  of  one,  and  may  be  ineffectual  as  a  will  from  a  lack  of  the  requi- 
site number  of  witnesses.    Id, 

4.  DisTiNonoN  between  Void  Deed  and  One  Which  is  Voidablb  only  is 
important  to  observe;  for,  while  nothing  can  pass  by  a  doed  absolutely 
void,  one  which  is  voidable  only  may  be  the  foundation  of  a  good  title  in 
the  hands  of  one  who  has  taken  a  conveyance  in  ignorance  of  the  fraud 
which  makes  the  deed  voidable.    Crocker  v.  Bellangee^  489. 

ft.  Description  op  Land  in  Deed  as  bbino  "  a  certain  tract  or  parcel  of  land 
lying  and  situate  in  the  county  of  Colorado,  being  a  part  of  the  Gilleland 
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leagae,  «id  comfiting  of  fourteen  labon,  whioh  nid  tnot»  eeiaed  m 
above,  oommences  at  the  north-east  oomer  thereof,**  followed  bj  deeerip- 
tion  by  boondariee,  is  sufficient  to  identify  the  land.  Alexander  ▼.  MU- 
ler'B  Ea^rs,  314. 

6.  RxorrAL  in  Deed  or  Payment  of  Pubghasb  Monet  is  no  evidence  of 

the  fact  of  its  payment  as  against  third  persons.    Lloyd  v.  Lynch,  137. 

7.  WoBDS  *'  Good  and  Sufficient  Peed  "  in  a  covenant  import  only  a  con- 

veyance good  in  form,  and  sufficient  to  pass  the  title  actually  held  by  the 
covenantor,  and  not  that  he  would  convey  a  good  title.  Oreen  v.  OovU' 
tottt/,  725. 

6.  Previous  Convetangs  Registered  in  Interval  bbtwbsn  Exsounoii 
Sale  and  Conveyance  by  Sheriff  supersedes  the  sheriff's  deed;  even 
though  it  was  not  registered  within  the  time  prescribed  by  the  registry 
act.    Leger  v.  Doyle,  240. 

0.  Disposition  of  Surplus  Land  where  Calls  of  Deed  do  not  Include 
All  Land  Intended. — Under  an  order  of  chancery,  the  several  lots  of 
a  block  of  land  were  sold  to* different  persons,  the  conveyances  being 
similar  in  form,  and  referring  to  a  recorded  plat  for  description.  The 
descriptions  in  the  deeds  by  metes  and  bounds  did  not  call  for  so  much 
land  as  the  block  contained,  though  the  recorded  map  showed  the  whole 
block  was  intended  to  be  included,  ffeld^  that  the  surplus  land  should 
be  ratably  apportioned  among  the  grsntees.    Manh  v.  StepkenMon,  72. 

See  Boundaries;  Executors  and  Administrators,  16;  Fraud,  3-5;  Fraud- 
ulent Conveyances,  11;  Mandamus,  4;  Notice,  6;  PoaBBSsiON,  2;  Tax- 
ation, 2;  Tender,  3;  Trusts  and  Trustees,  1, 6-8|  Vkndor  and  Yen* 

DEB. 

DEFINITIONS. 
Color  of  Title  is  that  Which  in  Appearance  is  Tia^  bo*  wliioh  In  real- 
ity is  no  title.    EdgerUm  v.  Bmf ,  473. 

See  Affidavits.  1;  Contracts,  1;  Weiobts  avd  MKAEimii. 

DELIVERY. 

Bee  Neootiabli  Instruments,  1;  Sales,.  2,  3,  5;  ScATUvm  ov  TmMmm^  4| 

Ybndor  and  Vendee.  4-0. 

DELIVERY  BONDS. 
See  Judgments,  1& 

DEMAND. 
See  Statute  of  LnntATiONSy  h 

DEMURRERS. 
BeaOoBreMAXioini,  16;  Interpleader,  3,  4, 6;  Plbadixo  amd  PRAflBOi^  SL 

DENL^LL. 
bee  SnKfCMXNT,  7;  Plsadino  and  Praotick*  9-I7t  21. 

DEPOSITIONS. 
Bm  AiTiDAms;  Evidence,  6;  Pleading  and  Practioi»  III 

DESCENT. 
See  Estates  of  Decedents:  Estates-tail. 
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DESCRIFTIOK. 
8m  BoanDAXtMBi  Dbxdb,  6»  9;  Bxsoutiohb,  1, 16|  Tethrb  A2n>  Twobtemm^ 

7.8. 

DESERTION. 
See  Mabbiaob  and  Ditobob,  6»  7. 

DETAINER. 
See  FcmaaoM  Emtrt  and  Unlawful  Dbtainbb. 

DETINUE. 

1.  Dktinub  will  not  Lib  against  Onb  Who  has  bbbn  Di8P08sb88BD  of 

pfoperty  by  l^gal  prooess,  unless  the  legal  custody  of  the  property 
terminated  before  levy  of  the  writ.    McArihur  v.  Carrk^s  AdnCr^  .529. 

2.  In  Detinub,  whbbb  Plaintiff  has  Shown  Prior  Possbssion,  and  made 

oat  a  jnima  facie  case,  the  defendant  cannot  defeat  a  reoovery  by  show- 
ing merely  an  outstanding  title  in  another  with  which  he  has  no  connec- 
tion,    ^ifiis  V.  BoynUmi  540. 

t.  Bailor  mat  Maintain  Dbtinub  fob  Pbopkbtt  Hirbd/  without  waiting 
for  the  termination  of  the  bailment,  where  snch  property  has  been  taken 
from  the  bailee  during  the  term  by  a  third  person,  and  he  declines  to 
sue  for  the  recovery  thereof,  and  notifies  the  bailor  to  sue.    Id, 

4.  Vbrdigt  in  Dbtinub  is  Substantially  Cobrbct  and  in  Pbopbr  Form 
where  in  the  following  words:  **  We  find  all  the  issues  for  the  plaintiff, 
and  that  the  slaves  named  in  the  prooeedings  [naming  them]  are  the  prop- 
erty of  the  plaintiff,  and  that  the  said  slaves  are  in  value  worth  as  fol- 
lows [naming  the  values,  eta];  and  as  the  plaintiff  releases  all  dam« 
ages  for  hire,  we  assess  the  value  of  said  slaves,  to  wit,  three  thousand 
four  hundred  and  fifty  dollars,  as  damages  for  the  plaintiff,  to  be  dis- 
charged upon  the  delivery  of  said  slaTee  by  the  defendant  to  him." 
Rambo  V.  WyaU^t  AdaCr,  544. 

ft.  Judombnt  in  Dbtinub  on  Vbrdiot  fob  Plaintiff,  "that  he  recover  of 
said  defendant  the  said  slaves  [naming  them],  and  on  the  failure  of  said 
defendant  to  deliver  said  slaves  to  said  plaintiff  when  said  plaintiff  demands 
them,  then  that  the  said  plaintiff  have  and  recover  of  the  said  defendant 
the  sum  of  three  thousand  four  hundred  and  fifty  dollars,  his  damages  so 
assessed  by  the  jury,"  is  not  proper  in  form,  but  the  error,  being  merely 
derical,  will  be  corrected  on  error  and  aflirmed.  Id. 
See  ExBOUTXONS,  34. 

DEVISE. 
See  ICabbibd  Wombn^  1-3;  Wnxs,  8. 

DIRECTOE& 
See  AaBVOT,  6;  Oorporations.  1,  4;  Poc»-LaW8»  4 

DISCOUNT. 
See  Pabtnbbsbip,  17*  20i 

dissolution: 

Bee  Partnership,  14. 
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distribution. 
8m  CovTmAOiB.  4:  E&boutions,  35;  Exboutobs  A2n>  ArannBfmASOM^  4i 

Partnbbship,  3,  5. 
DISTRICT  GOURTa 

See  ExECOTiONS,  25. 
DITCHES. 

See  Corporations;  Highwati. 
DIVERSION. 

See  Watsroocrsks. 
DIVIDENDS. 

Bee  AanroT,  6;  Statute  or  LiinTATion»  1* 
DIVORCE. 

See  Marrlaob  and  Diyorci. 

DOGS. 
See  Animals. 

DOMICILE. 
Old  Domioilr  cannot  bv  Forteitbd  withoat  conclusive  proof  tliBl  %u&m 
one  has  been  aoqnired.    Shepherd  v.  Ccusiday,  372. 
See  Estatbs  of  Deordbnts;  Insanitt,  2;  Guardian  and  Wabd,  6. 

DOWER. 
See  SPBomo  Fbrfobmancb,  9;  10;  Tbndbb,  3. 

DRAINS. 
See  Cobporations,  li,  15,  17,  21,  22;  HiOHWATSy  4. 

DURESS. 
See  Patmbnt,  2-4. 

EJECTMENT. 

1.  TiTLB  of  Pbbson  undbr  Whom  Both  Partbs  Claim  hud  vo«  bi 

Frotbd.    Bamard  ▼.  Whipple,  422. 

2.  To  Maintain  Ejbotmbnt  undbr  Prior  Possbssiqn,  plaintiff  need  not 

show  snoh  possession  in  himself.    Bird  t.  Lidni>8t  617. 
8.  Dbfbndant  in  Possbssion  mat  Show  Titlb  in  Third  Party,  where  he 
has  a  prima  facte  title,  and  the  plaintiff  relies  on  his  strict  legal  title.    Id, 

4.  In  Ejbctmbnt,  whbn  Plaintiff  Claims  Titlb  by  virtue  of  older  posses- 

sion,  defendant  cannot  prove  a  better  title  in  another  party  throng 
whom  he  does  not  claim.    Pierqf  v.  iSofttn,  692. 

5.  Defendant  mat  Show  Abandonment  bt  Plaintiff's  Grantor  prior  to 

his  conveyance  to  plaintiff,  where  plaintiff  relies  solely  on  his  grantor^s 
possession  for  title.     Bird  v.  IMros^  617. 
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8.  Pabtt  hatiko  Actual  Prior  Fossbssioh  mat  Rioovkr  Possissiok  from 
second  poaesBor  when  both  claim  only  by  possession,  and  the  suit  is 
between  the  two  parties  only.     Humphreys  ▼.  McCcUl,  621. 

7.  In  Ejbotmskt,  whbrb  Answer  Coin'AiNS  Simple  Denial  of  the  allega- 

tions in  the  complaint,  defendants  cannot  introduce  in  evidence  the  copy 
of  the  record  of  a  former  recovery.    Piercy  v.  Sabin,  692. 

8.  In  Ejectment,  Plaintiff  mat  Prove  that  while  he  and  another  were  in 

possession  each  claimed  the  premises,  soch  claim  being  part  of  the  rt$ 
guUiy  and  admissible  to  show  that  the  party  in  possession  assumed  to 
hold  in  his  own  right,  and  not  in  subordination  to  another.    Id, 

9.  Kbcovert  in  Ejectment  bt  Exkoutor  or  Administrator  against  Hbibs 

OR  DmsEES  is  conclusive  against  them  in  a  subsequent  action  of  eject- 
ment for  the  premises  by  an  administrator  dt  bonis  non^  when  the  de- 
fendants show  no  right  to  the  premises  acquired. subsequent  to  the  rsn* 
dition  of  that  judgment.     Paynt*s  AdvCr  ▼.  Payne,  402. 
See  Executions,  32. 

ELECTION. 

Bee  Exioutors  and  Administrators;  Trusts  and  TRUBTOii  Il»  1^ 

Vendor  and  Vendee,  16. 

ELECTIONS. 

L  State  is  Bound  bt  Statutes  Made  to  Prxtxnt  Tortious  Usurpation, 
and  to  regulate  and  preserve  the  right  of  all  elections.  CbmimmioeoftA  ▼. 
Oarriguest  103. 

t.  It  is  Necessart  to  Validitt  of  Election  that  Governor  should 
Issue  Proclamation  calling  such  election,  and  enumerating  the  offices 
to  be  filled  thereat.  An  office  not  mentioned  in  such  proclamation  can- 
not be  filled  at  such  election.    People  v.  Weller,  754. 

t.  Statutes  Providing  that  Governor  must  Give  Notige  bt  Proclama- 
tion Certain  Number  of  Dats  before  Election  of  the  offices  to  be 
filled  thereat  are  mandatory.  It  is  no  answer  to  say  that  because  the 
constitution  provides  for  the  filling  of  certain  offices  at  the  general  elec- 
tion such  statutes  may  defeat  its  operation;  as,  in  case  the  vacancy 
occurs  immediately  before  such  general  election,  and  after  the  time  for 
issuing  such  proclamation  had  elapsed.    Id, 

4.  Reason  Requirino  Issuance  of  Election  Proclamation  is  to  Give 
Electors  Notice  that  an  election  is  about  to  be  held,  and  of  the  offices 
to  be  filled  thereat.    Id. 

6b  Mode  Prescribed  bt  Statute  for  Inquiring  into  and  Dstxrminino 
Reoularttt  and  Lboautt  of  municipal  election  and  of  the  retoms  mads 
thereof  must  be  followed  as  provided,  to  the  exclusion  of  the  <winmnn«law 
node  of  redress.    CommonweaUh  v.  Oarriguest  103. 
See  EsTOFPSL,  8. 

EMINENT  DOMAIN. 
See  HiGHWATS,  2. 

ENTRY. 
8m  Adverse  Possession,  3;  Executions,  1. 
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BQUTTABLB  ASSfGOnODna 
See  Ammntxsm  or  OtnramAon,  2. 

EQUITY. 

1.  Egunr  wnx  hot  Rslievb  ov  Qboukd  or  Ionobanob  or  Faoib  whioh  the 

pwrty  ooold  hAve  asoertained  by  the  eserciae  of  due  diligenoe.    MeDa$M 
V.  StaU,  406. 

2.  Equttt  will  not  Rslixvb  nioM  Act  Donk  under  Mistake  or  Law  «id 

advice  of  oounsel,  onleBs  there  is  some  additional  groaod  for  equitable 

reUef.    I<L 
8.  8crBPRi8E  IS  NOT  Qbound  roB  Eeuef  in  Equity  unlesis  Aooohpanibd 

WITH  Fraud.    McDanieU  v.  Bank  of  Rutland^  406. 
4.  All  Persons,  whether  Adults  or  Infants,  Who  are  Interested  in 

Suit  in  Equttt,  should  be  Made  Parties  thereto.     Moore  v.  Uood^ 

210. 
ff.  Two  Persons  are  Properly  Joined  as  Plaintiffs  in  Bill  in  Egurrr 

when  both  are  interested  in  the  property  to  be  recovered,  althongh  their 

interests  are  not  co-^ztensive.     Blaekwell  v.  DlaekweU^  556. 
Bee  Assignments  of  Contraots;  Corporations,  2-4;  Husband  and  Win, 

9;  Insanity,  5;  Interpleader;  Judgments,  17;  Judicial  Sales;  Mobt- 

gages;  Partnership,  3,  7>  9;  Payment,  1;  Probatb  Ooubib,  5»  6; 

Pleading  and  Pbactice;  Specifio  Psbfobmancb;  Subsobiptiov,  2^ 

Tbubts  and  Trustees,  12;  Vendor  and  Vender,  4,  5. 

BQUITY  OF  REDEMPTION. 
See  Mortgages,  2,  7. 

ERBOB. 

86eBvn>KMOi9  8»4;  Executors  and  Admini8tbator8»  2, 9;  Hasbab  OoBruB^ 

Pabtnebship,  20;  Pleading  and  FBAOim. 

ESTATES  AT  WILL. 
Bee  Landlobd  and  Tenant,  8, 9, 12-14. 

ESTATES  FROM  TEAR  TO  YEAR. 
See  Landlord  and  Tenant,  8. 

ESTATES  OF  DECEDENTS. 

1.  Succession  to  Personalty  is  CtovERNED  by  Law  of  DomoiLB  of  the 

owner  at  the  time  of  his  death.     Wheeler  v.  BoUii,  363. 

2.  Heirship  must  be  AFFntMATivELY  Shown  by  Those  Claiming  as  Suas* 

and  will  not  be  inferred  from  the  fact  that  they  are  brothers  or  sisters  of 
the  decedent.    Payne* a  AdnCr  v.  Pcaynt^  402. 

3.  Affidavit  to  Claim  against  Decedent's  Estate,  not  Pubpobtuio  to  bb 

BY  Owner  of  the  claim  or  by  his  agent,  and  not  stating  the  deponent's 
means  of  information,  affords  no  justification  for  the  rejection  of  th* 
claim  by  the  administrator,  nnleas  he  puts  his  objection  on  that  ground. 
SKdUm  V.  Berry,  326. 

4.  Claim  to  be  Subrogated  to  Rights  of  ADMunsnuTOR  against  In* 

■ogbnt  Purchaser  of  land  held  in  tmst  by  the  deoeaied,  bat  sold  by 
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tho  administrator  on  oredife,  U  not  a  claim  reqnired  to  be  prMentad  to  th« 

adnnniatrator  for  allowance.     Vandever  y.  lineman,  891. 
&  Sun.  TO  Tbacb  Tbust  tbom  Laitd  to  Monst  throagh  an  ettate  in  proceai 

of  administration  is  not  a  suit  upon  a  claim,  reqnired  to  be  prusented  to 

tbe  administrator  for  allowance.    Id. 
Am  CtoHTBACTS,  4t  9;  £8Tat£8-tail;  £3UOUTioir8»  23,  24;  Bzioutobs  and 

Administbatobs;  Mobtoaoxs,  16;  Pabxnt  akd  Child;  Pbobatb  Coubt; 

SraOITIO  PSBVOBMAKOI,  2»  3. 

ESTATES-TAIL. 
1.  Law  or  EsTATn-TAiL  Disoubsbd.    Price  v.  Taylor,  105. 

S.  ESTATBS-TAIL  ABB  InGLUDBD  IN  PBNKSTLVAyiA  InTBBTATX  AoT  of  April  8, 

1833,  regulating  the  descents  of  real  estate,  and  descend  to  the  hein 
generally,  and  not  to  the  eldest  son.    Id, 

X  BSTATK-TAIL  HAS  BUT  Onb  Litb's  Dubatioh  if  the  donee  dies  withoat 
leaving  issue  at  his  death,  bat  it  is  not  shortened  by  the  fact  of  there 
being  a  limitation  over  on  that  condition.    Id. 

4.  Fbb  is  Ck)NYKBTBD  BT  Impuoatiob  dito  Entail  by  limitation  over  on 
indefinite  failnre  of  issue;  but  if,  instead^  the  limitation  over  be  on  de- 
&nlt  of  issue  at  death  of  the  first  taker,  no  such  implication  arises,  and 
the  limitation  over  merely  reduces  the  fee  to  a  conditional  one.    Id, 

t,  UiTDXB  Bulb  or  Intxbpbbtation  that  Favobs  Heib  in  Doubttul  Casbs^ 
Pennsylvania  courts  incline  in  &vor  of  estate-tail  where  it  descends  to 
all  the  children  equally,  as  such  course  would  be  in  exact  accordance 
with  the  Pennsylvania  laws  of  lineal  descent.     Id, 

€,  PuBPOSB  OF  Pennsylvania  Act  or  April  27,  1855,  is  to  convert  words  of 
entailment  in  estates  thereafter  created  into  words  of  general  inheritance 
in  fee,  and  thereby  repeals  tbe  statute  dt  donU  eondUiondUbui,     Id, 
See  Wills,  3. 

ESTOPPEL, 
i.  Acts  Cowwitiitlvo  Estoppel  in  Pais  must  bb  WiixruL  to  operate  as  a 
torfaiture  of  land.     McAfferty  v.  Conover*»  Ltnu,  67. 

t,   AoBBBM BNT  BT  MiSTAKB  UPON  ERRONEOUS  LiNE  AS  BOUNDARY,  SUppOSing 

it  to  be  the  true  one,  will  not  operate  as  an  estoppel  upon  the  parties 
where  the  true  line  is  in  fact  unquestionable.    Id, 

1,  Pabty  is  Estopped  to  Dent  Right  in  Existence  or  Which  He  In- 
duced Purchaser  to  Ck>NFiDE,  and  on  faith  of  which  he  purchased, 
and  a  subsequent  purchase  by  the  former  and  assertion  of  a  better  title 
to  the  land  is  void  where  he  encouraged  the  vendee  to  buy  the  land,  acted 
as  his  agent  in  the  purchase,  adjusted  the  lines,  paid  the  taxes,  aod 
received  a  commission  on  the  purchase  money.  BtaupUmd  v.  McKeen, 
115. 

4.  Omission  to  Assert  Bight  will  Estop  Party  only  wherb  Silbnob 
Amounts  to  Fraud;  but  as  to  acts  done,  a  different  rule  applies,  and  a 
party  may  be  estopped  without  fraud,  on  the  principle  that  between  two 
innocent  persons  he  whose  acts  occasioned  the  loss  must  suffer.    Id. 

i.  Party  Making  Express  Declaration  will  be  Estopped  to  deny  iti 
truth,  where  it  was  not  confidential,  but  geu'^ral,  and  has  been  acted 
apon  by  others.    AlUchell  v.  Heed,  647. 
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6.  ESTOPPBL  OpEBATES  BE0AU8B  DbOLABATIOH  HAS  IK^KBI  AOTXD  01C»  and  DOl 

becaase  of  its  tmth  or  f abity  or  the  intention  with  which  it  was  made.    Id, 

7.  Facts  Wobkixo  Estoppxl. — Where  H.,  a  clerk,  sold  liqnor  in  M/e  store, 

and  M.  declared  it  belonged  to  H.,  heUl,  that  when  attached  for  the  debts 
of  H.,  M.*8  declaration  estopped  him  from  claiming  the  property.     Id. 

6.  One  Who  Qites  Monet  to  Agent  to  Bet  upon  Election,  in  Agent's 

Name,  is  not  estopped  to  deny  that  the  uoney  is  th^  agent's  when  it  has 
been  attached  as  snch  in  the  hands  of  one  with  whom  the  agent  has 
deposited  it,  by  the  agenfs  creditors.    Uardy  v.  UvM,  787. 

V.  Dependant  in  Execution  is  not  Estopped  pboh  Denting  Sheriff's 
Deed,  where  it  is  made  to  one  who  was  neither  a  purchaser  at  the  sale, 
nor  his  assignee,  devisee,  or  heir.     Landrum  v.  Ilaicher^  237. 

10.  Us^TRPER  OP  Franchise  cannot  Claim  Allegiance  from  Lessee  which 
would  be  duo  from  a  tenant  to  his  landlord,  and  therefore  the  lessee  of  a 
ferry,  when  sued  on  a  note  given  for  the  rent,  is  not  estopped  from  setting 
up  want  of  title  in  his  lessor  to  the  franchise.    MtUon  y.  Iladen,  523. 
See  Marriage  and  Divorce,  11;  Vendor  and  Vendee,  15, 

EVIDENCE. 

1.  WRriTEN  Contract,  Signatures  of  the  parties  to  which  appear  to  be  in 

the  same  handwriting,  is  admissible  in  evidence.    fkUkear  v.  Randon,  281 

2.  Scientific,  Professional;  or  Business  Books  or  Pubugations  are  not 

Evidence  of  the  facts  stated  therein,  though  admissible  to  show  the 
state  of  invention,  the  course  of  composition,  the  meaning  of  words, 
or  the  theories  or  opinions  prevailing  in  the  age  in  which  they  were 
written.  State  v.  Brown,  168. 
t.  Admission  of  Superfluous  or  Redundant  Evidence,  plaintiff's  case 
being  conclusively  established  without  it,  is  not  error  of  which  defendant 
can  complain,  being  merely  error  without  injury.    Sims  v.  Boynton,  540. 

4.  Error  in  Introducing  Secondart  Evidence  is  Corrected  and  Over- 

come by  the  subsequent  introduction  of  primary  evidence  to  the  same 
point.    Loekridge  v.  Baldwin,  385. 

5.  Record  is  not  Evidence  of  Facts  Recited,  except  rbtwssn  PABrnt 

OR  Privies.     WHmm  v.  Campbell,  586. 

7.  Deposition  is  not  Admissible  against  Objeotion  when  it  does  not  ap- 

pear that  the  requisitions  of  the  statute  have  been^  substantially  com- 
plied with,  as  where  the  deponent  died  before  signing  it,  or  swearing  to 
it.    Id. 

7*  Copt  of  Record  of  Suit  is  Best  Evidence  of  Pabticular  Indebted- 
ness of  the  defendant  in  execution,  in  a  proceeding  to  enforce  the  execu- 
tion against  property  alleged  to  have  been  fraudulently  transferred  hf 
such  defendant.    MilU  v.  Jloweth,  331. 

Bee  Adverse  Possession,  2;  Bona  Fide  Purchasers;  Boundaries;  Com- 
mon Carriers,  4,  0,  14-17;  Confuct  of  Laws,  4;  Contracts,  6;  Cor- 
porations, 10, 1^22;  Criminal  Law,  9,  10;  Deeds,  6;  Ejectment,  7, 
8;  Executions,  22,  32;  Executors  and  Administrators,  2.  13,  15; 
Fraud,  1,  5;  Fraudulent  Convbtanobb,  7;  Husband  and  Wife,  9; 
New  Trial,  2;  Notaries,  3,  9;  Partnership,  20,  21;  Pleading  anv 
Practice,  19,  20,  26,  27;  Sales,  5^  Taxation,  2;  Trusts  and  TRua 

TEES,  3,  4;    USURT,  1;  WlTNl 
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exceptions. 

8m  Plbadhio  akd  Praotiob,  20-22, 24, 82. 

EXECUTIONS. 
L  MiBDiaoBiPTiov  Of  Datb  of  Entry  ov  Jitdomknt  shown  to  have  been  a 
mere  clerical  error  is  not  material,  when  the  execution  describes  the  judg- 
ment in  errery  other  particular  except  the  date  of  its  rendition,  thus 
sufficiently  identifying  it  as  the  judgment  upon  which  the  execution* 
issued.    AlexatuUr  v.  JliiUer^$  Eo^rs,  314. 

IL  FORQKD  EXBOUnON  IS  VoiD,  AND  No  TiTLB  CAN  BE  AOQUIBBD  UNDBB  It  by 

an  innocent  purchaser  without  notice.    SiXvan  v.  Cofftt^  371. 

H  iNSTBucnoN  Which  Prboludes  Jury  from  Inquiring  into  Fact  of 
Forged  Exscction  is  Erronbous.  Proof  that  defendant  had  knowl- 
edge of  or  was  concerned  in  the  commission  of  the  forgery  malies  no 
difference.  A  foi^ged  execution  is  absolutely  void,  and  not  merely  void 
able.    Id. 

4.  Salb  under  Dobmamt  Ezxoution  is  Null  and  Void.  OodbM  ▼.  Lam- 
bert^ 192. 

0w  Cour  Four  Months  Old  is  not  Exempt  irom  Execution,  as  forming 
with  its  mother  a  "span  of  horses,"  within  the  meaning  of  the  Wis- 
consin statute.    Am€9  ▼.  Martin^  468. 

6L  Under  Statutory  Provisions  ov  Law  of  Texas,  the  various  articles  of 
personal  property  exempt  from  execution  secured  to  the  debtor  must 
exist,  and  he  must  be  the  owner  of  them,  before  the  benefit  of  the  stat- 
ute can  be  claimed  by  him.    /WmHtii  v.  Cqfee,  292. 

7.  Statute  Exempting  from  Execution  "Such  Suitable  Tools  as  may  be 
Necessary  for  Upholding  Life"  exempts  not  only  the  shoe  making 
tools  of  one  whose  principal  occupation  was  shoe-making,  but  who  also 
carried  on  farming,  and  lived  isolated,  and  did  his  own  repairing  of  farm- 
ing implements,  but  also  such  farming  tools  as  are  used  by  lumd,  and  the 
simple  tools  necessary  for  the  repairing  of  farming  implements.  Oarrett 
V.  Patchin,  414. 

IL  "Necessary,"  in  Statute  Exempting  "Such  Suitable  Tools  as  may  bb 
Necessary  for  Upholding  Life,"  includes  such  convenient  or  useful 
tools  as  a  man  procures  for  his  personal  use,  unless  extravagant;  and 
tools  aggregating  ten  dollars  in  value  are  not  extravagant.    Id, 

0.  "Tools,"  in  Statute  Exempting  "Such  Suitable  Tools  as  may  bb 
Necessary  for  Upholding  Life,"  includes  such  farming  implements 
as  are  used  by  hand,  but  not  such  as  are  used  by  means  of  oxen  or  horses, 
such  as  carts,  plows,  etc.    Id, 

10  Complaint  Alleging  that  Party  as  Sheriff,  under  an  execution  against 
plaintiff,  levied  on  and  sold  certain  property  which  was  the  homestead 
of  plaintiff^  and  claiming  damages  in  two  thousand  dollars,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    KendaU  v.  Clark,  G91. 

11.  No  Damage  Results  from  Sale  of  Homestead  property  under  execu- 
tion, as  the  sheriff's  deed  in  such  case  conveys  no  title,  and  the  pur- 
chaser acquires  no  right  to  the  property  sold.     Id. 

12.  Interest  of  Miner  in  his  Mining  Claim  on  Pubuo  Lands  is  Prop- 
BBTY,  and  not  having  been  exempted  by  Uw,  mav  b«»  tsken  in  execution. 
MeKeon  v.  Bit^^,  64? 
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It.  Lett  of  Exkoutxon  upon  Pxw  as  Bxalit  Tbahspbbs  Ttfia  as  against 
a  prior  assignment  of  a  certificate  of  ownership  thereof,  recorded  by  the 
clerk  of  the  society  occupying  the  church,  in  accordance  with  the  by-laws 
of  the  society,  which  provided  for  a  transfer  of  pews  in  this  way.  Bar^ 
nard  v.  WliippU,  422. 

U.  Altcbation  in  Lew  Made  bbiorb  ADTSBmEKSKT  or  notice,  or  before 
anything  is  done  onder  the  levy  as  first  made,  will  not  inTslidate  it; 
nor  is  it  an  objection  to  the  levy  as  finally  made  that  it  was  made  at  the 
instance  of  the  attorney  of  the  plaintifi  in  the  execntion.  Alexander  v. 
Miller's  Ex^rs,  314. 

15.  Ratification  of  Lett  as  Finally  Made  is  a  waiver  of  any  valid  objec- 
tion to  the  manner  in  which  it  has  been  made.    Id. 

16.  Description  in  Lett,  that  '*  bt  Vibtcb  of  the  within  execution,  I  have 
levied  on  fourteen  labors  of  the  Gilleland  league  of  land,  or  so  much  of 
said  tract  as  will  satisfy  the  within  execution,  commencing  at  the 
north-west  comer,*'  and  that  the  "  tract  to  be  o£fered  [for  sale]  to  com- 
mence at  the  north-east  comer  thereof,"  is  sufficient  to  identily  the 
land.     Id. 

17.  Sale  of  Land  bt  Sheriff  under  Lett  Made  Foub  Years  Pretiouslt 
BT  Predecessor  in  Office  is  Valid.    Leger  v.  Doyle^  240. 

18.  Sheriff  is  not  Prohibited  from  Purchasino  Land  after  Ezpdiation 
OF  HIS  Term  of  Office,  even  though  it  is  sold  under  a  levy  made  by 
himself  while  in  office;  such  a  purchase  is  not  contrary  to  the  letter  nor 
reason  of  the  statutes  passed  to  prevent  a  sheriff  from  buying  directly  or 
indirectly  at  his  own  sale.    Id, 

19.  Bboularitt  in  Proceedings  Leading  up  to  Sherdv's  Sale  will  b> 
Presumed,  in  the  absence  of  proof  to  the  contrary.    Id, 

20.  Irregularitt  in  Selling  Lands  under  Fieri  Facias  Clause  in  Vendi- 
tioni Exponas  can  be  Taken  Advantage  of  by  the  judgment  debtor 
only,  in  a  direct  proceeding,  and  cannot  be  made  a  question  among 
his  creditors  on  a  distribution  of  the  ph>ceeds  arising  from  the  sale. 
Lawan  v.  Jordan,  596. 

21.  UmtEOORDED  Sheriff's  Deed  otherwise  Valid  against  Debtor  n 
Valid  against  Him  and  all  the  world,  except  such  creditors  and  pur- 
chasers as  are  protected  by  the  registry  acts,  notwithstanding  the  debtor 
remained  in  possession  thereafter  for  twenty  years;  and  when  the  deed 
is  recorded,  it  is  not  liable  to  be  defeated  for  previous  neglect  of  any  pre- 
scribed time  for  registering  by  rights  subsequently  acquired.  L^jfer  v. 
i>oy2e,240. 

22.  Sheriff's  Deed  is  not  Inadmissible  because  of  Variance  between 
the  judgment  and  execution,  and  the  recital  thereof  in  the  deed.  WUtcm 
V.  Campbell,  586. 

23.  Lands  Bid  off  at  Sheriff's  Sale  are  Devisable  and  Descendible  as 
Real  Estate,  and  the  sheriff's  deed  should  be  made  to  the  heir  at  law 
of  the  purchaser  in  case  of  his  death  prior  to  the  completion  of  the  pur- 
chase, and  not  to  the  legatee  or  devisee  under  a  will  made  before  the 
purchase;  nor  does  the  payment  of  the  purchase  money  by  the  testator's 
executor  change  the  rule.    Landrum  v.  Hatcher,  237. 

94.  B::iR  at  Law  is  Entitled  to  have  Land  Paid  for  out  of  Bequeathed 
Personal  Propertt,  when  the  testator,  after  making  his  will,  bids  off 
the  land  at  sheriff's  sale,  aud  dies  before  paying  for  the  same.     Id. 
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K.  DniBioT  OouRT  HAS  JimiBDionoif  TO  BiooTSR  FROM  Bidder,  who  fails  to 
comply  with  the  terms  of  an  ezeootion  sale,  twenty  per  cent  on  the  valne 
of  the  property  bid  o£f  by  him,  although  the  amount  to  be  recovered  b  less 
than  one  hnndred  dollars.    Lockridge  v.  Baldwin^  385. 

96.  Bale  undkr  Wbit  or  yiia>iTioNi  Exponas  is  Salb  "bt  Vibtits  or  Exa- 
ounoN,"  within  a  statute  providing  '^  that  if  any  person  shall  bid  off 
property  at  any  sale  made  by  virtue  of  an  execution,  and  shall  fail  to 
comply  with  the  terms  of  the  same,  he  shaU  be  liable,"  etc    Id, 

57.  PuBOHASER  AT  ExBOUTiQN  Sals  MUST  Ck^FLT  or  manifest  readiness  to 
comply  with  the  terms  of  the  sale  before  he  can  expect  a  deed  to  be 
given  or  even  tendered  to  him.    Id, 

28.  BzBounoM  Purghasxr  has  No  Lxoal  Eskatr  in  Prxmisrs  until  Cor 
▼XTANOE  Exxodtbd.  He  has  only  a  right  to  an  estate  which  may  be 
perfected  by  a  conveyance.    AfeMiUan  v.  Bkhards,  856. 

29.  Titlb  to  Land  Sold  under  Exxoution  Remains  in  Execution  Defend- 
ant until  delivery  of  conveyance  to  the  purchaser;  and  the  conveyance 
when  delivered  does  not  relate  back  to  the  time  of  the  sale;  the  interest 
acquired  by  the  purchaser  is  only  such  an  equitable  interest  as  exists 
under  every  contract  to  buy.    Leger  v.  Doyle^  240. 

50.  It  Seems  that  Title  or  Purchaser  or  Real  Estate  at  SHERirr's  Sale 
Depends  upon  the  execution,  levy,  and  sale,  and  cannot  bo  affected  by 
the  return.    RUter  v.  Sceaindl^  775. 

51.  Execution  Eeoular  on  ns  Face  is  Admissible  to  Show  Title  in  pur- 
chaser thereunder,  though  its  validity  is  contested  on  the  ground  that 
the  plaintiff  therein  was  dead  at  the  time  of  its  issuance;  for  the  death 
of  the  execution  plaintiff  is  a  fact  for  the  determination  of  the  jury. 
WiUcn  T.  CampbeU,  588. 

52.  PLAINTirr  IN  EraCTMENT  AGAINST  PURCHASER  AT  EXECUTION  SaLE  CanUOt 

introduce  to  impeach  the  execution  a  motion  by  the  execution  plaintiff 
and  the  action  of  the  court  thereon,  when  he  was  neither  a  party  nor 
privy  to  the  execution.    Id. 

SS.  Under  Texas  Statute,  SHERirr  Who  Fahjb  to  Return  Execution  as 
directed  by  law  is  prima  fade  liable  to  the  plaintiff  in  the  execution  for 
the  full  amount  of  the  debt,  interest,  and  costs;  but  this  is  not  conclu- 
sively the  measure'of  damages.  The  officer  may  avoid  the  liability  by 
proving  a  reasonable  excuse  for  his  failure  to  make  the  return,  or  that 
the  plaintiff  has  sustained  no  injury.  The  burden  is,  however,  upon  him 
to  so  prove;  and  where  he  pleads  that  the  judgment  debtor  was  insol- 
vent, and  that  consequently  the  plaintiff  has  sustained  no  injury,  he  ma> 
be  held  liable  for  nominal  damages  and  costs.    8mUh  t.  Perry,  295. 

Si.  SHERirr  MAT  Amend  Return  to  Writ,  bt  Leave  or  Court,  in  Detinue. 
so  as  to  make  the  return  correspond  to  the  facts;  and  such  amended 
return  relates  back  to  the  time  when  it  ought  to  have  been  made.  Jfe- 
Arihur  v.  CarrU^t  AditCr,  529. 

16.  Proceeds  or  Real  Estate  Sold  under  Various  Executions  must  be 
Appued  to  those  executions  under  which  the  property  was  sold,  and  ac- 
cording to  the  priority  of  the  judgment  liens,  without  regard  to  prior 
*     judgments  not  levied.    Layowa  v.  Jordan,  598. 

58.  Rbdsmftioner,  to  Redeem,  must  Pat  Full  Amount  or  Judgment  in 
favor  of  a  mortgagee  who  purchases  at  the  foreclosure  sale  for  less 
than  the  face  of  the  judgment.    The  amount  bid  and  interest,  and 

Am.  Daa  Tou  LXX— tt 
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eighteen  per  oent  named  in  the  statnte,  is  intiiffioient.    McMVkm  ▼. 

17.  8c7iT8  BT  Attacembkt  akd  Ivjitvotion  to  Obtain  avd  Sioubi  Bbpat- 
MBNT  of  money  overpaid  upon  redemptioa  do  not  impair  the  legd  effect 
of  the  payment   M 

8ee  OouHTiBs;  Dbkds,  8;  Dktdtub,  1;  Estoppbl,  0;  Evidbncb,  7;  Hvmbamd 
▲KD  Wife,  1,  2;  Judgments,  11,  12,  14-16,  20,  21;  Landlord  akd 
Tenant,  12,  14;  Mandamus,  4;  Married  Women,  4,  6;  Paktnebship, 
6s  Statute  or  Frauds,  1,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  CoNSTRuonoN  or  Order  Grantino  Letters  or  Adminutration  ia  qvm- 
tion  for  the  oonrt,  and  it  ie  the  daty  of  the  court  to  indtmct  the  joiy 
regarding  its  validity.     Simt  y.  BoynUm^  540. 

&  Chabos  WmcH  Makes  Validity  or  Letters  or  Administration  depend 
on  sufficiency  of  parol  evidence,  when  they  appear  valid  from  their  face, 
is  not  error  of  which  defendant  can  complain,  being  merely  error  without 
injury.    Id, 

lb  Valid  Grant  or  Letters  or  Administration  bt  Dommstio  Tribunal  of 
EzcLUSiYE  JuRiSDionoN  \Bpnmaftuie  evidence  of  the  death  of  the  in- 
testote,  and  that  he  died  intestate.    Id. 

4.  There  must  be  Administeatob  or  Estate  of  WmoR  Distribution  la 
sought,  and  he  must  be  made  party  to  suit;  It  is  not  sufficient  to  file  the 
bill  against  the  personal  representatiTe  of  the  deceased  adminlstratoi, 
but  an  administrator  cte  UmiU  wm  must  be  appointed.  Blaeb€tU  t, 
EUichuka,  66%. 

i.  Under Paldornia  Statute,  Bxboutor  or  Administraxor  OAinroT  Rbbion 
his  appointment  until  he  lias  settled  Ills  accounts  and  deliTered  the  estate 
to  such  person  as  may  be  appi^ted  by  the  court.  Under  this  statute, 
the  permission  given  in  the  one  case  is  a  negative  upon  the  right  of  resig- 
nation in  all  others.    Per  Murray,  C.  J.    Haynes  v.  Meek$^  708. 

lb  AooEPTANCE  BT  PROBATE  CouRT  OE  RESIGNATION  of  admloirtrator  before 
he  has  settled  his  accounts  with  the  estate  is  illegal  and  void.  Per  Mur- 
ray, C  J.    Id. 

7*  Order  or  Probate  Court  Recitino  Fiuno  or  Resignation  of  an  admin- 
istrator, and  directing  him  to  turn  over  the  effects  of  the  estate  to  the 
public  administrator,  and  that  he  settle  with  such  administrator  by  the 
first  day  of  the  next  term,  that  when  such  settlement  should  be  madcb 
then  the  administrator  and  his  sureties  should  be  released  from  further 
liability,  when  taken  in  connection  with  the  appointment  subsequently 
of  an  administrator  cte  honU  non^  is  sufficient  proof  of  the  acceptance  1^ 
the  probate  court  of  the  resignation  of  the  adminiitrator  first  appointed. 
Per  Burnett,  J.    Id. 

I.  Married  Woman  mat  Resign  OmoE  or  Administratrix,  under  lettan 
of  adminiBtration  granted  to  her  while  sole,  without  the  concurrence  of 
her  husband;  and  her  resignation  terminates  her  husband's  administim- 
tion.    Rambo  v.  WyaXC*  AdnCr^  644. 

1.  Right  or  Probate  Court  to  Aooept  Resignation  or  ADMiNUxmAToa 
under  proper  circumstances  is  clear;  and  where  his  resignation  k  a» 
cepted  before  the  settlement  of  his  account  with  the  estate,  this  Is  only 
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i  of  Jnziadictioiiy  and  cuuiol  bo  AttMkod  coUAter- 
oily.'  P»  BuBNSTT,  J.    HayntB  t.  Jfedb,  70S. 

10.  QussnoH  HOT  Dboidbd  as  to  whkthib  Waitt  of  SumoixNT  KoncE  bi 
Administratob  of  on  application  to  sell  real  estate  can  be  set  np  as  de» 
fense  in  an  action  of  ejectment.  It  would  seem,  howoTer,  that  the  eqai* 
ties  of  all  parties  oonld  be  better  settled  in  a  direct  proceeding  to  se^ 
aside  the  sale.    Id. 

1 1 .  Wnvrmn  Salb  or  Bxal  Botatk  bt  Administratob  without  Suvncuirr 
KonoB  woold  be  void  or  merely  Toidable  may  be  matter  of  graTo  doobt^ 
SQch  sale  being  o  proceeding  in  rem.    Id, 

12.  Salbs  bt  Bxboutobs  abb  Judicxal,  ond  the  contract  with  the  bidder 
need  not  be  signed  by  the  porties.    Halleck  t.  Oujft  643. 

13.  In  Action  bt  Adminisibatob  db  Bonis  nom,  ogainst  one  claiming  nndei 
the  pnrohoser  ot  a  sale  by  the  prior  administratrix,  where  the  validity  of 
each  sale  is  in  iasne,  the  declarations  of  the  administratrix,  expreesing 
her  opinion  that  the  sale  was  good,  are  not  admissible  evidence  for  the 
porehaser;  nor  ie  evidence  odmissiblo  to  prove  that  the  administratrix 
applied  the  proceeds  of  the  sole  to  the  support  ond  edncotion  of  the  in- 
testote's  children.    MeArthur  v.  Carrie*$  Adm'r,  629. 

li.  Rbobipt  bt  Distributbbs  of  Dbobdbnt's  Estatb  of  Pboobbds  of  Un- 
authobibbd  Salb  by  the  odministrotor  will  not  operote  ss  o  ratification 
of  the  sale»  onless  sacli  diitribntees  were  of  lawful  age  when  they  re- 
ceived the  laid  proceeds,  and  knew  the  facts  regarding  snch  sale.    Id. 

15.  Dbolabations  of  Adxinistbatob  in  Chibf  that  Salb  of  Intiscatbs* 
Pbofbbtt,  made  by  him,  was  private,  and  therefore  void,  are  not  com- 
petent evidence  for  the  sacceeding  administrator,  for  the  purpose  of  im- 
peaching the  sole  ond  recovering  the  property  from  one  r.loJming  under 
the  purchoser  ot  such  sole.    Id. 

16i.  ExB0UT0B*8  Dbbd  CONTAINS  No  Wabbantt,  Olid  Only  conveys  the  title 
of  the  decessed  to  the  purchsser.    HaOeck  v.  Oi^,  643. 

17.  ADMINI8TBAT0B  MAT  MAINTAIN  AOTION  FOB  BbNBFIT  OF  NbZT  OF  KiN  OF 

Dbobasbd^  under  statute  of  March  25, 1861,  entitled  "An  act  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect,  or  default,"  and 
giving  a  right  of  action  for  the  exclusive  benefit  of  the  widow  and  next 
of  kin;  although  deceased  leave  no  widow  or  children,  ond  though  the 
petition  do  not  contain  a  statement  of  special  circumstances  rendering 
the  death  o  peouniory  injury  to  such  next  of  kin.  Such  spedol  circum- 
stonces  offset  only  the  omount  of  the  recovery.  Joknmm  v.  Cleoekmd  tie. 
H.  R.  Co.^  75. 

16.  Adkinistbatob  is  not  Obuobd  TO  SiTB  IN  HIS  Rbpbbsbntativb  Capa- 
CITT  for  the  recovery  of  personol  chattels  of  his  intestate  which  he  has 
had  in  lus  possession  as  such  administrator;  he  may  sue  for  and  recover 
them  in  his  individual  capacity,  on  proof  of  lus  intestate's  title,  and  hii ' 
own  possession  as  administrator.    8im$  v.  BaynUm,  540l 

to.  Wifb's  Pbrsonal  Rbpbesbntativb  mat  Join  with  Husband  in  Bill  to 
recover  her  distributive  share  of  her  father's  estate,  where  the  bill  shows 
that  a  marriagn  contract  secures  to  the  husband  a  life  estote  in  the  wife's 
personolty,  with  o  seporote  estote  in  remainder  to  her,  and  that  the  hus- 
band is  mode,  by  the  wife's  will,  her  sole  legotee.  Blaehoettr.  Black' 
wetf,656. 
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to.  ADMnnnKATOS^WHOQUAUyiBS  AlTKBFlLIirOOrBlLLTORlOOTXED» 

oe0BIIt's  PBoratTT,  may  be  brought  in  as  oo-oomplainant  therein  b/ 
meana  of  a  aapplemental  bill,  for  the  grant  of  lettera  relates  to  the 
time  of  the  death.  Id, 
SI.  DisTBiBnTEn  mat  Chabok  ADiraasnuTOBS  Who  Ck>irvxiT  Pbofxbtt 
ov  EsTATS  into  other  speoific  effeota  with  the  valne  of  the  oonrerted  prop- 
erty, or  may  elect  to  claim  and  pnrsne  the  propcity  for  which  it  haa 
becA  exchanged.  Id, 
t2.  ExBOUTOBS  AXD  ADMnnsntATORB  OAiTKOT  LfTOKi  Statutx  op  Ldota- 
TI0N8  to  protect  their  poeeeesiona  againat  the  claim  of  diatriboteea,  nn« 

1^  leaa  they  haTe  denied  the  continnanoe  of  the  troat,  or  aet  np  claim  in 

'"S^  their  own  right    Id, 

SL   SKTTLIMXirT  AKD  PaTICSKT  07  DiSTRIBUnTX  IVTEBBSTS  ABX  OkDDTARILT 

Pbisumsd  after  a  lapae  of  twenty  years  from  the  time  when  the  exec- 
utor or  administrator  should  have  settled  the  administration.  Id. 
S4.  SrrTLxnNT  akd  Pathknt  or  DiSTRiBunrx  Iivtxkists  arx  not  Pbb- 
SUMKD  from  lapse  of  twenty  years  after  the  administration  shoold  hsTe 
been  settled,  when  the  personal  representative  holda  not  in  his  own 
right,  but  in  subordination  to  and  recognition  of  the  rights  of  the  ouM 
que  trust.    Id, 

26.  Admikistratob  m  Chabobablk  on  Final  SETTUDODfT  with  Rkabon- 
ABLE  ExNT  for  house  and  lot  belonging  to  the  estate  and  occopied  by  him. 
Henderson  t.  Simmon$,  500. 

tS.  ExpxNSK  or  RxpAiRiNO  HousK  Bblonoino  to  Estatb  will  bb  Allowed 
AS  Cbxdit  to  administrator,  upon  proof  that  the  repairs  were  necessary, 
And  that  the  price  was  reasonablo  and  has  been  paid.    Id, 

27.  Cbbditob's  Rxcxipt  for  Demaio)  EIntitles  Administbatob  to  Cbbdit 
for  payment  of  the  same,  though  it  appears  that  the  subject  is  still  open 
for  adjustment  upon  the  settlement  of  their  private  accounts.    Id, 

28.  Administbatob  must  Pebfobm  All  Obdinabt  Sbbtiobs  or  Abministba- 
noN  if  reasonably  within  hie  power,  and  he  is  not  entitled  to  special  or 
extraordinary  compensation  therefor.    Id, 

29.  Administbatob  may  Emplot  Agents  fob  Extbaobdinabt  Sebyioes  or 
Administration,  and  for  such  as,  in  their  nature,  require  a  degree  of 
akill  or  appliancea  not  within  the  command  of  ordinary  persons;  and 
reasonable  expenses  incurred  in  this  way  for  the  benefit  of  tiie  estate  are 
a  proper  charge  against  it.    Id, 

lOl  Reasonable  Costs^and  Expenses  or  Pbopoundino  Will  roB  Pbobatb 
are  a  proper  charge  upon  the  estate,  if  the  executor  have  no  knowledge  or 
reasonable  grounds  for  suspicion  against  the  legality  of  the  will,  and  pro- 
pound the  paper  in  good  faith.     Id, 

81.  SuooEEDiNO  Administrator  mat  Pat  Reasonable  Costs  and  Expenses 
or  Propounding  Will  fob  Probate  and  charge  the  estate  therewith, 
when  the  executor  propounded  the  will  bonajide,  and  after  incurring  such 
expenses  resigned  the  trust  without  making  payment,  and  received  no 
credit  in  his  account  for  such  expenses.    Id, 

82.  Expenses  or  Propounding  Paper  roR  Probate^ as  Will  are  not  a 
proper  chaige  agunstthe  estate,  when  the  executor  incurs  the  expenses  in 
a  fruitless  attempt  to  establish  the  will  while  there  are  within  his  knowl- 
edge good  grounds  afrainst  its  validity;  but  this  question  depends  in  a 
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graat  degree  apoQ  the  good  ^th  of  the  ez6<mtor  and  tfaa  dioomslMkoes  ol 

the  pertioalar  oaae,  wenbU.    Id. 
BSi  BiOHT  TO  Chabgi  Estats  with  £xpsn8I8  or  PBOPomrDDfO  Will  fob 

PSOBATI  is  limited  to  proper  expensee  inoarred  in  a  fair  and  lawful  trial 

of  the  iasne  devisavU  vel  non^  and  does  not  embrace  money  paid  to  silenos  ■ 

opposition  to  the  establishment  of  the  wilL    Id, 
M.  Attobnbt  Fbbs  for  Serviois  at  Ck>NTBST  OP  Probatb  ov  Sxtpfosxd  Will 

are  not  allowable  on  final  accounting  of  administrator  de  bonis  fio»,  if  such 

servioes  were  not  engaged  by  the  proponent  and  executor,  but  by  the  prin* 

dpal  legatee  under  the  will,  who  afterwards  became  the  administrator  d4 

bonis  nan.    Id. 
K,  Costs  or  Suits  aoainst  ADMnosTBATOB  on  Witness  Cbrtitioatbs  issued 

in  an  action  instituted  by  him  are  not  a  proper  charge  against  the  estate, 

when  it  appears  that  the  certificates  were  a  proper  charge  against  the 

estate,  and  that  at  the  time  of  the  commencement  of  suits  thereon  he  had 

in  his  hands  assets  sufficient  to  pay  them.    Id, 
Stt.  Law  dobs  not  Visit  Administrators  with  Sbvb&bb  Intendments,  In 

the  matter  of  allowances  to  them,  than  are  indulged  against  agents  gen- 

eraUy.    Id. 
17.  Vauditt  of  Qbast  of  Administration  de  Bonis  non  depends  on  the 

TBcanoy  of  the  office  of  administrator  at  the  time  of  appointment,  by  the 

death,  resignation,  or  removal  of  the  preceding  administrator.    Matnbo  y. 

Wr^'$  Adm'r,  UL 
8m  EjBonoENT,  9;  Estates  of  Dboedbnts,  4, 5;  Pabtnbbship,  27;  Pbobatb 

Ck>UBmi  Scatutb  of  Frauds,  2;  Trusts  and  Trusebbs^Q;  WimssBS,  1* 

EXEMPTIONS. 
866  BzBOunoNS,  5, 12;  Hombscbam. 

EXPECTANdBS. 
See  Contracts,  9. 

EXPERTS. 
866  Gobforations,  21;  WirsBSSESy  2;  4^ 

FACTORS. 
Bulb  that  Factor  cannot  Pledqb  Goods  Afpubs  only  so  Tbohnioal 
Factobs,  whose  notorious  duty  is  to  sell  goods  of  others  ooosigned  to 
them  for  that  purpose,  in  CaUfomia,  affirming  ffukhinmm  t«  Bann^  i 
GkLS88.    HorrY.  Barker.  791. 

FALSE  REPRESENTATIONS. 
See  Corporations,  8,  II;  Fraud,  4,  &. 

FEB. 

866  BrATBS-TAIL,  4;  PABXmBSIIIP,  & 

FEEa 

866  BZBCDTOBS  AND  ADMINIBTRAlOlfl^  84. 

FEMES  COVERT. 
See  Married  Wombb. 
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FENCES. 
See  AviMAU,  2-^ 

FERRIES. 
I.  Riaav  «o  Kxbp  Pdbuo  Fkbbt  fob  Toll  h»i.  under  the  AlabMiiaetetoteii 
dnoe  the  year  1820,  been  a  franchlae  whi^U  oonld  not  be  exercieed  with* 
oat  lioenie  or  legisUtiye  grant,  and  the  unanthorised  exerdee  of  which 
hae  been  prohibited  nnder  a  penalty.    Mi^tUm  t.  Haden,  523. 
1  Ukditiebupted  ExKBCiSB  py  FntBT  FRAKovuaa  fob  Twiyrr  Ykabs  miiea 
pteramptlon  of  license,  and  nich  presnoMlkn  cannot  be  impaired  by 
pvoof  that  there  wai  no  license  or.legia]atiT»»  ^^*y^  of  the  Itanchiee.    / L 
See  Eroppkl,  10« 

FINDER. 
See  Cbiminal  Law,  1} 

FIRE. 
8ee  OoMMQir  CiBBima,  2,  U  W 

FLAT-BOATS. 
See  CoMMOK  Cabbzbbs,  3,  5,  H  \T. 

FORCSIBLB  ENTRY  AND  UNLAWFUL  ^EL'AINER. 
L  AonoK  ov  Fobgiblb  Ektbt  and  Dstadixb  against  »iu«e  persona,  verdict 
of  goOty  as  to  two,  and  not  guilty  as  to  the  third:  UcMit,  that  th^^^^erdid 
Is  oonolnsiTe  that  plaintiff  was  peaceably  in  actual  pe^iiession  of  iM  prem- 
ises at  the  time  of  the  entry;  and  that  such  possesaUn  being  ix>o«mpat- 
Ihle  with  the  lawful  possession  of  another,  the  ▼•<vdlct  is  ccnrtusiYe 
agunst  the  possession  of  the  third  person.  FrtmaiU  i*.  iJtippen^  7^1. 
1.  XJvhWM  WBiTor  RvTiTUTioN  DT  AonoN  ov  Fobodlh  ilL^jTBY  ayoDs- 
taihbb,  the  sheriff  is  anthorised  to  dispossess  partW  mo.  l*oiigh 
I  to  the  proceedings,  haye  entered  into  posssssh^M  %4vtr  thr  ooos- 
^of  theaotioii.    Id. 

See  Mavdamub,  1. 

VOBECLOSURB. 
See  MoBioaon. 

FORFEITURE. 

FOROERT. 
L4w»  4-10;  EzBouTioiia»  %  8|  WRmm^  8-4 

FORMER  RECOVERY. 
See  Ejbotmxmt,  7. 

FRANCHISES. 
See  EsTOPPBL,  10;  Aebbixi. 
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FRAUD. 

1.  OncuunAsom  vbed  hot  bb  bo  Ck>K0LU8nrs  m  trbib  Katubb  and 
tendency  m  to  ezolude  every  other  hypotheeis  than  the  one  eonght  to  bo 
eetabliihed  in  order  to  authorize  a  jnry  to  d^noa  from  cironmatantial 
evidence  the  oonclnsion  of  fraud.    Limn  v.  Wright^  282. 

t.  QuBSTiOM  or  Fraudulent  Intbnt  is  Qubbtioh  of  Fact  within  the  proT- 
ince  of  the  jury  to  decide.    Jd, 

lb  iNSTBUcnoH  Wxthdrawiko  QuxsnoN  OF  Fraud  nr  Procuriko  Dxkd 
FROM  Imbbuils  woman  from  the  Jnry,  and  leaving  them  to  determine 
aolely  the  qaeation  of  mental  capacity,  ia  error  if  there  is  any  evidence 
of  frand  or  impoiition,  even  though  it  appears  from  other  parts  of  the 
charge  that  the  court  did  not  intend  to  take  the  entire  consideration  of 
the  question  of  frand  from  the  jury,  unless  the  error  is  clearly  and  com- 
pletely corrected  by  the  charge  as  a  whole.    JSOia  v.  M<Uhew$,  353. 

4b  Drrd  OF  Got  Ezroutrd  bt  Aobd  Womak  of  Wbak  or  Imbroilx  Undbr- 
BTANDiNO,  conveying  her  whole  property  to  one  of  her  children,  must  be 
set  aside  if  there  ia  evidence  that  any  misrepresentation  or  imposition 
was  praotioed  upon  her.    Id, 

(k  BVIDBNOB  OF  BbPRBSBNTATION  TO  AOBD  AHD  TlfBIWn«B  WOMAN  EXBOUT* 

nro  DiBBD  of  gift  of  her  whole  property  to  a  daughter,  made  at  the  time 
by  the  daughter's  husband  in  her  presence,  that  the  property  would  not 
be  taken  out  of  the  mother's  possession  during  her  life.  Is  a  material  cir- 
cumstance in  determining  whether  the  deed  was  procured  by  fraud  or 
imposition,  where  the  daughter  and  her  husband  sue  to  recover  the  prop- 
erty from  the  mother;  and  it  is  error  to  exdnde  consideratioQ  of  it  from 
the  jury.  Id, 
See  AsuGviiBNTS  for  Benefit  of  Creditors;  Bankruftot  and  Insol- 
tenot;  Corporations,  12;  Estoppel,  4;  Oas  Companies,  6;  Guardian 
AND  Ward,  5;  Insanitt,  5;  Judgments,  4, 5;  Pabtnkesbif,  %  9y  10, 13; 
Statute  of  Frauds;  Vendor  and  Vendeb,  16-18. 

FRAUDULENT  CONVETANCES. 

I.  Transfer  n  Fraudulent  against  Creditors,  though  liADi  fob  Valu* 
ABLE  Consideration,  if  not  made  in  good  faith,  but  with  the  intent  to 
hinder,  delay,  or  defraud  creditors.    Mittt  v.  Howeth,  331. 

t.  Proof  of  Vendee's  Actual  Participation  in  Fraud  of  Vendor  in  sale 
fraudulent  as  to  creditors  is  not  necessary;  knowledge  of  the  fraudulent 
intent  or  of  &cts  suffident  to  put  a  prudent  man  upon  inquiry  is  suffi- 
cient.   Id, 

t.  Valuable  Gonsidbration  will  not  of  Itself  Render  Convbtancb 
Valid  under  the  statute  of  frauds.  It  must  also  be  b<maJSde,  Wood  v. 
dam^fTi,  382. 

4.  Employment  OF  Debtor  AS  Agent  OF  Trustee  to  use  and  control  assigned 
eflfocta  in  a  manner  inconsistent  with  the  purposes  of  the  trust,  and  as 
his  own,  is  evidence  that  the  assignment  was  not  made  in  good  ^th. 
Litm  V.  WrigJU,  282. 

ft.  Sale  of  Hoiobstead  Premises,  not  Liablb  for  Debts,  cannot  be  r^ 
garded  as  evidence  of  intent  to  defrand,  hinder,  or  delay  creditors.  Vtm' 
dtver  V.  F^reeman^  391. 
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IL  PcmcnAgiB  Sbabchiho  Bboobini  Shows  LmniT  to  Oct  Good  Titlb  to 
the  land,  Imt  does  not  ahow  that  he  did  not  know  he  wm  fmaWfag  the 
Tendor  to  defmnd  his  orediton.     Wood  ▼.  Ckamiber$t  882. 

7.  Pakol  Evidinob-  of  Indbbtbdkbss  or  Vbndob  in  Teah8Ib&  Fraudu- 
lent AOAIK8T  Csn>iTOBS  18  oompetent^  it  not  appearing  that  the  indebt- 
edness was  evidenoed  by  writing.    JliilU  t.  ffowetht  331. 

ft.  Allboatiom  that  Conybtakob  was  to  Bbtbaud,  Hdtdbb,  akd  Delat 
Cbbditobs,  made  as  a  defense  by  a  grantee  against  a  grantor,  who  seeks 
to  have  the  deed  declared  a  trust,  shoold  be  aapported  by  OTidenoe  that 
there  were  creditors  at  the  time  of  the  oonTeyance.  Vdndever  t.  Frre- 
nuuif  391. 

t.  AVBBMBNT    or    lONORAKOB    Or    FrAUD  UNTIL  TiMB  WRHIV    STATUTORY 

LnoTATiOK  made  by  plaintiff  in  bill  to  set  aside  frandnlent  oonvesrance 
casts  the  burden  upon  the  defendant  to  prove  the  contrary.  Oodbold  v. 
Lambere,  192. 

10.  Aybsmbnt  or  Ionobakob  or  Fraud  until  Tdcb  wnHor  Statutory 
Lqcitation  is  sufficient  if  made  in  a  manner  sufflciently  explicit  to 
enable  the  defendant  to  meet  the  issue  tendered.    Id. 

11.  Reoistrt  or  Dbbd  dobs  kot  Oivb  Kotiob  of  Fraud  or  itb  Execu- 
tion.   Id, 

Bee  AssiONHENTS  roR  BBmonT  or  Crbditobs;  Banxruptot  avd  LraoLYBNCT; 
Eyidbnoe,  7;  HoMBsniADS,  13;  Husband  and  Wm,  7|  PaasirBBSHip, 
6,  9, 10;  SuRBTTSHip;  Trusts  and  Trustbo,  7»  S. 

FREIGHT. 
See  CoKMON  Carrtmbs,  8. 

GAMING. 

L  Gamino  is  Prohibitbd  bt  Statute  in  Caufornia.  The  ooosideratioD 
for  a  debt  contracted  thereat  is  ill^;al  as  between  the  parties,  and  as  to 
all  persons  except  bona  Jide  holders  without  notice.  A  check  given  in 
payment  of  such  debt  is  void.    Fuller  ▼.  Hutchings,  746. 

Bi  Where  One  Gives  Monet  to  Another  to  Bet  upon  Elbotion,  and 
Latter  so  Uses  It  bt  Dbpositino  It  with  Stakb-holder*  this  is  au 
iUegal  act,  but  the  party  depositing  it  may  retract  his  illegal  act.  The 
money  is  not  forfeited  for  the  benefit  of  the  stake*holder,  but  he  holds  it 
as  bulee  of  the  depositor,  who  may  resume  it  at  any  UpM  before  it  is 
paid  oTer  to  the  winner.    Hardy  v.  HutU^  787. 

%  SxAXEHOLDER.— Where  Principal  Places  his  Monet  in  Hands  or  Agent 
to  Bet  upon  Election,  and  it  is  so  used  by  the  agents  who  deposits 
it  with  a  stake-holder,  where  it  is  attached  by  the  creditors  of  the  agent, 
and  the  stake-holder  was  cited  to  appear  before  the  justice's  court  out  of 
which  the  attachment  issued,  and  knowing  the  facta,  he  stated  them, 
whereupon  a  judgment  was  rendered  that  he  pay  the  money  OTer  to  the 
creditors,  which  he  did,  the  principal  may  maintain  an  action  against 
the  stake-holder  for  the  money,  and  the  judgment  of  the  justice's  oonrt  is 
BO  protection  to  him,  as  he  should  have  defended  against  tha  aaoM  is 
r,  intetplsaded,  or  i^pealed  therefrom.  Id, 
See  Broppbl.8. 
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OAS  OOMPANIES. 

L  Qab  CoKPAirT  «o  Which  has  bsbt  Qvlaxtted  BzcLuanrs  Bight  to  nuuiii- 
fftciare  and  tell  gia  in  n  city,  to  be  oonsamed  therein  by  its  citizens,  ii 
bound  to  famish  ipM  to  a  citizen  who  has  made  all  necessaiy  prepara- 
tions to  receive  and  use  the  same  in  his  store  or  residence  along  the  line 
of  the  company's  pipes*  npon  his  compliance  with  snch  reasonable  con- 
ditions or  terms  as  the  company  may  rightfolly  impose.  Sk^pard  t. 
Mil  O.  L.Oo.,  479. 

&  Qas  Compant  has  Right  to  Make  Such  Nkbdfvl  Bulbs  and  Bboula- 
TIOHS  for  its  own  convenience  and  security  and  for  the  safety  of  the  pub- 
lic as  are  reasonable  and  just,  and  to  exact  from  the  consumer  a  promise 
of  conformity  thereto.    Id, 

lb  Bulk  of  Oas  Compant  Allowing  It  to  Ducand  Sioubitt  for  the  gas 
consumed,  or  a  deposit  of  money  to  secure  payment  therefor,  is  just,  and 
necessary  to  guard  against  loss.     Id. 

4.  PxBSOM  IS  NOT  Bound,  in  Ordxb  to  Entitlb  Him  to  bs  Furnishxd  with 

Oas,  to  subscribe  to  a  rule  of  the  gas  company  which  authorizes  it  by 
its  inspector  to  have  free  access  at  all  times  to  buildings  and  dwellings, 
to  examine  the  whole  apparatus,  and  to  remove  the  meter  and  service- 
pipe.    Such  a  regulation  is  too  general,  and  cannot  be  upheld.     Id, 

5,  BULE  RXSBBVING  TO  OaS  Ck>HPANT  RiOHT  AT  AnT  TiMB  TO  CUT  OFF  COM- 

MUNIOATION  of  the  scrvice-pipe,  if  it  shall  find  it  necessary  so  to  do  to 
protect  the  works  against  abuse  or  fraud,  is  invalid.  The  ccnnpany  must 
rely  for  protection  against  fraud  upon  the  same  tribunals  that  the  law 
provides  for  individuals.  Id, 
ft.  Gas  Compant  has  No  Poweb  to  Imposb  Pbnaltt  for  the  violation  of  one 
of  its  regulations,  nor  has  it  the  right  to  make  the  submiMion  to  such 
penalty  a  condition  precedent  to  the  right  of  a  citizen  to  be  furnished 
with  gas.    Id. 

GIFTS. 
See  Fbaud^  4, 5;  Husband  and  Wifb,  6»  IL 

GBOWING  GBOPS. 
See  iHVAHor,  1|  Lavdlobd  and  Tenant,  8,  18-16;  Salb»  1;  TwofTwm,  1. 

GBOWING  TBEBS. 
See  Highways,  1-3. 

GUABANTY. 

!•  OUABANTOB  UPON  CONTINUING  GUABANTT  IS  NOT    BnTITLBD  TO   NOTIOB 

OF  Default  in  payment  by  principal,  where  he  is  not  prejudiced  by  the 
want  of  it$  he  stands  upon  the  same  footing  as  any  other  surety,  and  his 
liabUity  is  not  determined  upon  the  principles  applicable  to  negotiable 
instruments.  Bank  v.  KnottSf  234. 
Bi  Intbbest  should  be  Allowed  on  Sum  Guabanteed  fbom  Time  of  De- 
fault IN  ITS  Payment,  notwithstanding  the  suit  be  against  the  guar^ 
*  antoronly.    Id, 

See  Statute  of  Limitations,  2. 
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GUARDIAN  AND  WABD. 

L  OvABDiAir  n  hot  Fsbsokallt  Liablb  on  CkniTEACTB  or  Ward  without 
AD  ezpfl«M  oDdertaking  in  writiiig  to  that  effect.  Overtoil  ▼.  Beaven,  610. 

t.  Guardian  u  not  Liablb,  bithkb  Pbbsonallt  or  in  Fiduciary  Chab- 
AOTBR,  fOR  Nbcbsbarub  famished  hia  waid  without  hia  oonaenti  expreH 
or  implied.    I<L 

t.  Guardian's  Powers,  AuTHORirr,  and  Ducts  Cbasb  whkn  Ward  At- 
tains AoB  or  Majority,  but  the  oonaeqaenoea  and  reaponaihilitiea  of 
the  relation  may  continue.    Id, 

4.  GUARDIA^f'S  HAVING  PaID  WaRD^B  BoARD  AND  TUITIONON  FoRMXR  OOOA- 

siON  DOBS  NOT  Makb  Him  Rbsfonsiblb,  by  implioatloiiv  lor  board  for- 
niahed  the  ward  without  hia  oonaent  or  aathority.    Id, 

6.  Guardian  mat  Changb  Ward's  Dobqcilb  bt  Absoondino  to  Dbtraud 

Crbditors,  leaying  his  guardianship  unsettled,  he  being  the  step-father 
of  the  ward,  and  the  ward  being  a  member  of  hia  faonily,  if  there  la  no 
fnud  aa  against  the  ward.     Wheder  ▼.  HoQu^  363. 

5.  To  Enablb  Guardian  to  Auxnatb  Wards'  Pbopbbtt,  he  must  obtain  an 

order  from  a  court  of  competent  juriadiotion,  in  a  prooeeding  in  which  the 
wards  are  made  parties;  an  order  of  sale  obtained  upon  his  ex  jmrCe  ap- 
plication is  a  nullity.    Moort  v.  Hood^  210. 

7.  Guardian  is  Liablb  to  Account  to  Wards  roR  Full  Valur  or  Chat- 

TBLS  sold,  under  order  of  sale  obtained  upon  his  ex  parte  application.   Id, 

8.  Bill  roB  Accountino  Libs  against  Guardian  Appointbd  nr  Anothbb 

Statb  and  his  Surbtt.    Id, 

HABEAS  CORPUa 

i.  Writ  or  Habbas  Corpus  cannot  bbUbbd  to  RbtibwBbbobs  AND  Irrbo- 
XTLARITIBS  in  proceedings  resulting  in  conviction  and  sentence.  A  writ  of 
error  is  the  proper  remedy.    Ex  parte  Shaw,  56, 

t,  Sbntbncb  Void  ior  Want  or  Jurisdiction  ovbr  OrvRNSB  mat  bb  As* 
SAiLBD  ON  Habbas  Corpus,  and  the  relator  discharged.    Id, 

a.  Habbas  Ck>RPUs  CANNOT  bbUsbd  TO  Attack  Judgmbnt  or  CouBS  possess- 
ing general  jurisdiction  in  criminal  cases.    Id, 

4.  QuBsnoNS  or  DouBTruL  Jurisdiction  should  bb  Soltbd  bt  Writ  ov 
Ebror,  and  not  by  kabea$  eorpma.    Id, 

ft.  Sbntbncb  ior  Shortbr  Tbrm  than  Pbriod  Rbquirbd  bt  Law  n  Bbbo- 
NBOUS,  not  void,  and  cannot  be  attacked  on  habeai  eorpui.    Id. 

6.  Bbturn  or  Habbas  Corpus  into  Suprbmb  Court  nr  Tbrm  Timb  Bbsh 

in  DiscRvnoN  of  the  judge  who  allowed  the  same;  and  the  regular  bosi- 
ness  of  that  court  will  not  be  put  aside  to  hear  such  returns  wliere  the 
judicial  system  will  permit  them  to  be  heard  in  other  courts  with  leas 
delay  and  inconvenience.    Id, 

7.  To  UsB  Habbas  Corpus  as  Writ  or  Bbror  in  ANNULLora  Sbktbvcbb  u 

Abusb  which  cannot  be  too  aoon  corrected.    Id^ 

HANDWRITING. 
See  Witnbssbs,  3,  4. 

HEIRa 
See  Co^tbranct.  3,  4,  6,  7;  Ejectment,  0;  Estates  or  Dbobdbnts,  2;  Bi- 

ECunoN*s,  23,  24. 
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HIGHWAY8. 
L  Road  OvmaiKR  mat*  wixhoot  Bboomino  Tei8FA8bib»  Go  upoh  Aoja- 
OBNT  Land  and  take  timber  trees  for  road  pmpoeeB,  when  the  ainoimt 
tikken  doee  not  materially  injare  or  impair  the  valne  of  the  land.     TTcU* 
khu  ▼.  Waiher  OowUif,  296. 

f.  OWNBB  OF  LaKB  18  ENTITLXD  TO  Ck>lCPKM8ATI0ir  VROM  COUHTT  fOB  TREBB 

taken  from  hia  land  by  road  awwma  to  repair  road.  Id, 
IL  BoADOTKBgBKBis  LiOALLT  CuiHMtmii>  AoEHT  of  the  coonty  from  which 
he  reoeiTea  his  appointment,  and  the  county  is  liable  in  its  corporate 
c^iacity  for  any  acts  done  by  him  in  the  proper  and  necessary  ezerdse 
of  the  aathority  conferred  upon  him.  Id, 
lb  OwNBB  OF  Lakd  TBaovon  Which  Public  Boad  Rvm  may  eat  apassaga 
across  the  road  for  the  purpose  of  draining  his  Und  or  leading  water  to 
his  milly  becaoas  the  land  is  his  own;  but  in  so  doing,  he  most  not  injure 
the  public  easement,  and  to  preserve  it,  must  construct  bridges  over  such 
ditches  where  they  cross  the  road,  and  must  keep  the  same  in  repair. 
And  a  subsequent  owner  who  continues  such  ditches  is  bound  by  such 
duties,  and  liable  for  repair  of  such  bridges.  Woodring  t.  ForhB  Town- 
siUp,  134. 

ft.  PB0C]EEDnrO8BTlNDICnaUfT,AHI>fOBSTATCT0BTPxNAi;rTfOB0B8TBUCT- 

iKa  PuBUc  Road,  are  designed  more  as  punishments  for  offenses  than  as 
remedies  for  the  injury,  and  will  not  preclude  the  public  from  repairing 
the  road  in  the  first  instance,  and  then  bringing  actions  to  recover  the 
cost  thereof  from  the  party  bound  to  make  repairs.  Id, 
••  Township  BiAxmo  Bepaibs  to  Pubuc  Road  may  sue  the  owner  of  the 
adjoining  land  who  is  liable  therefor,  notwithstanding  the  work  was 
done  on  the  credit  of  the  township,  and  was  not  actually  paid  for  at  the 
time  of  suit  brought.  Id, 
8se  CoBPOBATiOKS,  15,  16,  18-22;  Railboads,  3,  4;  Watbbooubsbs,  5. 

HOMESTEADS. 

L  HomsTBAD  NacBSBABiLT  Includes  Idea  or  Housb  ob  Rbsidbnob  of  some 
sort,  and  the  exemption  guaranteed  by  the  law  and  constitution  of  Texas 
is  based  upon  the  supposition  that  there  is  a  homestead  in  fact;  a  home 
in  which  tiie  dtiaen  and  his  family  are  or  might  be  domiciled,  and  that 
it  does  not  consist  of  land  merely.    FraMin  t.  Cq^  292. 

1  Whxbb  Hoxb,  Risidbncb,  ob  Sbttlement  has  Oncb  bbbn  Aoquibed 
on  lands  it  is  not  necessary  that  there  should  be  continuous  actual  occu- 
pation  to  secure  the  homestead  from  forced  sale;  an  absence  temporary  in 
its  nature,  and  not  designed  as  an  abandonment,  will  not  work  a  forfeiture 
of  the  right    Id, 

lb  In  Obdbb  to  Sbcubb  Hombstbad  Exemption,  it  is  not  necessary  that 
a  house  should  be  actually  buOt  or  improvements  made  upon  the  land; 
but  there  must  be  a  preparation  to  improve,  and  of  such  a  character  and 
to  such  an  extent  as  to  manifest  beyond  doubt  an  intention  to  complete 
the  improvements  and  reside  upon  the  place  as  a  home.    Id, 

4.  If  Old  Homestead  can  bb  Lost  without  proof  that  a  new  one  has  been 
gained,  the  circumstances  to  show  abandonment  must  be  most  clear  and 
decisive.    Shepherd  v.  Ccuiaiday,  372. 

B»  Homestead  cannot  be  Lost  by  Mbbb  Absence  of  the  party  or  family 
intended  to  be  benefited.     Id. 
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6.  Right  to  Homestkad  Exbhftion  gakkot  bs  Rtoardbd  as  FonrmnaM^ 

except  by  clear  intentioii  of  total  abandonment.    Id, 

7.  Intbntiom  to  Abandok  Homvstsab  mat  bb  Chakobd  any  time  before  a 

new  one  ia  acqnired;  and  however  »uch  change  ia  made  known.  It  will  be 
effeotaal  to  protect  homestead  rights.    Id. 

8.  Ck>NTiiruon8  Abakdonmbmt  of  Hoxbstbad,  np  to  the  time  that  aome  op> 

posing  right  has,  by  sale,  become  vested  in  other  parties,  most  be  shown 
in  order  that  it  may  be  declared  forfeited.    Id, 

9.  UbBAK  HoMBSTBAD  is  LdOTBD  as  to  VALUB,  but  not  as  TO  KUMBBB  09 

Lots  which  it  shall  embrace,  under  the  Texaa  oonstitation.    Pryor  y. 
Skme,  841. 

10.  Hombstbad  mat  Exist  in  Lots  b ot  Oobtiouous  to  each  other,  vndsr 
the  oonstitation  of  Texas.    Id, 

11.  Hombstbad  in  Tbxas  mat  Inoludb  Oifiob  ob  Shof  in  which  the  head 
of  a  family  pnrsnes  his  business,  thoogh  it  may  be  on  a  lot  not  contignooa 
to  the  family  residence,  if  the  entire  Talne  does  not  exceed  the  statntoiy 
limit    Id. 

12.  Tbmporart  Bbntiko  of  Hombstbad  Lots  to  Othbbs  is  not  an  aban- 
donment of  the  homestead.    Id, 

18.  Ck>KVBTANOB  09  HoMESTBAD  FOB  Valuablb  Conbidbraxion  cannot  be 
deemed  a  conveyance  to  de&aud  creditors,  from  whose  claims  there  is  a 
permanent  enduring  exemption.    Wood  v.  Chamber$f  882. 

Bee  ExBOunoNS,  10,  11;  Fbaudulbht  Convbtavobs,  5;  Mobsoaobs,  14»  18.. 

HORSES. 
See  Animals,  2-4. 

HUSBAND  AND  WIFIfi. 

i.  Husband  AND  WiFB— Husband's  Ck>NTBOLOYBRjoiHTliu>PBBTT.-»l>uriaf 
the  coverture,  the  husband  haa  the  same  rights  and  power  over  real  estate 
conveyed  to  himself  and  wife  as  he  has  in  regard  to  the  wife's  individual 
estate  owned  by  her  at  the  time  of  her  marriage.  Without  his  wife'a 
consent  he  may  transfer  such  estate,  may  charge  it  at  law  with  his  debts, 
and  it  may  be  seized  and  sold  by  his  creditors.  But  the  purchaser  ac- 
.  quires  no  greater  estate  than  the  husband,  and  consequently  he  holds  it 
subject  to  the  contingent  right  of  the  wife,  who,  in  case  she  survives  her 
husband,  becomes  absolute  owner  of  the  whole  estate.  So  if  the  hus- 
band survives,  the  purchaser  acquires  the  fee  in  the  whole  estate.  Amm 
V.  Norman,  289. 

flL  Whbbb  Husband  and  Wifb  abb  Jointlt  Sbisbd  of  Real  Estatb,  Pub 
OHASBB  thbbbof  AT  ExBOUTioN  Salb  foT  the  debt  of  the  husband  can* 
not  be  affected  in  his  title  thereto  by  the  subsequent  divorce  a  vmctJ^ 
of  such  husband  and  wife.  He  holds  such  property  absolutely,  subjeol 
to  the  contingency  that  the  wife  should  outlive  her  husband,  in  whiob 
case  her  title  attaches  in  fee.    Id, 

t»  Land  Pubchasbd  with  Ck>MMUNiTr  Funds  is  Pbbsumablt  CoMMUNirt 
Pbofbbtt,  though  the  deed  is  taken  in  the  name  of  the  wife.  Iliggim 
V.  Johnson,  304. 

A.  Pbbsumption  that  Land  is  Communitt  Pbopbbtt,  though  standing  in  the 
wife's  name,  may  be  overcome  by  proof  that  the  husband,  in  having  tha 
property  put  in  her  name,  intended  to  donate  it  to  her.    Id. 
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1  OONVXTAVOI  TO  WlIB  OV  LaHDS  PuBOHABID  WITH  PuHni  OF  BvsBAm 
if  prima  fade  a  gift  from  the  latter  to  the  former;  bat  the  preenmp- 
timi  may  be  rebutted  by  proof  that  the  porchaee  was  for  his  own 
benefit.     Id. 

a,  PBBSUMPTIOir  THAT  DkED  TO  HUSBAUD  18   Ck>liryXTAKCE   TO   COMXlTinTT 

is  much  stronger  than  when  the  deed  is  to  the  wife.    Id. 
7.  Co5yxTAKCE  FBOX  HusBAND  TO  WiFK  IS  NOT  Fbaud  on  parties  sabse- 

quently  beooming  his  creditors.    Id, 
ft.  BzPRmsioira  uc  Smith  o.  Stbahan,  16  Tex.  323,  explained  and  modified* 

Id. 

9.  RMSUJJsma  T&usr  Abisis  in  Favor  of  Wifb  whose  husband  induoes  her 

to  allow  him  to  sell  separate  land  of  hers  and  to  use  the  money  thus  de« 
rived  to  pnrohase  other  land  with,  where  he  takes  the  title  in  his  own 
name.  A  court  of  equity  will  enforce  the  trust  after  his  death  against 
his  heirs.  Such  a  trust  is  not  within  any  of  the  provisions  of  the  statute 
of  frauds,  and  may  be  established  by  paroL    Pritchard  v.  Wailacef  254. 

10.  Husband's  Assionmbnt  of  Wifb*s  Rbybbsionabt  Intsbbst  only  Tbans- 
FBBS  to  the  sBsignee  the  right  which  the  husband  had;  and  he  takes  noth- 
ing unless  the  husband  survive  the  wife,  or  the  reversionary  chose  in 
action  is  reduoed  to  possession  during  coverture.    Needle$^$  E^r  v. 

11.  Complaint  in  AonoN  bt  Husband  and  Wifb  on  Pbomissobt  Notb  pay* 
able  to  wife  as  administratrix  must  describe  plaintiffii  as  husbsnd  and 
wife  at  the  time  the  note  was  given,  or  must  show  that  they  sue  ss  ad- 
ministrator and  administratrix,  and  that  the  note  is  assets  in  their  hands| 
and  if  they  are  not  so  described  as  husband  and  wife,  but  appear  to  sue 
ss  individuals,  and  there  is  no  allegation  to  whom  the  note  is  payable,  a 
recovery  by  them  will  not  be  authorized.    MUton  v.  Hadenf  523. 

12.  Judombnt  against  Husband  and  Wifb  is  not  Nbobssabilt  Erbonboui, 
because  it  may  properly  be  rendered  for  a  debt  due  by  the  wife  at  the 
time  of  the  marriage.    EUu  v.  Clarht^  608. 

8ee  EzBOUTOBS  and  Administbatobs,  6, 19;  Mabbiaob  and  Diyobob;  Mab- 
bibd  Wombn;  Plbadino  and  Pbaotkib,  5;  Vbndob  and  Vbvdbb,  13. 

ILLBaAL  CONTRACTS. 
See  Oonfuot  of  Laws;  Contbaoss^  3*  4^ 

DiPBOVEMENTS. 
See  Adthsb  PoaansiON,  3;  Hombstbads,  3;  Vbndob  and  Ybtdbb,  14^ 

INCUMBRANCES. 
See  CoBPOBAXiONs,  12;  SpBcmo  Pbbfobicabcb,  9y  lOi 

INDICTMENTS. 
See  Cbdonal  Law. 

INDORSEMENTa 
See  Kbootiablb  iNSTBUMBim, 

INFANCY. 
X.  Imfabct  of  Lissbb  Constitutes  No  Dbfensb  to  Tbotbb  fob  Cbofs  Cob* 
▼BBTBD,  brought  upon  a  provision  In  the  lease  reserving  to  the  lessor  e 
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lien  thereon  for  the  rent;  for  hia  liability  arieee  from  tort,  not  fr\)in  a 
breach  of  oontraot    Baxter  ▼.  Bmhf  429. 
I.  Iwant's  ConTLWumo  in  Possbssion  or  Lbabkd  Pmntraig  daring  the  year 
after  he  came  of  age  is  a  ratifioatioh  of  the  tenancy,  and  renden  obliga* 
tory  upon  him  the  proTiaions  of  the  lease.    Id. 

See  Gbiminal  Law,  1;  Equitt,  4;  Pabxmt  and  Child. 

INJUNCTIONS. 
See  Corporations,  2,  4;  Executions,  37:  Marrtwj)  Womsm,  4. 

INSANITY. 

1.  Mkrb  Weakness  or  Mind  does  not  Incapacitate  Pabtt  from  Contraop* 
ING,  if  he  be  not  turn  oompo*  mentis,  but  it  may  be  a  material  circnm- 
•tance  in  establishing  an  inference  of  nnfair  practice  or  imposition.  KUit 
T.  Mathews,  353. 

&  Lunatic's  Place  or  Settlement  is  not  Invaudated  ok  Changed  by 
confinement  in  an  asylum  or  jail  by  lawful  authority.  Ashland  CamUp 
y.  HiehlandjCounty  Ii\/irmttry,  4!d. 

B»  Contract  or  One  Acting  without  Authoritt  for  Insane  Mortgagor 
is  not  obligatory  upon  him.  A  decree  made  pursuant  to  such  a  contract 
may  be  valid  and  operatlye  as  to  innocent  third  persons,  but  the  pur- 
chaser with  notice  will  hold  in  trust  for  the  insane  mortgagor.  Lackwootl 
Y.  MUchM,  78. 

4.  Suit  to  Set  aside  Contract  or  Lunatic,  in  South  Carolina,  may  be 
brought  in  the  name  of  the  committee  of  the  lunatic,  but  it  is  better  to 
make  the  lunatic  a  party,  for  in  this  state  the  maxim  that  one  cannot 
stultify  himself  is  not  reoognized.    Sims  ▼.  MeLure,  196. 

ft.  Equitt  Sbib  aside  Acts  or  Lunatics  on  Ground  that  fraod  has  been 
practiced  upon  them.    Id, 

6b  Bill  to  Set  aside  Contracts  or  Lunatic  ahould  state  facts  impeaching 
each  contract  sought  to  be  avoided.    Id, 

7.  Lunatic  is  Bound  bt  Contracts  Made  before  Inquisition  of  Lunacy, 
where  no  undue  adYantage  has  been  taken  of  him,  and  where  CYidenoes 
of  his  mental  unsoundness  were  not  so  manifest  as  necessarily  to  give 
notice  of  his  incompetency  to  contract    Id. 

ft»  Contracts  of  Lunatics  Made  after  Time  at  Which  Inquisition  Faw 
Unsoundness  to  Begin  taeprima/acie  void;  but  the  inquisitioo  k  n:>t 
oonoluslYe  evidence  of  mental  unsoundness.    Id. 

See  Marriage  and  Divoroe,  1-4;  Usurt,  Jb 

INSOLVENCY. 
See  BANBJturror  and  Insoltenct. 

INSTRUCTIONS. 

Bee  AosiiOT»  I;  CRncniAL  Law,  11;  Executions,  3;  Executors  and  Ad- 

MnnsTBATQiE,  1,  2;  Fraud,  8;  Pleading  and  Prachce,  26-38. 

INSURANCE. 
Bee  Corporations,  3. 

INTEREST. 

Bee  ComiON  Carriers,  12;  Guaranty,  2;  Judgments,  22;  Notabies.  7; 

Paritnership,  25.  26:  Skt-off;  Usury. 
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intbrpleadbb. 

I.  DrnDnuHT  u  hot  Allowed  Pull  of  Ii«TmPLXAi>KB»  under  chapter  17, 
•eotion  88,  of  the  ArkansM  digest.    Eltis  v.  Clarie^  603. 

t.  Shkritv  mat  Fzls  Bill  or  Intbbplbadbr  against  Judomsnt  CacDiroBa 
to  have  their  respective  prioritieeaDd  rights  determined  in  the  fond  aris- 
ing from  the  sale  of  the  some  property  of  a  debtor  under  all  of  seTeral 
execations.    LoMomm  v.  Jcrdan^  596. 

lb  Bill  of  Imtxbplbadxb  is  not  Dxmubbablb  on  Obound  or  Want  or 
Prititt  among  Pabtiis  DiruiDANT,  one  of  whom  claims  three  shares 
of  stock  in  complainant's  bank  under  an  attachment  against  the  person 
in  whose  name  they  stand,  the  second  of  whom  claims  two  of  the  shares 
under  an  assignment  of  all  three  for  the  benefit  of  creditors,  and  the  third 
of  whom  claims  the  remaining  share  under  a  sale  to  him  by  the  assignee. 
ProvidencM  Bank  t.  WUkinmm,  160. 

i.  Defendant  to  Bill  or  Interpleader  cannot  Demur  on  Ground  that 
He  is  No  Partt  to  Ant  Suit,  and  has  no  interest  in  any  suit  pending 
between  the  other  parties  to  the  bill,  when  the  bill  alleges  that  he  threat- 
ens suit  against  the  complaimmt  as  claimant  of  part  of  the  property,  and 
a  suit  for  the  remainder  of  the  property  ii  pending  by  one  who  claims 
under  him  against  the  oonpUinant.    I<L 

I.  QBJBonnoN  of  Adequate  Bemedt  at  Law  is  not  Atailablb  AOAiNSf 
Bill  of  Interpleader  that  states  a  proper  case  for  interpleading;  the 
forum  in  which  the  parties  shall  litigate  under  the  bill,  whether  at  law 
or  in  equity,  is  a  matter  of  after  consideration.    Id. 

ft»  Bquitt  Tajkes  Care,  ufon  Bill  of  Interpleader,  that  no  right  or  equi* 
table  privilege  of  trial  la  lost  to  any  party  by  its  interferaioei  thcvefon 
a  bill  of  interpleader  is  not  demurrable  on  the  ground  that  it  pvodooM 
oonfnaion  by  the  ehange  of  the  forum  from  law  to  equity,  and  dylw 
the  dsuiuiiant  of  his  witnesses  by  making  them  parliea.    Mi» 

INVENTIONS. 
See  Ck>MMON  CiRRnnta,  % 

ISSUE. 
See  Oontraots,  (k 

JOINT  TENANCY. 

See  CO-TENANCT,  2. 

JUDGMENTS. 

L  Jvdgmert  vat  re  Amended  Nuno  pro  Tuno  at  a  ■ubsequenl  tsrm,  m 
as  to  show  that  a  nonsuit  was  set  aside  on  payment  of  costs,  where  the 
trial  docket  shows  an  entry  in  the  handwriting  of  the  presiding  judge 
that  "plaintiff  takes  a  nonsuit,  which  is  set  aside  on  payment  of  costs.** 
8im$  r.  Bopnton,  Mfk 

t.  Judgment  or  Ck>MPBTENT  Tribunal  is  Ck>NGLU8iVB  upon  mattsn  actually 
determined,  and  also  upon  matters  which  the  parties  might  have  litl* 
gated  in  the  case.    EUi$  ▼.  Ciarke^  603. 

I.  OouRT  HATiNO  JURISDICTION  TO  Bender  Deoree,  it  is  oooofaisive  ss  to  the 
questions  adjudicated  therein,  and  cannot  be  reopened  to  examination  ov 
discussion  unless  obtained  by  fraud.     QroMtrnqftr  ▼.  Btemm^  SOB. 
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4.  Whxthsb  Dbobbb  n  Obtainxd  bt  Fraud  or  not*  *  party  in  interert  may 
aoqniesoe  in  and  abide  by  it,  and  after  a  space  of  fifteen  yeana  stranger* 
not  a  party  or  privy,  nor  claiming  under  a  party  in  interest,  cannot  im- 
peach it,  especially  when  there  is  no  evidence  of  frand  reqniring  the  court 
to  leave  that  question  to  the  jury.    Id* 

6.  Proof  must  bb  Producbd  to  Warrant  Court  in  Sbttino  asidb  Judg- 
ments, and  annulling  titles  to  land  on  the  ground  of  fraud.  It  must  not 
be  done  upon  mere  surmise  or  suspicion,  nor  upon  evidence  which  does 
not  necessarily,  naturally,  and  reasonably  tend  to  that  conclusion.    IdU 

6.  Judgment  of  Particular  Court  on  Merits,  whbrb  Madb  Final  bt 

Statute,  cannot  be  drawn  in  question  in  another  court  in  a  proceeding 
different  from  the  statutory  mode.    ConunonweaUh  v.  0€urriguUt  103. 

7.  Decree  for  Sale  of  Propertt  to-  Enforce  Meohaniob*  Lien  has,  in 

California,  the  same  effect  upon  rights  of  purchasers  and  ineumbrancen 
prior  to  the  commencement  of  suit  that  a  similar  decree  would  have  upon 
the  foreclosure  of  a  mortgage.  Whitney  v.  Higgnu^  748. 
6.  Person  Aoquirino  Interests  bt  Conyetanob  or  Incumbravob  after 
Suit  Brought  to  enforce  a  mortgage  or  mechanics'  lien  is  bound  by  the 
decree,  and  need  not  be  made  a  party.    Id, 

9.  Parties  and  Privies  are  Alone  Bound  bt  Judgment;  a  party  cannol 

be  affected  by  a  suit  to  which  he  is  a  stranger.    Id. 

10.  Judgment  I^en  is  Extinguished  bt  Sale  of  Premdies  under  Pmioa 
Lien,  followed  by  a  conveyance  from  the  sheriff!  McMUUm  v.  Rkkard$^ 
655. 

11.  Lien  of  Judgment  oannot  be  Extended  bt  Exboutiok  or  Lbvt.  II 
can  only  be  continued  by  9eWt/aeku.    LcwMon  v.  Jcrdom^  696. 

12.  Issuance  and  Levt  of  Execution  before  Exfibation  of  Judomeni 
Lien  will  not  have  the  effect  of  prolonging  the  lien  beyond  the  two  yean 
limited  by  section  204  of  the  code  of  California.  Both  the  levy  and  sals 
must  be  made  within  the  time  limited  by  the  act.    /saoe  v.  Swift,  696. 

13.  Code  haying  Exfresslt  Limited  Existence  of  Judomxnt  Lien  to  twt 
years,  a  continuance  beyond  that  time  will  not  be  presumed.    Id, 

14.  Where  Execution  Sale  is  not  Prevented  by  some  l^gU  impediment, 
the  judgment  lien  expires  at  the  end  of  two  years,  under  section  204  of 
the  California  code.    Id. 

16.  Judgments  and  their  Liens  are  Unaffected  bt  Delivkrt  Bonds 
BEING  Taken  and  Forfeited,  where  such  bonds  do  not,  upon  forfeiture, 
operate  as  judgments,  and  therefore  extinguish  the  original  judpcenta. 
Lawaon  v.  Jordan,  696. 

16.  Judgment  Lien  is  not  Affected  by  Order  to  Bbturn  Process,  with* 
out  sale.    Id. 

17.  Judgment  Liens  are  Enforced  in  Bquitt  nr  Same  Manner  as  Af 
Law.    Id. 

18.  Action  of  Debt  on  Judgment  is  properly  brought  in  the  county  wtMvs 
the  defendant  resides.     Towfuend  v.  Smith,  400. 

19.  Levy  upon  Land  is  not  Satisfaction  of  Judgment.    Id. 

20.  Void  Sale  of  Land  under  Execution  is  not  a  satisfactiim  of  the  judg- 
ment, where  purchased  by  the  judgment  creditor,  and  afterwards  recov- 
ered back  by  the  judgment  debtor.    Id. 

21.  Judgment  is  not  Affected  by  Execution  Sale  that  Passes  No  Title, 
and  after  such  a  sale  may  be  the  subject  of  an  action  of  debt,  without  s 
sctre  /adtu  to  revive  it.     Id, 
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21  JuDOiODiT  "Beamb  Biqbt  not  Cbit  iHTBOBr,  r^gwdkM  of  the  xmte  on 
the  origiiial  indebtedness.    Id. 

See  Banxbuptot  ahd  Insoltbnot}  Coimior  ov  Lawb»  1;  Ck>-tBirijroT,  8» 
0;  Ck>UNTis8;  Drinitk,  5;  Bjbotmskt»  9;  ExBOunoiis;  Husband  akb 
WiFi,  12;  Iksakitt^  3;  Iwtibpi.eapkb,  2;  Judicial  Saub*  2, 8;  Mobiw 
OAon,  9;  Niw  Tbial;  Pabtnbbship,  12;  Bmjpmr;  SFBomo  Pbb- 

lOBMANOBfl. 

JUDICIAL  SALEa 

L  KonoBor  Judicial  Salx  Is  notice  of  preceding  prooeedhngs  therein,  ilfep* 
OfMier  T.  lfiUer*«  Sx'r$,  314. 

3L  Commissionxb's  Salx  of  Land  undxb  DacBa  of  Chancibt  Coubt  will 
be  set  Mide  where  made  on  a  day  so  inclement  that  persons  intending  to 
bid  for  a  part  of  the  land  are  deterred  from  attending,  and  where  there 
was  bnt  one  bidder  present  who  lived  at  the  place,  withoat  weighing  the 
evidence,  which  is  conflicting,  as  to  the  snffidenpy  of  the  price  at  which 
it  was  sold.    BoberU  y.  BoberU^  436. 

1  It  18  NOT  Kbokssabt,  ox  Objbotion  to  Commibsionxb's  Salb  of  Land,  in 
Virginia,  to  ask  that  the  biddings  may  be  opened,  by  the  offer  of  a  sab- 
ftential  advance  upon  the  price  rep<Hrted.  The  coort  will  consider  the 
objections  to  the  sale,  and  confirm  or  set  it  aside  as  the  merits  of  the  case 
may  require.    Id. 

Bee  AuonoNB;  Ezboutobs  and  ADMnnsrTBATOBs,  10, 12;  Fbobatb  Coubxs; 

Statutxs. 

JUBISDICnON. 

1.  SionoN  4  OF  Abtiglb  6  of  Califobnia  Constitution  oonstnied  to  give 

the  state  snpreme  conrt  appellate  jnrisdiction  in  all  cases;  provided  that 
when  the  sabject  of  litigation  is  capable  of  pecuniary  computation,  the 
matter  in  dispute  must  exceed  two  hundred  dollars  in  value  or  amount, 
nnless  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  into 
question.    Conant  v.  Conantf  717. 

2.  JuDOXS  OF  Court  of  Common  Plxas  in  Ohio  abx  Judgxs  of  District 

Court,  under  the  constitution  and  laws  of  that  state,  and  as  such  are 
empowered  to  exercise  its  authority.  HoOiater  v.  J^dgu  ^f  Dutriet 
C7o«r<,100. 
See  CoBPOBATiONB,  2;  Exxoutions,  26;  Habkab  Cobfus;  Mabbiaob  and 
DrvoBCX,  10;  Mobtgaoxs,  10;  Plxadino  and  Pbactiox,  3,  22;  Pbo- 
BATB  CouBTS,  1,  2;  Spxcific  Pxbfobmancx,  1-3. 

JURY  AND  JURORS. 
Doubt  is  not  Rkquibxd  to  bk  Aonvx  nr  Assionino  Btbuok  Jubt,  and  is 

not  bound  to  grant  one  on  demand  of  the  parties,  unless  such  demand 

be  made  before  the  organization  of  the  jury  is  commenced.    McAnkuir 

V.  CasrrW%  AdvCr,  629. 
Baa  Damaoxs,  2,  3;  Exxoutions,  31;  Exxoutobs  and  Administbatobs,  1; 

Fbaud,  2;  NxouoxNCx;  Plxadino  and  Pbactiox,  28^33;  Salxi,  6. 

JUSTICES  OF  THE  PEACE. 
See  Plxadino  and  Pbaciicr,  22. 
Am.  Dm.  Tol.  LXX-M 
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LANDLOBD  AND  TENANT. 

I.  OoTBrAHT  nr  Lbasb  to  Lsssxbs,  "thxi&  Hmsfl  akb  AmoHB,"  thai  in 

the  eyent  of  *  sale  hy  the  lessor  the  lessees  should  have  the  refusal  of  the 
property,  is  a  oovenant  mimiiig  with  the  land.    Lt^fwn  ▼.  NagUe^  678* 

5.  CoTXNANT  IN  Lkasb,  Bbijltino  TO  TmNG  Demisbd,  attaches  to  the  land, 

and  nms  with  it.  /i. 
H  Lksso&'s  Tttlb  to  Cbofs  itndxb  Lsasb,  BBBEBTnro  TO  Hoc  Lbn  utoh 
Thsm  roR  Bknt,  is  not  aflEected  hy  his  taking,  at  the  making  of  the 
lease,  the  lessee's  note,  with  a  surety,  for  the  rent,  or  by  his  proseenting 
an  action  upon  the  note;  and  he  may  sue  in  trorer  for  the  crops.  BaatUar 
y.  Bwih.  429. 

i.  AOOXPTAMOB   BT   LANDLORD    OV    BiNT   VBOM   TlNAHT   AOOBUIHO   AVISB 

FoBimuRS  operates  as  a  waiver  of  the  breach  of  the  ooodttion  of  a 
lease.    Chmber  v.  Hachett^  467. 

6.  TXARLT  TXNANT  HoLDINO    OVKB  AVTEB  BznUATION  OV  TdUC  18  PBB- 

BUMiD  TO  Hold  under  Renewal  of  Lease  if  there  be  no  evidence  to 
the  contrary,  and  is  presumed  to  hold  for  the  time  and  on  the  terms  of 
the  original  lease.    CrwnmeJUn  v.  ^Tfttess,  499. 

6.  Presumption  of  Renewal  of  Lease  bt  Tena2it  Merely  Holdino  over 

IS  Rebutted  by  proof  of  a  new  contract  materially  different  from  the 
original  lease,  and  this,  notwithstanding  the  new  contract,  is  void  by  the 
statute  of  frauds,  because  verbal,  and  not  to  be  performed  within  a  year 
from  the  making  thereof.    Id, 

7.  Parol  Agreement  for  Lease  is  Void  if  for  one  year  and  the  term  is  to 

commence  at  some  future  day.    Id. 

8.  Yearly  Tenant  Holding  over  after  Expiration  of  Term  is  Tenant 

AT  Will,  when  there  is  a  void  parol  agreement  for  a  lease  differing  mate- 
rially from  the  terms  of  the  original  lease,  and  such  tenancy  may  be 
terminated  at  any  time  by  the  tenant  quitting  the  premises,  or  by  the 
landlord's  demand  for  possession.    Id, 

%.  Tenant  at  Will  is  Liable  for  Rent  only  during  Actual  Oooupation, 
in  an  action  for  use  and  occupation  after  the  tenant  has  quit  the  premises; 
but  if  during  the  occupation  the  landlord  brings  a  real  action,  he  may 
recover  damages  for  use  and  occupation  to  the  time  of  the  verdict.    Id, 

10.  Tenant  may  Sublet  Leased  Premises  when  the  lease  contains  no  stipula- 
tion against  subletting,  and  the  property  may  be  used  for  any  purpose 
not  inconsistent  with  the  terms  of  the  lease.    Id, 

II.  Tenant  IS  Exonerated  FROM  Liability  to  Pay  Rent  BY  Any  Intbbfer- 
ENOE  BY  Landlord  which  deprives  the  tenant  of  the  right  of  enjoyment 
of  the  premises  to  the  full  extent  guaranteed  by  the  lease,  and  for  such 
interference  the  tenant  may  abandon  the  premises.    Id, 

18.  Tenant  under  Lease  of  Later  Date  than  Judgment  or  Other  Lien, 
after  a  sheriff's  sale  under  such  lien,  becomes  a  tenantatwill  of  thesher* 
iff*s  vendee,  and  if  such  tenant  has  sown  his  crop  before  he  was  notified 
of  the  purchaser's  intention  to  determine  the  tenancy,  he  will  be  entitled 
to  take  it  away.    BiUinger  v.  Baker,  154. 

m  Person  in  Possession  of  Land  under  Title  Which  may  be  Deter- 
mined by  happening  of  uncertain  event,  not  Within  his  control,  is  on 
such  determination  of  his  lease  entitled  to  the  way-going  crop.    Id, 

14.  Lessee  in  Possession  at  Time  of  Sheriff's  Saiji  of  Premises  is  to  be 
treated  either  as  a  tenant  for  years  or  at  will:  if  for  years,  he  is  entitled 
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to  the  way-going  crop,  under  the  general  onitom  or  oominoa  kwof  Pmui- 
ijlTanla;  if  at  will,  he  has  the  right  to  the  larger  emblementi  or  way-going 
crop  that  belongs  by  the  oommon  law  to  that  tpedet  of  tenaaoy.    Id, 
lft»  Cans  ON  Wat-ooino  Cbofs  Rbviswxd.    Id. 

See  BiyoPFEL»  10;  Lvfanot;  Tboteb»  1;  Vikdob  A>»  ViMiNn^  % 

LABCEKT. 
See  CsDONAi.  Law»  ll-lH 

LAW  OF  THE  CASE, 
flee  PUADuro  and  PKaonoi,  A 

LAWS. 
See  Coxwucs  of  Laws. 

LEASES, 
flee  LasDLOBD  and  Tenant;  E 


< 


LEGACY, 
flee  MiBKHo  Womor^  l-X 

LETTERS. 
SeeMAiu. 

LBTTEBS  OF  ADMINISTBATIOK. 

See  BZWUTOBS  and  ADMINISTRASOiMI^  L 

LEVY. 
;  BxBODTZoNs,  14;  JuDoimm^  IV  tt  lit 

LEX  DOMICILIL 
Set^VraATBS  ov  DioBDDm.  1. 

LEX  FOBL 
See  CoNiuoT  0¥  Law& 

LEX  LOCI  COKTEACTDS. 
See  CoNTucT  of  Law& 

LICENSE. 
See  FiBBixs. 

LIENS. 
I  AiTAfflnnnffa,  S»  4;  Judomxnts,  7,  8,  10-17;  LawnMmn  anb  Tuun; 
S»  IS;  MoBiaAOU,  1,  9»  18,  20;  Pab3nkb8hip,  S»  4|  Putasna  av» 
» 2;  Tbovxb,  1;  Vindob  and  Vindb*,  1,  S. 

LIMITATIONS 
See  SxATDTi  OF  LaaTAman, 

UQUIDATED  DAMAOEa 
See  Damaobs,  L 
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US  PENDENS. 
See  NoTid. 

LOST  GOODS. 
8m  Cbdokai.  Law»  lib 

LUNACY. 

8m  IirSAHITT. 

MAILS. 
Lhxbb  Fmix^fMLr  Mazlsd  avi>  Dibiotid  n  FimnoD  to  batb  ho 
UMOMPrED.    Aumil  ▼.  BweBeff^  167. 

8m  NbOOTIABLI  iMSTBUMUm,  i. 

MALICE. 
Sm  Corforations,  18»  18. 

MANDAMUS. 
L  SMimy  HAT  BB  CoMFELLBD  JBT  Mamdamus  to  execate  * writof  rMtitnttai 

in  an  Mtion  of  fordble  entry  and  detainer.    F^rtmtmt  v.  Crvoptas  711- 
1.  To  SimBSKDE  Rbmedt  bt  Mandamus,  a  party  most  not  iA!tj  *jk^  a  apa- 

eifio  adequate  legal  remedy,  bat  one  competent  to  afford  relief  npon  the 

yery  subject-matter  of  his  application,    /i. 
t.  Bnnu>T  BT  Mandamus  is  nbithsr  Supebsbbbd  by  remedy  by  eriminal 

proaeontion  nor  action  on  the  case  for  neglect  of  daty»  m  neither  of  the 

latter  can  compel  a  specific  act  to  be  done,  and  are  therefore  not  equally 

oonyenient,  beneficial,  and  efieotuaL    Id, 
4.  Mandamus  to  Compel  Sheriff  to  Exboutb  Deed  to  Rbdemftionbr  may 

be  brought  in  the  county  where  the  relator  reeidea.    McMiikm  t.  Jiieh' 

mrd$,  656. 
L  Objbotion  that  Writ  of  Mandamus  is  Dirbotrd  to  Persons  as  Judobb 

of  the  district  court,  instead  of  to  the  district  oourt,  is  untenable.    Hoi- 

Utter  y.  JtidgcM  of  Dutrict  Court,  100. 
i.  Writ  of  Mandamus  Directed  to  Subordinate  Judicial  Tribunal  is 

Pbopbrlt  Directed  to  the  judge  or  judges  of  such  court,  especially 

where  there  may  be  other  judges  authorised  to  hold  or  participate  hi 

holding  the  court,  m  authority  is  exercised  oyer  the  Judgn  penooally  ia 

MM  of  diaobedienoe.    Id. 

Sm  CouNms,  8. 

MABKET  OVERT. 

Sm  Sales,  4. 

MARRIAGE  AND  DIVOBCE. 
I.  Marbxaob  n  Civil  Contract,  and  mat  bb  AyomiD,  Lon  Otbbb  Coir* 
VRAOTB,  for  want  of  sufficient  mental  capacity  in  the  parties.  If  at  the 
time  of  attempting  to  contract  the  mind  is  unsound,  it  is  incapable  ol 
that  consent  which  is  necessary  to  the  yalidity  of  the  contract.  CoU  y. 
OWe,275. 
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1»  MmnAL  Vnommanm  to  Atdid  Mabbiaob  Ooimucr  must  bb  Guably 
Showh,  and  must  be  saffioient  in  degree,  m  it  U  not  eyery  nmoandnen 
that  will  *Toid  the  oontraot    IcL 

S.  It  n  Difficult  to  Dbtkbmikb  Diorbb  of  Mkntal  Inoapaoitt  DnABUN g 
Okk  fbom  Consbntino  to  the  contract  of  marriage.  The  general  teit 
ia  the  fitneaa  of  the  person  to  be  trusted  with  the  management  of  himeelf 
and  his  own  concerns.  Soch  a  person  has  a  disposing,  contracting  mind, 
although  it  may  be  in  a  degree  impaired.    Id. 

A.  LuBATio  OK  BBOAnoNG  HIS  Bbason  MAT  Affibm  Mabbiaob  celebrated 
while  he  was  insane,  and  no  new  solemnimtion  is  necessary.    ItL 

Ik  Whbbb  No  Gausb  is  Assionbd  nob  Explabatiok  Ofibbbd  fob  DbSBB" 
noB  of  the  hnsband  by  the  wife,  who  is  suing  for  divoroe,  it  is  legally 
inferred  that  she  is  goilty  of  willful  desertion.  ContuU  t.  OdnoiK, 
717. 

t.  OAuiOBiaA  Statdtb  has  Sfbcifibd  Cbbtaut  Acts  or  offenses  which  shaD 
coostitate  grounds  of  diToioe.  These  are  equally  pleadable  in  bar,  the 
one  to  the  other,  within  the  principle  of  the  doctrine  of  reoriminatioiu 
Id. 

7.  To  Bab  Action  of  Divobcb  on  Gbound  of  Dbsbbtion  by  plaintiff;  it 

must  exist  for  two  years,  under  the  Galifomia  statute,  and  the  court  can- 
not fix  a  period  other  than  that  designated;  still,  such  desertion  for  less 
time  than  the  statutory  period  furnishes  a  proper  subject  for  considen^ 
tion  in  determining  the  character  of  diToroe  to  be  granted.    Id. 

8.  To  Obtain  Divobcb  a  Vinculo  Matbixonu,  the  applicant  must  be  an  in*' 

nooent  party  without  reproach,  and  however  guilty  the  defendant,  if  the- 
applicant  is  chargeable  either  with  similar  guilt  or  an  offense  to  whidi> 
the  law  attaches  similar  consequences,  the  relief  must  be  denied;  and  if 
the  applicant,  though  not  thus  guilty,  is  still  not  blameless,  relief  must 
be  limited  to  a  divorce  a  nunm  et  ih6ro.  Id. 
f .  Allboations  in  Oomplaint  Chaboing  Adultbbt  ou^t  to  state  with  rea- 
sonable certainty  the  time  and  place  of  its  commission;  but  defendant, 
by  failing  to  demur,  waiTes  his  objection  so  far  as  want  of  spediicatioB 
of  acts  constituting  the  charge  is  concerned.    Id. 

10.  SuFBBMB  C!ouBT  PossBSSES  Apfbllatb  Jubisdiction  IN  DivoBCB  pro- 
ceedings, though  they  do  not  involve  questions  of  property.    Id. 

11.  In  Action  fob  Pabtition  of  Oommunitt  Pbopbbtt,  Pabtus  having 
BBBN  DivoBCBD,  it  appeared  that  the  defendant  was  in  possession  of  the 
lots  sought  to  be  partitioned,  under  a  defective  title,  prior  to  his  mar« 
riage  with  plaintiff,  and  that  after  marriage  he  purchased  the  lots  with 
common  funds,  and  took  a  warranty  deed  therefor:  Bdd^  that  the  lots 
were  community  property  and  should  be  divided,  and  that  defendant 
having  purchased  the  lots  with  common  funds,  and  taken  a  warranty 
deed  therefor,  he  was  estopped  to  deny  that  he  acquired  a  good  title  1^ 
the  purchase.    Joknmm  v.  Johuon,  774. 

See  Husband  and  Wifb,  2. 

MARRIED  WOMEN. 
L  Dbvisb  ob  Bbqubst  to  Mabbtbo  Woman  must  bb  Hbld  to  Cbbaib 
Bbfabatb  Estatb  if  intent  to.  exclude  marital  ri^t  of  husband  can  be 
fairly  deduced  from  the  language  used.    Mwrtkn  v.  Bftt^  201. 
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&  T^RATOB  KAT  QiTB  Paomtti  TO  DAUOBm*  aid  mmn  h  i 

for  lier  hnabtnd'k  dtbte,  notwithitandlng  the  genana  rale  thftt  in  1 
manteiy  dkpodtioiifl  of  propertv  the  inddenti  of  the  piopetij  < 
taken  ewny.    Id, 

8.  Dirm  ob  Bsqubct  to  Totatok's  Dauohtieb  dednring  that  the  pcuyerij 
"  shall  in  no  wise  be  nibject  to  the  debts  of  their  husbands,  in  no  ease 
whateoerer/'  oreates  a  separate  estate  in  the  danghtsn.    Id, 

4.  Bbmmiww  mat  bk  Bkjoivxd  vbom  SxLLnro,  nnder  an  exeontion  against  the 
husband,  real  property  belonging  to  the  wife.    AUoenon  t.  ./bfief,  680. 

6.  Wnv  MAT,  A8  SolbTbadeb,  acquire  property  by  porchase  daring  the  mar* 
riage,  nnder  the  California  act  defining  the  rights  of  hnsband  and  wife. 
This  right  ezlBts  only  as  an  exception  to  the  general  role  as  laid  down  in 
section  2  of  that  statnte.    Id. 

i.  SalbakdDxbd  OF  RbalPbopbbttbt  Shbbov,  nnder  an  ezecntion  against 
the  hnsband,  conveys  to  the  purchaser  a  prima  facie  title  which  the  wile 
has  to  oyeroome  by  proof;  such  sale  and  deed  is  therefore  a  okmd  upon 
her  title.    Id, 

Bee  SzBOUTOBS  avd  Admiiidtbatobs,  8;  Hubbabp  abd  Wm;  ILlbbiaab 
abb  DnroBOB;  KocAXiBBy  1}  Plbadxkg  abd  PkAonoB.  ft. 

MASTER  AND  SEBVAlTr. 
See  AoBNor,  2. 

MAXIMS. 
WxiBB  LoM  MUSS  Fail  ov  Ovb  of  Two  Inhoobbt  FbbbobBi  it  shoold  be 
bona  by  liim  whose  aooideni  was  the  cause  of  it    Btmch  y.  Bck^,  129L 
Sea  BsTOFPBL,  4;  iKSAinTT,  6. 

MAYHRM. 
See  Daxaobs,  2. 

MBASUBBS. 
See  OuBBTiTUTiOBAL  Law,  5;  WBIOHn  avi>  Mbaiubbil 

MECHANICS' UENS. 
See  JuDOMBBTS,  7,  8. 

MEBOER. 

IkOCaH  PltOMBMOBT  NOKB  NOT  UNDBB  SbaL  HAT  NOT  BB  MbBOBB  OF 

CoBTRAOT  for  whioh  it  was  giyen,  yet  the  payee  oannot  reoorer  on  the 
original  oonaideration,  if  his  recovery  on  the  note  is  defeated  by  proof 
if  a  omtwial  alteration  by  him,  without  the  assent  of  the  maker,  the 
i9i  wbkt  waa  to  render  the  note  void.     WkUe  v.  ffmii,  648. 

MILLERS. 
See  Bailmbnts. 

MINING  LANDS. 
See  BxBonnoirs.  12. 
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MIKOB& 
See  LvFAHor. 

MISTAKB. 
loHOEAVGi  0¥  Faon,  ov  Which  Ionokancb  PABsr  WAS  AwAMMf  doei  not 

ooiistitate*mlitake  of  facts.     McDa$tid$r.  Bank  iff  Buaamd»4M. 

Bee  Attaobmbnts,  6;  Equitt;  Bstqppbl,  -2;  Kiw  Teial^  1;  VwomkTM 

CouBTS,  5,  6;  Tbbspass,  8. 

MONEY. 
Bee  CoBPORATiovs,  2-4. 

MONUMENTS. 
See  BouimABiBS. 

MOBTGAGES. 

L  Equitt  Dootbinb  as  to  Mobtoaob  is  that  it  is  a  mereseenrityforadeliil^ 
passes  only  a  chattel  interest,  and  constitutes  simply  a  lien  or  inoiim- 
hrance  on  the  land.    MeMiUan  v.  Michardsp  665. 

8L  Equity  of  Bedemftion  is  Real  ahd  BBNsnciAi.  Ebtatb  in  land,  whioh 
may  be  sold  and  conTeyed  by  the  mortgagor  in  any  of  the  ordinary  modes 
of  aasorance,  mibject  only  to  the  lien  of  the  mortgage.    Id, 

8.  Equity  Dootbikss  bbspbotino  Mobtqaobs  hays  been  Adokbd  and  as- 
serted by  the  courts  of  California.    Id, 

4.  Payment  OF  Debt  Eztinoxtishes  MoBTQAOB  which  is  secnrity  for  it.    Id, 

6.  FoBBOLOSUBBS  OF  MoBTOAOBS,  IN  ENGLISH  Sense,  by  which  the  mort* 

gagor,  after  default,  is  called  upon  to  repay  by  a  specified  day,  or  be  for- 
CYcr  barred  of  his  equity  of  redemption,  are  unknown  to  our  law.    Id, 
8.  Effect  of  Fobeolosube  Suit  is  merely  to  ascertain  the  amount  due,  and 
to  obtain  a  decree  directing  the  sale  of  the  premises  for  its  satisfaction. 
Id. 

7.  Statutoby  Bight  of  Bedemftion  Appues  to  Sales  undbb  Deobbbs  in 

MoBTOAGE  Cases  the  same  as  to  sales  under  ordinaiy  judgments  at  law. 
Id. 

8.  MoBTOAOOB  Bbtaihs  Estate  afteb  Fobbglosube  and  until  consumma- 

tion of  sale  by  conveyance,  which,  when  executed,  will  take  effect  from 
the  date  of  the  mortgage.    Id. 

0  Mobtoaoob*s  Estate,  afteb  Fobeolosube  Sale  and  before  conveyance 
to  purchaser,  is  subject  to  the  lien  of  a  judgment  against  the  mortgagor. 
Id. 

10»  Enfobobment  of  Chattel  Mobtgaob  in  FobeionJubisbiotion.— Chat- 
tel mortgagee  holding  valid  and  legal  chattel  mortgage  by  the  state  law 
in  force  where  he  obtained  it  may  enforoe  it  in  the  courts  of  Ohio,  even 
against  a  purchaser  without  notice  of  the  mortgage,  where  the  property, 
before  breach  of  condition,  has  been  removed  to  Ohio,  and  beyond  the 
jurisdiction  of  the  state  in  which  the  mortgage  was  given.  Kanaga  v. 
Tai^lor,  82. 

II.  Objbot  of  Bboistby  Laws  in  BBQunuNo  Chattel  Mobtoaobs  to  bb 
Bboobdbd  at  the  place  of  the  transaction,  or  where  the  mortgagor  may 
reside,  is  to  convey  notice  to  others  who  may  wish  to  become  interested 
as  purchasers  or  lien-holders  in  the  same  property.    Id. 
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12.  New  Bxoistratiov  of  Chattel  Mobtoaob,  in  Othib  TowHSHin,  cm 
Of  Other  States,  is  not  Rbquibed  where  *  legal  rogistratioD  at  the 
time,  and  in  the  plaoe  and  manner  pointed  oot  by  the  law  of  the  place  ol 
the  tranaaotion  or  residence  of  the  mortgagor,  has  given  validity  to  the 
contract;  because  when  that  act  is  done,  the  whole  daty  in  regard  to  the 
contract  is  at  an  end,  although  the  property  be  removed,  before  condi- 
tion bipken,  into  a  foreign  jurisdiction.    Id, 

IS.  New  Tork  Law  of  Chattel  Mobtgaoes  is  in  Habmont  with  Law  of 
Ohio  upon  the  subject,  and  effect  will  be  given  to  it  in  the  latter  state. 
Id. 

14.  One  Who  Advances  Monet  to  Pat  off  Mobxgaoe  given  to  secure  pry- 
ment  of  purchase  money  on  a  homestead,  and  who  takes  a  new  im»igage 
from  the  husband  alone  for  the  money  advanced,  is,  upon  the  death  of 
the  mortgagor,  entitled  to  all  of  the  rights  of  the  first  mortgagee.  Carr 
V.  CaldweU,  740. 

15.  Monet  Advanced  to  Pat  Mobtgaoe  for  Purchase  Price  of  Hoke- 
STEAD  is  equivalent  to  so  much  purchase  money,  and  the  second  mort- 
gagee is  in  equity  entitled  to  be  subrogated  to  the  rights  of  the  first.    Id, 

10.  Demand  to  be  Subrogated  to  Former  Mortgagee's  Lien  against  the 
estate  of  a  deceased  person,  the  title  to  such  estate  being  in  some  one 
else,  is  not  a  claim  against  the  estate  within  the  meaning  of  the  statute, 
and  suit  to  enforce  such  demand  is  properly  brought  in  the  state  district 
court.    Id, 

17.  Parties  to  Fobbolosube  Suit  in  Which  Judgment  is  Rendebbd  under 
which  sale  is  made  are  restricted  to  the  statutory  period  of  six  months 
in  which  to  redeem.  Their  rights,  after  decree,  depend  entirely  upon 
the  statute,  and  they  have  no  equity.  Such  is  also  the  case  with  parties 
acquiring  interests  pending  suit  to  enforce  previously  existing  claims; 
they  take  in  subordination  to  any  decree  which  may  be  rendered,  as  do 
those  whose  interests  are  acquired  after  judgment  docketed  or  sale  made. 
Whitney  v.  HigginSt  748. 

18.  Effect  of  Foreclosure  Sale  Subordinate  to  Prior  Contract. — ^A  con- 
tract was  made  by  which  it  was  stipulated  that  a  foreclosure  and  sale 
should  be  had;  that  such  sale  should  not  operate  as  a  satisfaction,  nor 
divert  the  lien;  that  the  purchase  money  should  not  be  applied  to  pay 
the  mortgage  debt;  and  that  the  purchaser  should  take  the  land  in  trust 
to  sell,  and  thus  pay  off  the  mortgage  debt:  Held,  that  the  decree  and 
sale  made  pursuant  to  such  contract  must  be  regarded  as  part  of  the  con- 
tract, and  subordinate  to  it.    Locbwood  v.  Mitchell,  78. 

19.  Parties  Acquiring  Interests  Subsequent  to  Plaintiff  in  Fore- 
closure Suit,  and  before  its  commencement,  who  are  not  made  parties, 
possess  both  an  equitable  and  the  statutory  right  to  redeem.  WhUneif  v. 
Higgina,  748. 

20i  Mortgagee  Becoming  Purchaser  fob  Less  than  Judgment  has  Lien 
npon  the  property  prior  to  that  of  the  redemptioner  for  the  balance  un- 
paid.    McMillan  v.  Richards,  655. 

Im  Aracbhents,  4;  Conflict  of  Laws,  2;  Executions,  36;  iNSAViTry  S| 
^PUUDiHO  AND  Practice,  2;  Usubt,  3;  Vendob  and  Vendbb,  1. 

MOTIONS. 
See  Puadino  and  PBAcncE.  19. 
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MUNICIPAL  CORPORATIONS. 
tM  Omt€mLrum§9  5-22;  Hiohwatb,  6;  OwnatB  amv  Qimnti  Foo»- 

LAWS. 

MURDER. 
See  Gbocinal  Law,  14-16. 

NAVIGATION. 
Bee  CoMMOH  Cabbtitm,  1;  Usaobs;  Wi 

NECESSARIES. 
See  GuABDiAV  amd  Wabd,  2. 

NEGLIGENCE. 

WSA9P  FaOIS  AHI>  GntOUMBTAjrOB  CONSTITUTB  EyIDKNCB  OF  Ca 

is  e  qneetkm  of  law  for  the  ooorte.    Bat  what  partioiilar  weight  will  be 
giTn  to  theee  ^Mts  and  droiuiistaacee  is  a  matter  for  the  jvxy.    Otrbe 
r.OaLS.K.Oo.,e60. 
See  AmiAXA,  2-4;  BAZuaim;  Comcov  Cabbibbs;  Oobvobatiovb;  Bzbo- 

010B8  AKi>  ADMSnSTBATOBS,  17;  NbOOTIABLB  LfRBUMKMIB,  4;  NOVA* 

Bm»  4-6,  10;  Omon  akd  Officbbs,  1;  Railboabs;  Sfbohio  Pbb- 

fOBMAWOB,  0»  7;  WATBBOOUBaB,  fi. 

NEGOTIABLE  INSTRUMENTS. 
1.  Only  LrantuifBiiTS  Which  abb  Tbaksibbablb  bt  DsiJTBBr  abb  Bnxi 
and  Dotee  payaUe  to  beeier,  or  payable  to  order,  and  indoned  in  blank. 
i^Oif  ▼.  Smiih,  S27. 

%  PoSBBSnON  OV  NOTB  PaTABLB  to  ObDBB  BI7T  NOT  ImDOBSBD  BT  PaTBB  ii 

not  eoffioient  eridenoeof  title  to  eiistain  an  action  on  the  note  by  one  not 

payee.    Id, 
t.  IvDOBBBMBMT  OF  FxBST  OF  Sbt  OF  B1LL8  OF  ExcsHABOB  oaniee  with  it  the 

eecond  and  third.    Either  of  the  eet  may  be  preeented  for  aoceptanoe, 

and  if  not  aooepted,  npon  doe  notice,  a  right  of  action  arieee  againet  the 

indorser.     WtiUh  v.  BUUchley,  469. 
4.  Dblat  of  Mail  is  Good  Exousb  fob  not  Imkbdiatblt  PBBSBNTiNa  bill 

of  exchange  for  acceptance,  and  ite  immediate  preeentation  after  arrival 

is  enffident  to  charge  the  indoreer.    Id, 

6.  Indobsbb  of  Bill  of  Ezohanob  mat  Dbolabb  on  Fibst  of  Sbt,  and  prcv 

dnoe  in  evidence  on  the  trial  the  eeoond  duly  preeented  and  dishonored. 
Id, 
8.  Indobsbb  of  Notb  bbfobb  Nbootiation  thbbbof  bt  Patbb  ia  liable  to 
the  payee  if  it  can  be  proved  that  the  object  of  the  indoTMment  was 
to  give  the  maker  of  the  note  credit  with  the  peyee;  and  on  proof  of 
snch  feet,  the  indoraer  wonid  be  liable  in  a  similar  manner  to  the  in- 
donee  of  the  payee,  and  either  may  write  over  snch  indorser's  signature, 
an  agreement  corresponding  with  such  facts.    Barto  v.  Sekmeck,  145. 

7.  In  Absbnob  or  Eztbinsio  Pboof  to  Chabob  Ibbbouiab  Indobsbb,  bis 

liability  is  measored  by  his  indorsement  solely,  and  he  is  not  liable  to 
the  payee  at  all,  and  cmly  liable  to  snbseqoent  indorsees  by  the  payee 
sssnming  the  poeition  of  first  indorser,  and  negotiating  the  note  on  the 
credit  of  all  the  partiee  to  it    Id. 
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8.  Chick  Transfxbbxd  aiteb  Dishonor  is  Takxn  Subjbcv  to  All  Db* 
rsNsn  which  existed  when  in  the  hands  of  the  first  holder.  FktUer  ▼• 
Hutehinga,  746. 

d.  PBBSUHFnoN  IS  THAT  Cheok  IS  GivBN  UPON  Vaijd  Consideratiok,  bat 
this  presumption  being  rebutted,  the  necessity  is  thrown  upon  the  holder 
of  proving  that  he  received  it  in  good  faiUi»  without  notice  of  the  ille- 
gality of  the  consideration.    IcL 

See  Ai/tkration  of  Inbtbumxztts;  Husband  and  Wifb,  11;  Mjesqib; 
Partnership,  9,  10, 15-21;  Plbadino  and  Practiob,  24. 

NEW  TRIAL. 
1.  Surprise  is  not  Ground  for  New  Trial  when  based  upon  ignorance  of 
law.    FuUer  v.  Hutehinga,  746. 

5.  Where  there  is  Some  Evidenoe  to  Support  VERDicrr  of  Jurt,  the 

court  should  not  reverse  the  judgment  because  the  proof  Is  not,  in  its 
opinion,  sufficient  to  justify  the  finding  of  the  jury.    Dexter  v.  CfoUt  46S. 

NONSUIT. 
See  Common  Carriers,  2;  Judomint8p  L 

NOTES. 
See  Negotiable  iNSTRUMEiraa. 

NOTARIES. 

1.  Notary  PuBuo  HAS  No  Power,  AFTER  He  HAS  Taken  AaKNOWLBDOMKHT 

OF  Married  Woman,  made  his  certificate  on  the  deed,  and  after  the  deed 
has  been  recorded,  to  amend  his  former  certificate,  or  to  file  a  new  one 
stating  that  he  had  examined  such  married  woman  separate  and  apart 
from  her  husband.    Boura  v.  Zacharidk,  780. 

2.  Certhigate  of  Notary  Public  is  not  Act  in  Pais  which  may  be  made^ 

by  virtue  of  his  offioe,  at  any  time  during  his  term  of  office.  The  taking 
of  the  acknowledgment  and  the  making  of  the  certi^cate  constitute  but 
one  transaction,  and  this  being  done,  the  notary's  powers  are  ezhansted. 
.   Id. 

8.  Certdioatb  of  Notary  Which  Fatlb  to  State  that  the  party  acknowl- 
edging was  known  to  him,  or  was  identified,  is  worthless  either  for  the 
purpose  of  admitting  the  instrument  in  evidence  without  further  proof  or 
to  entitle  it  to  be  recorded.    Fogarty  v.  Fifday,  714. 

4.  Neoleot  of  Notary  to  Certify  that  Party  Ackowledoino  is  known  to 
him,  or  was  identified,  is  not  excused  by  the  fact  that  the  certificate  was 
partially  filled  by  the  attorney  for  the  grantee.    Id, 

6.  Notary  Who  Arwna»  na  Official  Signature  and  seal  to  a  certificate  of 

acknowledgment  without  examining  it,  to  find  whether  the  facts  certified 
are  true,  is  guilty  of  negligence,  and  liable  on  his  official  bend  for  dam- 
ages arising  therefrom.  Id, 
t.  Notary,  by  Aooeptino  Office,  Holds  Himself  out  to  the  world  asa  per- 
son comp%tent  to  perform  the  duties  connected  therewith.  He  oontraots 
with  those  who  may  employ  him  that  he  will  perform  them  with  integ- 
rity, diligence,  and  skill.  Therefore  a  party  cannot  be  ehaiged  with 
knowledge  of  a  defect  in  a  notary's  certificate  from  having  received  the 
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ooBTvyiBM  from  the  notarj^and'  retained  it  for  Mme  time  in  hie  poiiae 
doo.  Id. 
7»  HxASUBB  ov  Daxaoxs  nr  AonoK  ag Anrar  Nocabt  for  his  ominion  to  state 
in  hie  oertifioate  of  acknowledgment  of  a  mortgage  that  the  party 
acknowledging  waa  known  to  him,  or  waa  identified,  is  the  amount  of 
the  deht  and  interest  intended  to  be  secured  by  the  mortgage.    Id, 

8.  CoNDinoK  IN  Notabt's  Bond  that  he  will  "well  and  truly  perform  and 

discharge  the  duties  of  a  notary  according  to  law  '*  embraces  eyery  act* 
which  he  is  authorized  or  required  by  law  to  do  in  virtue  of  his  office.    Id, 

9.  CiRTinoATB  OF  NoTABT  IS  PRIMA  Faoib  EviDiNCB  of  the  fsots  therein  set 

forth,  under  the  California  statute.    Id, 

10.  Notary  Omittino  to  Statb  nr  his^Cbtifigatb  that  the  party  acknowl- 
edging was  known  to  him,  or  identified,  is  guilty  of  gross  and  culpable 
negligence;  and  is  liable  on  his  official  bond  to  the  party  Injured  for  all 
damages  resulting  from  snob  negligence.    Id, 

NOnCB. 

L  LnPXNDiira.— Thedoetrineof  Uf  jKudensisthatanymtersstaoqiiirBdiB 
the  subject-matter  of  a  suit  while  it  is  pending  will  be  regarded  as  a  nul- 
lity as  to  the  plamtiff's  title,  which  may  be  established  by  a  judgment 
or  decree  in  the  suit.    BMUniv,  Johmmm,  265. 

2.  Booninni  of  Lib  Pbndkns  has  No  Eztratebbitobial  Qpbration}  and 
coilseqnently  the  pendency  of  a  suit  iuTolviog  the  title  to  certain  prop- 
erty in  one  estate  is  no  notice  to  a  purchaser  of  said  property  liTing  in 
another  state  to  which  it  has  been  removed.    Id, 

S.  PRisuMirrioK  of  Law  Statid  nr  Books,  that  ''Lis  Pshdins  is  Nonci 
TO  All  thx  World,'*  must  be  limited  in  its  oonstruotion  to  all  persons 
within  the  jurisdiction  or  state  where  the  suit  is  pending.    Id, 

A.  Provision  nr  Fidrral  Ck>R8TiTUTioN  that  "Full  Faith  and  Orsdit 
SHALL  RR  OiVRN  in  esch  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state  "  doea  not  extend  the  application  of  the 
doctrine  of  lU  pendens  beyond  the  limits  of  the  state  where  the  suit  is 
pending;  it  does  not  mean  that  all  the  efiecta  and  consequenoea  of  a  liti- 
gation in  one  state  shall  follow  it  to  another.    Id. 

L  Rroistration  of  Drrd  Madr  aftrr  Tuir  Prrsorirrd  nr  Rrodibt  Act 
Taxrs  Effrot  as  NonoR  from  the  date  of  registration,  and  does  not 
relate  back  to  the  day  of  delivery,  but  gives  to  the  deed  priority  over  aQ 
conveyances  made  subsequent  to  the  registration.    Leffer  v.  Do^  240. 

Baa  AoRROT,  2,  9;  Assignmrnts  of  Gontraotb,  2;  Attauhmrhts,  4;  Bora 

FIDR  PuRGHASRRS;   BlROTIONB,  8»  4;   BZROUTORS  and  AI>MINI8XRAT0R8| 

10, 11;  Fraudulrrt  Cohtrtanors,  2,  6,  0, 10^  11;  GvARARTr,  1;  Jv* 
DunAL  Salis,  1;  Parxvrrbhif,  18;  NocARDBi»  6;  Nrooiuru  lM9a» 

»BRn»  0;  SCATUTR  of  LnilTATfORS^  1. 

KUISANGS. 
flaaHiOBWATSy  6;  KAn.Rft4Hiib  ^ 

NUNC  PRO  TUKa 

Sea  JUDOMRRTB.  L 
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OATH& 
8m  AvimATin. 

0FFIOBS  AND  OFEIOEBS. 

1.  STATim  nux  Aonoira  AOAiKBT  Pubuo  OmoiB  ide  Aon  Jkmm  by  him 
in  yirfciia  of  lua  office  thftU  be  tried  in  the  oountj  wfaece  the  eeaae  Araea^ 
applies  only  to  affirmative  aote  of  the  officer,  and  «>t  to  mere  omiidone 
or  neglect  of  official  dnty.    McMiUan  v.  Richard*^  655. 

%  MiNigtEBiAL  OmoBBS  ABM  Frxb  fbom  Comtbol  OF  CoBFOBATiov  in  eze- 
outing  ordinances  which  are  of  a  public  natoie  and  for  public  purposes. 
Dargtm  t.  Mayor  etc  qfMcbUe^  505. 

8ee  ATTAUHimiw,  6}  Ck>BTORaTioir8;  OouHrm,  8;  Kmoiioto;  Hiohwatb, 

1-3;  Notabub. 

OLOGRAPmO  WILL& 
8ee  WiLUSi. 

OBDBB& 

See  Aansmnrai  or  Comtbaox^  2;  Anonom;  SXBOoioas  am^  AwhTO' 

imaTOBB,  7;  Guabbxah  ahd  Wabih  6. 

ORDINAKOBa 
8es  OoBPOEanoHB,  6;  Oifian  ahd  QmcBMb  1> 

ORPHANS'  OOUBXa 
See  Pbobatb  Coubtb. 

OUSTER. 
See  Ga-TBNAVor»  4»  ft. 

OVERSEERS. 
See  HraHWATSy  1-8. 

PARENT  AND  CHILD. 
Adtavobmsnt  to  Sok»  in  Full  of  All  Claiiis  AGAiimr  Ebkatb  of  Iho 
father,  will  not»  after  his  death,  prevent  the  son  taking,  as  heir,  a  r^ 
sidoum  not  disposed  of  by  wilL    ^ee(Ue'«  £^r  v.  ilTeadlei,  86. 
See  Tbubis  and  TBUsnBS,  6. 

PAROL  CONTRACTS. 

Sea  Oovnuon^  6, 7;  Laudlobd  and  Tenant,  5-8;  RaooiiDa,  5|  Srmafw 

Pkbfouahci,  4;  SxATUTB  OF  Fkaijdb;  Vindob  Ajn  YwnoM,  %  7. 

PAROL  EVIDENCE. 
Sea  Bouhhabisi  Common  Cabbbbb,  6,  14,  15;  CoNTBiofs,  6, 7;  Bzko- 

T0B8   An>   ADMINIBXBAT0B8,  2;    FKAUDULINT    CoHTNTANOH,  7;  HUS- 
BAND AND  WiVB,  9. 

PARTIES. 

Bee  EguRT,  4,  5;  Exboutobs  and  Admini8Xbasob8,  4,  10,  20;  iNiANm^ 

JuDOMivi%  8^  0;  IfoaxoAOSB,  10;  Plbadino  and  Psbaohob,  2,  8-8. 
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PAETFTIOK. 
6ttCh»^iirAiwr,a^9;MAmiTAaBAWpI)ivaBOi^ll;8FiOiiioPiw^^ 

PA&TNEB8HIP. 

L  BusDiBflfi  BBLATiom  Ck)JiwiyuTUio  Pabtnbbshif.^K.  Mid  L.  ftgread  tluil 
L.  ihoold  advanoe  twelre  thooaand  dollars  to  oommflDoo  creoting  a 
hooae  on  land  held  by  N.  luder  lease;  that  N.  should  then  oonviqr  a 
half-interest  in  the  property  to  L.;  that  both  should  finish  the  bnild^ 
at  a  oost  of  eighteen  thousand  dollars  each,  and  should  divide  the  rents 
reoeiTed  from  it  thereafter:  ffeld,  that  N.  and  L.  were  copartners. 
L€^fbn  r,  NagUe^  678. 

1»  Saui  bt  PABnrxE  ov  an  IxnoMR  »  Pkmonal  PBOPavT  of  F&ui 
passes  nothing  bnt  his  interest  in  the  snrphiSv  aftsr  payment  of  the  part* 
nership  debts.    Cwna^B  Appeal,  149. 

!•  Pabtnxbshif  Gbxditobs  Who  havb  No  Libn  on  Pxbsonal  Pbopxbts 
OF  Fnui  have  no  means  of  enforcing  their  claim  to  a  preference  in  tha 
distribntion  of  it;  their  equity  is  only  to  be  worked  out  through  the  equi- 
ties of  the  partners  themselves,  each  of  whom  has  a  right,  while  he  ezer- 
eises  dominion  over  the  property,  to  insist  on  its  application  to  partner- 
ship elaims  before  it  be  appropriated  to  the  individual  debts  of  the  several 
partners.  This  right  may,  however,  be  waived  by  each  partner  dispos- 
ing of  all  his  interest  in  the  property.    Id, 

4.  Lnor  Aoquxkbd  bt  Pabtnxbship  Cbkditobs  ok  Joibt  Assbtb  04inf0T  bb 

Dbfbatbd  by  any  subsequent  disposition  of  the  property  by  the  several 
partners.    Id» 

5,  Whbrb  EzBOunoNS  abb  Issubd  against  iNDiYiDnAL  Pabtnbbs  fob  Sbp- 

ABATB  DxBTS,  AND  ALSO  AOAIN8T  FiBM  for  partnership  debts,  and  by 
agreement  of  the  execution  creditors  the  firm  property  is  all  sold  at  the 
same  time,  the  firm  creditors  are  entitled  to  preference,  and  are  entitled 
to  all  the  proceeds  where  necessary  to  satisfy  their  claims,  and  the  rule 
is  the  same  though  the  individual  executions  were  prior  in  date.    Id, 

i.  iNDiyinuAL  Cbbditobs  of  Partnbr  have  not  Such  Exolusivb  Right  to 
Patmbnt  out  of  his  individual  property  as  to  render  fraudulent  an 
Assignment  of  it  for  the  benefit  of  the  firm  creditors.  Qadtden  t.  CorfOfiy 
207. 

7.  iNDinnnAL  Cbbditob  of  Pabtnbb  buit,  in  Equity,  Comm*  Pabtnbb- 
SHIF  Cbbditob  to  resort  first  to  the  partnership  assets  for  payment,  since 
the  claim  of  the  individual  creditor  applies  only  to  the  private  property 
of  his  debtor,  including  whatever  balance  may  remain  to  him  out  of  the 
firm  assets  after  its  affairs  are  wound  up,  while  the  partnership  creditor 
is  entitied  to  payment  not  only  out  of  the  firm  property,  but  also  out  ol 
the  private  property  of  the  individual  partners.    Id, 

1.  Pabtnebship  Cbbditob,  afteb  Exhausting  Pabtnbbship  Funds^  n 
Entftlbd  Equally  with  Inditidual  Gbbdrobs  to  payment  of  an 
unsatisfied  balance  of  his  debt  out  of  the  private  property  of  a  partner. 
Id, 

%,  Notbs  Payablb  to  Pabtnbbship  Tbansfbbbbd  by  Pabtnbb  in  Payiodiv 
OF  Individual  Debt  cannot  be  reached  by  firm  creditors  on  trusikee  prcv 
cess  against  the  transferee;  but  if  there  was  fraud  in  the  transaction,  a 
bill  in  equity  is  the  proper  remedy.    HwnUnm  r,  Dow,  404. 
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10.  Tbansixb  bt  Part2:bb  of  Notxs  Dim  Pabtngb8sip  ik  Patmxht  or  In- 
DinouAL  Debt,  *t  a  time  when  the  inaolvency  of  the  partnenhip  was 
not  known,  does  not  Indicate  fraud.    Id. 

11.  Fact  that  Monet  Which  was  Obtained  on  Pebsonal  Cbedit  of  Mem- 
ber OF  Firm  was  used  by  the  finn  and  for  its  ezclosive  benefit  will  not 
of  itself  make  the  firm  liable  to  the  creditor  for  such  debt,  bat  would 
be  a  good  consideration  to  support  a  subsequent  promise  by  the  firm  to 
pay  the  debt    Siegd  t.  ChkUep,  126. 

IS.  CoNFESBiON  OF  JUDGMENT  BT  Partnebs  TO  Obsdrob,  on  promise  to  pay 
the  individual  debt  of  a  member  of  the  firm  for  money  borrowed  by  him 
and  used  by  and  for  the  exclusive  benefit  of  the  firm,  is  not  the  application 
of  partnership  efiects  to  the  private  debt  of  a  member  of  the  firm,  but 
the  honest  assumption  by  the  partners  of  a  debt  created  for  their  joint 
benefit,  and  which  in  equity  and  oonsdenoe  they  are  equally  bound  to 
pay.  .  Ji. 

18.  Assumption  by  Fibm  of  Debt  of  Membeb  fob  Money  Bobbowed  fob 
BxoLUSiVB  Use  of  Fibm  U  not  a  fraudulent  transaction  as  to  the  partners, 
because  they  all  assent  to  it,  and  not  as  to  the  firm  creditors.  If  they 
have  no  lien  on  theVpartnership  effects,  because  their  equities  must  be 
worked  out  through  the  partners  themselves.    Id, 

14.  Insolvency  does  not  of  Itself  Work  Dissolution  of  Partnebshif, 
nor  divest  partners'of  their  authority  over  firm  property.    Id, 

Ifi.  The  Fact  that  Dbait  Drawn  by  Firm  is  Payable  to  Obder  of  Onr 
Partner,  and  by  him  indorsed,  is  not  evidence  that  it  was  not  drawn  by 
the  firm  in  the  usual  oourse  of  business.  Haldeman  S  Qrmbb  v.  Bamk  qf 
MiddleUnm,  l^ 

10.  Presumption  is  that  Drawino  of  Draft  or  Bill  in  name  of  firm  by 
one  partner,  and  offering  the  same  for  discount,  is  a  partnership  trMisao- 
tion,  even  though  the  draft  or  bill  was  made  payable  to  the  order  of  one 
of  the  members  of  the  firm.    /d. 

17.  Presumption  that  Drawing  of  Drait  nr  Firm  Namb  and  dlsooontmg 
it  was  a  partnership  transaction  Is  not  afiboted  becanse  the  p^er  was 
discounted  at  the  request  of  the  partner  who  drew  it  in  the  name  of  the 
firm,  and  whose  name  was  inserted  as  payee,  and  who  indorsed  it  and 
drew  the  proceeds.    Id, 

18.  Actual  Knowledge  that  Nbgotiablb  Paper  was  Given  without  Com- 
SENT  of  certain  partners  is  a  good  defense  to  the  non-consenting  partBsta. 
Id, 

10.  Note  of  Firm  Given  for  Private  Debt  of  One  Pabsnxr  is  Good 
against  the  firm  in  the  hands  of  a  bona  Jide  holder;  the  right  of  the  Indi- 
vidual partner's  creditor  depending,  however,  on  the  consent  of  all  the 
partners.    Id, 

2b,  In  Action  AGAINST  Firm  ON  Nbootiabu  Paper  Drawn  AND  DnoouNTED 
BY  Partner  in  Name  of  Firm  it  is  not  error  to  r^eet  evidence  show- 
ing that  the  partner  having  the  paper  discounted  i^ppropriated  the  pro- 
ceeds to  his  own  use.    Id, 

ML  In  Action  against  Partnership,  Evidence  having  No  Tendency  to 
Disprove  Existence  of  Partnership,  as  that  the  partners  held  the 
real  estste  used  in  their  partnership  transactions  as  tenants  in  common, 
or  that  the  counsel  of  one  of  the  partuers  advised  him  not  to  enter  into 
the  partnership,  or  that  the  partner  having  the  paper  discounted  did  not 
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pay  over  to  the  other  partner  his  proportioii  of  the  profits  of  the  oob- 
oem,  is  not  admissible  for  that  purpose.    IdU 

12.  Partnib  IX  LiABXHOLD  PuBOHASiNO  Fu  in  his  ownname»  with  his  own 
money,  the  lessees  being  entitled  to  a  refusal  of  the  property,  porchases 
lor  both,  and  the  other  partner  becomes  entitled  to  his  share  upon  pay- 
ment of  hb  proportion  of  the  porohase  money.    Loffoia  ▼.  Naglee^  678. 

9k  Soli  Mamaouto  Pabtnxb's  Eblation  to  €k>PABiiNiR  is  On k  of  Gbiat 
CoNiiDXNOEy  and  requires  the  utmost  good  faith;  and  proof  must  be  dear  ■ 
to  show  that  the  copartner  has  waived  any  of  his  rights  to  property 
legally  inuring  to  the  partnership.    Id, 

84.  DXDIOATION    OF    PABINSB8BIF    PeOFXBXT    BT   MaNAGINO  PABTVBB  TO 

Stbbst   Pubfosb,  to  render  the  remaining  portion  more  valuable, 

inures  to  the  benefit  or  detriment  of  all  the  partners  in  proportion  to 

their  shares.    Id, 

25,  Pabtnbb  Adtanoino  Funds  will  not  be  allowed  compound  interest.   Id, 

2d,  Pabtksb  Ricxivino  Movtblt  Rents  is  Chaboxablb  with  Intebbr 

from  date  of  receipt  until  paid  over  to  the  partnership.  Id, 
27.  CoNTBAOT  Madb  BT  Bbpbbsintatiybs  OF  DioxASiD  Pabtnkb,  without 
authority,  and  touching  matters  over  which  the  surviving  partner  had 
entire  control,  will  be  considered  as  wholly  inoperative  to  affect  the 
rights  and  estate  of  the  firm  when  it  is  declared  inoperative  as  to  the 
surviving  partner.  Loekwood  v.  MUeheU,  78. 
See  AsaioinfxiiTB  fob  Benefit  of  Cbeditobs,  2;  Commoii  Cabbiwi^  !• 

PASSENGER  CARRIERS 
See  Common  Cakkiebw, 

PAUPERS. 
See  PooB-iJkWik 

PAYMENT. 

1  Aoobftancb  of  Amount  Ofibbbd  Opxbatbs  as  Satufaotion  of  Dbbt 
when  the  sum  in  controversy  is  unliquidated,  and  the  party  offiuing  at> 
taohes  to  his  offer  the  condition  that  the  sum,  if  taken  at  all,  must  be 
leeeived  in  full  satisfaction  of  the  debt,  even  though  the  party  receiving 
the  money  in  so  doing  declares  that  he  will  receive  It  only  in  part  pay- 
ment; and  this  is  the  rule  in  equity  as  well  as  at  law,  unless  there  exists 
some  special  equitable  ground  of  relief  therefrom.  JieDtmkU  v.  Bank 
<(f  Ihakmd,  4M, 

9»  QvBOT  OF  Pbotvt  is  to  take  from  the  payment  its  voluntary  character, 
and  thus  conserve  to  the  party  a  right  of  action  to  recover  back  the 
money.  It  has  no  application  to  voluntary  payments.  McAfittan  v. 
BiekardM,  665. 

H  PBOR8T  D0B8  NOT  Pbxvxnt  Patmxnt  bedto  Duohaboe  of  the  demand 
upon  which  it  is  made,  so  ftff  as  such  demand  is  legaL    Id, 

L  Law  Rabos  Obuoation  to  Refund  Monet  Paid  upon  Compulsion,  and 
the  form  of  action  is  a$iwmp$U  for  money  had  and  received.    Id, 

Bee  Altebation  ofInstbumints;  Deeds,  6;  Executions,  37;  Mobtoaoe8,4| 
Statute  of  Fbauds,  3,  4;  Tbubts  and  Tbustees,  8»  4;  Vekdob  anb 
Vendee,  7. 
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FBACE-0FFI0SB8. 

See  CORPOKATION8»  C 

PENALTIES. 
See  DamaoHi  1|  BnoimoHS,  25;  Gas  CoMPAimty  6|  H]oswai%  S| 

UTS  OF  FBAUDS,   1. 

PERFORMANCE. 
Bee  Coviucnr  ov  Laws,  8;  Exsoutioks,  27;  Sraomo  PmoBMArak 

PERSONAL  REPRESENTATIVES. 
See  ExBOUTOBS  akd  ADMnrmTRATOBa. 

PEWS. 
RiOBS  TO  Pbw  oak  bs  Trahsvbbbsd  ohlt  nr  Mamwwm  Plwifuwp  vn 
TmkHSfBK  OF  Rkautt.    Barnard  t.  tTAippfe,  422. 
See  EzsounoNS,  13. 

PLEADING  AND  PRACTICB. 

1.  Ruui  THAT  Plsadivo  IS  Takkn  Mobt  Stbokolt  agiJut  the  per^  mmUag 

it  Is  dxmwn  from  the  legal  sopposition  that  every  suitor  will  state  his  oass 
aa  strongly  ss  the  facts  warrant.    Chrten  ▼.  ComUaiudt  725. 

2.  At  Timk  Suit  is  Institutkd  to  Enfobob  Mortoaob  or  MBOKAinoB' 

LiBN  all  persons  interested  in  the  estate  shonld  be  made  parties  or  their 
rights  will  not  be  affected.     WhUney  v.  Higgkia,  748. 

H  No  Gbbat  Stbiotnbss  should  bb  Rbquibbd  as  to  the  maimer  of  stattag 
facts  in  the  records  of  courts  of  limited  and  special  jnrisdiotioiL  Ptr 
BuRNBTT,  J.    Hofne*  t.  Meekt,  70^ 

4^  CoBTBAOi  Rblatino  TO  Rbal  Pbopbrtt  need  not  be  alleged  to  be  in 
writing.    That  is  a  matter  of  proof  upon  the  trial    Dcmosoa  ▼.  MUler,  380. 

5.  Ambndmbnt  to  Bill  dobs  kot  Makb  Nbw  Gasb,  aud  is  Pbopbblt 
Allowbd  in  a  case  where  the  bill  Is  filed  by  a  hnsband  as  sole  legatee  of 
his  wife  to  recoyer  her  distribotive  share  in  her  father's  estate,  and  the 
amended  biU  eichibited  »  marriage  contract  which  secored  to  him  »  life 
estate  in  his  wife's  personalty,  and  to  her  a  separate  estate  in  the  re> 
mainder;  for  both  titles  set  out  give  him  the  entire  interest  in  the  sob- 
ject-mstter.    BlaekweU  ▼.  BUuhotU^  558. 

kb  Ambndmbnt  to  Pbtitiov  Substitutino  Pbincipaijb  as  PLAiRTiFFa,  in  an 
aotion  brought  by  their  agent,  affords  the  defendant  no  groond  of  objeotioOy 
nnless  he  was  thereby  deprived  of  some  substantial  right.  Friee  t.  IFttqf^ 
823. 

7.  SuBSiiTUTioy  OF  Pbikcipals  in  Action  by  Aobnt  is  not  Makino  Nbw 

Pabtt,  whero  it  is  done  with  the  consent  of  the  agent,  and  npoo  Us 
allegation  that  he  has  no  interest  in  the  note  sned  on,  bnt  is  merely  the 
agent  of  the  new  plaintiflb.    Id. 

8.  Pbincipalb  cannot  bb  Substitutbd  as  Plaintiffb  DC  AonoN  BT  AOBBT 

aftbb  Aobnt's  Dbath,  where  the  fact  that  he  soes  for  their  use  does  not 
appear  from  the  petition,  but  the  suit  must  be  revived  in  the  name  of  Us 
representatiFes,  and  the  principals  claiming  to  be  the  real  parties  Ib 
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faitoett  mkj  oontest  their  rights  with  the  repreeentatiTes  and  claim 
Judgment  in  their  names,  if  the  defendant  is  not  thereby  deprived  of  an j 
snbetantial  defense.  Id, 
••  DuiiAL  "tor  WjLivT  OF  Intobmation  TO  Bnablb  Thbm  to  Admit/  eto.» 
is  not  snffident  where  both  oomplaint  and  answer  are  verified.  Hum* 
phreys  v.  McCaU^  021. 

10.  Dkmial  of  Facts  PBisuMPnyELr  within  Dehndaiit's  Evowledqi 
most  be  in  the  positive  form,  and  not  on  information  and  belief.    Id* 

11.  Denial  of  Facts  PBBSUMFTiyxLT  Basid  on  Information  need  be  only 
according  to  defendant's  information  and  belief,  but  it  mnst  be  according 
to  both  information  and  belief.    Id.  ^ 

12.  DxvEHBANT  MUST  Answxb  Aooordino  TO  HIS  BuJKF,  and  is  prednded 
from  controverting  the  alleged  fact  which  he  believes,  though  his  beliel 
maj  be  f oonded  upon  mere  hearsay,  general  report,  or  other  information. 
Id. 

15.  Undib  SaonoN  46  of  Caldobnia  Codb  there  are  bnt  two  dassee  ox 
defense  allowed,  the  first  consists  of  a  simple  denial,  the  second  of  the 
allegation  of  new  affirmative  matter;  and  as  the  code  has  aboUshed  all 
distinctions  in  the  forms  of  action,  and  requires  only  a  statement  of  the 
fitcts  ooostitnti^g  the  canse  of  action  or  defense,  the  two  olnsses  of  de- 
iense  most  be  the  same  in  all  cases.    Pitrcy  t.  Sabin^  602. 

14  Oaufobnia  Oodb  has  Adopted  the  role  that  defendant  mnst  either 
deny  the  facts  as  alleged  or  confess  and  avoid  them,  and  if  new  matter 
in  defense  exists,  it  mnst  be  stated  in  the  answer.    Id. 

lA.  Nbw  Matter  in  Defensb  is  that  Which,  under  the  rules  of  evidence^ 
the  defendant  must  affirmatively  establish.  Thus  if  the  oimm  of  proof  is 
thrown  upon  the  defendant,  the  matter  to  be  proved  by  him  is  new  mat- 
ter. A  defense  that  concedes  that  plaintiff  once  had  a  good  cause  of 
action,  but  insists  that  it  no  longer  exists,  involves  new  matter.    Id. 

16.  Facts  Which  Oooub  Subsbqcbnt  to  Date  of  Obioinal  Tbansactiob 
oonstitute  new  matter;  and  as  the  Oalifomia  code  has  made  no  distino- 
tion  between  diffisrenl  classes  of  new  matter,  therefore  all  such  matter  of 
defense  must  be  stated  in  the  answer.    Id. 

!?•  Defendant  mat  Protect  Himself  aoainbt  Unnecessabt  Costs  by  put* 
ting  in  issue  only  the  allegations  in  the  complaint,  cur  by  conceding  them 
to  be  true,  ana  setting  up  new  matter,  thus  narrowing  the  proofs  upon 
the  trial;  but  the  plaintiff  is  protected  against  sham  answers,  which  may 
be  stricken  out  on  motion.  Such  answer  consists  of  one  good  in  form, 
but  Adse  in  fact,  not  pleaded  in  good  &ith,  and  which  sets  up  new  mnt* 
ter  in  defense  which  is  false.    Id. 

I8L  Defendant  is  not  Entitled  to  Demand  Postponement  of  Trial  as  a 
matter  of  legal  right,  in  order  to  afford  him  an  opportunity  to  find  per- 
sons who  would  join  him  in  an  affidavit  to  obtain  a  change  of  venue. 
WaU  V.  StaU,  302. 

It.  Ck>uBT  MAT  Refuse  to  Entebtain  Motion  fob  Sufpbession  of  Entibb 
Deposition,  where  the  motion  Is  made  after  the  trial  has  commenced,  as 
the  statute  requires  that  such  a  motion  must  be  made  "before  entering  on 
the  trial;"  and  this  rule  applies  though  the  party's  attorney  states  that, 
<*  in  the  hurry  of  preparation  for  trial,  he  had  forgotten  to  make  the  mo- 
tion," and  offers  to  let  the  cause  stand  in  the  same  position  as  though  it 
had  been  made  at  the  proper  time.  McArthu^  v.  Carrle*$  Adm*r,  620. 
Am.  Dbo.  Vol.  LXX— M 
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90.  Sufrhcb  Ooubt  will  not  Bevebbk  Buldto  or  Oousr  BzaLUDora 
LtTTEB  ottemd  in  evidenoe  at  the  trial,  when  the  bill  of  eaoeptiona  doet 
not  diidoee  what  were  its  oontents.    8eweU  t.  Baimh  47L 

€!•  Allowivo  Pabtt  to  Bxobft  to  Plxadinob  Ouallt^  the  ezoeptions  to 
be  afterwaxda  reduced  to  writing,  where  the  trial  prooeeda  without  inch 
written  exoeptiona,  and  they  are  filed  long  after  adjoiiniment»  ia  no 
groond  of  reyersal;  at  in  caae  of  a  demnrrer  to  an  answer  anbmitted 
orally  and  not  filed  until  many  months  after  the  adjournment.  Ooopef 
T.  Singleton,  333. 

I2L  Wbebm  Suit  was  Osioinallt  Bbouoht  bktobb  Juanoa  of  PkaoBp  and 
on  appeal  the  parties  went  to  trial  without  objeotion,  on  a  declaration 
fcHT  "  money  had  and  reoeiyed,"  all  objections  to  the  form  of  aotion  oi 
Jurisdiction  of  the  justice  are  considered  as  haling  been  waived.  Wood^ 
ring  ▼.  Forl^s  Township,  134. 

88.  OiosnoN  IK  Statement  of  Facts  on  Appeal  of  Impobtant  Doou- 
MENTy  leaving  it  uncertain  what  the  evidenoe  waa  below.  Will  not  pre- 
dude  a  revirion  of  the  judgment,  where  the  opfaiioii  of  the  appeUatt 
court  proceeds  on  grounds  which  render  the  miarfng  evidenoe  immato- 
riaL     Wheeler  v.  HoUU,  363. 

84.  Question  of  Vabiance  between  Note  Declabbd  on  and  that  Of- 
fered IN  BviDENGE  may  be  nused  in  the  appelbite  courts  under  an  ex- 
ception to  a  general  charge,  in  favor  of  the  plaintiff's  ri^t  to  recover. 
MUUm  V.  Haden^  523. 

25*  Allegata  and  Probata  must  Agree,  and  averments  material  to  the 
case  omitted  from  the  pleading  cannot  be  supplied  by  evidenoe.  This  ii 
a  cardinal  rule  in  equity  as  well  as  in  all  other  pleading,  and  is  peculiarly 
necessary  upon  a  bill  for  specific  performance.    Oreen  v.  ComUtmd,  725. 

26.  Caluno  Minds  of  Jury  to  Particular  Parts  of  Evidenoe  is  ob- 
jectionable as  giving  such  parts  undue  prominence,  but  where  it  is  done 
at  the  request  of  one  party,  and  the  same  favor  is  afterwards,  by  re- 
quest, extended  to  the  other  party,  it  will  not  be  considered  suffidenl 
error  to  warrant  a  reversal  of  the  judgment.    Wood  v.  Oton&srt,  382. 

S7.  General  Charge  on  Evidence  in  Favor  of  Pabtt  is  invasion  of  prov- 
ince of  jury,  where  an  inference  of  fact  is  necessary  to  be  drawn  before 
such  party  is  entitled  to  recover.    White  v.  iToss,  543. 

88.  Instructions  are  not  Erboneous  merely  beoaoae  they  do  not  embrace 
every  aspect  in  which  the  law  applicable  to  the  case  mi^  have  been 
presented  to  the  jury.    Lkm  v.  Wright,  282. 

S9.  Mere  Omission  to  Give  Instructions  not  Asked,  but  which  would 
have  been  proper,  is  not  error.    Id. 

MIL  Refusal  of  Charge  is  not  Erroneous  when  it  is  abstraot  and  is  not 
in  every  particular  authorised  by  the  law  and  justified  by  the  evidenoe 
in  the  particular  case.    Crom$neUn  v.  Thiess,  499. 

f  1.  BfFECT  OF  Erb!6neous  INSTRUCTIONS  MAT  BE  REMOVED  by  Other  por- 
tions of  the  charge,  and  if  upon  the  whole  the  charge  is  not  unfavorable 
to  the  appealing  party,  judgment  will  not  be  reversed.  Wood  v.  Chamh 
6ers,382. 

82l  Exception  to  Instruction  must  be  Taken  before  Jury  Leate  Bab. 
City  Couneil  v.  CfUmer,  562. 

83.  Decision  of  Suprbbie  Court  upon  Former  Appeal  is  Law  of  Case,  and 
not  open  to  revision  on  second  appeal;  therefore,  if  that  decision  assera 
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tiuit  upon  the  evidence  the  plaintiff  ocmld  not  reoorer,  it  Is  ooneiniiTe  a* 
to  hb  right  of  reoovery  upon  suoh  evidence  at  a  seoond  trial,  and  inttmo- 
tkmacHr  pleadings  to  a  contrary  effect  are  erironeone.  Id. 
lee  GoMMON  Cabrubs*  2;  CoirTRAOis»  6;  Cobpobations,  4»  9,  l(l»  15»  16; 
CBnoNAL  Law,  11,  16;  Damaqu,  2,  8;  DBTurux,  4,  6;  BraosMBNT,  7> 
8;  Equitt,  4,  5;  Evidkmos,  3;  ExBOunoNH,  8;  £zsoutob8  and  Ad- 
IUKI8TBAT0B8»  1,  2,  i,  19,  20;  Fbaud,  8;  Fbaudulimt  Contbtanobs, 
10;  Habbab  Cobpus;  Husband  and  Wivb,  11;  Insanitt,  4,  6;  Intib- 
flbadbb;  Judokbntb,  18;  Jubt  and  Joboba;  Mandamus;  Mabbuob 
A]n>  DrroBcn,  9;  Niqotiablb  Instbuionts,  6;  Nbw  Tbial;  Sbt-oifi 
TBum  AMD  TBUSCBMy  6;  UsuBT,  1;  VsirDOB  AND  Vbndbb,  11-18. 

PLEAS. 
See  LreiBPLBADiB. 

FLEDGES. 
See  FA0X0B8. 

POLICB  POWERS. 
See  OoBPOBATiOHi^  8. 

F00B-LAW8. 

1«  TowHonps  Adyabodto  Monbt  to  Bxuxyb  Ihdiobnt  Pibsons  mat  Rb- 
OOTBB  the  same  from  the  penon  or  monioipal  authority  obligated  to 
support  sooh  persona  only  in  ease  of  a  negleot  of  snoh  obligation  or  a 
refusal  to  support  such  persons.  AMamd  Oo.  v.  jRkkUmd  Co.  Iv^rmary^ 
49. 

8.  Paufbbs  Who  Bboomb  Sbtslbd  Rbmain  Chabob  on  Township  whose 
territory  affords  them  a  dwelling-place,  without  regurd  to  the  former 
name  or  boundaries  of  the  township  from  which  they  ha^e  become 
separated.    Id. 

8.  Nbw  Countt,  whbn  Fobmbd^  aHAix  Bbobhtb  and  Bboomb  Cbabobablb 
with  all  paupers  having  a  residence  and  legal  settlement  in  the  territory 
of  which  it  is  composed.    Id, 

4^  DiBBOTOBS  AuTHOBizBD  TO  Rbmovb  Paupbbb  TO  CouNTT  whosc  commis- 
sioners are  obligated  to  receive  them  may  sue  and  recover  fcur  breach  of 
duty  if  snoh  paupers  are  not  received.    Id, 

8.  Nbw  County  Madb  bt  Dividino  Old  Onb  is  not  Cbabobablb  with  any 
expense  incurred  by  the  old  county  in  keeping  a  pauper  whose  proper 
residence  is  in  the  new  one,  until  he  has  been  removed  to  the  new  one 
with  the  request  that  he  be  received  and  taken  care  of  by  the  oommis- 
Id, 

OF  Rbtubnino  Paupbbs  to  Commissionxbs  of  Nbw  Countt 
oarved  from  the  old  one,  together  with  the  charges  for  keeping  them  from 
that  period,  is  the  limit  of  reoovery  in  case  such  paupers  are  not  received. 
Id. 

POSSESSION. 

L  Pbiob  Possbssion  is  Etidbnob  of  Titlb,  and  this  evideooe  may  be  d» 
stroyed  by  abandonment.    Bwd  v.  LUbn>$.  617. 
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i.  COHTKrAIfOI  OV  IjOTD  ST  PaKT  out  of  PO88BBIQV,  Mid  Wikh  Ml  adY 
pOMeMJon  against  him,  is  Toid  at  oommon  law.    Edgertm  v.  Bk^  47SL 

See  ADYKBas  Possession;  Aoxkot,  9;  Co-tenanot,  8,  7;  Csimikal  Law, 
11,  12;  Dbtinub;  Ejiotickmt;  Fosciblb  Eittbt  and  UNULwrirL  !>■- 
SAiNSB,  1;  Fkaudulbnt  Conystanoes,  4;  Infancy,  2;  NBoonABU 
iHamuHXNTS,  2;  Statute  of  Fbauss,  4;  Trespass,  1,  2;  Tboteb,  2» 
TKjan  AMD  Tbustbbs,  2;  Vendok  and  Vendee,  2. 

POST-OBIT  OONTRACra 
See  CoNT&AOis,  9. 

POWER  OF  ATTOBKEY. 
8ee  Vendor  and  Vendee,  0. 

PBACnCB. 
See  Pleadino  and  Pbaokiob. 

PREFERENCES. 
10m  Benefit  of  Csedrobs; 
▼■not;  Partnership,  8,  6 

PBESORIPTIOK. 
See  Adysbse  Possession; 

PRESENTMENT. 
Law;  Estates  of  Deoedenm,  %^%  lIonaAaHb  U| 
Kbootiable  Instruments,  8,  4. 

PRESUMPTIONS. 
Sat  ADmsB  Possession,  2,  4;  Alterations  of  Instruments;  Attaob- 
MSNTS,  6;  Criminal  Law,  1;  Executions,  20;  Bzroutors  and  Ammi^ 
niRATORS,  23, 24;  Ferries,  2;  Husrand  and  Wife,  8-6;  JuDOMnm,  18| 
Landlord  and  Tenant,  6, 6;  Mails;  Marriage  and  Ditoroe»  6;  Nbo^* 
lUBUi  LrafsuMBNTS,  9;  Partnrrship,  16;  RiniBaAiw,  L 

PRINCIPAL  AND  AGENT. 
See  AoENor. 

PRINCIPAL  AND  SURBTT. 

See  SURRTTBHIP. 

PRIVIES. 
See  JuDOMBNTi,  9. 

PROBATE  COURTS. 
1.  PROBAfi  JvDai  n  HOT  Vested  with  Plbnabt  Vamwmk  1M  aoli  wilhli 

aa  inferior  and  limited  jnriadiotion.    P^t  Murray,  GL  J.    Hmiftm  y. 

Jfedkt,708. 
i.  Facib  of  Death  of  Intestate  and  of  his  Residbi^oe  within  Counti 

most  ejdst  before  the  probate  ooort  oaa  make  «  binding  order  in  refer 
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to  tht  ■nbjaot-iimtter  or  the  penoo;  bat  wImh  prond  to  ezkt» 
•Twy  labfleqiMnt  movemeiit  of  mioh  court  b  the  ezordM  of  Jvriidiotioa 
orer  both  the  ■abjeot-matter  and  all  penone  who  hare  been  brought 
properly  before  it.    Per  Burkbtt,  J.    Id, 

E  An  Pbobatk  Salks,  Caybat  Emptor  is  Bulb,  and  it  Is  no  ezeoee  for  not 
paying  the  bid  that  the  bidder  finds  the  title  defeotiTe.  HaOeek  t.  Gup, 
643. 

4.  HuLB  OF  Catbat  Emptok  Afpubs  to  Salbs  of  Land  uhdbb  Ordeb  oi 
Pbobatb  Court.    Bunu  ▼.  HamUton^a  AdrnW,  670L 

ft.   ^DBOHASBR  OF  LaKD  AT  PROBATB  SaLB,  WhO  ObTAIKS  No  TrLB  THBBBBT» 

will  not  be  relieved  in  equity  from  his.porohase  on  the  grooad  of  igno- 
rance of  the  legal  e£foot  of  known  facts  affecting  the  title,    /d. 

t.  Xquitt  will  not  Bbubyb  Purghasbr  of  Land  at  Pbobatb  Salb  which 
transfers  no  title,  when  there  is  no  mistake  or  ignorance  of  any  material 
<Mt,  no  frand  nor  warranty.    Id. 

7«  ^Uui  OF  Dbobdbnt's  Land  undbr  Obdbr  of  Pbobatb  Ooubv  Tranfrbv 
No  TiTLBy  when  the  decedent,  at  the  time  of  hb  death,  had  a  mere  pre- 
emption claim  to  the  land,  although  the  land  is  afterwards  entered  is 
the  name  of  hie  heiis.    Id. 

B^  IGrATBS  of  DbOBDBBTB;   BZBOUTOBB  and  AIKIIIMXSSEATOBBI   SSAVUTBi, 

PBOCEDUBB, 
Sea  Confuot  of  L4Wb»  4. 

PBOOESSL 
See  Dbtinub,  I, 

PBOGLAMAHONa 


i 


VBOMJBSOBY  NOTB. 
8ae  Nmobabui 


PBOTBST. 
See  Patmxnt,  %  H 

PUBUC  LANDS. 
EnsoTAL  oiF  Obantbb  fbom  Tbzas  to  ooe  oI  tba  atotoa  ci  tha  : 

eoofedflraoy  Is  not  aa  abandonment  of  the  fonMr,  wtthtn  liie  inhibitica 
of  the  thirtieth  article  of  the  oolonisfttk»lawofllanhS4»iaSft.  Owmm' 
■i^er  T.  Beeeoa,  809. 

See  Pbobatb  OooBn^  7« 

QUESTIONS  OP  LAW  AND  FACT. 
8ttBD0unoNa.81|  Kibwtobb  and  ADMBngnukJo—^  1|  fk40B^l|V] 
obnob;  Salbb,  ft. 

QUITCLAIM  DEEDS;. 
SeeTBHDn,! 


Digitized  by  LjOOQIC 


^ 


870  Index. 

RAILROADS. 

I.  Pfeoov  OF  Dahaob  Jkmrn  st  Railroad  Traik  Estabusbb  Gaa  of  Kio- 
uoKHCBy  and  not  of  aoddent,  where  nothing  more  appeen;  and  the  bur- 
den of  proof  ia  thereby  thrown  npon  the  railroad  oompany  to  ehow  waal 
ol  negligence  in  its  agents  in  charge  of  the  train;  and  their  absence  at 
the  trial  creates  a  strong  presumption  against  the  company,  for  they 
alone  could  give  the  circumstances  attending  the  doing  of  the  injury. 
Murray  V.  8.  C.  R.  R.  Co.,  219. 

i.  That  Hobu  was  Eillbd  in  NioBT-nxs  bt  Railroad  Traik  dob  hov 
RsT  JMVK  CoMPAVT  OF  BuRDEN  OF  Proof  that  the  killing  was  accidental, 
and  not  by  negligence.    Id. ' 

t.  Obstruotion  of  Pubuo  Crossiko  oyrr  Railroad  is  Nuisanci;  and  the 
company  is  liable  for  all  the  consequences  that  may  ensue  from  leaving  a 
crossing  obstructed  by  a  train  of  cars.    Id. 

i.  Spud  of  Train  must  bb  Slackened  and  Sufficient  Warning  Given 
when  a  crossing  is  approached;  and  these  requirements  must  not  appear 
to  have  been  disregarded  in  any  instance,  when  the  company  undertakes 
to  show  that  all  proper  means  were  used  to  prevent  the  injury  com- 
plained  of.    Id. 

flee  AoENor,  6;  Anqials,  8;  Oobporations,  1;  TRuafs  and  Tbuscbbs,  la 

RATIFIGATIOK. 

See  AoBVOT,  IM;  Bzbootions,  15;  Ezbcdtobs  and  AmfDmvmASOBB,  14; 

Infanot,  2;  Marrtaob  and  Divobob,  4. 

REAL  ESTATE. 
9m  Adtbbsb  Posbbssion;  Attachments,  8;  Bzbodtobs  amd  AmfDmnA- 
TQBS,  10»  11;  Homesteads,  13;  Landlord  and  Tenant,  1,  2;  Pbwbi 

FtBADINO  AND  PRACnCE,  4;  StATOTB  OF  FRAUDS;  VbRDO&^BD  YbBSOL 

RBOEIFTS. 
See  BzBOCTOBS  and  ADMiNiBnuscM»  14|  S7. 

RECITALS. 
See  Deeds,  0. 

RECORDS. 
L  Bfbbt  Coobs  of  Record  has  Sufbrvisoet  amd  Pjbutbwuw  Cbabob 

OVER  its  Records  and  the  papers  belonging  to  its  files.    HctUder  v. 

Aidgea  qfDUtirki  Otmrt,  100. 
ti  Evert  Court  has  Power  to  Dibbct  Clbrk,  not  only  to  Corrbct 

Clerical  Errors,  but  to  order  its  records  and  files  to  be  lestofed  to 

their  original  condition,  where  they  have  been  frandulently  or  otherwise 

improperly  altered  or  defaced.    Id. 
lb  Evert  Court  has  Power  to  Order  Substitution  of  Pafebs  in  case  the 

originals  are  purloined  or  lost.    Li  making  corrections,  etc,  the  derk  Is 

under  the  control  and  authority  of  the  court.    Id. 
4.  Personal  Knowledob  of  Judge  is  not  Essential  to  CoBRBonoN  of 

Clebioal  Error.    The  court  may  hear  evidence  and  act  on  the  prooL 

Id. 
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ft.  Famol  Oohteaozb  to  Birr  Land,  whsthsb  WRirmr  oe  UjifviUTTiii» 
ABB  HOt  Bmbracbd  within  the  South  OAiolina  registry  aoti.    Ltifftit  t. 

See  CoBPomAnov8»  7-11;  Dbun^  8;  EviDxif<n»  6»  7i  SxMonoira»  21| 
Fbaupvlutt  Cohtstanoib,  11;  MoBTOAGMy  II9 12|  Kai:ABm»  8}  No- 
ncB,  6;  FtBADOro  and  PBAonoB,  3. 

BECBIMINATIOK. 
See  Mabbiaob  Ain)  Divobob»  6 

BBDEMPTION. 
See  BzBOiJnovi.  M,  87;  ^iANDAMUs,  4;  MoBSOion,  9;  7. 17»  It. 

REGISTRY. 

See  OomnTunoKAL  Law»  4;  Dbeds,  8;  ExBOuno«8»  21;  JhjJJtmMMT  Oov« 

TBrANCia»  11;  Mobtoaobs,  11»  12;  NonoBs  ft|  Rbcotbtm,  ft. 

RBOULATIOKa 
See  Gas  Oompavibs. 

RBLATIOK. 
See  BzBODTiONS,  29,  84;  Nonoi»  ft. 

RELBASB. 
See  AmovMBBn  iob  Benbtit  of  CBBDnoBt}  CoBTRAfln»  8. 

RELIGIOUS  SOCIETIES. 
See  Pbwb;  Subsobiptiok. 

See  CoirsffiTinnoBAL  Law,  2;  Intibflbaobb,  6|  IfAwmMroi  StATUTH. 

REMOVALb 
Wee  linfPi/)BD  and  Tbbant,  ft,  ft. 

RENT. 

Bee  EzBOOTOBS  and  Abmivibtbatobs,  26;  Homb8TBAD»  12;  Labdlobd  abb 

Tbbabt,  8,  4|  9, 11;  Pabtubbship,  26;  Tbotbe,  1, 

REPAIRS. 

See  OoBTOEAnoBi,  Ift»  16,  18-22;  Ezboutobs  abd  Abmibiiieaiobi,  26; 

H10BWAT8,  2,  6,  6. 

REPEALS. 
See  Obimibal  Law,  2, 14;  Estatbs-tail,  ft. 

REPLEVIN. 
I.  Undbb  Texas  Statute,  in  Obdbb  to  Rbndbb  Judombnt  in  en  Mtlon  of 
replevin,  it  ii  enential  that  the  valne  of  the  property  should  be  ascer- 
tained, and  the  sheriff  is  required  to  assess  its  value  when  taking  the 
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bond  required  of  the  chimaat.  This  mttmiile  may  be  aoqqkeoed  fai  by 
the  parties  to  the  snit,  and  taken  as  the  tme  Talne  for  the  purpose  of 
rendition  and  enforcement  of  Jndgment,  bat  it  has  never  been  held 
that  the  estimate  of  valne  thos  made  was  oonclasive  npon  the  partiea 
Linn  v.  WrigfU,  282. 
&  Whxbb  IK  Action  of  Rbplxvin  the  issue  made  is  the  question  in  general 
terms  of  the  claimant's  right  of  property  in  the  goods,  and  the  only 
pleading  before  the  court  at  that  time  is  the  claimant's  answer*  in  which 
he  does  not  plead  his  title  or  inform  the  opposing  'party  or  court  on  what 
title  he  intends  to  rely  to  maintain  his  clidm  to  the  property,  ^^  after- 
wards relies  on  a  trust  deed  for  that  purpose,  the  opposing  party  most  be 
allowed  to  impeach  the  validity  of  such  deed.    Id. 

BES  GBST^ 
See  CoiiMON  OARRnms,  16. 

BBSIDENCK 
See  DoMraiLB;  HomanuM. 

BBSTITUnON. 
Sea  VownBU  BmT  and  Vxhkwwuh  J^muamwrnn  Mawiiamw^  L 

RESULTING  TBUSTSi 
See  Hun;ain>  amd  Woi,  fil 

BETUBKa 
%  4-0;  BuoiKHra,  6;  BzBOonomb  SO^  SS;  BiMaaOo*- 

PU8»0. 

REVERSAL. 
Saa  Kbw  TkuL,  2;  PLsaDiiro  amd  Paaonoi,  MK  il* 


REVEBSIOHa 
See  Husband  and  Wifi^  Uk 

RIVERS. 

See  WATEBOOUMin. 

ROADS. 
BaaHioswATBi  RsnJWiMi 

ROBBERY. 
SeeCBmiNAL  Law»  17-lii 

SALES. 
L  OmMATTEAirarBBXnuB  toCbops  hot  thbn  or  Hh^  aai  wVcb  ai*  to 

be  grown  apoo  the  land;  and  the  property  idU  pass  as  soon  as  Ihay  are 
grown.    Baxter  v.  Buth^  429. 

t.  SaLB  of  PBBSONAL  PbOPBBTT  is  COMFLXTB,  and  PaBSBS  TiTLB  to  BfTTBB* 

althoui^  the  thing  sold  has  not  been  measured  or  the  quantity  asoer- 
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teined  in  aaj  waj,  wnen  it  is  apparent  that  it  is  the  inteDtion  of  the 
teller  to  traoBfer  the  title,  and  of  the  buyer  to  accept  it.    SeweU  t.  JBaUmt 
471. 
8.  Wmou  Ora  has  Labor  Kumbxb  ov  Bakrsls  of  Floub  in  Wabshousb, 

▲NB    SXLLB    ENTIBB    QUANTITT    TO    SSVXBAL    SePABATB   PUBOEASIBSt 

giTing  to  each  liis  delivery  order  upon  his  warehonaeman,  if  the  porohaa- 
em  all  rarrender  their  Mveral  orders  to  the  warehoneeman  without  mak- 
ing any  separation,  but  Toluntarily  leave  the  flour  standing  on  the  books 
to  the  credit  of  each  for  his  proper  number  of  barrels,  the  delivery  to 
each  porohaser  is  complete.  When  each  purchaser  presented  hb  order, 
he  was  entitled  to  a  separation  of  his  number  of  bands  from  the  mass» 
or  not,  at  his  election.    Horr  v.  Barhar,  791. 

4.  Trli  to  Pibsonal  Profkrtt  cannot  bb  AoQunuBD  VBOM  0ns  Who  has 
HnwBTJ  Ko  Tnui,  in  general,  except  by  a  bona  fidt  sale  in  market 
overt,  and  no  marlEet  overt  exists  in  South  CSuolina.  Ommickntl  v.  BmA^ 
228. 

ft.  It  is  CoMPBcnrT,  in  KansxK  AQAOftrs  Vbndob  vob  Failubb  to  Dxlivbb 
Floub  by  Cbbtain  Aobbxd  Datb,  for  him  to  show  that  the  vendee  had 
said,  after  the  written  agreement  had  been  made,  that  if  the  tide  did 
not  rise  In  the  river  over  which  the  flour  was  to  be  transported,  it  need 
not  be  delivered  by  that  time.  The  effect  of  this  evidence  is  a  question 
of  fact  for  the  jury.    Br^an  v.  Hunt,  262. 

8ee  AoBNor,  2;  AuonoNs;  Bona  Fms  Pubohasbbs;  Cotbnantsi  Rzboit- 

TIONSI  RXBOOTOBS  AND  AdMINISXBATOBS,  10-16|  FBAUDDLBNT  CklNTBT- 

ANcas;  OuABDiAN  AMD  Wabd,  6,  7;  Judicial  Salh;  PABmBBsmF,  S| 
Pbobaib  Ooubusi  Taxation. 

SATISFAOnOK. 
See  JinwMBNTS,  19,  20;  Taymmmw, 

SOmBFAGIA& 
See  JuDOKBNTS,  11,  21. 

80IENTIFI0  BOOKS. 
See  Btidbnoi,  2. 

BBOOKDABT  KVlDlfiNCB. 

See  EviDBNOB,  4. 

SENTENCB. 
See  Habbas  Cobtus,  2,  6, 7. 

SEPABATE  PBOPEETY. 
See  Husband  and  Wm,  9;  Mabbibd  Wohbv,  l-H  Jw 

SET-OFF. 
Dbbt  not  Dub  cannot  at  its  Facb  bb  Ousbt  aoainst  Anothbb  at  m 
Fact  where  they  bear  diffsrent  rates  of  interest    HaUeekr.  Cfuif,  64S. 

SETTLEMENTS. 

See  ExBouTOBS  and  Administbatobs,  6,  9,  23-96;  Hombrbad;  iNSANnr, 

2;  PooB-LAWs,  2,  t. 
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SEWEBS. 
8«e  OoBPOBATiONS,  14,  16, 17»  21«  22. 

SHERIFFS. 
8m  AnAomuiiTS,  6;  Executions,  17,  18,  83;  Fobciblb  Bvtbt  amd  Dk* 

LAWWL    DRAHHEB;    InTSBPLBADKB,    2;    MAirDAMXny    1»    4|    ^^mmrwm 

Women,  4,  8. 

SHERIFFS'  DEEDS. 
See  Deeds,  8;  Estoppel,  9;  Ezeoutionsl 

SHERIFFS'  SALES. 

dee  KnounovB;  Landlord  and  Tenant,  12, 14;  Mjubiid  Womix*  4|  If 

Statute  of  Fkauds»  1,  2. 

SHIPPING. 
See  Common  Cabbibbs. 

SIGNATURES. 
8m  OoBiBAflni  2;  BnouroBfl  and  ADMiNnrBAZOBfl^  12;  Wnu^  4|  Wi» 

NE88B8,  8,4. 

SLAVES. 

See  COBPOBATIONSv  0. 

SOLE  TRADER& 
See  Mabbixd  Women,  5. 

SPECIFIC  PERFORMANCE. 

L  Texas  Coubs  of  Equitt  has  Power  and  Jubisdiotion  to  Dbobbb  8pb- 
omo  Pebfobmanob  and  pertitioii,  and  lach  decree  Teeti  the  title  to  the 
land  oonyeyed  in  the  party  named  therein.  The  statute  has  depriTad  the 
ooort  of  none  of  its  powers  in  this  partionlar.    Ontstmeferr,  BeeMm,  809. 

&  County  Coubt's  Jubisdiotion  to  Enforce  Spboifio  Pebfobmanob  of 
Dboedent's  Contbaot  to  Convey  Land  in  a  soit  against  his  adminis- 
trator, under  the  Texas  statute,  is  special,  and  exists  only  where  there  is 
a  bond  or  a  oontraot  in  writing,  disclosing  all  the  terms  of  the  agree- 
ment, in  analogy  to  the  memorandum  required  by  the  statute  of  farands. 
Petenw.Phmp8,Sl9. 

t.  Decedent's  Bond  to  Convey  Recitino  Contbaot  fob  Conveyance  in  all 
its  terms  is  su£Scient  to  confer  jurisdiction  upon  the  county  court,  under 
the  statute,  for  the  specific  enforoement  of  the  contract,  although  the 
contract  is  not  produced.    Id. 

4.  Tebms  of  Pabol  Contbaot  fob  Sale  of  Land  must  be  Indubitably  Bb 
TABUSHED,  and  must  be  free  from  all  doubt  or  ambiguity,  in  order  to 
justify  a  court  of  equity  in  enforcing  its  spedfic  performance.  SUmehard 
▼.  MeDougal,  458. 

ft,  Pabty  to  Conoubbent  Obuoation  Seeking  Enfobcement  of  the  stipu- 
lations of  the  other  must  first  show  a  compliance  with  his  own.  Ormm 
v.  OoMaud,  725. 
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C  OouM  OF  Equiti  will  hot  Bnvoros  Spioino  PEBioBMAHOBof  %  oontimol 
to  convey  Itnds,  when  the  pUlntiff  shows  no  oomplianoe  or  offer  to  com- 
ply on  his  port  with  the  agreement,  nor  any  ezonse  therefor,  for  the 
period  of  twenty-one  or  twenty-two  months  from  the  time  he  honnd  him* 
self  to  perform.    Id. 

7.  Tm  18  HOT  Obdinarilt  or  Bssevoi  of  Ck>iiTBAor  to  Contit  land, 
yet  in  every  case  it  devolves  upon  the  party  seeking  spedfio  performance 
to  acconnt  for  his  delay,  and  if  there  are  drcamstanoes  showing  cnlpable 
negligence  on  his  part,  or  if  the  time  permitted  to  intervene,  together 
with  other  dronmstanoes,  raise  the  prssnmption  of  an  abandonment  ol 
the  contract,  or  if  the  property  has  greatly  enhanced  in  value,  and  the 
purchaser  has  laid  by  apparently  for  the  purpose  of  taking  advantage  of 
this  drcnmstanoe,  he  is  not  entitled  to  specific  performance  of  his  con- 
tract.   Id. 

I.  Whxbb  Pabtt  to  CoiTTRAor,  WBOSB  Spioifio  Pebfoemamcb  18  SOVOHT, 
RmsTB  the  performance,  and  insists  that  he  is  not  bound  by  the  con- 
tract, no  tender  of  the  porohase  money  need  be  made  before  bringing 
salt.    Wrigki  v.  Towtg,  447. 

••  If  WtFK  OF  VuiDOB  Rbfusisto  RKLBA8B  HKE  DowEB  IN  Lahd  Contracted 
to  be  sold  by  him,  and  the  vendee  is  willing  to  take  such  title  as  the  hns» 
band  has  to  give,  he  may  enforce  the  performance  of  the  contract,  and 
have  an  abatement  of  the  porohase  money  in  compensation  for  the  right 
of  dower  left  ootstanding.    Id, 

lOl  IxQBOAVM  Rioht  OF  DowiB  OuTerA2n>iNO  18  DnaoTiir  TRLi,Midaaia« 
combiance  upon  the  estate,  bnt  its  value  is  susceptible  of  aoonnite  cal- 
milatioo.    Id, 

See  Plbaddto  and  Pbaohoe,  26|  StATOTn. 

STAKB-HOLDBBa 
See  Gamino,  2,  8. 

8TABB  DBdSia 
See  Plbadino  and  F&Aonoiy  tS. 

8TATUTB  OF  FRAUDS. 
L  SxATon  oiF  Feaudb  has  No  Afpuoation  to  Bniobomimit  of  Pbnaltt 

tot  not  completing  the  contract  of  sale  of  land  agreed  upon,  by  making  a 

bid  at  an  execution  sale.    Loekridge  v.  BaUkom^  885. 
1  Salis  ST  AuonoNEmSi  Shxuffs,  or  Adminibtbatobs  abiwix«n  Scat- 

UTB  OF  Fbauds,  and  the  auctioneer  may  be  regarded  as  theagsnt  of  both 

vendor  and  purchaser,  with  authority  to  sign  tot  them  equally  in  sales 

of  real  or  personal  property.     Daw$om  v.  MUkTf  880. 
ii  MiBB  Patmbnt  of  PoBnoN  OF  PuBOHASB  MoNXT,  unaooompaiiied  by  any 

other  act,  Is  not  sufficient  to  take  a  parol  agreement  for  the  sale  of  land 

out  of  the  statute  of  frauds.    Bkmekard  w.  MeDougal,  4M. 

4.  DbUVBBT    of    iP088IB8I0N  ST  VXNDOB   TO  VXNDU  AND  Ck»TINVASI0N 

THBBBOF  by  the  latter,  together  with  the  payment  of  a  conaJdemble  part 
of  the  purchase  money,  will  take  a  parol  agreement  for  the  sale  of  land 
out  of  the  statute  of  frauds,  provided  the  possession  be  taken  and  con- 
tinned  under  the  contract.  Id, 
See  Husband  and  Wifb,  9;  Landlobd  and  Tenant,  6,  7}  Pkaadino  An 
PBAcnoB,  4;  Sfboifio  Pebfobmanob,  4. 
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8TATUTB  OF  LIMITATIONS. 

1.  Statutb  of  Limitations  does  not  Buh  against  Action  iok  Divmopt 

of  stockholder  in  oorporatUm  until  after  demand  and  refusal,  or  notiea 
that  the  stockholder'B  right  to  dividends  is  denied.  PhOadOpkia  etc  B. 
B,  Co.  y.  OowtO^  12a 

2.  SzATUTi  ov  Limitations  dois  not  Commsnob  to  Run  in  Favok  of 

Guarantor  upon  Continuino  Guaranty  untii  there  is  a  default  in 
payment  by  the  principal,  and  a  fuU  and  complete  cause  of  action  has 
accmed  against  the  goarantor.    Bank  v.  RnotUt  234. 
See  Advxrsr  Possisbion;  Ezxoutions,  21;  Exboutobs  and  Aominibtra 
TORS,  22-24;  Taxation,  1;  Trusts  and  Trubtbmi,  12. 

STATUTES. 
Niw  BiMRDT  Given  by  Statute  for  faUnre  of  a  bidder  to  comply  with 

the  terms  of  a  probate  sale  is  comnlatiTe,  and  does  not  take  away  the 

oommon-law  remedy,  or  remedy  by  soit,  to  compel  spedfio  performance, 

Dawon  v.  JfOZer,  880. 
See  Constitutional  LaW;  Criminal  Law,  2, 14;  Elbotions;  Bbxazes-taiu 

6;  BzROUTORS  and  Administrators,  17;  Statute  of  Frauds;  Stav- 

UTE  of  Ldhxazions;  Wills,  8. 

STEAMBOATS. 
See  Common  Carrirrs,  1, 8;  16»  18. 

STOCK  AND  STOCKHOLDERS. 
8m  Aonrar*  6s  Cortoraxiovs,  1, 2;  Statuvb  oif 

STRBAlia 
See  Wat 


STREETS. 
8sa  OoBMRAnoNS,  16, 16, 18, 10-82;  HraHWAXiL 

STRUCK  JUBT. 

See  JURT  AND  JURORE, 

SUBLEASE. 
Sea  Landlord  and  Tenant^  IQl 

SUBROGATIOK. 
r  DEOEiiEMM,  4;  Mobioaoes»  14-16;  Vrbdor  avr  VEmMi^  \% 
Xwrnn  AND  TBunBEs,6. 

SUBSCRIPTION. 
1.  SuBscntiFnoN  for  Purpose  of  Ereotino  Churob  Buildino  mat  be  A»> 
siONED  by  the  Testry  in  payment  therefor;  and  the  contractor  who  vndsr- 
takes  to  bnild  the  choroh,  and  to  whom  the  sobsoriptkm  has  bes» 
assigned,  may  sostain  an  action  therefor  in  hb  own  name.  Hcphm$  t. 
(TjMAiir,  876. 
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t.  Ooina  OF  kQUXTT  has  Powxbto  Bnvobgb  Subsobiptioh  tor  Chabitabiji 
PoBFOsn  by  virtue  of  its  general  jurisdiction,  independent  of  a  itatate. 
Id. 

H  VOLninABT  SUBSOBIFTION  TO  DONATB  GaSH  OR  PbOPXBTT  SO  VrSTRT  Of 

Chuboh  m  tmetees  of  the  temporal  affiure  of  the  ohnrch  for  the  ereotioa 
of  a  ohnroh  building,  and  delivered  to  one  of  eaid  veetry^  ripens  Into  an 
enforceable  contract  ae  soon  a*  the  trustees  are  permitted  to  inonr  legd 
HiOiiHties  and  expense  upon  the  faith  of  it.    Id. 
See  AoBNor,  6. 

SUOCBSSIOK. 
See  BRAzn  of  Dboidbmts;  EsKATRB-VAiLi 

SUFPLEBiENTAL  BILIA 
See  SnouTORS  avd  Ai>iiiinBnfcAscM»  20i 

SUPPREQSIO  VEBL 
See  Corporations,  12. 

SUPREME  OOUBTS. 
Bee  Jvmauaaam}  ILkBRiAaR  A2n>  Diyorob,  10;  PtiADnia  ato  PBAono^ 

20,23,83. 

SURETYSHIP. 

Surrt  Who  has  Paid  Drbt  is  Crkditor  of  Primoipal,  and  relief  may 

be  afforded  him  as  such  against  a  fraudulent  oonveyanoe  by  the  prim* 

oipaL    OodbM  v.  Lambert,  192. 

8sa  AaaantEMTB  for  BnrxFiT  of  Creditors,  3;  Guaravtti  Ouabuav  air 

Ward,  8;  Wmrams.  1. 

SURPRISE. 
Bee  Equitt,  3;  Niw  Trial^  L 

SURVEY& 
See  Adykrsb  ToesEaaox,  H 

TAXATION. 

1.  §ua  FOR  Rrootrrt  of  Lavds  Sold  for  Tazbs,  exoepi  in  oases  where  the 
taxes  have  been  paid  or  the  lands  redeemed  aooording  to  law,  must  by 
the  Wisconsin  statute  be  commenced  within  three  years  from  the  time 
of  recording  the  tax  deed  of  sale,  and  cannot  be  commenced  thereafter. 
MgerUm  v.  BM^  473. 

t.  Tax  Dud,  thouoh  Void  on  its  Faob,  is  Suffioixnt  to  Show  Color  of 
TiTLB  in  the  grantee  who  in  good  faith  took  possession  thereunder  of  the 
pcemisee  conveyed,  and  claimed  to  hold  them  as  against  the  real  ownert 
sad  is  tiierefore  admissible  in  evidence  for  that  purpoee.    Id. 
See  Co-TRRAVOT,  2,  6,  7;  Couirms*  8. 

TENANCY. 
See  Lavdlord  and  Trhamv. 
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TENANOT  m  OOMMOV. 
8m  Oo-TSiiAJior. 

TKNDKB. 
1.  Offie  Of  CwaxAtK  Bum  nr  SAsmwAonoM  of  UvuqomAnD  Gl4Iii  6om 

iiot<^6tatoMal^tiodvif  nloMd*    MeDommM  t.  Bmmk  qf  JUmlkmd, 

406. 
t.  Wbeei  Movet  Paid  duo  Ooun  bt  Wat  of  TBiri>m  n  Witbdbawii 

under  an  ordarof  tbe  oonrt,  watk  witbdrswal  oannoi  nfibct  the  Tftlidi^ 

of  the  tender.     Wrigki  ▼.  Tommg,  447. 
t,  TniDBB  Of  QuiTOLAiM  Dms  without  Rblbau  OF  Down  OF  Wm  of  the 

fiantor,  li  not  a  mflWiieot  oompUanoe  with  a  eootnot  bj  wfaioh  the  bar- 

fainor  ■grew  to  oonrej  the  entire  eetate  in  the  land  bj  a  good  and  enA* 

eient  oon? eyanee.    M 

See  Snmfio  PnfOBMAHoBp  8. 

TDIBSB. 
8ee  HiOHWATi»  1-lL 

TIMB. 
8ee  OoMTEA0TB»  8;  Sraoifio  PKnfOBMAmiv  7« 

TITLB. 
8ee  AoTBUB  Poaannoir,  Oo-tskahot.  1, 2;  J>MMtm,  7;t>»ftiHTioiit;  I>iTiirvi» 
8»  8;  Bjbotmkiit;  ExiounoirB,  2»  18,  28,  81;  HusBAim  akd  Wifi,  1| 
Mabbiid  Wombt,  8;  NnooxiAnLn  iMSTBUMXifTs,  2;  Nonot;  Possia- 
nov,  1;  Pbobatb  Coobtb;  Salis,  2, 4;  Srioifio  PiBfOBMAHOB,  1, 9, 10; 
TmPAaii  1;  Tbotbb,  2;  Vindor  and  Vkidbb;  WATnoouBin,  4. 

TITLB  DBBDa 
See  y  Binxm  ajid  V  bhdbi^  4»  ((• 

TOLL. 
See 


TON. 
See  WnoBTB  and  MiAflUBHi 

TOOLS. 
See  BzBOUTiONB,  7-8. 

TORTS. 
See  iKf  ANOT,  1. 

TOWN  CLERKS. 
See  OoBPORATiOMS,  7-19L 

TRESPASS. 
I   EuLB  THAT  Hbbb  Trbspasskb  oannot  Show  Titlb  in  Thibd  Pabtt  Ii 

generally  tme,  bat  not  universally  ao.    It  ia  true  when  plaintiff  reliM  on 
prior  poeseeaion  for  hia  title.    Bird  ▼.  LiAro$,  617. 
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t.  TmMBtAm  Di  Boxn  Abpobtatd  mat  bb  SnarAinBD  bt  Pboof  of  Amt 
Ublawvul  iHTBBiBBBNaB  with  OT  exerdie  of  acts  of  ownenhip  ovei 
property,  to  the  ezduioii  of  tbe  owner.  It  It  not  neoesury  to  prove 
eotoel  foreiUe  diepoeieenon  of  the  property,  in  order  to  meintein  the 
eotUm.    Dexter  t.  Cole,  466. 

ii  Wbo^toful  Iktbnt  n  box  Nbobsbabt  to  Cobsxitutb  Tbupass;  it  ie  anf- 
fident  if  the  act  Ii  done  without  a  jnitifieble  oenee  or  pnrpoee,  thongh  it 
be  done  aoddentdily  or  by  mistake.    IcL 

See  Abimaxjb,  3;  Go-tenanot,  9;  Hiohwatb.  1. 

TBOVEB. 

L  LnsoB  MAT  Rbootbb  nr  Tbotbb  Value  of  Cbofs  Covybbtbd  bt  Lbssbi 
who  hai  not  paid  the  rent,  nnder  provision  in  leaae  that  the  leieor  ehall 
have  a  foil  lien  on  the  orope  of  that  year  as  aeonrity  for  the  payment  of 
the  rent,  since  this  provision  gives  the  lessor  the  ownership  of  Uie  crops 
nntil  the  rent  is  paid.    Baxter  v.  Bueh,  429. 

IL  To  SusiAiB  Tbotbb,  Plaibtiff  must  Show  Tizlb  to  PBorBBrr  Cob* 
TBBTBD,  either  general  or  special,  and  a  right  to  the  Immediate  possse 
■ion.    Id. 

See  Ibfabot,  1;  Labdlobd  abd  Tsbabt.  1. 

TRUST  DEEDS. 
See  Tbusts  Ain>  Teo9tbi8»  7»  8. 

TRUSTEE  PROCES& 
See  Pabtbebshif,  9. 

TRUSTS  AND  TRUSTEES. 
I.  Wabt  of  Ck>BBn>iRATioN  FOB  Dbkd  IS  EvIdiboe  of  Tbuwx  Rilaxiob 

between  the  parties.  Vandever  v.  iVeemai»,  391. 
fL  PossBssiOB  OF  Land  bt  Orantobs  aftsb  Cobtbtabob  Is  a  strong  cor 

roborative  dronmstance  to  estabUsh  a  trust  relation  between  grantor  and 

grantee.    Id. 

t,    PATUB2YT  OF  PUBOHASB  MONBT  A8  EVIDBNOI  OF  TB08T  Is  SB  affirmative 

fact,  and  must  be  establidied  by  higher  testimony  than  proof  of  decla- 
rations of  the  deceased  alleged  trustee.    Id. 

4.  KoB-PATUBNT  OF  PuBOHASB  MoBBT  A8  EviDBBGE  OF  Tbust  Is  a  negative 
fact,  and  the  admissions  of  the  deceased  alleged  trustee  become  appropri- 
ate evidence,  and  when  sustained  by  corroborating  dronmstanoes,  comply 
with  the  ruks  of  evidence.  Id. 

6w  Tbust  is  bot  Cbbatbd  in  Fatob  of  Son  of  Vbbdbb  of  Land  by  a  mere 
declaration  of  the  vendee,  at  the  time  of  making  the  purchase,  tiiat  '*  he 
was  gdng  to  buy  the  land  for  his  son,"  if  there  Is  no  further  proof  of 
any  agreement  to  do  so,  nor  any  evidence  that  the  son  furnished  the 
money  to  pay  for  it.    Hoyd  v.  Ljfneh,  137. 

%,  Suit  to  Cancel  Deed  Alleh^d  to  bb  in  Tbust  need  not  be  brought  Is 
the  county  in  which  the  land  is  situated.    Vandever  v.  Freeman,  391. 

7*  Unless  thebe  is  Sobce  Refebenoe  ob  Debobiftion  to  the  property  con- 
veyed, either  in  the  body  of  the  trust  deed  or  a  schedule  annexed  to  it| 
eo  as  to  render  the  property  capable  of  being  ascertained  and  identified, 
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the  deed  will  not  ordlnftrily  transfer  title,  bat  wfll  be  InopenUlve  tmi 
▼old.  ThiB  omiasion  is,  in  tome  oases,  a  badge  of  frand,  which  may, 
however,  be  repelled.    Lhm  ▼.  Wright^  282. 

I.  Abssnox  of  Sghbdulb  CoNTADriNO  DxsdUpnoN  OF  Pbopibtt,  and  pre- 

pared previous  to  the  making  of  tbe  deed  of  trust,  is  a  snspicioasoircam- 
stance,  which,  unless  explained,  or  unless  there  is  proof  of  what  particnlai 
property  was  embraced  in. the  assignment,  is  a  sufficient  ground  to  ex* 
dude  the  assignment  from  the  consideration  of  the  jury.    Id, 

0.  Cbstui  qux  Tbust  bcat  bb  Subrogated  to  Rights  of  Administraxob, 
where  land  held.in  trust  by  a  deceased  trustee  has  been  sold  on  credit  by 
the  administrator.  The  notes  taken  in  payment  will  be  canceled,  and 
the  money  will  be  ordered  to  be  paid  by  the  innocent  purchasers  to  the 
eettui  que,  trwL,    Vandever  ▼•  Freeman^  301. 

10.  Trubtebs  Opebatdvg  Railboad  fob  Bknxfit  of  Bokbholdbbs  abb 
Pbbsonaixt  Liablb  to  owners  of  freight  and  to  passengers,  to  the  same 
extent  as  the  company  would  be  if  operating  the  road,  and  in  the  same 
way  leasees  or  mere  intruders  who  operate  the  road  are  liable.    SproQm 

II.  Pubghabb  bt  Tbustbb  of  OuTBXAiTDiKO  Claimb  OB  TiTLBB  innres  to 
the  benefit  of  the  cuM  que  Imsf,  on  his  election  being  expressed  within 
a  reasonable  time.    WimodU  t.  Stewart,  640. 

12.  Cbbtui  qub  Tbust,  BLBororo  not  to  Ookbidbb  Tbubtxbb'  Pubobao  o§ 
OuTSTANDiNO  DiSPUTBD  Cladcs  as  being  made  on  his  account,  and  en- 
gaging  in  aprotracted  litigaticm  with  them  for  the  establishment  of  their 
le^  titie  under  the  purchase,  cannot,  after  the  lapse  of  six  years  fron 
the  purchase,  and  after  a  court  of  law  has  dedded  in  favor  of  the  trus- 
tees, come  into  a  court  of  equity  and  bave  the  purohaae  held  far  his 
benefit.    Id. 

eiee  Bona  FiDB  PuBOBABEBB)  Cobfobationb,!;  Ebtateb  of  Dbobubbtb,  4,  g| 
Fbauhukbiit  Gohtxyakgbs,  4;  Husband  and  Wifb,  9;  BinjiTDr,  9L 

UKINOOBFORATED  SOdBTIBS. 
See  Covenants. 

UNLAWFUL  DETAINER. 
See  FdBCDLB  Entbt  and  Unlawful  DoAonoL 

USAGES. 
"Unitxbbal  Pbaotiob  and  Undebstandino  of  Pbbsonb 
Navioatino"  Pabtioulab  Ritbb  will  not,  of  itaelf, 
MeOhireY.Oosc,6S2. 

See  Ck>iai0N  Cabbiebs,  6, 14^  IS. 

USE  AND  (XX^UPATION. 
See  Landlobd  and  Tenant,  0. 

USURY. 

L  Allboationb  and  Pboof  that  Written  Contbaot  n  not  Ububiooi^ 
where  it  appears  to  be  so,  must  be  explidt,  and  dearof  all  doubt.  Lock' 
woody.  MUehdl,  IS. 
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I  <xv  Umman  Paid  wdsk  Usubioub  Ck>iiTBAior  mat  n  AirioBD 
in  paynMnt  of  fnteratt  afterwmrd  aocroing,  where  nsiiry  It  pleaded  and 
proredy  bat  f orfeitiiie  of  the  loan  ia  not  prayed  for.  Id, 
H  WHiiis  Suit  Impiaghiko  Mobtoaob  Dbbt  jor  Usubt  is  Diumiwibd 
UHDBB  Uhauthobizid  Comtbaot,  and  in  prejodioe  of  an  insane  mort- 
gagor%  rights,  there  being  in  fact  usury  in  the  transaction,  the  tmstees 
of  the  lonfttic,  npon  bsing  required  to  acooont  to  the  mortgagor  for  the 
principal  and  interest,  are  entitled  to  a  credit  of  all  exceai  of  interest 
paid  beyond  the  lawful  rate.    Id. 

See  Go  WLiOT  ov  Laws,  2, 

VARIANCB. 
See  BzBODTioira,  22;  Puiadino  and  PBAonoi,  24,  2S. 

VENDOR  AND  VENDEE. 

i.  Qnx  Who  CkurmAon  to  Pubobao  Pbofbbtt,  Oimro  to  his  Vbbdos 
Mobtoaob  upon  Qthbb  Pbopbbtt  to  secure  the  payment  of  the  pnr- 
diase  money,  but  who  by  a  subsequent  agreement  secures  the  substitu- 
tion of  another  in  hie  place  as  purchaser,  by  the  terms  of  which  the 
mortgage  remuns  security  for  the  payment  of  the  purdiase  money  by  the 
substitute,  is  neither  a  vendor  of  nor  a  co-purchaser  with  the  su^istitute, 
and  obtains,  by  reason  of  the  mortgage,  neither  a  joint  interest  with  the 
substitute  in  the  property  purchased  nor  a  lien  upon  it,  especially  whsA 
by  the  agreement  of  substitution  the  title  was  to  vest  absdutdy  in  the 
substitute.    Schroeder  ▼.  PotefMm,  163. 

%  Whbbb  Vbm  dkb  is  nr  PoBfUBssiON  as  Tbnaht  of  Vbhdob  at  the  time  of 
the  making  of  a  parol  agreement  for  the  sale  of  land,  the  possession  will 
be  referable  to  hie  tenancy,  and  not  to  the  contract,  unless  it  Is  shows 
that  when  the  contract  was  made  it  was  specially  agreed  that  thenoe- 
fbrth  the  tenancy  should  cease  and  the  possession  should  be  deemed  to  be 
under  the  contract.    Bkuiehard  ▼.  MeDomgal^  468. 

H  Vbndob's  Libn  mat  bb  Entobobd  bt  Tbansibbbb  ov  NoTB  payable  to 
bearer,  giren  for  the  purchase  price  of  land,  where  the  lien  Is  reserved 
in  the  note.    Mwrray  t.  AhU^  330. 

4.  Pbbson  Pbopbrlt  Entitlbd  to  Oustodt  ov  Titlb  Dbbds  ov  his  Estatb 
may  come  into  equity  and  obtain  a  decree  for  a  specific  deUveiy  of  then 
if  they  be  wrongfully  withheld.    Snoddy  v.  Finch,  216. 

I.  Bill  to  Obtaih  Spboivio  Dvliybbt  ov  Titlb  Dbbds  should  Allboh 
danger  of  loss  or  destruction  of  the  deeds  in  the  keeping  of  him  who 
withholds  them.    Id. 

%.  Powbb  ov  Attobnbt  is  Ebsbhtial  Pabt  ov  Cohtbtakob  bt  Attobvbt, 
and  the  grantee  may  maintain  a  bill  against  the  attorney  for  its  speoifio 
delivery,  but  since  other  purchasers  from  the  attcnney  may  need  the  in- 
strument  to  establish  the  agency,  the  court  will  decree  that  the  defend* 
ant  deposit  it  with  the  register  of  the  court  for  the  use  of  all  interested. 
Id. 

T.  Pabt  ov  Pubohasb  Monit  Paid  ob  Pabol  Cobtraot  bob  Pubghasb  ov 
Lavd  cannot  be  recovered  when  the  vendor  is  ready  and  willing  to  per- 
form his  part  of  the  contract.    CM  T.  HaU^  432. 
Am.  Dao.  Vol.  LXX-M 
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&.  DmncT  OF  Title  to  Lajw  is  Good  Dstbhsb  to  VxNixni  in  an  mHob  te 

the  pnrcbAse  money,  so  long  as  tba  contract  is  exeoatory;  aod  tbe  TOidor 
must  show  that  the  Tendee  purchased  at  his  own  risk,  and  with  knowl* 
edge  of  the  defect,  or  that  he  agreed  to  take  such  title  as  the  Tmdor  had. 
Cooper  T.  Singleton,  333. 
a.  Vbndek  in  Executed  Contract  fob  Rbaltt  cannot  BssnT  Patmikt  of 
the  purchase  money  for  defect  or  failure  of  title,  as  a  general  role,  both 
in  England  and  in  the  United  States;  but  unless  there  have  been  fraud- 
ulent representations,  most  pay  the  money,  and  rely  upon  the  oorenants 
in  his  deed;  but  the  rule  is  otherwise  in  Texas,  and  the  vendee,  after 
conveyance,  may  resist  payment  for  a  total  failure  of  title,  though  there 
be  no  fraud,  and  is  not  compelled  to  resort  to  his  covenants,  especially 
where  the  vendor  is  or  may  be  insolvent  or  beyond  the  reach  of  the  court, 
unless  the  vendee  takes  a  conveyance  with  warranty,  with  knowledge  ol 
the  defects,  when  he  cannot  resist  payment  unless  he  has  been  evicted.  J<L 

10.  Distinction  between  Liabilitiis  of  Vbndek  in  Exxcutobt  and 
Vendee  in  Executed  Contract  for  the  sale  of  realty  is  that  the  former 
should  be  relieved  from  payment  on  showing  defect  of  title,  unless  the 
vendor  shows  that  he  knew  the  defect  at  the  sale,  and  oonsented  to 
take  such  title  as  the  vendor  had;  while  the  vendee  in  an  executed  con- 
tract, to  escape  pajrment,  should  show,  beyond  doubt,  failure  of  title  in 
whole  or  in  part,  danger  of  eviction,  and  cironmstances  pHma  fade  re- 
pelling the  presumption  that  he  knew,  and  took  the  risk  of  the  defect  at 
the  time  of  the  sale.    Id. 

11.  Plea  of  Vendee  in  Executed  Contract  must  Aver  Want  of  Kirowir 
ED6E  OF  Defect  in  Title  to  the  land  purchased,  where  be  seeks  to  do- 
feat  a  recovery  of  the  purchase  money  on  the  ground  of  such  defect.    Id, 

12.  Defense  of  Defect  or  Failure  of  Titlb  is  of  Equitable  Nature  In 
an  action  to  recover  the  price  of  land  sold,  and  a  plea  setting  up  such 
defense  should  aver  facts  which  would  warrant  relief  in  equity*    /dL 

13.  Plea  bt  Husband's  Vendee  that  Title  is  Deflective  because  Pbof- 
ebty  was  Community  Property,  and  that  the  vendor's  wife  is  dead 
leaving  several  children,  should  show  the  condition  of  the  community 
estate,  so  as  to  negative  any  idea  that  the  heirs  may  be  satisfied  out  of 
other  property,  in  an  action  for  the  purchase  money.     Id. 

14.  Measure  of  Damages  for  Failure  or  Defect  of  Title  to  part  of  land 
conveyed  is  the  relative  value  which  the  part  taken  away  bears  to  the 
whole,  as  fixed  by  the  price  agreed  upon  for  the  whole,  subject,  however, 
to  proof  by  the  parties  that  the  part  lost  was  of  greater  or  less  value 
from  particular  advantages  or  disadvantages.  But  the  expense  of  im- 
piovements  cannot  be  considered  in  estimating  such  damage.  Beaupland 
V.  MeKeen,  115. 

15.  Defense  of  Failure  of  Title  to  Payment  of  Purchase  Price  of 
Land  is  extinguished  if  the  party  attempting  to  set  up  an  adverse  title 
Is,  by  his  acts  toward  the  vendee  at  such  sale,  estopped  from  setting  up 
laoh  title.    Id. 

18.  Deed  Obtained  by  Fraudulent  Representations  of  Grantee  is  not 
Absolutely  Void,  but  voidable  only  at  the  election  of  the  grantor)  but 
the  subsequent  conveyance  by  him  of  the  same  land  to  another  person  if 
BOt  the  exercise  of  such  election,  and  does  not  have  the  effect  of  avoiding 
Iha  former  deed.    Crocker  v.  BeUangee^  480. 
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17.  To  Atoid  Dod  ov  Gbouitd  ov  Yulvb  Peaohoid  «t  Gsiirm  upon  tbe 
gniitor»  the  latter  mutt  institate  some  proceeding  to  whieb  the  former 
•hall  be  a  party,  and  a  rabeequent  parohaeer  from  the  grantor  cannot  eet 
np  the  alleged  fraod  to  defeat  the  first  grantee'a  title.    Id, 

18.  BioHT  ov  Orahtor  to  Avoid  Deed  on  Oboukd  ov  Feaud  praotioed 
npon  him  by  the  grantee  cannot  be  transferred  to  another  so  as  to  enable 
tba  trattrfflree»  on  that  groond,  to  attack  the  gnuitee's  title.    Id. 

VENUE. 
18;  Mahhamub,  4;  Ovnon  and  Owions,  1;  PtBADm 

AND  PftAOnOI,  18;  TE08T8  and  TBURBMy  8. 

VERDICT. 
4|  6;  WoMttMUt  Entry  and  Unlawwl  I>rainbb»  1;  Knw 
Trial,  2. 

VOID  CONTRACTS. 
m  OoNVUOff  ov  Lawb»  7;  Contraoi8»  8»  4»  9;  Dinw.  4;  Landlord  and 
Tenant^  8-8;  Vonxm  and  Vkndri,  18-18. 

WAGERS. 
See  OAiONa. 

WAIVER. 
m  KuuunoNBv  16;  Landlord  and  Tenant,  4;  Marruqe  and  DivoMa^ 
8;  PAETNEB8HIP9  8»  28;  Plsadino  and  PEA€nai»  88. 

WARDa 
8ee  O0AEDIAN  AND  Waed. 

WAREHOUSEBiEN. 
See  8ali8,8. 

WARRANTS. 
8ee  Constitutional  Law. 

WARRANTY. 

See  BZBOOTOEa  AND  ADlONIVIEATOEa,  18. 

WATERCOURSES. 

OiNE  Who  Contetb  Water  bt  Means  ov  Artivioial  Canals  into  Nas- 
inuL  SiBEAM  IN  Which  Another  has  Water  Rioht  by  prior  appto- 
priatiOQ  may  afterwards  divert  an  equal  amount  above  the  latter's  dam, 
provided  he  does  not  injure  his  right.  BuUe  C.  A  D,  Co.  V.  Vcuighn,  768. 

^uoR  Right  to  Use  ov  Natural  Watkr  ov  Strbam  does  not  entitle  the 
owBsi  of  such  a  right  to  the  exclusive  use  of  the  channeL  So  long  as 
his  water  right  is  not  interfered  with,  there  is  no  reason  why  the  bed 
of  the  stream  may  not  be  used  by  others  as  a  channel  for  conducting 
water.  If  such  prior  owner  receives  his  full  supply  as  prior  to  the  uss 
of  the  channel  by  others  to  carry  water  introduced  therein^  he  has  ne 
\  for  complaint.    Id, 
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1  Bimonr  of  Pboot  u  oar  Pabtt  Who  Oohvsts  W^xn  mo  Sxrbaii 
ABOVB  AjroxHXB's  Dam,  where  the  latter  has  a  water  right,  and  who 
wiihet  to  divert  saoh  water  before  it  reaches  the  dam,  to  show  that  he 
diverts  no  more  than  he  conveyed  into  the  stream.  He  most  show 
dearly  to  what  portion  he  is  entitled.  He  can  claim  only  such  portion 
as  Is  estabUshed  by  decisive  proof.  The  enforcement  of  his  right  most 
leave  the  opposite  party  in  the  use  of  the  full  quantity  to  which  he  wss 
originally  entitled.    Id, 

4,  In  AonoN  fob  Damages  fob  Divebsiok  of  Watbb  defendants  in  posses- 
sion cannot  prove  an  older  and  better  title  in  third  persons,  unless  such 
persons  are  made  parties,  and  the  facts  specially  set  up.  nvrnphrty  v. 
MeCaU,  621. 

i.  Kayioatob  ok  Stbxam  Wuioh  is  Pubuo  Hiohwat  mat  Remove  Obstbuo- 
noN,  as  raft  or  the  like,  in  the  most  speedy  way,  if  the  exigencies  of  the 
ease  require  it,  and  is  only  liable  for  injury  thereby  where  he  is  guilty  d 
gross  negligence  or  willful  destruction.  Party  removing  the  obstmotioB 
li  bound  to  use  the  same  degree  of  caution  that  a  careful  man  would  «nr- 
oIm  in  ref wence  to  his  own  property.  Beach  v.  Schnf^  122. 
See  Usages 

WAYGOmO  CROP. 
See  Lamdlobd  and  Tenant,  IS-lfi. 

WnJA 

L  bflTBiTMBNT  IS  WiLL,  Whatevxb  ITS  FoBM,  if  the  intention  of  the  maksf 
to  dispose  of  his  estate  after  death  be  sufficiently  manifested,  and  this  in- 
tention be  lawful  in  itself,  and  the  writinflr  have  the  statutory  formalities. 
Babb  V.  Harri$an,  203. 

t.  Will  i>obs  not  Take  Bfibot  until  Tbstatob's  Death,  and  therefor%  if 
a  will  is  written  and  executed  before  the  pMsage  of  a  law,  bat  the  testa- 
tor does  not  die  till  after  the  enactment  of  the  law,  the  will  is  created 
after  the  pMsage  of  the  law,  and  must  be  governed  l^  it  Priee  v.  TVqr- 
fer,  105. 

1.  Krate-tail  Osnbbal  n  Gbbated  in  A.  B.  T.,  Dbvubb,  under  the  fol- 
lowing provision  in  will,  if  considered  independently  of  the  Penn^lvania 
act  of  1866,  vis.:  "I  give  and  bequeath  all  my  certain  land  ....  to 
my  granddaughter,  A.  B.  T.,  for  and  during  her  life,  provided  she  shall 
not  leave  issue  at  her  death;  but  if  she  shall  leave  lawful  issue  at  her 
deoease,  then  it  is  my  will  that  my  plantetioQ  shall  go  in  fee-simple  to 
bsr  heirs  forever.  In  case  she  shall  not  leave  issue  at  her  death,  I  ^tv 
and  devise  my  said  plantation  to  the  ohildren  of  my  sister,  R.  B.;  it  to  be 
sold  and  the  prooeeds  divided  between  them,  share  and  share  alike;  and 
If  any  of  my  said  nieoes  ornephews,  the  children  of  my  said  sistor  R., 
ahoald  be  deoeased,  leaving  children,  their  shares  respectively  togo  tosaid 
obUdreik.''  The  fact  that  tha  devise  over  Is  on  an  Indefinite  lailurs  d 
iHoe  will  not  prevent  the  devise  from  creating  an  estate-tail;  and  the 
limitation  to  the  issue  in  f ee-simpb  goes  for  nothing,  as  being  InoonalBtent 
with  the  lineal  descent  with  whish  the  estate  starta.    Id. 

4.  Kamb  of  Testatob  at  Commxnobmbnt  of  Ologbafhio  Will  is  not  a  sofi- 
eient  signing  of  the  will,  unless  it  appears  affirmatively  frosa  somethinf 
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€B  the  fMe  of  the  paper  that  it  was  intended  as  his  i 
finia  statate  which  provides  that  will  mnst  he  signed  "in  i 
as  to  make  it  manifest  that  the  name  is  intended  as  a  signatore." 
teif  T.  Baim»e^%  ExW^  438. 

I.  LAUDS  AOQUIBKD  AfTKB  MaXUTO  OF  WiLL  DO  mXT  PaSB  TBXEBBI 

the  Sonth  Carolina  act  of  1791,  unless  there  hss  heen  a  snbseqnent  re- 
pnhlioation  of  the  will,  bat  they  descend  to  the  befar  at  law.  Lmdmmk 
T.  HaUk0r^  287. 

8.  8EASD10RT  PnOVISIOH  AS  TO  ADVAKaDOMTB  HAS  No  JU8T  APPUOATIOH, 

where  the  testator  distrihates  his  property  with  jthe  intention  of  dispos- 
ing of  it  all,  but  inadvertently  leaves  a  residnnm  by  omitting  to  pot  any 
reskhiaiy  daase  in  his  wIlL    JSfttdMt  Boer  v.  H^Mt^  8S. 
8ss  DBiDSb  1-J;  BscAns  of  DioEDsms;  Esxatib-tazl;  Kjuwiwbi  Aim 
AumjiurimAaaM,  88-86;  Mamitkd  WoMnr^  l-I. 

WITNESSra. 

!•  SuBRT  fn  ADMiHnffftASOB  18  hot  CoMTKnBTF  AS  WmnM  to  pioivo  ttsm 
of  flfodit  npoo  final  aoooonting.    Htmdenon  v.  Bkmmiomi^  688. 

8.  Wixvns  18  Hos  OoMramrr  to  Tvsift  to  Onruumms  of  Bahx  Non 
who  has  never  seen  a  genuine  note  of  that  bank,  bat  whose  knowledge  of 
Ms  notssis  deriTed  from  &o-similes  engraved  or  desGriptlons  printed  in  a 
bank  reporter  or  direotory.    8toU  v.  Brwm^  168. 

ii  No  (hn  Si  OoMFsmr  to  Tmnrr  to  GiiuiisiiiMi  of  Sioir avobb  who  is 
not  aoqaainted  with  the  signer's  handwriting  from  seeing  him  write,  or 
from  freqoently  seeing  specimens  of  it,  or  from  n  comparison  before  the 
Jury  of  the  questionable  handwriting  with  speofanens  of  it»  psodnced, 
•dmitledt  or  deariy  proved  to  be  not  only  gsnolne^  but  Bol  got  up  for  the 
oooMlon.    Id. 

4fe  Wiras  IS  IiKNUiFJDiinr  to  Tmiiiii  to  { 
who  Is  aoquaintsd  with  II  only  from  printsd  i 
14, 


i 


WEIOHTB  AND  MBA8UBB8. 
Two  Hmnhabb  Fomnw  Atoibdufois  Wsmbt  OoaamuM  Tov  im 
qiniBkiJtaisT.Jr^«^86F^8t.ll4.    IFsMr  ▼.  JVH^  161. 
See  OoaRmmoHAL  Law^  6. 

WBBCK& 


WJUTB. 


WBIT  OF  EBBOB. 
See  Hauas  OoBPUi. 

WBH  of  BSSTITUTIOII. 
An)  UsLAWFOL  DneAivn.  f| 


Digitized  by  LjOOQIC 


• 


Digitized  by  VjOOQIC 


i 


Digitized  by  VjOOQIC 


) 


Digitized  by  VjOOQIC 


i 


Digitized  by  VjOOQIC 


5 


Digitized  by  VjOOQIC 


•EXTRA     A  ^NOTATION 


TO 


NOTES 

ON  THE 

AMEEICAN  DECISIONS 

CASES  IN  70  AM.  DEC. 


I 


70   AM.    DEO.    49»   ASHLAND   COUNTY  t.   RICHIiAXD   COUNTY   IN- 

FIRBiARY»  7  OHIO  ST.  65. 
lilablllty  for  support  of  lunatic  pauper. 

Cited  in  McNairy  County  v.  McCoin,  101  Tenn.  74,  41  L.R.A.  862,  45  S.  W. 
1070,  holding  that  county  may  recover  from  lunatic  and  guardian,  out  of  luna- 
tic's funds,  where  by  guardian's  neglect  it  was  compelled  to  provide  for  luna- 
tic as  pauper;  Montgomery  County  v.  Ristine,  124  Ind.  242,  8  L.R.A.  461,  24 
N.  E.  990  (dissenting  opinion),  on  right  of  county  asylum  to  enforce  contract 
made  with  county  commissioners  for  care  and  support  of  insane  person;  Marion 
County  Infirmary  t.  Westfield  Twp.  21  Ohio  St.  373,  holding  that  county  must 
bear  burden  of  support  of  incurable  lunatic,  having  legal  settlement  therein, 
returned  from  asylum. 

Cited  in  reference  note  in  68  A.  S.  R.  856,  on  recovery  of  money  advanced  for 
support  of  indigent  persons. 
—  Where   legal   settlement  Is  without  limits  of  county  .of  confinement. 

Cited  in  Muskingum  County  Infirmary  v.  Toledo,   15  Ohio  St.  409,  holdinjy; 
that  directors  of  county  infirmary  may  maintain  action  against  city  of  second 
class  in  another  county  for  expenses  incurred  in  behalf  of  insane  pauper,  hav- 
ing legal  settlement  in  such  city. 
Confinement  In  asylum  as  changing  legal  settlement  of  pauper. 

Cited  in  Marion  County  Infirmary  v.  Westfield  Twp.  21  Ohio  St.  373,  hold- 
ing legal  settlement  of  pauper  not  lost  by  confinement  in  asylum. 

70  AM.  DEC.  55,  EX  PARTE  SHAW,  7  OHIO  ST.  81. 

What  reviewable  on  writ  of  habeas  corpus  and  right  to  discharge. 

Cited  in  State  ex  rel.  Welsh  v.  Towle,  42  N.  H.  540,  holding  that  errors  and 
irregularities  of  court  of  competent  jurisdiction  cannot  be  reviewed  on  writ; 
Re   Bion,   59   Conn.   372,   11   L.R.A.   694,   20   Atl.   662,   holding  that   writ  can- 
Am.  Dec.  Vol.  X.— 1.  1 
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not  operate  to  review  mere  irregularities  of  procedure,  where  court  had 
jurisdiction  and  sentence  lawful  and  commitment  in  due  form;  Re  Concklin, 
5  Ohio  C.  C.  78,  holding  order  of  commitment  for  civil  contempt  reviewable 
upon  habeas  corpus  if  clearly  void;  Ex  parte  Bushnell,  9  Ohio  St.  77,  hold- 
ing that  form  of  indictment  or  sufiiciency  of  allegation  therein,  cannot  he  in- 
quired into,  where  court,  with  jurisdiction  of  offense  pronounces  sentence; 
Smith  V.  Hess,  91  Ind.  424,  holding  judgment  by  court  of  competent  juria- 
diction,  valid  upon  face,  and  valid  commitment  thereunder,  unanswerable  re- 
turn to  writ;  Ex  parte  Gibson,  31  Cal.  619,  91  A.  D.  546,  holding  judgment 
erroneous  in  not  stating  definitely  offense  of  which  prisoner  was  convicted 
not  reviewable  upon  habeas  corpus;  Miskimmins  v.  Shaver  (Ex  parte  Mis- 
kimins)  8  Wyo.  392,  49  L.R.A.  831,  58  Pac.  411  (dissenting  opinion),  on  right 
to  inquire  into  legality  of  sentence  where  object  of  writ  is  to  review  error 
of  inferior  courts;  Ex  parte  Bushnell,  9  Ohio  St.  77  (dissenting  opinion),  on 
right  to  release  from  imprisonment,  by  habeas  corpus,  where  sentence  is  under 
unconstitutional  act;  Re  George,  5  Ohio  C.  C.  207,  holding  that  habeas  corpus 
lies  where  employees  of  corporation  are  arrested  for  contempt  of  court  for 
violating  void  order  against  such  corporation ;  Ex  parte  Mosler,  8  Ohio  C.  C.  324, 
holding  that  relief  from  imprisonment  under  void  order  of  commitment  may  be 
obtained  by  habeas  corpus. 

Cited  in  reference  notes  in  79  A.  D.  536,  on  court's  right  on  habeas  corpus 
to  go  behind  or  review  judgment;  83  A.  D.  292,  on  habeas  corpus  as  remedy  to 
review  errors  in  proceedings  resulting  in  conviction  and  sentence;  91  A.  D. 
553,  on  how  imprisonment  under  judgment  is  regarded  on  habeas  corpus;  98 
A.  D.  414,  on  habeas  corpus  to  attack  judgments  of  contempt;  79  A.  D.  536; 
91  A.  D.  553;  4  A.  S.  R.  348;  11  A.  S.  R.  256, — on  use  of  habeas  corpus  to  re- 
view errors  or  irregularities;  16  A.  8.  R.  230,  on  what  may  be  inquired  into 
on  habeas  corpus;  22  A.  S.  R.  660,  on  review  of  judgment  on  habeas  corpus. 

Cited  in  notes  in  26  A.  D.  41-46,  on  necessity  that  defect  in  judgment  or 
process  be  such  as  to  render  proceeding  void  to  permit  reviews  on  habeas  corpus ; 
87  A.  S.  R.  170,  on  review  of  final  judgments  on  habeas  corpus;  87  A.  S.  R. 
172,  on  correction  of  errors  on  habeas  corpus. 

Distinguished  in  Re  Kruse,  2  Cin.  Sup.  Ct.  Rep.  71,  holding  that  habeas 
corpus  lies  to  inquire  into  cause  of  detention  in  reform  school  and  order  re- 
lease where  commitment  void;  Ex  parte  Bernert,  62  Cal.  524,  holding  that  sen- 
.tepee  absolutely  void  may  be  assailed  on  habeas  corpus  and  prisoner  dis- 
charged. 
—  Excesslveness  of  sentence. 

Cited  in  Jackson  v.  United  States,  42  C.  C.  A.  452,  102  Fed.  473;  United 
States  V.  Pridgeon,  163  U.  S.  48,  38  L.  ed.  631,  14  Sup.  Ct.  Rep.  746;  Sennott's 
Case,  146  Mass.  489,  4  A.  S.  R.  344,  16  N.  E.  448;  Re  Taylor,  7  S.  D.  382,  58 
A.  S.  R.  843,  45  L.R.A.  136,  64  N.  W.  253,— holding  that  sentence  in  excess 
of  what  law  permits  cannot  be  attacked  upon  habeas  corpus,  where  court  has 
jurisdiction  of  person  and  offense;  Ex  parte  Mooney,  26  W.  Va.  36,  53  A.  R. 
59;  Re  Fanton,  55  Neb.  703,  70  A.  S.  R.  418,  76  N.  W.  447,— holding  that  writ 
will  not  lie  on  behalf  of  convicted  prisoner,  because  of  sentence  in  excess  of 
statutory  period;  Ex  parte  Van  Hagan,  25  Ohio  St.  426,  holding  one  erro- 
neously sentenced  to  excessive  imprisonment  by  court  of  competent  jurisdiction 
not  entitled  to  release  on  writ;  Perry  v.  Pemet,  165  Ind.  67,  74  N.  E.  609,  6 
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A.  &  E.  Ann.  Gas.  533,  holding  that  excessive  sentence  in  case  of  civil  contempt 
cannot  be  attacked  upon  habeas  corpus. 

Cited  in  note  in  45  L.R.A.  148,  on  refusal  of  discharge  on  habeas  corpus  in 
case  of  excessive  sentence. 

Disapproved  in  Ex  parte  Cox,  3  Idaho,  530,  95  A.  S.  R.  29,  32  Pac.  197, 
holding  that  excessive  punishment  can  be  attacked  upon  habeas  corpus  and 
relator  entitled  to  discharge. 

—  Sentence  for  less  than  minimum  allowed. 

Cited  in  Re  Williams,  39  Minn.  172,  39  N.  W.  65,  holding  prisoner  sentenced 
for  less  than  prescribed  term  not  entitled  to  release  upon  habeas  corpus;  State 
ex  rel.  Dudoussat  v.  Klock,  48  Ann.  67,  55  A.  S.  R.  259,  18  So.  957,  holding 
that  punishment  less  than  statutory  minimum  gives  no  right  to  release  on  writ 
of  habeas  corpus;  Dillon  v.  State,  38  Ohio  St.  586,  to  point  habeas  corpus  will 
not  lie  where  less  than  statutory  punishment  imposed. 

Cited  in  note  in  87  A.  S.  R.  195,  on  review  on  habeas  corpus  of  deficient  sen- 
tence. 

—  Defectiveness  of  sentence. 

Cited  in  State  ex  rel.  Hull  v.  Wolfer,  68  Minn.  465,  71  N.  W.  681,  holding 
that  sentence  defective,  because  omitting  "hard  labor*'  cannot  be  attacked  upon 
habeas  corpus;  Eisner  v.  Shrigley,  80  Iowa,  30,  45  N.  W.  393,  holding  that 
sentence  failing  to  fix  time  of  imprisonment  cannot  be  reviewed  upon  habeas 
corpus. 

—  Imprisonment  In  Improper  place. 

Cited   in   Re  Tani    (Nev.)    13   L.R.A.(N.S.)    518,   91   Pac.    137,   holding   one 
regularly   convicted   and    sentenced   not   entitled   to    release   on    habeas   corpus 
because  designated  place  of  imprisonment  is  not  that  specified  by  statute. 
Right  to  entertain  writ  of  habeas  corpus  out  of  regular  order. 

Cited  in  State  ex  rel.  Werden  v.  Williams,  26  Ohio  St.   170,  to  point  that 
writ  of  habeas  corpus  is  not  entitled  as  of  right  to  be  heard  out  of  regular 
order  on  general   docket. 
Rlffht  upon  habeas  corpus  proceedings  to  Impeach  pardon  granted. 

Cited  in  Knapp  v.  Thomas,  39  Ohio  St.  377,  45  A.  R.  462,  holding  that  full 
unconditional    pardon    cannot   be    impeached    by    proof   of    fraud    upon    habeas 
corpus  proceedings  for  discharge  based  upon   such  pardon. 
Effect  of  excessive  or  deficient  sentence. 

Cited  in  notes  in  55  A.  S.  R.  264,  on  validity  of  sentence  below  minimum  au- 
thorized by  law;  45  L.R.A.  138,  on  effect  of  excessive  sentence  in  state  courts; 
45  L.R.A.  150,  151,  on  effect  of  excessive  sentence  on  appeal  or  writ  of  error, 

70  AM.  DEC.   67,  McAFFERTY  v.  CONOVER,   7   OHIO  ST.   99. 
Parol  evidence  to  prove  boundary. 

Cited  in  reference  note  in  98  A.  D.  534,  on  admissibility  of  parol  evidence  to 
prove  boundary. 
What  controls  boundaries  of  land. 

Cited  in  Gillespie  v.  Sawyer,  15  Neb.  536,  19  N.  W.  449,  holding  intention  of 
parties  cannot  take  place  of  call  in  deed  which  is  unambiguous,  though  in  fact 
not  intended. 

Cited  in  reference  note  in  7  A.  S.  R.  475,  on  what  controls  boundaries  of 
land. 
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Cited  in  note  in  35  A.  D.  373,  on  construction  of  uncertain  description  in  deed 
by  subsequent  acts  of  parties. 
Estoppel  by  record. 

Cited  in  Hamilton  v.  Taylor,  2  Cin.  Sup.  Ct.  Rep.  402,  holding  one  having 
legal  estate  estopped  by  record  from  divesting  himself  of  it  by  answer  setting 
up  no  claim  thereto. 

Cited  in  note  in  11  E.  R.  C.  16,  on  estoppel  by  matter  of  record. 
E^stoppel  by  deed. 

Cited  in  Evans  v.  Beaver,  3  Ohio  C.  C.  47,  holding  mortgagor  not  estopped 
by  recitals  in  mortgage  of  which  he  was  unaware,  where  mortgagee  was  not 
misled  or  deceived  thereby. 
Wliat  constitutes  estoppel  In  pals. 

Cited  in  Ensel  v.  Levy,  46  Ohio  St.  255,  19  N.  E.  697,  holding  that  estoppel 
in  pais  arises  where  one  is  prejudiced  by  another's  wilful  act  or  declaration 
upon  whose  conduct  he  has  rightfully  acted;  Tone  v.  Columbus,  1  Ohio  C.  C. 
.105,  holding  that  acts  done  under  mutual  mistake  do  not  constitute  estoppel 
in  pais;  Baine  v.  Bickett,  1  Cin.  Sup.  Ct.  Rep.  161,  holding  lessor,  and  subse- 
quent vendees  with  knowledge,  who  encourage  lessee  to  make  permanent  im- 
provements in  expectation  of  right  to  purchase,  estopped  from  afterward  re- 
fusing to  convey  fee  on  ground  that  lessee  is  married  woman;  Nye  v.  Denny* 
18  Ohio  St.  246,  98  A.  D.  118,  to  point  that  to  work  estoppel  in  pais  and 
forfeit  title,  owner's  acts  and  declarations  must  be  wilfull,  with  knowledge  of 
rights  or  with  intention  to  deceive. 

Cited  in  reference  notes  in  73  A.  D.  308,  on  admissions  as  estoppel;  85  A.  D. 
171,  on  doctrine  of  estopped  in  pais. 
—  Aa  to  adjostmeht  of  boundary  lines. 

Cited  in  Hayes  v.  Livingston,  34  Mich.  384,  22  A.  R.  533,  holding  that  doe- 
trine  of  estoppel  may  be  applied  to  voluntary  adjustment  of  boundaries  be- 
tween contiguous  estates;  Trussel  v.  Lewis,  13  Neb.  415,  42  A.  R.  769,  14  N. 
W.  155;  Yetzer  v.  Thoman,  17  Ohio  St.  130,  91  A.  D.  122,— to  point  that  ac- 
quiescence,  by  mutual  mistake,  in  boundary  line  other  than  true  one  for  les4 
than  twenty-one  years,  does  not  estop  asserting  title  up  to  true  line. 

Cited  in  reference  notes  in  80  A.  D.  62,  on  estoppel  as  to  mistaken  boundary 
lines;  95  A.  D.  489,  on  effect  of  agreement  by  mistake  upon  erroneous  line  as 
boundary;  67  A.  S.  R.  237,  on  estoppel  as  to  boundary  line. 

Distinguished  in  Bobo  v.  Richmond,  25  Ohio  St.  115,  holding  acquiescence  in 
agreed  line  other  than  line  called  for,  for  sufficient  time  to  bar  entry,  under 
statute,  defeats  recovery  of  land  between  two  lines  by  one  owner  or  grantees. 

70  AM.  DEC.  62,  KANAGA  v.  TAYLOR,  7  OHIO  ST.  1S4. 
Validity  of  chattel  mortgage  in  foreign  Jurisdiction. 

Cited  in  Craig  v.  Williams,  90  Va.  500,  44  A.  S.  R.  934,  18  S.  E.  899,  hold- 
ing mortgage  valid  and  recorded  where  made,  valid  in  another  state  though 
unrecorded  there;  Keenan  v.  Stimson,  32  Minn.  377,  20  N.  W.  364;  Shapard 
V.  Hynes,  52  L.R.A.  675,  45  C.  C.  A.  271,  104  Fed.  449;  Studebaker  Bros.  Co. 
v.  Mau,  13  Wyo.  358,  110  A.  S.  R.  1001,  80  Pac.  151;  Handley  v.  Harris,  48 
Kan.  606,  30  A.  S.  R.  322,  17  L.R.A.  703,  29  Pac.  1145,— -holding  mortgage 
valid  and  duly  recorded  where  made  valid  in  another  state,  upon  removal  of 
property  there,  without  recording  again;  Merchants'  Nat.  Bank  v.  McLeod,  38 
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Ohio.  St.  174,  holding  that  mortgagee  under  laws  of  one  state  may  assert 
rights  against  mortgaged  property  found  in  another  state;  Blythe  v.  Crump 
Bros.  28  Tex.  Civ.  App.  327,  66  S.  W.  885,  holding  lien  of  mortgagee,  who  con- 
Bents  to  property's  removal  to  another  state,  subordinate  to  one  acquired 
there  without  notice  of  first;  Bank  of  Louisville  v.  Hill,  99  Tenn.  42,  41  S. 
W.  349,  holding  that  mortgage  duly  registered,  enforceable  in  another  state, 
where  property  removed,  without  registration  there,  against  purchaser  after 
removal  with  such  information  as  should  put  him  upon  inquiry;  Greenville 
Nat  Bank  v.  EvansSnyder-Buel  Co.  9  Okla.  353,  60  Pac.  249,  holding  valid 
mortgage  duly  filed,  valid  as  against  attaching  creditor  after  property  is  re- 
moved to  another  state,  though  unrecorded  there;'  Horn  thai  v.  Burwell,  109 
N.  C.  10,  26  A.  S.  R.  556,  13  L.R.A.  740,  13  S.  E.  721,  holding  duly  recorded 
chattel  mortgage  where  parties  resided  valid  as  against  mortgagor's  attach- 
ment creditor  in  another  state  to  which  mortgagor  removed;  Wilson  v.  Rustad, 
7  N.  D.  330,  66  A.  S.  R.  649,  75  N.  W.  260,  holding  property  filed  mortgage 
enforceable  in  another  state  to  which  property  removed  without  refiling  there 
unless  statutes  thereof  require;  Hammels  v.  Sentous,  151  Cul.  520,  91  Pac. 
327,  12  A.  &  E.  Ann.  Cas.  130,  holding  recorded  chattel  mortgage  valid  though 
property  be  removed  to  another  town,  county  or  state,  in  absence  of  specific 
statutory  provisions  regarding  removal  of  mortgaged  property. 

Cited  in  reference  notes  in  99  A.  D.  530,  on  validity  of  chattel  mortgage  in 
other  jurisdictions  when  valid  where  made;  13  A.  S.  R.  481,  as  to  protection 
given  mortgagee  under  recorded  mortgage  when  property  is  removed  from  state; 
30  A.  S.  R.  324,  on  extraterritorial  effect  of  chattel  mortgage. 

Cited  in  notes  in  81  A.  D.  520,  on  validity  of  chattel  mortgage  executed  in 
another  state;  109  A.  S.  R.  454,  on  mortgagee's  right  to  recover  property  or 
damages  where  mortgaged  property  has  been  removed  from  state;  6  L.R.A. 
(N.S.)  940,  on  mortgagee's  consent  to  the  removal  of  mortgaged  property  from 
state  as  affecting  his  lien. 

Distinguished  in  Jones  v.  Molster,  11  Ohio  C.  C.  432,  holding  conditional 
contract  of  sale  unrecorded  in  state  to  which  vendee  removed  with  property 
with  vendor's  knowledge,  invalid  as  against  creditors  of  deceased  vendee;  Golden 
V.  Cockril,  1  Kan.  259,  81  A.  D.  510,  holding  mortgage,  recorded  where  mort- 
gagor resides,  upon  property  located  in  another  state  invalid  as  against  mort- 
gagor's attachment  creditors  in  latter  state. 
Record  of  chattel  mortgage  as  constructive  notice. 

Cited  in  Grand  Island  Bkg.  Co.  v.  Frey,  25  Neb.  66,  13  A.  S.  R.  478,  40  N. 
W.  599;  Cool  v.  Roche,  20  Neb.  550,  31  N.  W.  367,— holding  chattel  mortgage 
duly  filed  in  county  where  mortgagor  resides,  constructive  notice  into  whatever 
county  mortgagor  removes  property;  Re  Brannock,  131  Fed.  819,  holding  record 
of  mortgage,  in  state  where  mortgagor  resides,  upon  property  situated  in  an- 
other state,  ineffective  in  latter  state  as  notice  to  mortgagor's  creditors  or 
vendees. 

Cited  in  reference  notes  in  76  A.  D.  723,  on  object  of  registry  laws  in  re- 
quiring chattel  mortgages  to  be  recorded;  81  A.  D.  520,  on  object  of  registry 
laws  as  to  chattel  mortgages;  11  A.  S.  R.  563,  on  registration  of  chattel  mort- 
gage as  dispensing  with  necessity  for  delivery  of  property. 

Cited  in  notes  in  21  A.  S.  R.  282,  on  registration  of  chattel  mortgage;  56  A. 
R.  R.  862,  on  the  law  of  lis  pendens;  17  L.R.A.  127,  on  extraterritorial  force 
of  chattel  mortgage  record. 
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Validity  of  chattel  mortgage  lost  from  flies. 

Cited  in  Marlet  v.  Hinraan,  77  Wis.  136,  20  A.  S.  R.   102,  45  N.  W.  953, 
holding  dulj'  filed  chattel  mortgage  valid  as  against  subsequent  bona  fide  pur- 
chase!:, of  property  though  prior  to  purchase  mortgage  had  disappeared  from 
files  through  clerk's  negligence  or  misconduct. 
Validity  of  conditional  sale  where  property  is  delivered. 

Annotation  cited  in  Harness  v.  Russell,  118  U.  S.  663,  30  L.  ed.  285,  7  Sup. 
Ct.  Rep.  51,  holding  conditional  sale  accompanied  by  delivery  of  possession 
valid  against  third  parties  in  absence  of  fraud. 

Cited  in  note  in  67  A.  R,  578,  on  conditional  sales  of  chattels. 
Conflict  of  laws. 

Cited  in  Fuller  v.  Steiglitz,  27  Ohio  St.  355,  22  A.  R.  312,  holding  insolvent's 
assignment  for  benefit  of  creditors  of  property  situate  in  another  state,  gov- 
erned, as  to  sufficiency  to  effect  transfer,  by  laws  of  assignor's  domicil;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Sheppard,  66  Ohio  St.  68,  60  A.  S.  R.  732,  46 
N.  E.  61,  holding  rights  of  damages  against  railroad  company  for  loss  to  horses 
received  under  contract  in  one  state,  to  be  delivered  at  designated  place  in 
another,  governed  by  laws  of  latter  state. 

Cited  in  reference  notes  in  13  A.  S.  R.  757,  on  validity  in  one  state  of  as- 
signment for  benefit  of  creditors  executed  in  another;  80  A.  S.  R.  714,  on  com- 
ity and  conflict  of  laws. 

—  As  to  contracts  generally. 

Cited  in  Montana  Coal  &  Coke  Co.  v.  Cincinnati  Coal  &  Coke  Co.  69  Ohio  St. 
351,  69  N.  E.  613,  holding  validity,  obligation  and  effect  of  note  made  in  one 
state,  payable  in  another,  governed  by  laws  of  latter  state;  Parker  v.  Moore, 
53  C.  C.  A.  369,  115  Fed.  799,  holding  contract  valid  where  made,  unenforce- 
able in  another  state,  where  contrary  to  morals,  or  to  public  policy  or  statutes 
of  such  state. 

Cited  in  reference  notes  in  73  A.  D.  439;  86  A.  D.  374, — as  to  what  law  gov- 
erns contract;  70  A.  D.  84,  on  lex  loci  contractus  governing  construction  of 
contracts;  76  A.  D.  616,  as  to  what  law  governs  validity  of  contract;  77  A.  D. 
360,  as  to  what  law  governs  construction  and  validity  of  personal  contracts; 
78  A.  D.  263,  on  what  law  governs  rate  of  interest  on  contracts;  96  A.  D.  304, 
as  to  what  law  governs  contracts  and  personal  property;  97  A.  D.  477,  on  when 
contracts  governed  by  lex  loci  contractus;  99  A.  D.  530,  on  control  of  law  of 
place  where  made  over  contracts;  10  A.  S.  R.  698,  as  to  what  law  governs  the 
construction  and  enforcement  of  contracts. 

—  As  to  rights  of  parties  to  chattel  mortgage. 

Cited  in  Richardson  v.  Shelby,  3  Okla.  68,  41  Pac.  378,  holding  rights  of 
parties  to  chattel  mortgage  to  be  determined  by  laws  where  made  and  to  be 
performed;  Mumford  v.  Canty,  50  111.  370,  99  A.  D.  625,  holding  rights  of 
mortgagee  as  against  bona  fide  attachment  creditor  in  another  state,  after 
mortgage  debt  matured,  governed  by  laws  where  mortgage  made,  where  such 
state  permits  possession  after  debt  matured,  though  not  permitted  where  at- 
tachment made. 

Cited  in  reference  note  in  26  A.  S.  R.  561,  on  conflict  of  laws  when  mortgaged 
chattels  are  taioved  to  another  state. 

Cited  in  note  in  64  L.R.A.  358,  on  conflict  of  laws  as  to  necessity  of  refiling 
or  recording  chattel  mortgage  in  state  to  which  property  is  removed. 
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«—  As  to  descent  of  property. 

Cited  in  McNicoU  v.  Ives,  3  Ohio  N.  P.  6,  holding  that  laws  where  real  estate 
is  situated  govern  descent. 

—  As  to  remedy. 

Cited  in  McCann  v.  Pennsylvania  Co.  10  Ohio  C.  0.  139,  holding  that  lex 
fori  governs  forms  of  remedies  and  modes  of  judicial  proceeding  in  damage 
action  without  regard  to  parties  residence,  origin  of  right  or  place  of  act; 
Wyatt  V.  Moorhead,  4  Ohio  N.  P.  435,  denying  enforcement  of  special  remedy 
provided  by  laws  of  another  state  permitting  individual  creditor's  action 
against  single  stockholder. 

Cited  in  reference  note  in  75  A.  D.   129,  on  lex  fori  governing  remedy  on 
personal  contracts. 
Enforcement  of  foreign  laws. 

Cited  in  reference  notes  in  73  A.  D.  677,  on  extraterriorial  effect  of  statutes; 
92  A.  D.  598,  on  whether  comity  requires  state  to  enforce  foreign  laws  deroga- 
tory to  its  own;  1  A.  S.  R.  161,  on  necessity  of  courts  of  one  state  enforcing  law 
of  another  contrary  to  its  public  policy;  4  A.  S.  R.  173,  to  point  that  state  will 
not  suffer  laws  of  another  state  to  interfere  with  its  own. 
Enforcement  of  contract  In  foreign  Jurisdiction. 

Cited  in  reference  notes  in  86  A.  D.  340,  on  enforceability  of  contracts  made 
in  another  state;   97   A.  D.  478,  on  contracts  which  comity  does  not  require 
foreign  courts  to  enforce;  65  A.  S.  R,  775-776,  on  enforcement  of  contract  out- 
side of  jurisdiction  where  made. 
Action  by  mortgagees  against  third  persons. 

Cited  in  reference  note  in  109  A.  S.  R.  444,  on  mortgagee's  right  to  maintain 
action  where  purchaser  of  mortgaged  property  merely  exercises  dominion  sub- 
ject to  the  mortgage. 

Cited  in  note  in  109  A.  S.  R.  431,  as  to  when  mortgagees  may  maintain  ac- 
tion against  third  persons  for  invasion  of  their  rights. 

70  AM.  DEC.   72,  MARSH  v.  STEPHfiNSON,   7   OHIO  ST.   264. 
Rule  where  there  is  shortage  In  conveyance  by  reference  to  plat. 

Cited  in  C.  S.  &  C.  R.  Co.  v.  Tuttle,  18  Ohio  C.  C.  630,  holding  that  shortage 
on  plat,  when  conveyances  made  by  reference  thereto,  will  be  divided  as  nearly  as 
possible  pro  rata  between  parties. 

70  AM.  DEC.  75,  JOHNSTON  v.  CLEVELAND  A  T.  R.  CO.  7  OHIO  ST. 

336. 
Right  of  action  for  wrongful  death. 

Cited  in  Jeffersonville  R.  Co.  v.  Swayne,  26  Ind.  477,  holding  that  adminis- 
trator cannot  maintain  action  where  neither  widow  nor  next  of  kin  exist. 
Cited  in  note  in  4  L.R.A.  261,  on  liability  for  death  caused  by  negligence. 

—  Right  to  proceeds  of  action. 

Cited  in  Merrell  v.  McMahon,  5  Ohio  N.  P.  77,  holding  that  proceeds  of  dam- 
age action  for  wrongful  death  do  not  belong  to  decedent's  estate  but  inure  to 
exclusive  benefit  of  widow  and  children. 

—  Necessity  for  widow  to  allege  pecuniary  loss. 

Cited  in  Haug  v.  Great  Northern  R.  Co.  8  N.  D.  23,  73  A.  S.  R.  727,  42  L.R.A. 
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664,  77  N.  W.  97,  holding  in  action  under  atatute  by  widow  to  recover  damages 
for  husband's  wrongful  killing,  specific  allegations  of  damages  unnecessary. 

Cited  in  note  in  48  A.  D.  636,  on  pleading  and  practice  in  action  for  death  of 
relative. 

—  Necessity  for  next  of  kin  to  allege  special  damages. 

Cited  in  Bamum  v.  Chicago,  M.  &  St  P.  R.  Co.  30  Minn.  461,  16  N.  W.  364, 
holding  that  damages  to  next  of  kin  need  not  be  specially  pleaded;  Johnson  v. 
Missouri  P.  R.  Co.  18  Neb.  690,  26  N.  W.  347,  holding  that  nominal  damages  may 
be  recovered  by  father  without  showing  pecuniary  loss;  GrofT  v.  Cincinnati  & 
I.  R.  Co.  1  Cin.  Sup.  Ct.  Rep.  264,  to  point  that  next  of  kin  entitled  to  nominal 
damages  without  alleging  special  circumstance  upon  which  claim  founded: 
James  v.  Richmond  &  D.  R.  Co.  92  Ala.  231,  9  So.  335,  on  right  to  require  affirma- 
tive proof  that  next  of  kin  suffered  pecuniary  injury,  to  entitle  recovery  for  one's 
death  through  riegligence;  Missouri  P.  R.  Co.  v.  Baler,  37  Neb.  235,  66  N.  W. 
913,  on  necessity  of  specific  allegation,  by  next  of  kin,  of  special  damages. 
Damages  in  action  for  %vrongful  deatli. 

Cited  in  notes  in  3  L.R.A.  327,  on  damages  for  causing  death  by  sale  of  in- 
toxicants; 13  L.R.A.  860,  on  consideration  of  mental  anguish  in  action  for 
injuries  causing  death. 

70  AM.  DEC.  78,  LOCK  WOOD  v.  MITCHEIili,  7  OHIO  ST.  S87. 
liaws  governing  validity  of  contract. 

Cited  in  Evans  v.  Beaver,  3  Ohio  C.  C.  47,  holding  laws  where  mortgage  m*de 
govern  validity  thereof,  where  lands  situated  in  another  state;  Evans  v.  Beaver, 
50  Ohio  St.  190,  40  A.  S.  R.  666,  33  N.  E.  643,  holding  capacity  of  parties  to 
make  mortgage  governed  by  laws  where  made  and  to  be  performed;  Midland 
Sav.  &  L.  Co.  V.  Solomon,  71  Kan.  185,  79  Pac.  1077,  holding  bond  interpreted 
by  laws  of  state  where  payable  though  secured  by  mortgage  on  land  located  in 
another  state. 

Cited  in  reference  notes  in  73  A.  D.  439 ;  86  A.  D.  374, — as  to  what  law  governs 
contract;  77  A.  D.  360,  as  to  what  law  governs  construction  and  validity  of 
personal  contracts;  99  A.  D.  530,  on  control  of  law  of  place  where  made  over 
contracts;  37  A.  S.  R.  190,  on  what  law  governs  contract  relatisig  to  land; 
40  A.  S.  R.  666,  on  situs  of  mortgage  on  property  in  another  state. 
—  Law  governing  rate  of  Interest. 

Cited  in  Kavanaugh  v.  Day,  10  R.  I.  393,  14  A.  R.  691,  holding  bond  and  mort- 
gage made  in  one  state  upon  land  in  another  bears  interest  rates  of  state  where 
made,  where  provision  not  made  for  payment  of  bond  elsewhere. 

Cited  in  note  in  55  L.R.A.  949,  as  to  whether  lex  rei  sitae  with  respect  to  in- 
terest and   usury  necessarily  controls  in  an  action  to  foreclose  a  real  estate 
mortgage. 
Proof  necessary  to  oi-ercoine  apparently  usurious  contract. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Hilliard,  16  Ohio  C.  C.  434,  to  point  that 
proof  that  apparently  usurious  contract  is  not  usurious,  must  be  clear  of  all 
doubt. 

Cited  in  reference  notes  in  7  A.  S.  R.  63,  on  necessity  that  allegations  an'l 
proof  that  written  contract  is  not  usurious,  be  explicit  and  clear;  8  A.  S.  R. 
223,  on  sufiiciency  of  allegation  and  proof  as  to  usury. 
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Rififhts  of  one  paying  usurious  Interest. 

Cited  in  Wilson  v.  Sclbie,  7  S.  D.  494,  64  N.  W.  637,  holding  that  one  paying 
usurious  interest  may  recover  same  in  ordinary  action  or  have  it  applied  upon 
debt;  Reger  v.  O'Neal,  33  W.  Va.  169,  6  L.R.A.  427,  10  S.  E.  376,  holding  that 
equity  will  apply  usurious  interest  paid,  upon  unpaid  debt  as  of  date  of  its 
payment. 

Cited  in  reference  notes  in  81  A.  D.  299,  on- recovery  of  principle  and  interest 
on  usurious  contract;  64  A.  8.  R.  816,  on  measure  of  recovery  for  payment  of 
usury. 

70  AM.  DEO.  85,  NECDLES  v.  NKEDLES,  7  OHIO  ST.  4S2. 
Power  of  husband  over  ivife*8  Glioses  in  action. 

Cited  in  Birmingham  Waterworks  Co.  v,  Hume,  121  Ala.  168,  77  A.  S.  R.  43,  26 
So.  806,  holding  that  by  common  law  husband  may  during  coverture  reduce  wife's 
choses  in  action  to  possession  and  assign  same  so  as  to  vest  beneficial  ownership 
in  purchaser;  De  Vaughn  v.  McLeroy,  82  Ga.  687,  10  S.  E.  211,  holding  that  hus- 
band's assignment  of  wife's  reversionary  or  remainder  interests  gives  assignor  no 
title  thereto  if  ^ife  survive  husband. 

Cited  in  notes  in  37  A.  D.  678,  on  reducing  wife's  choses  in  action  to  posses- 
sion; 37  A.  D.  680,  on  reducing  wife's  choses  in  action  to  possession  by  assign- 
ment. 
Power  of  married  woman  to  enter  Into  contract. 

Cited  in  Simms  v.  Hervey,  19  Iowa,  273,  holding  that  married  woman  may 
make  valid  assurances  by  pursuing  statutory  mode;  Keller  v.  Klopfer,  3  Colo.  132, 
holding  that  married  woman  to  be  bound  by  her  contract  must  follow  mode  of 
contracting  pointed  out  by  statutes;  Proetzel  v.  Schroeder,  83  Tex.  684,  19  S.  W. 
292,  holding  agreement  entered  into  between  husband  and  wife  whereby  she  re- 
nounced all  her  community,  void  as  between  husband  and  wife. 

Distinguished  in  Rosenthal  v.  Mayhugh,  33  Ohio  St.  166,  holding  married  wo- 
man who  represents  husband  as  dead  and  joins  children  in  conveyance  of  hus- 
band's real  estate,  with  covenants  of  general  warranty  estopped  from  claiming 
dower  upon  husband's  actual  death. 

Explained  in  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  66  Fed.  742, 
to  point  that  married  woman  cannot  in  any  way  effect  or  change  her  real  estate 
except  as  prescribed  by  statute  of  deeds. 
Widow's  election  as  barring  rights  in  property  undisposed  of  by  will. 

Cited  in  Bane  v.  Wick,  14  Ohio  St.  605,  holding  widows  election  to  take  under 
will  does  not  bar  right  to  distributive  share  of  personal  estate  undisposed  of  by 
will;  McDonald's  Estate,  2  Ohio  N.  P.  232,  holding  election  does  not  bar  dower 
in  undisposed  of  lands,  unless  will  expressly  provides  that  provisions  therein 
shall  be  in  lieu  of  dower  in  such  undivided  lands. 
Optional  land  purchase  agreement  as  personal  property. 

Cited  in  Perrigo  v.  Milwaukee,  92  Wis.  236,  66  N.  W.  1026,  holding  optional 
agreement  not  an  "effect"  having  any  real  or  market  value  within  meaning  of 
statute  relative  to  taxation  of  personal  property. 
Right  to  dispose  of  contingent  interest  in  real  estate  generally. 

Cited  in  Paris  v.  Winterburn,  6  Ohio  C.  C.  635,  holding  any  future  contingent 
interest  in  real  estate  transmissible  by  descent  or  deed. 
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Validity  of  contract  relating  to  expectancy. 

Cited  in  Hart  v.  Gregg,  32  Ohio  St.  602,  holding  that  8on*8  conveyance  of 
expectancy  in  land  owned  by  father,  passes  no  estate  or  interest  in  land; 
Smith  V.  Smith,  67  Ohio  St.  27,  48  N.  E.  28,  to  point  that  expectancy  of  in- 
heritance is  not  subject  of  contract  of  any  kind;  De  Boer  v.  Harmsen,  131  Mich. 
91,  90  N.  W.  1036,  holding  contract  between  prospective  heirs  whereby  one  agrees 
to  induce  ancestor  not  to  change  will,  valid,  only,  if  ancestor  fully  informed  of 
and  assents  to  agreement. 

Cited  in  reference  notes  in  76  A.  D.  437,  on  releases  of  expectancies;  76  A.  D. 
437,  on  nonassignability  of  expectancy  or  mere  possibility;  80  A.  D.  665,  on 
release  by  heir  apparent  of  estate  in  expectancy;  10  A.  S.  R.  601,  on  the  as- 
signability of  a  mere  expectancy;  36  A.  S.  R.  562,  on  conveyance  of  expectancies. 

Cited  in  notes  in  66  A.  S.  R.  340,  on  assignment  of  expectancies;  56  A.  S.  R. 
342,  on  invalidity  of  assignment  of  expectancies;  56  A.  S.  R.  346,  on  enforceability 
in  equity  of  assignment  of  expectancies;  32  L.R.A.  600,  on  enforceability  of 
transactions  between  heir  and  ancestor  relating  to  former  expectancy;  33  L.RA. 
267-268,  on  validity  of  sale  of  expectancy  by  prospective  heir;  18  £.  R.  C.  333, 
as  to  equitable  relief  against  unconscionable  dealings,  by  way  of  mortgage  or 
otherwise,  with  expectant  heirs  or  reversioners;  24  E.  R.  C.  769,  on  validity  of 
assignment  of  expectancy. 
—  Agreement  relinquishing  future  interest  in  estate. 

Cited  in  Riddell  v.  Riddell,  70  Neb.  472,  97  N.  W.  609,  on  right  to  hold  written 
relinquishment  of  future  interest  in  estate  absolutely  unenforceable;  Murphy  v. 
Murphy,  12  Ohio  St.  407,  on  right  to  hold  antenuptial  agreement  releasing 
dower  rights  as  defeating  claim  for  same;  Slaughter  v.  Slaughter,  21  Ind.  App. 
641,  52  N.  E.  994,  on  right  to  consider  son's  agreement  that  acknowledged 
advancement  is  in  full  of  all  claims  as  heir,  binding  upon  him  under  any  cir- 
cumstances. 

Cited  in  notes  in  66  L.R.A.  683,  on  effect  of  release  of  interest  of  married  woman 
or  infant  in  estate,  on  right  to  share  in  after-acquired  property;   10  E.  R  C. 
476,  on  validity  of  sale  of  p-operty  to  be  subsequently  acquired. 
^  Right  to  transfer  ''possibility  of  re%^erter." 

Cited  in  Branch  v.  Wesley  an  Cemetery  Asso.  11  Ohio  C.  C.  185,  holding  pos- 
sibility of  reverter  not  an  estate  which  can  be  transferred. 

Cited  in  note  in  5  L.R.A.  123,  on  assignability  of  mere  possibility. 
How  property  possessed  at  death  may  be  disposed  of. 

Cited  in  Gano  v.  Fink,  43  Ohio  St.  462,  64  A.  R.  819,  3  N.  E.  532,  holding 
that  property  one  has  at  his  death  can  be  disposed  of  only  by  will  or  by  law. 

Cited  in  reference  note  in  27  A.  S.  R.  306,  on  control  of  estate  by  decedent's 
executory  contracts. 
Application  of  doctrine  of  advancement. 

Cited  in  Marshall  v.  Reuch,  3  Del.  Ch.  239,  holding  that  doctrine  of  advancement 
applies  only  to  cases  of  intestacy;  Gilmore  v.  Jenkins,  129  Iowa,  686,  106  N.  W. 
193,  6  A.  &  E.  Ann.  Cas.  1908,  holding  that  law  of  advancement,  in  absence  of 
statute,  applies  only  in  case  of  intestacy;  Turpin  v.  Turpin,  88  Mo.  337,  holding 
that  doctrine  of  advancement  applies  to  surplus  undisposed  of  by  will;  Dittoe  v. 
Cluney,  22  Ohio  St.  436,  holding  partial  disposition  of  estate  by  will  does  not 
exclude  operation  of  statute  regulating  advancements  in  distribution  of  in- 
testate residuum;   Kyle  v.  Conrad,  25  W.  Va.  7B0,  holding  conveyance  in  fee 


Digitized  by  VjOOQIC 


11  NOTES  ON  AMERICAN  DECISIONS.  [85-100 

simple  to  daughter  and  her  children  of  tract  of  land  by  way  of  advancement  is 
advancement  to  daughter  of  whole  tract. 

Cited  in  reference  notes  in  80  A.  D.  559,  on  subject  of  advancements  generally ; 
102  A.  S.  R.  846,  on  prerequisites  to  participation  by  advanced  heir  with 
eoheirs  in  distribution  of  estate. 

Cited  in  note  in  65  L.R.A.  580,  582,  on  right  of  one  receiving  advancement  and 
executing  release  of  interest  in  estate  to  share  in  after-acquired  property. 

Distinguished   in   Coffman   v.   Coffman,  41   W.  Va.   8,   23   S.   E.   523,   holding 
child  receiving  certain  portion  in  full  of  his  share  of  father's  estate  ordinarily 
barred  from  further  participation  in  distribution  of  residue  of  such  estate. 
—  Right  to  show  that  promissory  notes  represent  advanoements. 

Cited  in  Sprague  v.  Moore,  130  Mich.  92,  89  N.  W.  712,  holding  that  money 
paid  to  heir  for  which  promisory  notes  were  given,  may  be  shown  to  be  advance- 
ment by  subsequent  declaration  of  trust  deed. 

70  AM.  DEC.  98,  EVANS  v.  STATE,  8  OHIO  ST.   196. 
What  constitutes  forgery. 

Cited  in  reference  note  in  74  A.  D.  52,  on  what  constitutes  forgery. 

Cited  in  note  in  24  Xi.R>A.  36,  on  necessity  that  instriunent  be  an  order  and 
not  a  mere  request  to  be  subject  of  forgery. 
What  Is  an  ''order''  for  payment  of  money. 

Cited  in  State  v.  Coyle,  41  Wis.  267,  holding  instrument  requesting  bank  to  "pay 
W.  T.  C.  or  bearer,  one  fifty  dollars  in  current  funds"  an  order  for  payment  of 
money;  People  v.  Ah  Woo,  28  Cal.  205,  holding  **to  Yet  Wha's  store— Sirs: 
Please  pay  to  Ma  Yien  Fang  the  one  hundred  dollars  which  I  deposited,  etc./' 
''order"  within  meaning  of  statute. 

70  AM.   DEC.    100,   HOLLISTER  v.   DISTRICT  JUDGES,   8   OHIO   ST. 

201. 
Power  of  court  to  order  correction  of  Its  records. 

Cited  in  Frink  v.  Frink,  43  N.  H.  508,  80  A.  D.  189,  holding  that  court  has 
authority  to  amend  its  records  so  as  to  conform  with  facts  and  truth  of  case; 
Garrison  v.  People,  6  Neb.  274,  holding  that  court  has  authority  to  order  entry 
of  record  of  indictment  omitted  through  negligence  or  inadvertance  of  clerk. 

Cited  in  reference  notes  in  74  A.  D.  138,  on  judicial  power  to  order  corrections 
or  amendments  of  records;  79  A.  D.  437,  on  power  of  courts  to  amend  records; 
81  A.  D.  655,  on  court's  power  to  correct  or  amend  record;  85  A.  D.  396,  on 
power  of  courts  to  amend  records  in  accordance  with  facts;  39  A.  S.  R.  335, 
on  power  of  courts  to  correct  records;  62  A.  S.  R.  232,  on  amendment  of  judg- 
ments. 

Cited  in  notes  in  12  A.  D.  353,  on  evidence  necessary  to  authorize  amendment 
of  judgment  after  term;  14  A.  D.  518,  on  amendments  after  appeal;  2  £.  K.  C. 
785,  on  right  of  court  to  amend  its  records  in  respect  to  clerical  errors  after  term. 
—  Admissibility  of  extrinsic  evidence. 

Cited  in  Johnson  v.  Moore,  112  Ind.  91,  13  N.  £.  106,  holding  nunc  pro  tunc 
entry  correcting  judgment  authorized  from  evidence  contained  in  calculation  made 
by  trial  judge  filed  and  treated  as  paper  in  case;  Jacks  v.  Adamson,  56  Ohio  St. 
397,  60  A.  S.  R.  749,  47  N.  E.  48,  holding  that  court  may  enter  nunc  pro  tunc 
evidence  of  judicial  action  previously  taken  from  oral  testimony  of  witnesses 
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having  personal  knowledge  thereof;   State  ex  rel.  Silver  v.  Kendall,   15   Neb. 
262,  18  N.  W.  86,  to  point  that  personal  knowledge  of  judge  is  not  essential  to 
correction  of  clerical  error. 
Judges  of  Ohio  common  pleas  as  judges  of  district  court. 

Cited  in  Van  Buskirk  v.  Newark,  2(5  Ohio  St.  37,  to  point  that  under  judicial 
system  of  Ohio  judges  of  common  pleas  are  judges  of  district  court. 
In  wliose  name  ipandamus  should  he  brought. 

Cited  in  State  ex  rel.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jefferson  County,  11 
Kan.  66,  holding  that  mandamus  should  be  brought  and  prosecuted  in  name  of  real 
party  in  interest 
To  whom  mandamus  against  corporation  should  he  directed. 

Cited  in  Cooperrider  v.  State,  46  Neb.  84,  64  N.  W.  372,  holding  proper  to 
direct  writ  against  individuals  holding  offices  in  their  o^cial  capacity. 
Control  and  jurisdiction  of  superior  over  inferior  tribunal. 

Cited  in  notes  in  61  L.R.A.  36,  on  superintending  control  and  supervisory 
jurisdiction  of  superior  over  an  inferior  or  subordinate  tribunal;  61  L.1LA. 
97,  on  superintending  control  and  supervisory  jurisdiction  over  subordinate 
tribunal  in  states  having  no  express  constitutional  or  statutory  grants  of  the 
power. 

70  AM.  D£C.    108,   COM.  £X  REL.  ATTY.   6£N.  t.  GARRIGUES,   28 
PA.  9. 

Exclusiveness  of  statutory  remedies. 

Cited  in  State  ex  reL  Crow  v.  Atchison,  T.  &  S.  F.  R.  Co.  176  Mo.  687,  63 
L.R.A.  761,  76  S.  W.  776,  holding  remedies  provided  by  statute  exclusive;  Green 
V.  St.  Albans  Trust  Co.  67  Vt.  340,  holding  that  statutory  remedy  by  impli- 
cation supersedes  common  law;  Pottsville  v.  Marburger,  1  Legal  Chron.  60, 
holding  statutory  remedy  must  be  strictly  insured  to  exclusion  of  common  law 
remedy;  State  v.  Piazza,  66  Miss.  426,  6  So.  316,  holding  special  remedy  for 
collection  of  tax  provided  in  statute  creating  tax,  exclusive;  French's  Petition, 
28  Pa.  Co.  Ct.  609,  12  Pa.  Dist.  R.  703,  holding  that  remedy  prescribed  by 
statute  must  be  followed  to  exclusion  of  common  law  mode  of  redress;  Ridge 
Ave.  Pass.  R.  Co.  v.  Philadelphia,  10  Phila.  39,  30  Phila.  Leg.  Int.  148,  holding 
that  injunction  will  not  be  granted  to  restrain  changing  of  street  grade  where 
ample  remedy  is  given  to  recover  resulting  damages  by  statutory  proceedings. 
—  For  election  contest. 

Cited  in  State  ex  rel.  Grisell  v.  Marlow,  16  Ohio  St.  114;  Taylor  v.  Beck- 
ham, 178  U.  S.  648,  44  L.  ed.  1187,  20  Sup.  Ct.  Rep.  890,— holding  that  under 
constitution  general  assembly  of  Kentucky  has  exclusive  power  to  determine  con- 
tested elections  for  governor;  Simons  v.  People,  18  111.  App.  688,  holding  that 
contest  cannot  be  made  by  quo  warranto  where  statute  provides  specific  mode; 
Baxter  v.  Brooks,  29  Ark.  173,  holding  specific  mode  of  contesting  election  to  office 
of  governor,  provided  by  constitution,  exclusive,  of  every  other;  Robinson  v. 
Wingate,  36  Tex.  Civ.  App.  65,  80  S.  W.  1067,  holding  that  suit  to  contest  result 
of  local  option  elections  must  be  brought  under  statute  not  by  injunction: 
Ex  parte  Ellyson,  20  Gratt.  10,  to  point  whether  statutory  remedy  is  exclusive  of 
quo  warranto  or  mandamus;  Thompson  v.  Ewing,  6  Phila.  102,  19  Phila.  Leg. 
Int.  348,  1  Brewst.  Pa,  67,  holding  that  writ  of  quo  warranto  will  not  lie  at 
instance  of  commonwealth's  officers  to  test  right  to  office;  Cutts  v.  Scandrett, 
108  Ga.  620,  34  S.  E.  186,  holding  that  quo  warranto  proceedings  cannot  be 
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instituted  by  defeated  Candida te,  for  purpose  of  ousting  incumbent  from  ofiSce; 
Auchenbach's  Contested  Election,  5  Pa.  Co.  Ct.  153,  to  point  that  mode  pre- 
scribed by  statement  must  be  followed  to  exclusion  of  common  law  remedy; 
Reid  V.  Moulton,  51  Ala.  255  (dissenting  opinion);  Election  Cases,  65  Pa.  20 
dissenting  opinions  in  Reid  v.  Moulton,  51  Ala.  255;  Election  Cases,  65  Pa.  20, — 
to  point  that  mode  prescribed  by  statute  must  be  followed  to  exclusion  of  com- 
mon law  remedy;  Contested  Election  Cases,  7  Phila,  41,  25  Phila.  Leg.  Int.  306; 
Sheppard  v.  Bell,  2  Legal  Gaz.  65  (dissenting  opinion), — on  right  to  disregard 
statutory  remedies  in  contested  election  cases. 

Distinguished  in  Parks  v.  State,  100  Ala.  634,  13  So.  756,  holding  that  under 
code  validity  of  election  cannot  be  tested  by  quo  warranto  proceedings. 

Disapproved  in  State  ex  rel.  Harris  v.   Elliott,   117   Ala.   150,  23   So.   124, 
holding  special  statutory  remedy  not  exclusive  of  older  remedy  by  quo  warranto 
unless  so  declared. 
ConduslTeness  of  Judgments. 

Cited  in  reference  note  in  83  A.  D.  667,  on  collateral  impeachment  of  domestic 
judgments. 
—  Judgment  In  contested  election  cases. 

Cited  in  State  ex  rel.  Ingerson  y.  Berry,  14  Ohio  St.  315,  holding  judgment  in 
contested  election  case  conducted  as  prescribed  by  statute,  cannot  be  collaterally 
impeached  by  |>arties  to  contest. 
General  statutes  as  binding  on  government. 

Cited  in  notes  in  15  A.  D.  383,  on  effect  of  general  words  in  statute  to  bind 
government;  8  E.  R.  C.  204,  whether  statute  binding  on  government  or  state 
unless  they  are  named  in  it. 

70  AM.  DEO.  105,  PRICE  T.  TAYIjOR,  28  PA.  05. 
When  estate  tall  Is  created. 

Cited  in  Dobson  v.  Ball,  60  Pa.  492,  100  A.  D.  686,  26  Phila.  Leg.  Int.  260; 
BuckaleVs  Estate,  6  Luzerne  Leg.  Reg.  47, — holding  that  estate  of  inheritance 
will  vest  in  tenant  for  life  whenever  testator  intends  to  limit  estate  to  heirs  of 
such  tenant,  however  expressed;  Matlack  v.  Roberts,  54  Pa.  148,  24  Phila.  Leg. 
Int.  108,  holding  that  provision  in  will:  "and  in  case  of  death  of  either  of  my 
children  unmarried  or  without  issue,"  creates  estate  tail;  Rex's  Estate, .  6 
Phila.  355,  24  Phila.  Leg.  Int.  364,  1  Brewst.  (Pa.)  431,  holding  that  one  will  not 
be  regarded  as  tenant  in  tail  who  has  power  to  devise  fee  simple;  Harper^s  Estate, 
1  Brewst.  (Pa.)  471,  holding  that  devise  to  one  for  life  and  thereafter  to  his  is- 
sue, their  heirs  and  assigns  as  tenants  in  common,  does  not  give  tenancy  in 
tail;  Yarnairs  Appeal,  70  Pa.  335,  29  Phila.  Leg.  Int.  190,  to  point  that 
word  "child  or  children"  is  word  of  limitation  creating  estate  tail  in  life 
tenant;  Devine's  Estate,  199  Pa.  250,  48  Atl.  1072,  to  point  that  estate  expressly 
limited  to  first  taker  for  life,  not  enlarged  by  limitation  to  his  children; 
Polts's  Appeal,  30  Pa.  168,  to  point  estate  for  life  enlarged  into  estate  tail 
by  implication  where  it  appears  issue  is  to  take  by  inheritance  from  first 
devisee. 

Cited  in  reference  notes  in  71  A.  D.  736,  as  to  when  estates  tail  passes  by  de- 
vise of  land;  82  A.  D.  243,  as  to  when  estate  tail  is  created;  84  A.  D.  526, 
on  what  is  estate  in  tail;  94  A.  D.  123,  on  estates  tail. 

Cited  in  notes  in  7  A.  S.  R.  429,  on  nature  of  estates  tail;  7  A.  S.  R.  429, 
on  words  of  limitation  necessary  to  create  estates  tail;  7  A.  S.  R.  431,  as  to 
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states  in  which  estates  tail  may  be  created;  25  E.  R.  C.  642,  on  when  estates 
tail  is  created;  2  L.R.A.  459,  on  the  rule  in  Shelley's  Case;  11  L.R.A.  tf72, 
on  application  of  rule  in  Shelley's  Case. 

Criticised  in  Taylor  v.  Taylor,  63  Pa.  481,  3  A.  R.  -566,  27  Phila.  Leg.  Int. 
53,  holding  that  devise  over  upon  indefinite  failure  of  issue  does  not  enlarge 
express  estate  for  life  into  estate  tail. 

Disapproved  in  Nes  v.  Ramsay,  156  Pa.  628,  26  Atl.  770,  on  right  to  enlarge 
estate  for  life  into  estate  tail  where  devise  over  is  an  indefinite  failure  of  issue. 
^Devise  distrlbutively  as  valid  entailment. 

Cited  in  Williams  v.  Leech,  28  Pa.  89,  holding  that  devise  to  children  to  take 
distributively  is  valid  entailment. 

Criticized  in  Guthrie's  Appeal,  37  Pa.  9,  denying  that  devise  for  life  limita- 
tion over  to  be  taken  distributively  creates  estate  tail. 
When  estate  In  fee  simple  created. 

Cited  in  McKee  v.  McKinley,  33  Pa.  92;  Bush's  Appeal,  33  Pa.  85,— holding 
that  devise  to  one  for  life  with  remainder  to  heirs  or  heirs  of  body  gives  fee 
simple  or  fee  tail  in  land;  Nesbit  v.  Skelding,  213  Pa.  487,  62  Atl.  1062,  holding 
that  in  bequest  "to  son  and  his  heirs  after  him  all  my  real  estate,"  son  takes 
estate  in  fee  simple;  Fahrenbach  v.  Rowen,  13  Pa.  Dist.  R.  152,  holding  that 
under  devise  for  life  with  devise  over  on  failure  of  issue,  first  taker  takes  estate 
in  fee  simple;  Seybert  v.  Hibbert,  5  Pa.  Super.  Ct.  537,  41  W.  N.  C.  85, 
holding  that  devise  for  life  may  be  enlarged  to  fee  simple  by  limitation  upon 
death  of  devisee  to  his  heirs. 

—  Effect  of  act  of  1855. 

Cited  in  Seitz's  Appeal,  87  Pa.  159,  35  Phila.  Leg.  Int.  446,  holding  that  by 
act  of  1855  estates  tail  became  estates  in  fee;   Reinhart  v.  Lantz,  37  Pa.  486, 
holding  that  act   does  not  apply   to   devises   that  went   into   effect  before   its 
passage. 
Retroactive  effect  of  statute. 

Cited  in  McKeever  v.  Pattison,  18  Phila.  421,  43  Phila.  Leg.  Int.  425,  2  Pa. 
Co.  Ct.  304,  holding  will  made  before  passage  of  law,  where  testator  dies  after 
its  enactment,  affected  by  such  law;  Gable  v.  Daub,  40  Pa.  217,  holding  that 
section  of  act  of  1833  providing  that  after-acquired  real  estate  shall  pass 
by  general  devise,  does  not  apply  to  will  dated  before  its  passage. 

70  AM.  DEC.   115,  BEAUPLAND  v.  McKEEN,  28  PA.   124. 
Estoppel  to  assert  better  title. 

Cited  in  Lawrence  v.  Luhr,  65  Pa.  236,  2  Legal  Gaz.  202 ;  Chapman  v.  Chapman, 
59  Pa.  214, — holding  positive  acts  tending  to  mislead  one  ignorant  of  truth, 
which  do  mislead  him  to  his  injury,  ground  for  estoppel,  though  party  estopped 
was  ignorant  of  his  title;  Hayes  v.  Livingston,  34  Mich.  384,  22  A.  R.  533,  on 
right  to  apply  doctrine  of  estoppel  to  real  estate. 

Cited  in  reference  notes  in  80  A.  D.  172,  on  what  constitutes  estoppel  in 
pais;  85  A.  D.  171,  on  doctrine  of  estoppel  in  pais;  84  A.  D.  408,  on  rule 
that  acts  may  work  estoppel  without  fraud. 

—  By  fraud. 

Cited  in  Hickernell  v.  Stoner,  1  Dauphin  Co.  Rep.  133,  holding  one  wilfully 
misleading  intending  purchaser  as  to  lot  line  estopped  from  afterwards  claiming 
any  other  line  against  purchaser  or  his  grantee;   Phillips  v.   Blair,  38   Iowa, 
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649,  holding  attorney,  who  knowingly  procures  invalid  judgment  for  client, 
and  assists  him  to  purchase  at  execution  sale  thereunder,  estopped  from  sub- 
sequently acquiring  title  to  same  property  from  judgment  debtor. 

Cited  in  reference  note  in  83  A.  D.  526,  on  effect  of  one  inducing  a  party  to 
purchase  property  of  third  person  on  his  right  to  set  up  prior  title  in  himself 
against  the  purchaser. 

—  By  silence. 

Cited  in  Hill  v.  Epley,  31  Pa.  331,  holding  that  silence  without  knowledge 
works  no  estoppel;  Thompson's  Appeal,  126  Pa.  367,  17  Atl.  643,  holding  that 
silence  works  no  estoppel  unless  it  has  misled  another  to  his  injury;  Harris  v. 
Stevens,  1  Luzerne,  Leg.  Reg.  588,  holding  one  who  stands  by  and  encourages  an- 
other, ignorant  of  his  claim,  to  purchase,  without  making  known  his  title, 
estopped  from  asserting  same;  Woods  v.  Wilson,  37  Pa.  379,  holding  one 
estopped  from  asserting  title  against  innocent  purchaser  ignorant  of  his  title 
and  without  notice,  where  with  knowledge  of  valuable  improvements  being 
made  he  fails  to  assert  claim. 

Cited  in  reference  notes  in  70  A.  D.  134,  on  estoppel  by  silence,  misrepresen- 
tation, or  concealment;  99  A.  S.  R.  338,  on  estoppel  by  silence. 

—  By  mistake. 

Cited  in  Miller's  Appeal,  84  Pa.  391,  4  W.  N.  C.  405,  34  Phila.  Leg.  Int.  348, 
holding  that  owner,  who,  ignorant  of  his  title,  induces  party  to  purchase  from 
third  person,  cannot  upon  learning  of  his  rights,  assert  title  against  such  pur- 
chaser; Millingar  v.  Sorg,  55  Pa.  215,  25  Leg.  Int.  172,  holding  owner  of  war- 
rant, who,  when  selling  same,  points  out  wrong  warrant  by  mistake,  estopped 
from  claiming  right  land  under  such  warrant. 

Cited  in  note  in  38  A.  R.  317,  on  mistake  as  defense  to  claim  of  estoppel  in 
regard  to  boundary  line. 
Right  to  defend  against  payment  of  purchase  price  for  defective  title. 

Cited  in  Rosenberger  v.  Keller,  33  Gratt.  489 ;  Gibson  v.  Richart,  83  Ind.  313, — 
holding  failure  of  title  no  defense,  in  absence  of  fraud,  accident  or  mistake, 
where  grantee  continues  in  undisturbed  possession  under  deed;  Kidd  v.  Koch, 
2  Pa.  Co.  Ct.  285,  holding  defense  against  purchase  money  mortgage  good,  where 
described  right  of  way  did  not  exist,  though  deed  contained  no  direct  covenant 
thereon;  Murphy  v.  Richardson,  28  Pa.  288,  holding  that  vendee  may  defend 
against  purchase  money  mortgage  by  proving  outstanding  right  in  another  to 
enter  land  and  mine  and  carry  away  coal ;  Youngman  v.  Linn,  52  Pa.  413,  23  Phila. 
Leg.  Int.  253,  holding  that  purchase  money  cannot  be  detained,  unless  covenant 
broken,  where  there  is  covenant  against  known  defect;  M'Keen  v.  Beaupland, 
35  Pa.  488,  holding  failure  of  title  no  defense  where  vendee  by  conveyance  to 
third  party  has  disabled  himself  from  placing  vendor  in  statu  quo;  Wacker  v. 
Straub,  6  W.  N.  C.  381,  36  Phila.  Leg.  Int.  98  (dissenting  opinion),  on  right 
to  defend  against  payment  of  purchase  money  mortgage  upon  failure  of  title. 

Cited  in  reference  note  in  83  A.  D.  192,  on  defect  or  lack  of  title  in  vendor  as 
defense  to  action  for  price. 
What  constitutes  adverse  possession. 

Cited  in  Young  v.  Herdic,  55  Pa.  172,  holding  that  actual  possession  to  create 
ouster,  does  not  consist  in  temporary  acts  on  land  without  intention  of  per- 
manent use  consistent  with  nature  of  property;  Wells  v.  Austin,  69  Vt.  157, 
10   Atl.    405,   holding   fragmentary    possession,   without   color   of   title,    arising 
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from  paying  taxes,  cutting  trees  here  and  there  at  different  times,  insufficient; 
Stein  V.  Green,  6  Lack.  L.  News,  292,  holding  that  to  acquire  title  to  woodland 
by  adverse  possession,  mere  trespass  must  distinctly  indicate  boundaries  and 
exclusively  use  and  occupy  up  to  sur.h  boundaries;  Peyton  v.  Barton,  63  Tex. 
298,  holding  that  where  there  is  only  partial  conflict  of  surveys,  statute  will 
not  run  in  favor  of  adverse  occupant  under  junior  title  if  actual  posseitsion 
does  not  extend  to  land  in  dispute  which  is  within  conflict. 

Cited  in  reference  note  in  74  A.  D.  189,  on  acquisition  of  title  by  adverse 
possession. 

Qualified  in   Hole  v.  Rittenhouse,   37    116,   holding  evidence  of  taking  fire- 
wood and  lumber  from  woodland  insufficient  to  destroy  valid  title  in  another, 
unless  actual  possession  by  residence  or  cultivation  shown  in  tract  to  which 
woodland  belongs. 
Measure  of  damages  for  failure  or  defect  of  title. 

Cited  in  reference  notes  in  92  A.  D.  736,  on  measure  of  damages  for  failure 
or  defect  in  title  to  land  conveyed  or  agreed  to  be  conveyed;  100  A.  D.  467,  on 
measure  of  damages  for  breach  of  contract  to  convey  realty. 
~  Partial  failure  of  title. 

Cited  in  Hynes  v.  Packard,  92  Tex.  44,  45  S.  W.  662;  Dalton  v.  Bowker,  8 
Nev.  190, — holding  that  measure  is  value  of  part  to  which  title  failed  taken 
in  proportion  to  entire  consideration  paid;  Smith's  Estate,  2  Pa.  Super.  Ct.  67, 
38  W.  N.  C.  484,  holding  that  compensation,  on  partial  breach,  is  baaed  on 
value  of  land  affected,  as  compared  with  the  whole,  and  not  on  relative  quantity; 
Klemans  v.  Voetter,  18  Pittsb.  L.  J.  N.  S.  420,  holding  that  damages,  where 
title  fails  to  part  upon  which  buildings  were  erected  before  sale,  must  be  appor- 
tioned to  whole  consideration,  though  consideration  estimated  upon  value  of  lot 
and  buildings  separately;  Winnipiseogee  Paper  Co.  v.  Eaton,  66  N.  H.  13,  18 
Atl.  171,  holding  that  damages  are  such  portion  of  purchase  money  and  interest 
as  value  of  part  bears  to  value  of  whole  land,  measured  by  consideration; 
Tyson  v.  Eyrick,  141  Pa.  246,  23  A.  S.  R.  287,  21  Atl.  636,  27  W.  N.  C.  649, 
22  Pittsb.  L.  J.  N.  S.  7,  48  Phila.  Leg.  Int  404,  holding  that  measure  is  value 
of  part  taken  in  proportion  to  price  of  whole,  computation  being  upon  basis  of 
consideration  money. 

Cited  in  reference  notes  in  79  A.  D.  467,  on  measure  of  damages  for  failure  or 
defect  of  title  to  part  of  land;  20  A.  S.  R.  643,  on  measure  of  damages  for 
partial  failure  of  title  in -sale  of  land. 

Cited  in  notes  in  99  A.  D.  79;  126  A.  S.  R.  463,^on  measure  of  damages  for  par- 
tial breach  of  covenant  of  seisin. 
Apportionment  of  rent  of  land  diminished  by  sale. 

Cited   in   Doyle  v.   Longstreth,   6  Pa.   Super.   Ct.   476,   7  Del.   Co.  Rep.   149, 
holding  that  rent  is  apportioned  according  to  relative  value  of  whole. 
Apportionment  of  surplus  from  common  mortgage  between  liens  upon 

separate  portions. 
.     Cited  in  Gibble's  Estate,  134  Pa.  366,  19  Atl.  681,  26  W.  N.  C.  91,  20  Pittsb. 
L.  J.  N.  S.  411,  47  Phila.  Leg.  Int.  369,  holding  basis  of  valuation  adopted  in 
payment  of  common  encumbrance  upon  tract  must  be  adhered  to  when  surplus 
apportioned  between  liens  against  separate  portions. 
Good  faith  as  affecting  liability  for  misrepresentations. 

Cited  in  Leffman  v.  FJanigan,  6  Phila.  165,  20  Phila.  Leg.  Int  148,  to  point 


Digitized  by  VjOOQIC 


17  NOTES  ON  AMERICAN  DECISIONS.  [115-124 

that  distinction  should  be  made  between  assurances  efficaciously  pressed  with 
intention  to  induce  adoption  of  particular  course,  from  statements  made  with 
honest  desire  to  impart  information  asked  for. 

70  AM.  DEC.  122,  BEACH  y.  SCHOFF,  28  PA.  195. 
Abatement  of  obstruction  or  destruction  of  navigation. 

Cited  in  McKeesport  Sawmill  Co.  v.  Pennsylvania  Co.  122  Fed.  184,  holding 
railroad  company  not  chargeable  with  conversion  for  destruction  of  derelict 
which  lay  upon  and  endangered  its  bridge  which  was  being  repaired. 

Cited  in  notes  in  59  L.R.A.  91,  on  abatement  of  obstruction  or  destruction 
of  navigation;   124  A.  8.  R.  603,  on  right  of  private  person  to  abate  public 
nuisance  by  removal  of  obstruction  in  highways  and  streams. 
l¥hlch  of  two  Innocent  parties  must  suffer. 

Cited  in  reference  notes  in  41  A.  S.  R.  182;  54  A.  S.  R.  878;  63  A.  S.  R. 
467, — as  to  which  one  of  two  innocent  parties  must  suffer;  43  A.  S.  R.  892, 
on  maxim  as  to  innocent  person  whose  fault,  neglect,  or  accident  has  caused 
loss,  bearing  it. 

70  AM.  DEC.  124,  SIEGEIi  ▼.  CHIDSEY,  28  PA.  270. 
Money  borrowed  by  partner  and  applied  to  partnership  purposes,   as 
firm  debt. 

Cited  in  Coffin  v.  Gruber,  40  Phila.  Leg.  Int.  434;  North  Pennsylvania  Coal 
Co.'s  Appeal,  45  Pa.  181,  84  A.  D.  487, — holding  that  money  borrowed  by  partner 
upon  individual  security  not  partnership  debt  because  applied  to  partnership 
purposes;  First  Nat.  Bank  v.  Follett,  20  Colo.  App.  372,  80  Pac.  147,  holding 
loan  to  partnership,  for  partnership  purposes,  firm  debt  where  partnership 
acknowledged  same  and  paid  interest  thereon,  though  debt  evidenced  by  one 
partner's  individual  note. 

Cited  in  reference  note  in  84  A.  D.  489,  on  chargeability  against  firm  of  money 
borrowed  by  partner  upon  his  own  credit  and  bond. 
~  Effect  generally  where  debt  Is  assumed  by  firm. 

Cited  in  Good  v.  Good,  7  North.  Co.  Rep.  159,  holding  that,  joint  note  signed 
individually  by  three  partners  and  agreed  by  partners  to  be  assumed  as  firm 
debt  becomes  firm  debt;  Larzelere  v.  Tiel,  39  W.  N.  C.  320,  3  Pa.  Super.  Ct 
109,  holding  that  where  firm  agrees  to  assume  partner's  individual  indebtedness 
for  property  going  into  partnership  stock  it  becomes  firm  debt;  Baldwin  v. 
Horron,  19  Pa.  Co.  Ct.  634;  Walker  v.  Marine  Nat.  Bank,  98  Pa.  674,  12  Pittsb. 
L.  J.  N.  S.  259,  39  Phila.  Leg.  Int  198,  11  W.  N.  C.  142,--holding  judgment 
confessed  upon  individual  partner's  debt  for  money  borrowed  and  applied  to 
partnership  purposes,  and  assumed  by  firm  not  fraudulent  as  to  its  creditors. 

Cited  in  note  in  29  L.R.A.  694,  on  assumption  by  partnership  of  debt  originally 
incurred  by  partner  for  benefit  of  firm. 

Distinguished  in  Coffin's  Appeal,  106  Pa.  280,  41  Phila.  Leg.  Int.  366,  16  W. 
N.    C.    62,    holding   confession    of    judgment    by   general    partners    in    favor    of 
Individual  creditors  of  special  partner,  who  loaned  money  to  be  contributed  as 
special  capital  void  as  against  partnership  creditors. 
~  Sufficiency  of  consideration  to  support  assumption.  ' 

Cited  in  Lint  v.   Shultz,  37  Phila.  Leg.  Int.  426,  holding  use  of  money  ob- 
tained on  personal   credit  of  partner  for  firm's  exclusive  benefit,  good  consid- 
Am.  Dec.  Vol.  X.— 2. 
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eration  to  support  firm's  subsequent  promise  to  pay  debt;  Huston  v.  Heyer,  3 
Pa.  Dist.  R.  533,  holding  partner's  contribution  to  firm  assets  sufficient  con- 
sideration to  support  firm's  assumption  of  partner's  indebtedness  to  one  from 
whom  he  borrowed  money  to  make  contribution;  Dennis  v.  Grove,  4  Pa.  Super. 
Ct.  480,  holding  moral  obligation,  arising  from  use  of  money  by  firm,  sufficient 
to  sustain  judgment  based  on  such  assumption,  even  against  general  creditors. 
Right  of  copartnership  to  assume  partner's  individual  liabilities. 

Cited  in  James  v.  Vanzandt,  163  Pa.  171,  29  Atl.  879,  holding  that  as  against 
its  creditors  firm  cannot  assume  one  partner's  individual  liabilities,  for  which 
it  is  neither  legally  nor  morally  responsible,  and  apply  partnership  property 
thereto. 

Cited  in  reference  note  in  23  A.  S.  R.  427,  on  assuming  debt  of  one  partner. 

Cited  in  notes  in  29  L.R.A.  682-683,  on  assumption  by  partnership  of  indi- 
vidual debts  of  partners;  29  L.R.A.  686,  on  assumption  by  partnership  of  indi- 
vidual debts  of  partners  as  affected  by  insolvency;  29  L.R.A.  688,  on  assumption 
by  partnership  of  individual  debts  of  partners  as  affected  by  fraud;  29  L.R.A. 
688,  on  sufficiency  of  assumption  by  partnership  of  individual  debts  of  partners. 
Right  to  apply  partnership  effects  to  individual  debts. 

Cited  in  Re  Edwards,  122  Mo.  426,  29  L.R.A.  681,  25  S.  W.  904,  holding  that 
assets  of  insolvent  firm  may,  before  dissolution  with  consent  of  all  partners, 
be  applied  to  separate  debts,  if  done  in  good  faith;  Marks  v.  Hill,  15  Qratt. 
400,  holding  that  partnership  effects  may  be  applied,  by  concurrence  of  partners, 
to  pay  individual  debt  of  one,  if  other  receives  sufficient  consideration,  though 
unable  to  pay  firm  debts;  Sargent  v.  Blake,  160  Fed.  57,  holding  application  of 
partnership  property  to  payment  of  individual  debt,  valid,  where  all  partners 
consent  and  creditor  paid  without  cause  to  believe  preference  intended,  though 
partners  and  partnership  insolvent. 
Bankruptcy  or  Insolvency  as  dissolving  partnership. 

Cited  in  reference  notes  in  4  A.  S.  R.  331,  as  to  when  bankruptcy  or  insolvency 
dissolves  partnership;  57  A.  S.  R.  435,  on  dissolution  of  partnership  by  bank- 
ruptcy of  one  member. 

Cited  in  note  in  69  A.  S.  R.  412,  on  bankruptcy  or  insolvency  as  ground  for 
dissolution  of  partnership. 
Right  of  partner  to  transfer  interest  to  copartner. 

Cited  in  Shimer  v.  Huber,  14  Phila.  403,  36  Phila.  Leg.  Int  337,  holding  that 
firm  creditors,  without  lien,  cannot  complain  of  bona  fide  transfer  by  one  partner 
of  his  interest  to  copartners,  though  firm  insolvent. 

Rights   of   ffrm   creditors    where  partnership    is   changed   by   death  of 
partners. 
Cited  in  Powell's  Appeal,  2  Pa.  Super.  Ct.  618,  on  right  of  creditors  of  several 
partnerships  which  changed  with  each  death  of  partner  to  share  in  distribution 
upon  assignment  for  creditors. 

Right  of  insolvent  to  prefer  creditor. 

Cited  in  Witmer's  Appeal,  45  Pa.  455,  84  A.  D.  505,  holding  that  insolvent  may 
by  encumbrances  confessed,  or  by  absolute  and  direct  conveyances,  prefer  one 
creditor  to  another. 

Cited  in  reference  notes  in  77  A.  D.  139,  on  right  of  insolvent  to  prefer 
creditor;  83  A.  D.  141,  on  right  of  debtor  to  prefer  creditors. 
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Assumption  of  debts  on  dissolution  of  partnership. 

Cited  in  notes  in  9  L.R.A.(N.S.)  53,  on  consideration  as  affecting  right  to  as- 
sume debts  on  dissolution  of  partnership;  9  L.R.A.(N.S.)   63,  on  admission  or 
recognition  of  liability  as  indicating  assumption  or  nonassumption  of  debts  on 
dissolution  of  partnership. 
lilens  and  priorities  of  partnership  and  individual  creditors. 

Cited  in  reference  notes  in  59  A.  D.  758,  on  right  of  creditors  of  partnership 
to  lien  on  its  property;  83  A.  D.  131,  on  liens  and  priorities  of  creditors  of  part- 
nership and  of  individual  partners;  95  A.  D.  519,  on  respective  liens  and  priori- 
ties of  partnership  and  individual  creditors. 

70  AM.  DEC.   12S,  PHIIiADEIiPHIA,  W.  &  B.  R.  CO.  v.  COWEXIi,  2S 

PA.  829. 
l¥hen  dividend  becomes  debt  due  from  corporation. 

Cited  in  King  v.  Patterson  k  H.  River  R.  Co.  29  N.  J.  L.  504,  holding  that 
dividend  becomes  debt  due,  from  time  declared,  and,  after  demand,  action  is 
maintainable  for  its  recovery. 

Cited  in  note  in  99  A.  D.  763,  on  remedy  for  securing  of  dividend. 

—  Demand  as  prerequisite  to  recovery. 

Cited  in  Redhead  v.  Iowa  Nat  Bank,  127  Iowa,  572,  108  N.  W.  796,  holding 
demand  essential  as  condition  precedent  to  bringing  suit;  Bills  v.  Silver  King 
Min.  Co.  106  Cal.  29,  39  Pac.  43  (dissenting  opinion),  on  right  to  maintain  action 
for  dividend  before  demand. 

—  Right  to  Interest  on  dividend. 

Cited  in  Dingertz  v.  Sterlingworth  Railway  Supply  Co.  10  North.  Co.  Rep. 
216,  15  Pa.  Dist.  R.  792,  holding  that  interest  may  be  recovered  from  time  of 
demand. 

When  stockholder  estopped  from  rescinding  subscription  for  fraud. 

Cited  in  Duffield  v.  E.  T.  Bamum  Wire  &  Iron  Works,  64  Mich.  293,  31  N.  W. 
310,   holding  shareholder   who  actually   participates   in   stockholder's  meetings 
for  six  months,  estopped  from  rescinding  subscription  contract^  on  ground  of 
fraud  as  against  intervening  creditors. 
Ratification  of  unauthorized  acts. 

€ited  in  London  Sav.  Fund  Soc.  v.  Hagerstown  Sav.  Bank,  36  Pa.  498,  78 
A.  D.  390,  to  point  that  whether  proofs  are  such  as  to  show  ratification  is  ques- 
tion for  jury. 

Cited  in  reference  notes  in  86  A.  D.  158,  on  ratification  of  unauthorized  acts: 
83  A.  D.  544,  on  ratification  of  unauthorized  acts  of  agent;  97  A.  D.  424,  on 
what  amounts  to  ratification  of  acts  of  agent. 

Cited  in  note  in  81  A.  D.  397,  on  ratification  of  unauthorized  subscription 
to  corporate  stock. 

—  By  silence. 

Cited  in  Metcalf  v.  Williams,  144  Mass.  452,  11  N.  E.  700;  Haggerty  v. 
Juday,  58  Ind.  154, — holding  silence  of  party,  with  knowledge  of  what  has  been 
done  in  his  name,  evidence  of  ratification;  Massey  v.  Insurance  Co.  3  Phila. 
200,  15  Phila.  Leg.  Int.  317,  holding  that  silence  of  party  afi'ected  by  acts,  with 
knowledge  of  same,  amounts  to  ratification  of  unauthorized  acts;  St.  Louis 
Gunning  Advertising  Co.  v.  Wannamaker  &  Brown,  115  Mo.  App.  270,  90  S. 
W.  737,  holding  ratification  presumed,  where  prineipars  silence,  after  notice  of 
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agent's  unauthorized  act>  induces  party  dealing  with  agent  to  pursue  course 
detrimental  if  principal  not  bound;  Breed  v.  First  Nat.  Bank,  6  Colo.  235, 
holding  that  jury  may  draw  inference  of  principal's  ratification  of  agent's  un- 
authorized acts,  from  failure  to  repudiate,  within  reasonable  time  after  nocioe; 
Ketchem  v.  Marsland,  18  Misc.  450,  42  N.  Y.  Supp.  7,  holding  that  ratification  of 
unauthorized  acts  may  be  inferred  from  principal's  retention,  without  objection, 
of  bilU  rendered  for  services  contracted  for  by  agent;  Union  Gold  Min.  Uo.  v. 
Kocky  Mountain  Nat.  Bank,  2  Colo.  248,  holding  that  principal's  approval  may 
be  inferred  from  silence  and  acquiescence  when  informed  of  acts  done  in  his 
name;  Morris  v.  Stevens,  17  Pa.  Co.  Ct.  209,  39  W.  N.  C.  370,  holding  acquies- 
cence in  illegal  issue  of  stock  by  de  facto  officers  may  be  presumed  from  failure 
to  remonstrate;  Virginia  Pocahontas  Coal  Co.  v.  Lambert,  107  Va.  368,  122  A.  8. 
R.  860,  58  S.  E.  561,  holding  that  there  can  be  no  ratification,  where  one  falsely 
representing  himself  as  another's  agent  makes  purchase  in  his  own  name,  for 
Jiis,  own  benefit,  and  pays  his  own  money;  Dundas's  Estate,  18  Phila.  205,  44 
Phila.  Leg.  Int.  284,  to  point  that  party's  silence,  after  notice  that  mere  volun- 
teer has  made  contract  in  his  name,  is  accepted  as  proof  of  ratification  thereof; 
Ladd  V.  Hildebrandt,  27  Wis.  135,  9  A.  R.  445,  on  right  to  presume  from  wife's 
silence  ratification  of  unauthorized  act  by  husband  claiming  to  act  as  her  agent; 
Hal)  y.  Vapness,  49  Pa.  457,  to  point  that  acquiescence  is  ratification,  more  or 
less  expressive,  according  to  circumstances  of  case. 

Cited  in  reference  note  in  84  A.  D.  614,  on  ratification  of  agent's  unauthorized 
act,  by  silence. 

Cited  in  note  in  79  A.  D.  389,  on  principal's  ratification  of  agent's  unau- 
thorized acts  by  silence. 
Effect  of  ward's  ratification  of  guardian's  acts. 

Cited  in  Porter's  Estate,  14  Phila.  290,  38  Phila.  Leg.  Int.  214,  holding  that 
guardian  cannot  be  compelled  to  account  where  payment  of  money  to  another 
ratified  by  ward's  conduct. 
Corporate  directors  as  trustees. 

Cited  in  reference  notes  in  77  A.  D.  322,  on  fiduciary  relationship  of 
director  to  Stockholder;  98  A.  D.  102,  on  rule  that  corporate  directors  hold 
and  manage  property  in  trust  for  stockholders  and  creditors;  13  A.  S.  R.  606, 
on  fiduciary  relation  of  directors  to  the  corporation;  37  A.  S.  R.  736,  on  cor- 
porate directors  as  trustees. 

Wlien  statute  of  limitations  commences  against  claim  payable  on  de- 
mand. 

Cited  in  Girard  Bank  v.  Bank  of  Penn.  Twp.  4  Phila.  104,  17  Phila.  Leg.  Int. 
^16,  holding  that  where  claim  is  not  payable  until  demand,  statute  does  not 
commence  to  run  until  such  demand ;  Winchester  k  L.  Turnp.  Co.  v.  WicklifiTe, 
100  Ky.  531,  66  A.  S.  R.  366,  38  S.  W.  866;  Armant  v.  New  Orleans  A  C.  R.  Co. 
41  La.  Ann.  1020,  7  So.  35, — holding  that  statute  does  not  begin  to  run  against 
person  entitled   to  dividend  until   demand   and   refusal. 

Cited  in  reference  note  in  66  A.  S.  R.  360,  as  to  when  limitations  begin  to  run 
against  action  for  corporation  dividends. 

70  AM.  DEC.  184,  WOODRING  v.  FORKS  TWP.  2S  PA.  855. 
Obligation  to  maintain  highway  bridge  —  Over  railroad. 

Cited  in  Pennsylvania  R.  Co.  v.  Irwin,  85  Pa.  336,  4  W.  N.  C.  513,  holding 
railroad  company  bound  to  maintain  and  repair  bridge  it  built  to  meet  neces- 
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flities  of  public;  Pennsylvania  R.  Co.  v.  Irwin,  36  Phila.  Leg.  Int.  37,  holding 
railroad  company  bound  to  maintain  bridge  where  relocation  of  public  road 
rendered  it  necessary  by  location  of  its  road;  Qates  v.  Pennsylvania  R.  Co.  30 
W.  N.  C.  329^  on  right  to  hold  railroad  liable  to  rebuild  its  bridge  when  dilapi- 
dation makes  it  necessary. 
—  Over  raceway. 

Cited  in  West  Bend  v.  Mann,  59  Wis.  69,  17  N.  W.  972,  holding  landowner 
who  cuts  raceway  across  road  on  his  land,  bound  to  bridge  it  and  keep  bridge  in 
repair;  Newlin  Twp.  v.  Davis,  77  Pa.  317,  32  Phila.  Leg.  Int.  198,  holding  one 
cutting  race  across  road  bound  to  repair  necessary  bridge  which  he  builds  over 
same;  Phoenixville  v.  Phoenix  Iron  Co.  45  Pa.  135,  holding  mill  owner  who  cuts 
channel  across  existing  highway  and  builds  thereover  public  bridge,  bound  to 
repair  same. 
Obligation  to  repair  railroad  bridge  across  canal. 

Cited  in  Briggs  v.  New  York  C.  &  H.  R.  R.  Co.  30  Hun,  291,  holding  duty  of 
railroad  under  statute  to  maintain  its  bridges  constructed  across  cana>s. 
lilbillty  for  crossing  where  city  lays  out  street  across  railroad. 

Cited  in  Chester  v.  Philadelphia,  W.  &  B.  R.  Co.  3  Walk.   (Pa.)   368,  holding 
it  city's  duty  to  construct  crossing  where  it  lays  out  street  across  railroad. 
Obligation  to  repair  private  drainage  ditch. 

Cited  in  Covington  Saw  Mill  &  Mfg.  Co.  v.  Drexilius,  120  Ky.  493,  117  A. 
S.  R.  593,  87  S.  W.  266,  holding  one  constructing  private  drainage  ditch  acro^ 
alleyway  bound  to  maintain  same. 
Right  of  town  to  repair  public  highway  and  recover  over. 

Cited  in  Concord  Twp.'s  Appeal,  1  Walk.   (Pa.)   195,  36  Phila.  Leg.  Int  384» 
to  point  that  town  may  make  necessary  repairs  to  public  highway  and  recover 
therefor,  when  one  bound  to  do  so  refuses. 
Rights  of  landowner  in  public  road  crossing  his  land. 

Cited  in  Clay  v.  Hart,  26  Misc.  110,  55  N.  Y.  Supp.  43,  holding  that  land 
owner  may  sink  water  course  under  highway  for  use  of  his  mill;  Reed  v.  Park 
Comrs.  100  Minn.  167,  110  N.  W.  1119,  to  point  that  owner  of  soil  crossed  by 
public  highway  may  cut  drainage  way  across  road;  SniveTy  v.  Washington,  32 
Pa.  Co.  Ct.  529,  to  point  that  owner  of  land  crossed  by  public  road  may  occupy 
land  above  and  below  surface  to  any  extent  not  impairing  its  usefulness  as 
way. 

Cited  in  notes  in  101  A.  S.  R.  115,  on  abutting  owner's  right  as  to  ditches  and 
drainage  in  highway;  13  L.R.A. (N.S.)  905,  on  right  of  fee  owner  to  lay  pipes  or 
make  other  underground  use  of  highway. 
Right  to  object  to  form  of  action  upon  appeal. 

Cited  in  Schlott  v.  Heidelberg,  1  Woodw.  Dec.  280,  holding  it  too  late  to 
object  to  form  of  action  after  appeal  from  general  magistrate  and  general  plea. 

Cited  in  reference  note  in  35  A.  S.  R.  180,  on  appeal  from  justice  of  peace. 

70  AM.  DC:C.    187,  LLOYD  v.  LYNCH.   28  PA.   410,  Later  appeals  in 

48  Pa.  78;  60  Pa.  280,  20  Phila.  Leg.  Int.  204. 
Effect  of  acquisition  of  outstanding  title  by  one  cotenant. 

Cited  in  Nalle  v.  Parks,  173  Mo.  616,  73  R.  W.  596;  Noel  v.  White,  37  Pa.  514,— 
holding  that  acquisition  of  outstanding  title  by  one  cotenant  enures  to  benefit 
of   all;    Cresson's  Appeal,   73   Pa.   218,   30  Phila.   Leg.   Int.   101,   holding  that 
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purchase  made  on  behalf  of  one  cotenant  enures  to  benefit  of  all ;  Duff  v.  Wilson, 
72  Pa.  442,  30  Phila.  Leg.  Int.  132,  holding  that  outstanding  title  or  encumbrance 
purchased  by  one  cotenant  enures  to  benefit  of  all,  though  purchased  in  another's 
name;  Boskowitz  v.  Davis,  12  Nev.  446,  holding  cotenant  purchasing  outstand- 
ing title  trustee  for  others;  Mandeville  v.  Solomon,  39  Cal.  125,  holding  that 
equity  will  not  permit  one  cotenant  to  acquire  outstanding  title  for  sole  benefit; 
Turner  v.  Sawyer,  150  U.  S.  578,  37  L.  ed.  1189,  14  Sup.  Ct.  Rep.  192,  holding 
that  outstanding  title  surreptitiously  acquired  by  one  cotenant  enures  to 
benefit  of  all;  Graham  v.  Luddington,  19  Hun,  246,  holding  that  tenant  in  com- 
mon will  not  be  permitted  to  use  purchased  title  to  exclude  cotenants  from  their 
interest;  Peck  v.  Peck,  110  N.  Y.  64,  17  N.  E.  383,  holding  that  payment  of 
incumbrance  by  one.  cotenant  operates  as  equitable  assignment  thereof  and  right 
to  exact  contribution  from  cotenant;  Bissell  v.  Foss,  114  U.  S.  252,  20  L.  ed. 
126,  5  Sup.  Ct.  Rep.  851 ;  Harris  v.  Lloyd,  11  Mont  390,  28  A.  S.  R.  475,  28 
Pac.  736, — to  point  that  tenant  in  common  cannot  purchase  outstanding  title 
or  encumbrance  for  his  own  benefit;  Powell  v.  Lantzy,  173  Pa.  543,  34  Atl.  450, 
to  point  that  one  tenant  in  common  is  prohibited  from  acquiring  rights  antago- 
nistic to  cotenant;  Duplaine's  Appeal,  185  Pa.  332,  64  A.  S.  R.  651,  40  L.R.A. 
652,  39  Atl.  947  (affirming  19  Pa.  Co.  Ct.  344;  13  Mont.  Co.  L.  Rep.  149;  6 
Pa.  Dist.  R.  164),  to  point  that  one  cotenant  cannot  purchase  encumbrance  on 
outstanding  title  and  set  it  up  against  others;  Broyles  v.  Waddel,  11  Heisk. 
32,  to  point  that  cotenant  will  not  be  allowed  to  take  advantage  of  his  relation 
to  make  profit  out  of  cotenant. 

Cited  in  reference  notes  in  73  A.  D.  516,  on  validity  of  purchase  at  execution 
sale  by  one  cotenant  of  estate  of  the  other;  73  A.  D.  516,  on  inuring  of  purchase 
by  tenant  in  common  to  benefit  of  all  cotenants;  78  A.  D.  556,  on  acquisition  by 
tenant  in  possession  of  adverse  title  against  cotenants. 

Cited  in  notes  in  28  A,  D.  83,  on  purchase  by  cotenant  of  outstanding  superior 
title;  64  A.  D.  720,  on  title  acquired  by  one  cotenant  inuring  to  benefit  of  all; 
33  A.  8.  R.  229,  on  cotenant's  right  to  purchase  and  set  up  encumbrance  against 
other  cotenants;  47  A.  S.  R.  78,  on  purchase  of  adverse  title  by  one  cotenant  as 
inuring  to  benefit  of  all;  9  L.R.A.  571,  on  cotenant's  right  to  purchase  out- 
standing title  or  encifmbrance  for  his  own  behalf;  9  L.R.A.  740,  on  right  to  re- 
imbursement by  contribution  between  cotenants. 
—  Parchase  at  tax  sale. 

Cited  in  Connecticut  Mut.  L.  Ins.  Co.  v.  Bulte,  45  Mich.  113,  7  N.  W.  707, 
holding  cotenant  purchasing  common  lands  sold  for  taxes,  trustee  for  others; 
Hurley  v.  Hurley,  148  Mass.  444,  2  L.R.A.  172,  19  N.  E.  545,  holding  that  tenant 
in  common  of  land  sold  for  taxes  does  not  by  redeeming  it  acquire  absolute  title 
thereto;  Bender  v.  Stewart,  75  Ind.  88,  holding  that  tenant  in  common  in 
possession  cannot  by  permitting  lands  to  become  delinquent,  acquire  cotenant's 
title  by  purchase  at  tax  sale;  Battin  v.  Woods,  27  W.  Va.  58,  holding  that 
title  to  common  land  acquired  by  one  tenant  in  conunon  at  tax  sale  or  from 
stranger  purchasing  at  tax  sale  enures  to  all;  McPheeters  v.  Wright,  124  Ind. 
560,  9  L.R.A.  176,  24  N.  E.  734,  holding  that  tenant  in  common  cannot,  where 
common  lands  sold  because  of  unpaid  installments,  acquire  by  purchase  title 
as  against  cotenants;  Davis  v.  Chapman,  24  Fed.  674,  holding  that  tenant  in 
common,  who  with  his  own  money  purchases  cotenant's  interest  at  irr^^lar  and 
invalid  tax  sale,  must  reimburse  himself  from  rents  received  so  as  to  prevent 
running  of  statute  against  cotenant's  rights. 
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Cited  in  reference  notes  in  28  A.  D.  85,  on  title  acquired  by  cotenant  at  tax 
sale;  24  A.  S.  R.  255,  on  rights  of  one  cotenant  purchasing  interest  of  another  at 
tax  sale. 

Cited  in  notes  in  15  A.  D.  689,  on  right  of  tenant  in  common  to  purchase  at 
tax  sale;    75  A.   S.  R.  236-238;    116  A.   S.  R.   368,-— on  right  of  cotenant  to 
acquire  and  enforce  tax  titles;  10  L.RJIl.  101,  102,  en  right  of  cotenant  to  ac- 
quire tax  title. 
Effect  of  life  tenant's  purchase  at  foreclosure  sale. 

Cited  in  Cockrill  v.  Hutchinson,  135  Mo.  67,  58  A.  S.  R.  564,  36  S.  W.  375, 
holding   life   tenant's   purchase   of   land   at   mortgage   foreclosure   sale   will   be 
deemed   for   remaindermen's   benefit,   if   their   proportion   of   purchase   price   is 
contributed  within  reasonable  time  thereafter. 
Sufficiency  of  evidence  to  establish  trust. 

Cited  in  Bigley  v.  Jones,  114  Pa.  510,  7  Atl.  54,  44  Phila.  Leg.  Int.  403,  17 
Pittsb.  L.  J.  N.  S.  140,  holding  that  to  establish  trust  by  parol,  evidence  must 
be  clear,  full  and  convincing;  Farrell  v.  Lloyd,  69  Pa.  239,  29  Phila.  Leg.  Int. 
204;  Willard  v.  Willard,  56  Pa.  115, — holding  trust  not  created  by  mere 
declaration  of  vendee  at  sale  that  he  purchased  for  another,  without  further 
proof;  Barnes  v.  Taylor,  27  N.  J.  Eq.  259,  holding  evidence  of  parol  admissions 
that  lands  were  purchased  for  another's  benefit,  insufficient  to  create  trust, 
without  proof  of  agreement  made  before  sale;  Hayes's  Appeal,  123  Pa.  110,  16 
Atl.  600,  19  Pittsb.  L.  J.  N.  S.  251,  46  Phila.  Leg.  Int.  140,  23  W.  N.  C.  161, 
to  point  that  to  establish  trust,  evidence  must  be  clear,  explicit  and  unequivocal. 

Cited  in  reference  note  in  33  A.  S.  R.  712,  on  imperfect  gifts  not  being  effec- 
tive as  trusts. 

Cited  in  note  in  34  A.  S.  R.  203,  on  insufficiency  of  trustor's  intention  evidenced 
by  unfulfilled  promise. 
Conclusiveness  of  recitals  in  written  instrument. 

Cited  in  note  in  47  A.  D.  408,  on  recitals  in  deed  as  evidence. 
—  Amount  of  consideration  for  deed. 

Cited  in  Lake  Roland  Elev.  R.  Co.  v.  Frick,  86  Md.  259,  37  Atl.  650,  holding 
recital  of  amount  of  consideration  not  competent  evidence  between  other  parties 
to  show  selling  price  of  property;  Richards  v.  Vaccaro,  67  Miss.  516,  19  A.  S.  R. 
322,  7  So.  506,  holding  that  purchaser  must  show  he  is  such,  bona  fide,  for  value, 
where  grantor's  fraud  shown. 

Cited  in  reference  note  in  27  A.  S.  R.  215,  on  evidence  of  consideration  in  deed. 
^  Payment  of  consideration  for  deed. 

Cited  in  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  417,  35  L.  ed.  1062,  12 
Sup.  Ct.  Rep.  239;  Lake  v.  Hancock,  38  Fla.  53,  56  A.  S.  R.  159,  20  So.  811, — 
holding  recitals  of  payment  of  consideration  not  evidence  thereof  against  grantee 
of  prior  unrecorded  deed;  Rogers  v.  Verlander,  30  W.  Va.  619,  5  S.  E.  847,  hold-, 
ing  recital  of  receipt  of  purchase  money  not  conclusive  against  stranger  or 
grantor's  creditors;  Bugg  v.  Seay,  107  Va.  648,  122  A.  S.  R.  877,  60  S.  E.  89, 
holding  recital  of  payment  evidence  against  grantor  but  not  against  grantee  in 
prior  deed;  Ball  v.  Campbell,  134  Pa.  602,  19  Atl.  802,  21  Pittsb.  L.  J.  N.  S. 
46,  26  W.  N.  C.  331,  47  Phila.  Leg.  Int.  344,  holding  receipt  prima  facie  evidence 
against  grantor  and  those  claiming  under  him,  but  not  against  strangers: 
Redfield  &  R.  Mfg.  Co.  v.  Dysart,  62  Pa.  62,  holding  that  payment  must  be 
established  by  other  evidence  than  receipt  of  deed,  where  fraudulent  sale  proved; 
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Pennsylvania  Salt  Mfg.  Co.  v.  Neel,  54  Pa.  9,  holding  receipt  in  deed  for  consider- 
ation good  against  grantor  and  those  deriving  title  subsequently  from  him. 

Cited  in  reference  notes  in  78  A.  D.  271,  on  effect  of  recital  in  deed  acknowledg- 
ing payment;  85  A.  D.  177,  on  effect  of  recital  of  payment  of  purchase  money  in 
deed. 

Cited  in  notes  in  30  A.  D.  225,  on  effect  of  recital  of  payment  of  consideration 
in  purchase  deed;  29  L.H.A.  740,  on  rCKseipts  in  deeds  as  evidence  of  payment  as 
against  third  parties. 

—  Recital  of  payment  in  assignment  of  bill  of  sale. 

Cited  in  Moresi  v.  Swift,  15  Nev.  215,  holding  recital  of  payment  in  assignment 
of  bill  of  sale  not  evidence  thereof  against  strangers  thereto. 

—  Recitals  of  judgment,  execution  and  order  of  sale. 

Cited  in  Indianapolis,  D.  &  W.  R.  Co.  v.  Center  Twp.  143  Ind.  63,  40  N.  K 
134,  holding  recitals  of  judgment,  order  of  sale  and  execution,  in  deed,  not  evi- 
dence thereof  against  s'  anger  to  transaction. 
Conclusiveness  of  receipts. 

Cited  in  Ellison  v.  Albright,  41  Neb.  93,  29  L.R.A.  737,  59  N.  W.  703,  holding 
receipt  incompetent  evidence  of  payment  thereby  acknowledged  as  against 
strangers  thereto. 

Cited  in  note  in  20  L.R.A.  737,  on  admissibility  of  ordinary  receipt  as  evidence 
of  payment  as  against  third  parties. 
Satisfaction  piece  as  evidence  of  payment. 

Cited  in  Pratt  v.  Burr^  5  Biss.  50,  Fed.  Cas.  No.  11,373,  holding  satisfaction 
piece  attached  to  record  of  judgment  not  evidence  of  payment  except  as  between 
parties  to  judgment. 
What  constitutes  one  a  bona  fide  parchaser. 

Cited  in  reference  note  in  83  A.  D.  435,  on  necessity  for  payment  of  con- 
sideration before  notice  to  constitute  bona  fide  purchase. 

70  AM.  DEC.   142,  HAIiDEMAN  v.  BANK  OF  BflDDIiBTOWN,  28  PA. 

'■■*'  'iVo.'* 

F9wer,of  partner  to  bind  copartners. 

Cited  in  reference  note  in  99  A.  D.  521,  on  power  of  partner  to  bind  copartners 
by  contract. 
~  By  not^  in  firm  name, 

Cited  in  Loeb  v.  Millinger,  12  Pa.  Super.  Ct.  592,  17  Lane.  L.  Hev.  129,  holding 
firm  note  given  for  one  partner's  personal  debt  enforceable  against  firm  by  bona 
fide  purchaser  before  maturity,  without  notice;  Lewis  v.  Hayden,  3  Ariz.  277, 
32  Pac.  263,  holding  note  made  by  partner  in  firm  name,  without  copartner's 
knowledge  or  consent,  valid  in  hands  of  innocent  holder  for  value,  though  not 
made  in  usual  course  of  firm's  business;  Palmer  v.  Taggart,  1  Chest  Co.  Rep. 
107,  holding  that  judgment  note  signed  by  three  partners,  but  not  described  therein 
as  such,  binds  partnership. 

Ci^ed  in  reference  notes  in  88  A.  D.  477,  on  partner's  power  to  bind  firm  by  note 
in  firm  name;  10  A.  S.  R.  34,  on  liability  of  firm  on  note  signed  in  firm  name  by 
partner  for  his  own  benefit;  66  A.  S.  R.  746,  on  liability  of  partnership  on  note 
given  by  partner  for  private  debts. 
Presumption  tbat  firm  note  Is  partnership  transaction. 

Cited  in  Stevens  v.  McLachlan,  120  Mich.  285,  79  N.  W.  627,  holding  one  who 
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loans  money  to  member  of  trading  partnership  on  firm  paper  entitled  to  assume 
that  it  is  partnership  transaction;  Moorehead  v.  Qiknore,  77  Pa.  118,  18  A*  R. 
435,  32  Phi  la.  Leg.  Int.  30,  7  Legal  Gaz.  34,  holding  presumption  is  that  firm  name 
indorsed  upon  note,  was  made  in  usual  course  of  business;  Ridge  Ave.  Bank  v. 
Bruner,  24  Lane.  L.  Rev.  172;  Hogg  v.  Orgill,  S4  Pa.  344, — holding  note  signed 
with  firm's  name,  dated  during  its  existence,  presumptively  represents  firm  trans- 
action unless  contrary  appears  on  its  face;  Feurt  v.  Brown,  23  Mo.  App.  332, 
holding  that  presumption  is  that  all  paper  upon  which  partners  have  put  firm 
signatures,  is  paper  and  bears  signature  of  partnership;  Say  lor  v.  Merchants' 
Exch.  Bank,  1  Walk.  (Pa.)  328,  to  point  that  where  individual,  member  of  two 
firms,  draws  note  to  himself,  signed  with  one  firm's  name  and  indorsed  with  other, 
holder  for  value,  before  maturity  need  not  prove  partner's  assent  to  indorsement 
or  application  of  proceeds  to  firm's  benefit. 
Sufficiency  of  notice  of  improper  use  of  firm  name  by  one  partner. 

Cited  in  Potts  v.  Taylor,  140  Pa.  (K)l,  21  Atl.  443,  holding  fact  that  one  drew 
note  in  firm  name  to  order  of  himself  not  notice  of  improper  use  of  firm  name. 

Distinguished  in  Brown  v.  Pettit,  178  Pa.  17,  56  A.  S.  R.  742,  34  L.R.A.  723,  35 
Atl.  865,  holding  bank  put  upon  inquiry  where  partner  made  individual  note 
payable  to  firm,  indorsed  firm  name  thereon  and  requested  discount  for  personal 
use. 

70  AM.  DEC.  145,  BARTO  v.  SCMMECK,  28  PA.  447. 

lilability  of  irregular  indorser. 

Cited  in  Slack  v.  Kirk,  67  Pa.  380,  5  A.  R.  438,  3  Legal  Gaz.  60,  28  Phila. 
Leg.  Int.  84  (affirming  27  Phila.  Leg.  Int.  268) ;  Schafer  v.  Farmers'  &  M.  Bank, 
59  Pa.  144,  98  A.  D.  323,  1  Legal  Gaz.  60,  26  Phila.  Leg.  Int  278,  holding  one 
indorsing  before  payee  not  liable  either  to  bank  discounting  note  or  payee  without 
extrinsic  evidence  that  he  assumed  liability;  Smith  v.  Kessler,  44  Pa.  142, 
holding  third  person  who  indorses  promissory  note  before  payee  not  liable  to 
payee  on  such  indorsement  alone;  Allwine  v.  Garberich,  2  Pearson  (Pa.)  28, 
holding  that  bank  indorsement  of  note  payable  to  maker  contains  of  itself  no 
obligation;  Browning  v.  Maurer,  16  Phila.  125,  40  Phila.  Leg.  Int.  130;  Martin 
T.  Duffey,  4  Phila.  75,  17  Phila.  Leg.  Int.  148, — to  point  that  in  absence  of 
extrinsic  proof  irregular  indorser  not  liable  to  payee,  and  liable  to  subsequent 
indorsee  only  by  payee's  assuming  position  of  first  indorsee. 

Cited  in  reference  note  in  91  A.  D.  710,  on  liability  of  one  indorsing  note  be* 
"fore  delivery  to  payee. 

Cited  in  note  in  72  A.  S.  R.  683,  on  liability  of  stranger  indorsing  coounercial 
paper  before  delivery. 
Parol  evidence  to  show  liability  on  note. 

Cited  in  note  in  13  L.R.A.  650,  on  admiuibility  of  parol  evidence  as  between 
immediate  parties  to  promissory  note. 

70  AM.  DEC.  140,  COOVER'S  APPEAL,  29  PA.  0. 

Rights  and  priorities  of  partnership  and  Individual  creditors. 

Cited  in  McNutt  v.  Strayhorn,  39  Pa.  269;  Gregory's  Appeal,  4  Pennyp. 
(Pa.)  221, — holding  that  private  sale  of  firm  property  destroys  equities  of  firm 
creditors  whose  liens  have  not  actually  attached;  Dunbar  Fire  Brick  Co.  v. 
Madeira,  7  Pa.  Dist.  R.  246,  holding  that  firm  creditors  must  obtain  money  from 
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individual  partners,  where  firm  assets  sold  on  executions  against  individual 
members;  Excelsior  Mill  Co.  v.  Hanover,  102  Wis.  309,  78  N.  W.  737,  holding 
chattel  mortgage  of  firm  property  for  separate  debt  not  subject  to  garnishment 
by  firm  creditors  after  property  sold  and  proceeds  applied  to  debt  though  mort- 
gage fraudulent  as  to  such  creditors;  Menagh  v.  Whitwell,  52  N.  Y.  146,  II  A. 
R.  683,  holding  firm  property  subject  to  execution  at  suit  of  firm  creditors  so 
long  as  remaining  partner  has  dominion  over  firm  property. 

Cited  in  reference  notes  in  59  A.  D.  758,  on  right  of  creditors  of  partnership 
to  lien  on  its  property;  70  A.  D.  128,  on  rights  and  priorities  of  partnership  and 
individual  creditors;  73  A.  D.  206,  on  rights  of  partnership  creditors;  73  A.  D. 
610,  on  liens  and  priorities  of  partnership  creditors  and  individual  creditors; 
74  A.  D.  290,  on  respective  rights  of  partnership  and  individual  creditors; 
80  A.  D.  533,  on  partnership  property  primarily  subject  to  firm  debts;  80  A.  D. 
533,. on  equity  of  partnership  creditors  to  have  partnership  property  applied  to 
firm  debts;  83  A.  D.  513,  on  priority  of  firm  creditors;  2  A.  S.  R.  771,  on  prefer- 
ence of  firm  over  individual  creditors  to  assets  of  partnership. 

Cited  in  notes  in  43  A.  S.  R.  372,  on  rights  and  remedies  of  partnership  credit- 
ors as  against  individual  creditors  proceeding  by  attachment  or  execution;  46 
L.RJL  494,  on  priority  of  firm  creditors  as  against  a  levy  on  partnership  property 
for  an  individual  debt;  46  L.R.A.  495-496,  on  levy  on  partnership  property  of 
executions  against  both  partners. 
Right  to  apply  firm  property  to  separate  debt. 

Cited  in  Case  v.  Beauregard,  99  U.  S.  119,  23  L.  ed.  370,  holding  partner'a 
transfer  of  interest  in  satisfaction  of  separate  debt  valid  as  against  firm 
creditor  without  specific  lien;  First  Nat.  Bank  v.  Brubaker,  128  Iowa,  587, 
111  A.  S.  R.  209,  2  L.R.A.(N.S.)  266,  105  N.  W.  116,  holding  bona  fide  conviqr- 
ance  of  firm  property  to  pay  separate  debt  valid  as  against  firm  creditors, 
though  firm  or  partner  insolvent;  Schleicher  v.  Walker,  28  Fla.  680,  10  So.  33, 
holding  that  purchasing  partner  may  as  against  simple  partnership  crediUw 
assign  partnership  property  for  payment  of  individual  debts. 
Partner's  lien  upon  firm  property. 

Cited  in  reference  notes  in  98  A.  D.  335,  on  partner'a  lien  upon  firm  property; 
73  A.  D.  195,  on  real  estate  purchased  with  partnership  funds  and  for  partaier- 
ship  purposes  as  charged  with  trust. 

Cited  in  note  in  77  A.  D.  114,  on  partner's  lien  upon  firm  property. 
Waiver  of  partner's  lien. 

Cited  in  Tennant  v.  McKean,  46  Mo.  App.  486,  holding  that  partner  may  waive 
right  to  have  partnership  property  applied  to  payment  of  firm  debts;  Bern- 
heimer  v.  Rendskopf,  116  N.  Y.  428,  15  A.  S.  R.  414,  22  N.  E.  1074,  on  destruction 
of  equity  of  firm  creditors  by  partners'  transfer  of  respective  interests  to  third 
persons. 

Cited  in  reference  note  in  80  A.  D.  533,  on  loss  of  equity  of  partner  to  insist 
upon  application  of  partnership  claims  by  sale  or  transfer  of  his  interest. 

Cited  in  notes  in  30  A.  R.  534,  on  effect  of  transfer  by  partner  of  firm  assets; 
43  A.  S.  R.  375,  on  destruction  of  equity  of  firm  creditors  by  waiver  of  partner'a 
lien. 
Rigiits  of  individaal  creditors  against  insolvent  firm's  assets. 

Cited  in  Rhoads  v.  Detwiler,  3  W.  N.  C.  327,  on  right  of  individual  creditor 
to  seize  firm  assets  when  firm  insolvent. 
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Duty  of  liquidating  partner. 

Cited  in  Nixon  v.  Champion,  4  Legal  Gaz.  73,  17  Phila.  Leg.  Gaz.  76,  holding 
primary  duty  of  liquidating  partner  to  reduce  firm  property  into  suitable  condi- 
tion to  pay  debts  and  distribute  among  partners. 
Priority  of  executions  levied  by  joint  and  separate  creditors. 

Cited  in  Eighth  Nat.  Bank  v.  Fitch,  49  N.  Y.  539;  Kountz's  Appeal,  2  Legal 
Gaz.  332;  Powers  v.  Large,  69  Wis.  621,  2  A.  S.  R.  767,  35  N.  W.  53;  Stuart  v. 
McHenry,  3  Phila.  340,  16  Phila.  Leg.  Int.  37, — holding  that  execution  for  part- 
nership debt  levied  upon  partnership  property  has  priority  over  prior  executions 
levied  upon  each  partner's  interest  by  separate  creditors;  New  York  Commercial 
Co.  V.  Francis,  41  C.  C.  A.  167,  101  Fed.  16,  holding  right  of  separate  creditor 
attaching  firm  property,  subsequent  to  right  of  joint  creditors  attaching  subse- 
quently; Bowker  v.  Smith,  48  N.  H.  Ill,  2  A.  R.  189,  holding  that  individual 
partner's  creditor  who  levies  upon  lands  of  such  partner  cannot  defeat  prior  levy 
thereon  of  joint  creditors;  Miller  v.  Miller,  3  Pittsb.  540,  holding  that  where 
there  are  joint  and  separate  executions,  proceeds  of  sale  of  partnership  property 
under  separate  execution  are  applicable  to  firm  creditors'  writs;  Backus  v. 
Murphy,  39  Pa.  397,  80  A.  D.  531,  on  effect  of  judicial  sale  of  partnership 
effects  at  suit  of  joint  and  several  creditors. 

Cited  in  note  in  57  A.  S.  R.  443,  on  priority  of  writs  against  partnership  over 
writ  against  one  partner  only. 

70  AM.  DEC.  151,  WEAVER  ▼.  FEGEIiY,  29  PA.  27. 
Ri^iit  to  show  custom  as  against  statutory  ton. 

Cited  in  Harrison  v.  Mora,  20  Phila.  283,  47  Phila.  Leg.  Int.  142,  26  W.  N. 
C.  97,  8  Pa.  Co.  Ct.  224,  holding  that  statutory  ton  being  2000  lbs.  proof  is  in- 
competent to  show  that  by  custom  of  particular  trade  ton  is  2240  lbs. 
Power  of  state  as  to  subjects  within  power  of  congress. 

Cited  in  Craig  v.  Kline,  65  Pa.  399,  3  A.  R.  636,  2  Legal  Gaz.  289,  27  Phila. 
Leg.  Int.  325,  holding  power  exercised  by  state  in  matter  involving  interests 
of  its  citizens  not  invalid  if  not  in  conflict  with  congressional  law  upon  same 
subject;  Speer  v.  Blairsville,  50  Pa.  150,  22  Phila.  Leg.  Int.  268,  to  point  that 
implication  against  power  of  state  can  arise  only  where  state  authority  abso- 
lutely and  totally  contradictory  and  repugnant  to  federal  authority. 

—  Regulation  of  weights  and  measures. 

Cited  in  Higgins  v.  California  Petroleum  &.  Asphalt  Co.  109  Cal.  304,  41 
Pac.  1087,  holding  regulation  of  weights  and  measures  by  state  valid  so  far  as 
not  in  conflict  with  act  of  congress;  Harris  v.  Rutledge,  19  Iowa,  388,  92  A.  D. 
441,  holding  that  respective  states  may,  for  themselves  regulate  weights  and 
measures,  until  Congress  exercises  its  power  under  Federal  Constitution. 

Cited  in  reference  note  in  87  A.  D.  446,  and  right  of  states  to  regulate  weights 
and  measures. 

—  Regulation  of  commerce. 

Cited  in  Dorman  v.  State,  34  Ala.  216,  to  point  that  state  may  regulate  com- 
merce with  foreign  nations  subject  to  limitation  that  in  event  of  actual  col- 
lision law  of  Congress  prevails. 

—  Payment  of  bounties  to  volunteers. 

Cited  in  Coffman  v.  Keightley,  24  Ind.  509,  to  point  that  act  legalizing  pay- 


Digitized  by  VjOOQIC 


70  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  28 

ment  of  bounties  to  volunteers  is  not  in  conflict  with  Federal  law  for  drafting 
men  into  service. 

—  To  discharge  minors  unlawfully  enlisted. 

Cited  in  Com.  ex  rel.  Leake  v.  Blake,  80  Phila.  623,  28  Phila.  Leg.  Int.  149, 
2  Leg.  Gaz.  (Pa.)  281,  holding  that  state  courts  have  power  to  discharge  minors 
not  lawfully  enlisted  in  United  States  service. 

70  AM.  DEC.   154,  BITTINGER  v.  BAKER,   29  PA.   66. 

Lessee  as  tenant  at  will  of  execution  purchaser. 

Cited  in  reference  note  in  91  A.  D.  186,  on  when  lessee  becomes  tenant  at 
will  of  purchaser  under  judgment  which  existed  prior  to  lease. 
Right  of  execution  purchaser  of  land  to  crops. 

Cited  in  Hershey  v.  Metzgar,  90  Pa.  217,  36  Pila.  Leg.  Int.  404,  holding  pur- 
chaser of  land  at  sheriff's  sale  entitled  to  growing  grain  not  severed  before  the 
sale;  Walton  v.  Jordan,  65  N.  C.  170,  holding  that  sale  in  1867  under  execution 
levied  in  1861  will  not  pass  growing  crops  as  against  bargainee  in  trust  deed 
executed  in  1866. 

Cited  in  notes  in  55  A.  D.  492,  on  passing  of  growing  crops  to  purchaser  at 
execution  sale  of  land;  19  A.  D.  752-753,  on  growing  crops  passing  to  purchaser 
at  execution  sale;  23  L.R.A.  263,  on  crops  as  personal  property  for  purpose  of 
levy  and  sale. 

—  As  against  tenant. 

Cited  in  Miller  v.  Clement,  40  Pa.  484,  holding  sheriff's  sale  of  land  does  not 
divest  tenants  title  to  way-going  crop;  Johnson  v.  Cook,  96  Mo.  App.  442,  70  8. 
W.  526^  holding  tenant's  rights  to  growing  crops  superior  to  judgment  or  execu- 
tion creditor  who  had  unforeclosed  lien  upon  land  when  sown ;  Dollar  v.  Hodden- 
bery,  97  Ga.  148,  25  S.  E.  410;  Heavilon  v.  Farmers'  Bank,  81  Ind.  249,— holding 
that  execution  purchaser  of  land  obtains  no  title  to  crops  sown  by  tenant  prior 
to  levy  of  execution  though  after  judgment  rendered;  McKeeby  v.  Webster,  170 
Pa.  624,  32  Atl.  1096,  holding  tenant,  who  pays  rent  in  full  before  sale,  entitled 
to  whole  crop  as  against  execution  purchaser  of  land  upon  judgment  entered 
prior  to  lease;  Loose  v.  Scharff,  6  Pa.  Super.  Ct.  153,  holding  that  winter  grain 
sown  by  way-going  tenant,  and  by  custom  landlord's  property,  does  not  pass  to 
execution  purchaser  of  landlord's  interest  in  crop  before  actual  severance  as 
against  execution  purchaser  of  land  before  tenant's  lease  expires. 

Distinguished  in  Adams  v.  McKesson,  53  Pa.  81,  91  A.  D.  183,  holding  execu- 
tion purchaser  of  land  entitled  to  entire  crop  of  wheat  as  against  mere  cropper. 

—  As  against  mortgagee  or  vendee. 

Cited  in  White  v.  Pulley,  27  Fed.  436,  holding  that  sale  under  realty  mortgage 
does  not  pass  ungathered  crops  as  against  mortgagee  thereof  prior  to  sale  while 
mortgagor  was  in  possession;  Willis  v.  Moore,  59  Tex.  628,  46  A.  R.  284, 
holding  sheriff's  vendee  of  land  not  entitled  to  crops  remaining  on  land  at 
time  of  purchase,  as  against  mortgagor's  vendee  of  crops  before  sale. 
Right  of  lessee  to  way-going  crop  generally. 

Cited  in  Hoover  v.  Hoover,  10  Pa.  Co.  Ct.  564,  on  right  of  lessee  to  his  share 
of  way-going  crop. 
Right  of  execution  purchaser  to  rent  on  outstanding  lease. 

Cited  in  Hayden  v.  Patterson,  51  Pa.  201,  holding  that  execution  purchaser 
may  recover  for  any  rent  accruing  after  delivery  of  deed;  Herr  v.  Binkley,  8 


Digitized  by  VjOOQIC 


29  NOTES  ON  AMERICAN  DECISIONS.  [151-168 

Lane  L.  Rev.  234,  12  Luzerne  Leg.  Reg.  39,  holding  execution  purchaser  of  land 
entitled  to  rent  on  outstAnding  lease  after  sherifTs  deed  delivered;  Stockton's 
Estate,  3  Brewst.  (Pa.)  320,  1  Legal  Gaz.  46,  holding  sheriff's  vendee,  who 
notifies  tenant  to  quit,  entitled  to  rent  from  time  of  acknowledgment  of  deed 
to  date  of  removal. 
—  Where  rent  Is  reserved  in  kind. 

Cited  in  King  v.  Bosserman,  8  Pa.  Dist.  R.  344,  holding  that  rent  in  kind, 
due  and  payable  after  acknowledgment  of  sherifTs  deed  under  sale  upon  judg* 
ment  anterior  to  date  of  lease,  passes  to  vendee;  Long  v.  Seavers,  103  Pa.  517, 
40  Phila.  Leg.  Int.  359,  13  W.  N.  C.  428,  holding  that  execution  purchaser  before 
severance  of  landlord's  share  of  growing  grain  obtains  no  title  as  against  subse- 
quent execution  purchaser  of  land  who  obtains  deed  before  rent  falls  due. 
Effect  on  tenancy  of  tenant's  death. 

Cited  in  Jaquette's  Estate,  1  Chester  Co.  Rep.  197,  holding  that  personal  repre- 
sentatives of  deceased  lessee  of  farm  become  tenants  at  will  of  landlord. 

70  AM.  DEC.  160,  PROVIDENCE  BANK  ▼.  WILKINSON,  4  R.  I.  507. 
Right  to  bill  of  Interpleader. 

Cited  in  Fairbanks  v.  Belknap,  135  Mass.  179,  holding  that  one  who  does 
not  know  to  which  of  two  claimants  to  render  debt  or  duty  may  file  interpleader. 

Cited  in  notes  in  35  A.  D.  698,  on  commencement  of  suits  as  prerequisite  to 
interpleader;  35  A.  D.  706,- on  right  of  interpleader  in  cases  growing  out  of  con- 
tract relations. 

70  AM.  DEC.  168,  SCHROEDER  ▼.  PATERSON,  4  R.  I.  516. 
lilen  of  one  fornishlng  money  for  purchase  of  chattels. 

See  Labouisse  v.  Orleans  Cotton  Rope  Mfg.  Co.  43  La.  Ann.  245,  0  So.  204, 
holding  that  one  loaning  money  to  another  with  which  to  purchase  property 
has  no  vendor's  lien  or  privilege  thereon. 

70  AM.  DEC.  167,  RUSSELL  ▼.  BUCKLEY,  4  R.  I.  525. 
l*re«nniption  as  to  receipt  of  letter. 

Cited  in  Edwards  v.  Mississippi  Valley  Ins.  Co.  1  Mo.  App.  192,  holding  that 
there  is  no  conclusive  nor  legal  presumption  that  properly  mailed  letter  reaches 
its  destination;  Sullivan  v.  Kuykendall,  82  Ky.  483,  66  A.  R.  901;  Pitts  v. 
Hartford  Life  &  Annuity  Ins.  Co.  66  Conn.  376,  50  A.  S.  R.  96,  34  Atl.  95,— 
holding  that  letter  properly  addressed  must,  in  absence  of  evidence  to  contrary, 
be  presumed  to  have  been  received;  Huntley  v.  Whittier,  105  Mass.  301,  7  A.  R. 
536,  holding  that  mailing  letter  addressed  to  merchant  at  place  of  business 
prima  facie  evidence  that  he  received  it  in  ordinary  course  of  mails. 

Cited  in  reference  notes  in  10  A.  S.  R.  444,  on  presumption  that  letter  duly 
mailed  reaches  addressee;  33  A.  S.  R.  842,  on  presumption  that  mailed  letter 
reaches  destination. 

70  AM.  DEC.  108,  STATE  v.  BROWN,  4  R.  I.  528. 
Indictment  for  forgery. 

Cited  in  reference  note  in  74  A.  D.  52,  on  necessity  that  indictment  for  forgery 
be  brought  within  statute. 


Digitized  by  VjOOQIC 


70  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  30 

What  constitutes  forgery. 

Cited  in  reference  note  in  74  A.  D.  52,  on  what  constitutes  forgery. 
l¥hat  may  be  subject  of  forgery. 

Cited  in  reference  note  in  95  A.  D.  484,  as  to  what  writing  or  instrument  may  be 
subject  of  forgery. 
Medical  and  scientific  books  as  evidence. 

Cited  in  reference  note  in  87  A.  D.  401,  on  medical  and  scientific  books  ss 
evidence. 

Cited  in  notes  in  40  L.R.A.  562,  on  admissibility  of  scientific  bookg  and  treatises 
relating  to  inexact  sciences;  40  L.R.A.  674,  on  scientific  books  and  treatises  ss 
evidence. 
Ehrldence  as  to  handwriting. 

Cited  in  reference  notes  in  88  A.  D.  230,  on  evidence  as  to  handwriting;  76 
A.  D.  672,  on  competency  of  experts  as  to  handwriting;  77  A.  D.  92,  on  proof  of 
genuineness  of  signature  by  comparison  of  handwriting;  82  A.  D.  550,  on 
admissibility  of  testimony  of  witness  having  knowledge  of  handwriting  to  its 
genuineness;  4  A.  S.  R.  18,  on  competency  to  testify  to  genuineness  of  sig- 
nature. 

Cited  in  notes  in  62  L.R.A.  856,  on  comparison  of  handwriting;  63  L.R.A 
975,  on  nonexpert  witnesses'  knowledge  of  handwriting  from  ofiScial  signatures. 
Expert  testimony. 

Cited  in  reference  notes  in  75  A.  D.  76,  on  expert  testimony;  87  A.  D.  401, 
as  to  who  are  competent  to  testify  as  experts. 
Evidence  of  other  crimes. 

Cited  in  Duval  v.  Mowry,  6  R.  I.  479,  to  point  that  evidence  that  prisoner 
passes  other  counterfeit  bills  admissible,  to  prove  scienter. 

Cited  in  reference  note  in  88  A.  D.  680,  on  indictment  for  criminally  uttering 
counterfeit  bank  note  and  what  may  be  proved. 

Ci^ed  in  note  in  62  L.R.A.  261,  on  evidence  of  other  crimes,  on  trial  for  utter- 
ing counterfeit  money. 
Proof  of  bank*8  existence  on  Indictment  for  counterfeiting. 

Cited  in  reference  note  in  88  A.  D.  680,  on  proof  of  bank's  existence  on  indict- 
ment for  passing  counterfeit  bank  bills. 

70  AM.  DEC.  176,  STATE  v.  McCUNE,  5  R.  I.  60. 
"What  constitutes  robbery. 

Annotation  cited  in  reference  note  in  35  A.  S.  R.  250,  on  taking  from  person  in 
robbery. 

Cited  in  reference  notes  in  2  A.  S.  R.  256;  11  A.  S.  R.  207;  19  A.  S.  R.  629; 
62  A.  S.  R.  772;  87  A.  S.  R.  457;  88  A.  S.  R.  62;  97  A.  S.  R.  168;  99  A.  S.  R.  333. 
— on  what  constitutes  robbery;  110  A.  S.  R.  89;  120  A.  S.  R.  1008;  123  A.  S.  R, 
113, — on*  crime  of  robbery;  123  A.  S.  R.  880-889,  on  commission  of  robbery: 
19  A.  E.  R.  825,  on  nature  of  robbery  and  evidence  and  indictment  in  prosecution 
for  same;  66  A.  S.  R.  794,  on  robbery  through  fear  induced  by  threat  of  prose- 
cution. 
—  Force  as  essential. 

Cited  in  State  v.  Broderick,  59  Mo.  318,  holding  snatching  of  watch  chain 
with  such  violence  as  to  tear  it  away  from  watch  and  buttonhole,  robbery; 
Smith  V.  State,  117  Ga,  320,  97  A.  S.  R.  105,  43  S.  E.  737,  holding  suddenly 
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snatching  purse  secured  bj  steel  chain  wrapped  around  owner's  finger,  with  siiffi- 
cient  force  to  break  chain  and  injure  owner's  finger,  robbery;  Routt  v.  State,  61 
Ark.  594,  34  S.  W.  262,  holding  snatching  money  from  owner  without  using  force 
or  putting  in  fear,  and  subsequently  using  pistol  to  prevent  owner  recovering  same, 
not  robbery;  Brennon  v.  State,  25  Ind.  403,  holding  not  robbery,  where  there  was 
no  evidence  of  violence  in  taking  of  pocket  book  from  imconscious  drunken  man; 
State  v.  Miller,  53  Kan.  324,  36  Pac.  751,  holding  it  sufficient  to  constitute 
robbery  if  violence  is  contemporaneous  with  taking;  Thomas  v.  State,  91  Ala. 
34,  9  So.  81,  holding  obtaining  of  property  by  fraud  or  artifice  and  retaining 
it  by  force  or  threats  of  violence  not  robbery;  Tones  v.  State,  48  Tex.  Crim.  Rep. 
363,  122  A.  S.  R.  769,  1  L.R.A.(N.S.)  1024,  88  S.  W.  217,  holding  it  robbery, 
where  policeman  in  searching  prisoner,  without  his  consent,  rudely  backed  him 
against  wall,  held  his  hands  up,  extracted  money  from  his  pocket  and  fraudulently 
kept  same;  State  v.  Per  ley,  86  Me.  427,  41  A.  S.  R.  564,  30  Atl.  74,  to  point  that 
force  or  fear  constitutes  main  element  of  crime  of  robbery. 

Cited  in  reference  notes  in  51  A.  S.  R.  585;  103  A.  S.  R.  341,— on  force  or 
violence  as  essential  to  robbery. 

Cited  in  notes  in  57  L.R.A.  437,  on  necessity  of  actual  force  in  snatching  to 
constitute  robbery  where  property  is  attached  to  the  person  so  as  to  afford  resist- 
ance; 57  L.R.A.  439,  on  actual  force  as  essential  to  robbery  when  the  taking  is 
without  knowledge  of  the  person  robbed. 
Allegations  in  Indictment  for  robbery. 

Cited  in  reference  notes  in  99  A.  D.  473,  on  necessity  for  alleging  taking  from 
person  in  indictment  for  robbery;  41  A.  S.  R.  569,  on  allegation  of  value  in 
indictment  for  robbery;  51  A.  S.  R.  584,  on  allegation  of  fear  in  indictment  for 
robbery;  51  A.  S.  R.  585,  on  allegation  of  ownership  in  indictment  for  robbery; 
10  A.  S.  R.  175,  on  what  indictment  for  larceny  of  money  should  state. 
Other  offenses,  as  included  In  charge  of  robbery. 

Cited  in  reference  notes  in  62  A.  S.  R.  772,  on  offense  of  assault  and  battery 
with  intent  to  rob  as  merged  in  crime  of  robbery;  66  A.  S.  R.  121,  on  larceny 
included  in  charge  of  robbery. 

70  AM.  DEC.  102,  GODBOIiD  v.  liAMBERT,  8  RICH.  EQ.  155. 
Judgment  as  lien  upon  debtor's  equitable  estate. 

Cited  in  Trask  v.  Green,  9  Mich.  358,  to  point  that  where  judgment  cfjnsti- 
tutes  lien  upon  realty,  judgment  creditor  has  lien  on  debtor's  equitable  estate 
similar  as  at  law  upon  legal  estate. 
Right  of  equity  to  order  sale  upon  vacating  fraudulent  deed. 

Cited  in  Wagener  v.  Mars,  27  S.  C.  97,  2  S.  E.  844,  holding  that  equity,  upon 
vacating  deed  for  fraud  may  order  land  sold  and  proceeds  applied  to  grantor's 
debts. 
Burden  of  proof  as  to  fraudulent  conveyance. 

Cited  in  note  in  11  A.  S.  R.  758,  on  burden  of  proof  as  to  fraudulent  convey- 
ances. 
Burden  of  proving  knowledge  of  fraud  within  statutory  limitation. 

Cited  in  Means  v.  Feaater,  4  S.  C.  249,  holding  that  averment  of  ignorance  of 
fraud  in  conveyance  until  time  within  statutory  limitation  casts  burden  upou 
grantee  of  proving  knowledge. 
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Cited  in  note  in  81  A.  D.  726,  on  burden  of  proof  on  pleas  of  statute  of  llmi- 
tations. 
Running  of  limitations  In  case  of  fraud. 

Distinguished  in  Amaker  v.  New,  33  S.  C.  28,  8  L.R.A.  687,  11  S. 
E.  386  (dissenting  opinion),  on  right  to  hold  that  statute  does  not  commence 
to  run  in  favor  of  fraudulent  grantee  while  grantor's  widow  in  possession  under 
donee  claims;  Myers  v.  O'Hanlon,  12  Rich.  Eq.  196,  on  operation  of  statute 
against  right  to  impeach  fraudulent  tiansaction,  while  one  is  ignorant  of  fraud. 
Registry  of  deeds  as  notice  of  fraud  In  Its  execution. 

Cited  in  O'Dell  v.  Burnham,  61  Wis.  562,  21  N.  W.  635,  holding  knowledge  of 
deed  not  knowledge  of  any  fraud  that  may  be  perpetrated  in  its  execution ;  Martin 
V.  Smith,  1  Dill.  85,  Fed.  Cas.  No.  9,164,  to  point  that  registry  of  deed  not 
notice  of  any  fraud  that  may  be  perpetrated  in  its  execution. 

Cited  in  reference  note  in  23  A.  S.  R.  469,  on  effect  of  registering  forged 
deed. 

70  AM.  DEC.   100,  SIMS  v.  McLURE,   8  RICH.  EQ.  286. 
Validity  of  lunatic's  contracts. 

Cited  in  Fay  v.  Burditt,  81  Ind.  435,  42  A.  R.  142,  holding  that  fair  and  just 
contract  of  person  not  apparently  insane  with  one  without  knowledge  of  his 
condition  will  not  be  set  aside  if  parties  cannot  be  placed  in  s^ttu  quo;  Allen  t. 
Berryhill,  27  Iowa,  534,  1  A.  R.  309  (dissenting  opinion),  on  right  to  enforce 
at  suit  of  lunatic,  his  wholly  executory  contract. 

Cited  in  reference  notes  in  77  A.  D.  585,  on  validity  of  contracts  with  luna- 
tics; 79  A.  D.  68,  on  lunatic's  liability  on  contract  for  necessaries;  83  A.  D. 
523,  on  validity  of  contracts  of  insane  persons;  87  A.  D.  548,  on  validity  of 
contracts  with  persons  non  compos  mentis;  92  A.  D.  432,  on  whether  lunatic  is 
bound  by  contracts  made  before  inquisition  of  lunacy;  41  A.  S.  R.  346,  on  setting 
aside  in  equity  contracts  of  lunatics  procured  by  fraud. 

Cited  in  notes  in  42  A.  S.  R.  753,  on  liability  of  incompetent  persons;   71 
A.  S.  R.  428,  on  contracts  with  insane  persons  without  notice  of  lunacy ;  6  £.  R.  C. 
75,  on  validity  of  contract  between  lunatic  and  one  without  knowledge  of  his 
insanity ;  16  E.  R.  C.  740,  on  avoidance  of  contract  of  alleged  insane  person. 
Necessity  of  Joining  lunatic  as  party  to  action  on  his  behalf. 

Cited  in  Cathcart  v.  Sugenheimer,  18  S.  C.  123,  holding  that  committee  may 
sue  alone  without  making  lunatic  party  where  equitable  relief  sought  in  chan- 
cery; Ashley  v.  Holman,  15  S.  C.  97,  holding  that  succeeding  conunittee  of 
lunatic  may  without  joining  lunatic  as  party  bring  action  against  deceased  com- 
mittee's executors  for  account  of  profits  made  by  lunatic's  labor. 
Conclusiveness  of  Inquisition  of  Insanity. 

Cited  in  reference  note  in  93  A.  D.  696,  on  conclusiveness  of  inquisition  of 
insanity. 

70  AM.  DEC.  200,  MARTIN  v.  BELL,  •  RICH.  EQ.  42. 
When  separate  estate  created  In  married  woman. 

Cited  in  Laufer  v.  Powell,  30  Tex.  Civ.  App.  604,  71  S.  W.  549,  holding  that 
Ceed  to  married  woman  ''to  dispose  of  land  in  any  manner  she  may  think 
proper"  creates  separate  estate;  Bouknight  v.  Epting,  11  S.  C.  71,  holding  that 
deed  to  "J.  C.  for  his  daughter  E.,  wife  of  G.  E.,"  "her  heirs  and  assigns  forever," 


Digitized  by  VjOOQIC 


33  NOTES  ON  AMERICAN  DECISIONa  [192-207 

does  not  create  separate  estate  in  daughter. 

Cited  in  reference  notes  in  73  A.  D.  599,  on  words  creating  separate  estate  in 
married  women;  82  A.  D.  128,  as  to  what  words  in  conveyance  to  wife  will  vest 
a  separate  estate  in  her;  98  A.  D.  577,  on  sufficiency  of  words  in  deed  or  will 
to  create  separate  estate  in  married  woman. 

70   AM.   DEC.   203,   BABB  v.   HARRISON,    9   RICH.   EQ.    111.   • 
Distinction  between  wills  and  deeds. 

Cited  in  note  in  89  A.  S.  R.  495,  on  distinction  between  wills  and  deeds. 
When  Instrument  Is  a  deed  and  when  a  will. 

Cited  in  Lauck  v.  Logan,  45  W.  Va.  251,  31  S.  E.  986,  holding  instrument 
that  passes  present  interest  though  right  to  possession  or  enjoyment  does  not 
accrue  until  maker's  death,  a  deed;  Ellis  v.  Pearson,  104  Tenn.  591,  58  S.  \V. 
318,  holding  instrument  in  form  of  deed,  that  purports  to  convey  title  which 
does  not  arise  until  after  maker's  deatli,  not  deed;  Folk  v.  Varn,  9  Rich.  Eq.  303, 
holding  word  '^bequeath"  in  deed  not  so  inaptly  used  where  donor  reserves  life 
estate,  as  to  control  words  "grant,  bargain  and  sell;*'  Sappingfield  v.  King, 
49  Or.  102,  8  L.R.A.(N.S.)  1066,  89  Pac.  142,  holding  instrument  in  form  a 
deed  reciting  that  it  is  made  upon  condition  that  it  shall  take  effect  from  and 
after  maker's  death,  not  deed;  Phillips  v.  Thomas  Lumber  Co.  94  Ky.  445,  42 
A.  S.  R.  367,  22  S.  W.  652,  holding  that  writing  reciting  that  certain  land  "is 
deeded"  to  wife  for  life,  then  to  grandson,  grantor  "to  have  and  keep  full  posses- 
sion during  his  life,"  is  deed,  effective  at  once;  Whitmore  v.  Hay,  85  Wis.  240, 
39  A.  S.  R.  838,  55  N.  W.  708,  to  point  that  agreement  to  convey  realty  unen- 
forceable because  without  consideration,  may  if  executed  with  requisite  formali- 
ties be  given  effect  of  will. 

Cited  in  reference  notes  in  73  A.  D.  764,  as  to  when  instrument  in  form  of 
deed  will  be  considered  a  will ;  91  A.  D.  162,  on  when  instrument  in  form  of  deed 
may  be  will;  92  A.  D.  383,  on  when  instrmnent  to  be  considered  will;  92  A.  D. 
383,  on  when  instrument  is  deed  and  not  will;  99  A.  D.  453,  on  what  writing 
is  a  will;  28  A.  S.  R.  498,  on  requisites  of  wills;  30  A.  S.  R.  718,  on  wnat  in 
struments  will  be  deemed  wills;  33  A.  S.  R.  269,  defining  "will;"  42  A.  S.  R. 
370,  on  deeds  to  take  effect  after  grantor's  death;  62  A.  S.  R.  247;  68  A.  S.  R. 
879, — on  what  constitutes  a  will. 

Cited  in  notes  in  92  A.  D.  383,  384,  on  when  instruments  are  wills  and  when 
deeds  or  contracts;  92  A.  D.  386,  on  allowance  of  instruments  in  form  of  deeds  as 
wills;  92  A.  D.  387,  on  tests  for  determining  whether  instrument  deed  or  will; 
49  A,  S.  R.  221,  on  when  instrument  is  will. 
Validity  of  de^d  to  commence  In  futnro. 

Cited  in  reference  note  in  81  A.  D.  502,  on  validity  of  deed  to  commence  in 
futuro  at  common  law. 

70  AM.  DEC.  207,  GADSDEN  v.  CARSOX,  0  RICH.  EQ.  252. 
Rights  and  priorities  of  partnership  and  individual  creditors. 

Cited  in  reference  notes  in  74  A.  D.  290,  on  respective  rights  of  partnership  and 
individual  creditors;  83  A.  D.  131,  on  liens  and  priorities  of  creditors  of  partner^ 
ship  and  of  individual  partners;  83  A.  D.  513,  on  priority  of  firm  creditors. 

Cited  in  note  in  43  A.  S.  R.  370,  on  rights  and  remedies  of  partnership  credit* 
ors  as  to  estates  in  probate. 
Am.  Dec.  Vol.  X.— 3. 
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— « Right  of  partnership  creditors  to  share  in  separate  estate. 

Cited  in  Re  Wilcox,  94  Fed.  84,  holding  firm  creditors,  though  there  be  no 
firm  assets,  not  entitled  to  share  in  bankrupt  partner's  separate  estate  until 
separate  creditors  are  paid  in  full;  Wilson  v.  McConnell,  9  Rich.  £q.  500; 
Elias  T.  Black,  31  S.  C.  346,  9  S.  E.  1033,— holding  that  partnership  creditors, 
after  exhausting  partnership  assets,  may,  as  to  balance  due,  share  equally  and 
ratably  .-with  individual  creditors  in  individual  assets;  Hutzler  ▼.  Phillips,  26 
S.  C.  136,  4  A.  S.  R.  687,  1  S.  £.  502,  holding  that  partnership  creditors,  if 
individual  creditors  without  lien,  may  share  pro  rata  in  partner's  individual 
property  after  exhausting  partnership  assets;  Bowker  v.  Smith,  48  N.  H.  Ill, 
2  A.  R.  189,  to  point  that  creditors  cannot  come  upon  funds  of  other  class, 
until  funds  of  their  class  insufficient  and  other  funds  shown  not  required  for 
its  own  class  of  debts;  Henderson  v.  Haddon,  12  Rich.  Eq.  393,  to  point  that  co- 
partnership creditor  has  right  in  individual  property  of  partner;  Adickes  t. 
Lowry,  15  S.  C.  128,  on  right  of  separate  creditors  to  have,  in  equity,  prefer- 
ence over  partnership  creditors  to  separate  assets. 

Cited  in  reference  notes  in  80  A.  D.  533,  on  individual  property  of  partners 
primarily  liable  to  individual  debts;  17  A.  S.  R.  36,  on  right  of  partnership 
creditors  to  share  pro  rata  in  individual  property  of  partners  after  exhaustion 
of  partnership  assets. 

Cited  in  note  in  4  A.  S.  R.  696,  on  partnership  creditor  having  equal  right 
with   individual   creditor   in   individual   partnership   property   after   exhaustion 
of  partnership  property. 
Validity  of  assignment  for  creditors. 

Cited  in  reference  notes  in  2  A.  S.  R.  24,  on  effect  of  reservation  of  property 
by  debtor  on  assignment  for  creditors;  74  A.  D.  515,  on  necessity  that  assignment 
for  creditors  include  all  of  debtor's  property. 

Cited  in  note  in  58  A.  S.  R.  86,  on  effect  of  exacting  releases  on  validity  of 
assignment  for  creditors. 

—  Where  debtor  Is  to  remain  In  possession. 

Cited  in  Stewart  v.  Kerrison,  3  S.  C.  266,  holding  assignment  of  real  estate 
invalid  as  against  nonaccepting  creditor,  where  assignor  to  remain  in  possession 
and  have  rents  and  profits  accruing  before  sale. 

—  Effect  of  partnership  assignment  not  including  separate  estates. 
Cited  in  Trumbo  v.  Hamel,  29  S.  C.  520,  8  S.  E.  83,  holding  assignment  by 

partners  of  partnership  assets  for  payment  of  partnership  debts  not  void  be- 
cause separate  estates  not  included. 

70  AM.  DEC.  210,  MOORE  v.  HOOD,  •  RICH.  EQ.  311. 

Right  to  compel  accounting  from  guardian  appointed  in  another  state. 

Cited  in  Stallings  v.  Barrett,  26  S.  C.  474,  2  S.  E.  483,  holding  that  guardian 
may  be  compelled  to  account  though  appointed  in  another  state. 
Presumptions  as  to  law  of  another  state. 

Cited  in  reference  notes  in  74  A.  D.  435,  on  presumptions  as  to  law  of  an- 
other state;  76  A.  D.  280,  on  necessity  that  laws  of  sister  states  be  proved; 
82  A.  D.  121,  on  presumption  that  laws  of  foreign  or  sister  state  are  the  same 
as  those  of  forum. 

Cited  in  notes  in  21  L.R.A.  468,  on  presumption  as  to  statutes  of  other  states; 
67  L.R.A.  56,  on  effect  of  presumption  in  favor  of  validity  of  contract  or  judi- 
cial record  where  proper  foreign  law  is  not  proved. 
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liiablUty  of  administrator  taking  property  into  another  state. 

Cited  in  Whittaker  v.  Whittaker,  10  Lea,  93;  Dillard  v.  Harris,  2  Tenn.  Ch. 
196, — ^holding  administrator  who   takes  property   of  estate   into  another  juris- 
diction liable  to  account  there  as  trustee  for  those  entitled  to  effects. 
Beneficiaries  as  necessary  parties  to  proceedingrs  affecting:  trust  property. 

Cited  in  Moseley  v.  Hankinson,  22  S.  C.  323,  to  point  that  all  parties  interested 
must  be  joined  in  trustee's  application  for  order  to  sell  land. 

Cited  in  reference  notes  in  81  A.  D.  304,  on  necessity  that  wards  be  made 
parties  to  proceedings  by  guardian  to  sell  ward's  property;  86  A.  D.  625,  as 
to  who  should  be  joined  in  suit  in  equity. 

Distinguished  in  Moore  v.  Scott,  66  S.  C.  283,  44  S.  E.  737,  liolding  not  neces- 
sary to  join  interested  parties  where  trustee  has  fee  simple  title  and  is  em- 
powered by  trust  deed  to  sell;  Barnwell  v.  Marion,  54  S.  C.  223,  32  S.  E.  313, 
holding  that  guardian  to  whom  bond  secured  by  mortgage  has  been  assigned 
eo  nomine,  may  maintain  foreclosure  action  without  joining  ward. 
Riglit  of  guardian  to  ward's  personal  property. 

Cited  in  McDuffle  v.  Mclntyre,  11  S.  C.  551,  32  A.  R.  500,  holding  that  guar- 
dian has  no  power  to  sell  bond  and  mortgage  belonging  to  ward's  estate. 

Cited  in  note  in  89  A.   S.  H.  270,  on  legal  title  to  property  remaining  in 
ward. 
Effect  as  agralnst  infants,  of  conrt's  decree. 

Cited  in  Cathcart  v.  Sugenheimer,  18  8.  C.  123,  to  point  that  infants  equally 
with  adults  are  bound  by  decree  until  reversed  or  vacated. 
Persona]  liability  of  guardians. 

Cited  in  note  in  75  A.  D.  450,  on  personal  liability  of  guardians. 
Equitable  Jurisdiction  to  compel  accounting. 

Cited  in  reference  note  in  35  A.  S.  R.  557,  on  equitable  jurisdiction  to  compel 
accounting  between  persons  in  fiduciary  relations. 
Collateral  impeachment  of  foreign  Judgment. 

Cited  in  reference  note  in  83  A.  D.  667,  on  collateral  impeachment  of  foreign 
judgment. 

70  AM.  DEC.   210,  SNODDY  t.  FINCH,  0  RICH.  EQ.   355. 
Right  of  equity  to  compel  specific  delivery  of  title  papers. 

Cited  in  Kelly  v.  Lehigh  Min.  &  Mfg.  Co.  98  Va.  405,  81  A.  S.  R.  736,  36  S. 
E.  511,  holding  that  equity  can  decree  specific  delivery  of  title  papers  to  heirs 
at  law,  devisees  and  others  properly  entitled  thereto,  where  wrongfully  with- 
held; Boyes  v.  Ramsden,  34  Or.  253,  55  Pac.  538,  holding  that  equity  can  com- 
pel delivery  up  of  deeds,  paid  for,  or  adjudge  that  decree  declaring  rights  of 
party  stand  as  and  for  such  deed. 

Cited  in  reference  notes  in  79  A.  D.  488,  on  right  of  person  entitled  to  deeds 
of  his  estate  to  seek  decree  for  specific  deliver^';  81  A.  S.  R.  740,  on  right  to 
and  delivery  of  title  deeds. 

70  AM.  DEC.  219,  MURRAY  ▼.   SOUTH  CAROLINA  R.  CO.    10  RICU. 
li.  227. 

"When  common  law  rule  requiring  cattle  to  be  fenced  In,  Is  In  force. 

Cited  in  McCall  v.  Chamberlain,  13  Wis.  637 ;  Curry  v.  Chicago  &  N.  W.  R.  Co. 
43  Wis.  665, — holding  conunon-law  rule  requiring  every  one  to  fence  in  his  own 
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animals  has  never  been  adopted  in  some  states,  where  strict  enforcement  in  new 
countr}*^  would  be  productive  of  hardship. 

Cited  in  reference  note  in  73  A.  D.  662,  as  to  where  common-law  rule  requir- 
ing owner  to  keep  beast  within  his  own  close  is  in  force. 
Ijiablllty  for  animals  mnnlnef  at  large. 

Cited  in  reference  notes  in  73  A.  D.  562,  as  to  whether  owner  of  animals  is 
guilty  of  negligence  in  permitting  them  to  run  at  large;  77  A.  D.  236,  as  to 
when  owner  of  cattle  is  bound  to  keep  them  on  his  own  land;  78  A.  D.  264,  on 
common-law  rule  requiring  owner  to  keep  domestic  animals  at  home;  78  A.  D. 
265,  on  liability  of  owner  of  domestic  animals  for  their  trespass  on  uninclosed 
fields;  82  A.  D.  159,  or  liability  of  owner  of  animal  running  at  large;  96  A.  D. 
680,  on  liability  of  owner  of  trespassing  cattle  who  fails  to  keep  them  on  his 
own  land. 

Cited  in  note  in  81  A.  S.  R.  447,  on  liability  of  owners  of  stock  herded  or 
permitted  to  range  on  lands  of  another,  though  not  protected  by  lawful  fence. 
Liability  of  railroad  company  for  killing:  animals  on  its  track. 

Cited  in  Walker  v.  Columbia  &  G.  R.  Co.  26  S.  C.  141,  holding  company  liable 
if  trespassing  cattle  are  killed  through  its  agent*s  negligence;  Brothers  v.  South 
Carolina  R.  Co.  5  S.  C.  55,  holding  company  not  liable  where  horse  frightened 
by  train  jumped  upon  track  and  running  along  same  fell  into  culvert,  if  engineer 
used  all  proper  means  to  prevent  collision;  Woodward  v.  South  Carolina  & 
G.  R.  Co.  47  S.  C.  233,  25  S.  E.  146,  on  liability  of  company  where  horse  pre- 
vented from  crossing  by  obstruction  placed  across  highway  by  company. 

Cited  in  reference  notes  in  75  A.  D.  212,  on  liability  of  railroad  company  for 
injury  to  animals  trespassing  on  track  where  it  is  bound  to  fence  and  maintain 
cattle  guards;  84  A.  D.  758,  on  railroad's  liability  for  negligently  killing  animals; 
89  A.  D.  471,  on  railroad's  liability  for  killing  animals  on  its  track;  96  A.  D;  081, 
on  liability  of  railroad  company  for  killing  animals  trespassing  on  track. 

Cited  in  note  in  55  A.  D.  683,  on  liability  of  railroad  company  for  killing 
animals  on  track. 
Presumption  as  to  negligence  of  railroad  company. 

Cited  in  Jeter  v.  Southern  R.  Co.  50  S.  C.  214,  27  S.  E.  617 ;  Jones  v.  Columbia 
&  G.  R.  Co.  20  S.  C.  249, — holding  killing  by  train  being  proved,  negligence 
of  company  presumed  until  contrary  shown;  Roof  y,  Charlotte,  C.  &  A.  R.  Co. 
4  S.  C.  61,  holding  that  negligence  is  to  be  presumed  from  killing  of  cattle  by 
railroad  train;  Hyer  v.  Chamberlain,  46  Fed.  341,  to  point  that  company  is  not 
presumptively  negligent  because  freight  cars  on  siding  obstructed  engineer's  view 
of  crossing,  where  crossing  itself  was  unobstructed;  Joyner  v.  South  Carolina  R. 
Co.  26  S.  C.  49,  1  S.  E.  52  (dissenting  opinion),  on  right  to  consider  presumption 
continuing  until  company  makes  out,  affirmatively,  case  of  due  care  or  un- 
avoidable accident;  Boland  v.  Greenville  &  C.  R.  Co.  12  Rich.  L.  368,  on  right  to 
hold  company  presumptively  negligent  where  party  injured  was  guilty  of 
contributory  negligence. 

Cited  in  reference  notes  in  83  A.  D.  500,  on  accident  as  prima  facie  evidence 
of  negligence;  68  A.  S.  R.  929,  on  presumption  of  negligence  from  killing  of  stock 
on  railroad  track. 

Cited  in  note  ii^  15  L.R.A.  30,  on  presumption  of  negligence  against  railroad 
company  from  injury  to  live  stock. 
Ob$:tructions  of  crossing  by  railroad  company. 

Cited  in  reference  notes  in  72  A.  D.  757,  on  obstruction  of  public  crossings 
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by  railroads;  78  A.  D.  706,  on  liability  of  railroad  company  for  injuries  from 
obstructing  crossing;  1  A.  S.  R.  843,  on  right  of  railway  company  unnecessarily 
to  obstruct  street  by  cars;  53  A.  S.  R.  647,  on  negligence  in  leaving  train  on 
crossing. 

Cited   in  note  in   18  L.R.A.   165,  on  liability  of  railroad  for  obstructing  a 
highway  crossing. 
Duty  to  give  signals  at  railroad  crossings. 

Cited  in  Cooper  v.  Charleston  &  W.  C.  R.  Co.  65  S.  C.  214,  43  S.  E.  082, 
holding  that  it  is  duty  of  those  in  charge  of  train  to  give  notice  of  approach  to 
all  points  of  known  or  reasonably  apprehended  danger;  Hutto  v.  South  Bound 
R.  Co.  61  S.  C.  495,  39  S.  E.  710,  holding  that  common-law  requires  giving  of 
such  signals  at  highway  crossing  as  situation  and  surrounding  require,  to  put 
individuals  using  highway  on  guard. 

Cited  in  reference  note  in  78  A.  D.  706,  on  failure  to  give  warning  of  approach- 
ing train  at  crossing  as  negligence. 
Exemplary  damages  for  Injury  caused  by  employee's  negligence. 

Cited  in  reference  note  in  75  A.  D.  106,  on  exemplary  damages  against  rail- 
road company  for  injury  caused  by  negligence  of  its  employees. 

70  AM.  DEC.  223,  MARTIN  v.  MANER,   10  RICH.  li.  271. 
What  constitutes  equitable  assignment. 

Cited  in  reference  notes  in  90  A.  D.  219,  on  what  constitutes  equitable  assign* 
ment;   73  A.  D.  526,  on  order  drawn  on  specific  fund  as  equitable  assignment; 
82  A.  D.  349,  on  equitable  assignments  or  assignment  of  demands  to  become  due; 
88  A.  D.  178,  as  to  when  draft  operates  as  assignment. 
What  constitutes  legal  transfer  of  debt. 

Cited  in  reference  note  in  95  A.  D.  793,  as  to  what  constitutes  legal  transfer  of 
debt. 

70  AM.  DEC.  220,  CARMICHAEL  t.  BUCK,  10  RICH.  L.  332. 
Title  of  purchaser  of  personalty. 

Cited  in  reference  notes  in  83  A.  D.  285 ;  12  A.  S.  R.  299,— on  title  of  purchaser 
of  personal  property;  77  A.  D.  244,  on  rights  of  purchaser  of  personal  property 
from  one  having  no  title;  89  A.  D.  361,  on  vendor's  being  unable  to  transfer 
better  title  than  he  has;  89  A.  D.  411,  on  title  acquired  by  bona  fide  purchaser 
of  personalty  from  one  who  obtained  possession  by  fraudulent  pretences;  97 
A.  D.  392,  on  general  rule  that  purchaser  of  personal  property  takes  no  better 
title  than  vendor  had. 

Cited  in  notes  in  88  A.  D.  297,  as  to  when  bona  fide  purchaser  of  personalty* 
is  protected;  25  A.  D.  616,  on  sales  and  pledges  by  bailees  and  agents. 
Purchase  in  market  overt. 

Cited  in  notes  in  3  A.  S.  R.  197,  on  effect  of  purchase  of  personalty  in  market 
overt;  25  A.  D.  609,  on  nonadoption  in  America  of  doctrine  of  sale  in  market 
overt. 
Right  of  owner  to  recover  personal  property  withheld. 

Cited  in  Battle  v.  Columbia,  N.  A  L.  R.  Co.  70  S.  C.  329,  49  S.  E.  849,  to  point 
that  owner  of  personal  property  has  right  to  recover  its  possession  from  any 
one  withholding  it. 


Digitized  by  VjOOQIC 


70  AM.  DEC]  NOTES  OX  AMERICAN  DECISIONS.  3S 

Cited  in  notes  in  3  A.  S.  R.  205,  on  remedies  of  owner  of  property  wrongfuUj 
sold  by  another;  16  E.  R.  C.  9,  on  right  to  recover  stolen  property. 
liiabllity  of  principal  for  acts  of  agent. 

Cited  in  Webster  v.  Wray,  17  Neb.  579,  24  N.  W.  207,  holding  principal  bound 
by  acts  of  agent  to  extent  of  apparent  authority  conferred  upon  him;  Mars  ▼. 
Mars,  27  S.  C.  132,  3  S.  E.  60,  holding  acts  of  agent  regarding  chattel  in  his 
possession  bind  principal,  if  within  scope  of  agency  though  against  private 
instructions;  Devlin  v.  Pike,  5  Daly,  85;  Southern  Cotton  Oil  Co.  v.  Shreveport 
Cotton  Oil  Co.  Ill  La.  387,  35  So.  610, — ^to  point  that  principal  is  bound  by 
authority  which  by  his  own  acts  he  appears  to  give;  Oentry  v.  Singleton,  3  Ind. 
Terr.  516,  61  S.  W.  990,  to  point  that  principal  is  bound  by  acts  of  agent  though 
contrary  to  instructions,  when  he  clothes  him  with  apparent  ownership  of  per- 
sonal property. 

Cited  in  reference  notes  in  94  A.  D.  330,  on  liability  of  principal  for  acts  of 
agent;  78  A.  D.  399;  98  A.  D.  75,— on  special  agent's  power  to  bind  principal; 
10  A.  S.  R.  587,  on  liability  of  principal  for  acts  of  agent  done  contrary  to 
private  instructions. 

Cited  in  notes  in  3  A.  S.  R.  202,  on  apparent  authority  of  agent  or  factor  to 
dispose  of  goods;  2  L.R.A.  824,  on  effect  upon  third  persons  of  private  restric- 
tions on  agent's  authority;  2  K  R.  C.  365,  on  validity  of  act  of  agent  having 
apparent  authority. 
Protection  of  bona  fide  purchaser  from  agent. 

Cited  in  Reynolds  v.  Witte,  13  S.  C.  5,  36  A.  R.  678,  holding  that  innocent 
bona  fide  purchaser  of  bonds  payable  to  bearer  from  agent  having  legal  possession, 
obtains  good  title  as  against  owner. 

Cited  in  reference  note  in  78  A.  D.  461,  on  rights  of  bona  fide  purchaser  from 
agent. 

Cited  in  notes  in  3  A.  S.  R.  195,  on  protection  to  purchase  of  ctiattel  from 
agent  of  owner;  88  A.  S.  R.  781,  on  duty  of  one  dealing  with  agent  to  ascertaiii 
extent  of  his  authority. 

70  AM.  DEC.  231,  KYLE  v.  liAUREXS  R.  CO.   10  RICH.  li.  382. 
liiabllity  of  carrier  for  loss  or  injury  beyond  terminus. 

Cited  in  reference  note  in  85  A.  D.  230,  on  liability  of  connecting  lines  of 
carriers. 

Cited  in  note  in  72  A.  D.  231,  on  power  of  carrier  to  contract  for  transporta- 
tion beyond  its  own  line. 
—  To  goods. 

Cited  in  Dunbar  v.  Port  Royal  A  A.  R.  Co.  36  S.  C.  110,  31  A.  R.  860,  15  S.  E. 
357,  holding  carrier,  agreeing  to  forward  goods  beyond  its  lines,  with  stipulation 
that  it  ''assumes  no  liability  beyond  its  own  rails''  not  liable  for  loss  beyond  its 
terminus;  Lamb  v.  Camden  &  A.  R.  &  Transp.  Co.  2  Daly,  454,  holding  prima 
faci  evidence  of  agreement  to  deliver  at  ultimate  place  of  destination,  where  freight 
for  entire  route  reckoned  in  one  sum,  or  receipt  given  for  entire  route;  Willett 
V.  Southern  R.  Co.  66  S.  C.  477,  46  S.  E.  03,  holding  prior  to  statutory  enact- 
ment initial  road  not  liable  except  upon  actual  proof  of  damage  while  goods  in 
its  possession,  without  express  contract  to  deliver  goods  at  destination;  Gray 
V.  Jackson,  51  N.  H.  9,  12  A.  R.  1,  4  Legal  Gaz.  366,  to  point  that  company 
is  bound  by  its  written  contract  to  deliver  goods  beyond  its  lines;  Wheeler  t. 
San  Francisco  &  A.  R.  Co.  31  Cal.  46,  84  A.  D.  147,  to  point  that  receiving 
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goods  destined  beyond  terminus,  accepting  carriage  through,  and  giving  check  or 
ticket  through,  imports  undertaking  to  carry  through,  and  contract  binds  com- 
pany; Millam  v.  Southern  R.  Co.  68  S.  C.  247,  36  S.  E.  571,  to  point  when  car- 
rier, in  delivering  property  to  connecting  road,  insures  safe  delivery  at  destination 
to  consignee. 

Cited  in  reference  note  in  84  A.  D.  493,  on  carrier's  liability  for  loss  of  bag- 
gage beyond  its  own  route. 

Cited  in  note  in  72  A.  D.  234,  on  effect  under  English  rule  of  carrier's  receiving 
goods  consigned  to  point  beyond  terminus. 

Distinguished  in  Piedmont  Mfg.  Co.  v.  Columbia  &  G.  R.  Co.  39  S.  C.  353, 
holding  carrier  liable  where  it  agrees  to  carry  to  destination  over  connecting 
lines  and  deliver  to  consignee  in  good  order;  Hill  v.  Georgia,  C.  k  N.  R.  Co. 
43  S.  C.  461,  21  S.  E.  337,  holding  carrier  accepting  goods  upon  condition  that 
responsibility  for  loss  shall  be  upon  company  having  custody  at  time,  not  liable 
beyond  its  own  terminus. 
—  To  passenger. 

Cited  in  Oliver  v.  Columbia,  N.  &  L.  R.  Co.  05  S.  C.  1,  43  S.  E.  307,  holding 
railroad  company  selling  ticket  for  itself  and  as  agent  for  connecting  road,  liable 
for  injury  to  passenger  on  line  of  connecting  road  occurring  before  train  actually 
received  by  connecting  line. 
Wben  Interest  will  be  allowed. 

Cited  in  Atlantic  Phosphate  Co.  v.  Grafflin,  114  U.  S.  492,  29  L.  ed.  221,  5  Sup. 
Ct.  Rep.  967,  holding  that  where  price  of  goods  payable  on  delivery  interest 
may  be  recovered  from  time  of  delivery;  Wilson  v.  Atlanta  ft  C.  Airline  R.  Co. 
16  S.  C.  587,  holding  that  interest  may  be  assessed  as  part  of  damages  in  action 
for  loss  of  goods;  Woods  v.  Cramer,  34  S.  C.  508,  13  S.  E.  060,  holding  interest 
recoverable  on  amount  fixed  as  measure  of  damages  where  goods  resold  upon 
vendee's  nonacceptance. 

Cited  in  note  in  18  L.R.A.  451,  on  interest  on  sum  allowed  as  damages  for  prop- 
erty injured,  delayed,  or  loss  in  transportation. 

70  AM.  DEC.  234,  BANK  T.  KNOTTS,  10  RICH.  Ij.  543. 
lilmltation  of  actions  on  guaranty. 

Cited  in  reference  note  in  48  A.  S.  R.  509,  on  limitation  of  actions  on  guaranty. 

Cited  in  note  in  61  A.  D.  507,  on  statute  of  limitations  in  actions  between 
sureties,  copromisors,  etc. 
Necessity  for  notice  of  default  to  bind  guarantor. 

Cited  in  notes  in  20  L.R.A.  260,  on  necessity  of  notice  of  default  to  bind 
guarantor  of  purchase  money;  20  L.R.A.  263,  on  injury  or  prejudice  resulting 
from  failure  to  give  notice  of  default  to  guarantor. 
Effect  of  guarantor's  death  upon  continuing  guaranty. 

Cited  in  Jordan  v.  Dobbins,  122  Mass.  168,  23  A.  R.  305,  holding  guaranty,  not 
founded  upon  present  consideration,  to  continue  until  written  notice  of  revocation 
given,  revoked  by  guarantor's  death ;  Aitken  v.  Lang,  106  Ky.  652,  90  A.  S.  R.  263, 
51  S.  W.  154,  holding  continuing  guaranty  so  far  as  executory,  terminated  by 
guarantor's  death  though  guarantee  without  knowledge  of  death. 
Interest  on  sum  guaranteed  after  default. 

Cited  in  reference  note  in  48  A.  S.  R.  509,  on  interest  on  sum  guaranteed  after 
default. 
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70  AM.  DEC.  237,  LANDRUM  v.  HATCHER.   11  RICH.  L.  54. 
Effect  where  vendee  of  land  dies  before  sale  Is  completed. 

Cited  in  Williams  v.  Beard,  1  S.  C.  309,  holding  that  one  who  has  entered 
into  valid  contract  to  purchase  land  may  devise  same  before  conveyance  made 
and  it  passes,  by  descent  to  heirs  as  land;  Huguenin  v.  Courtenay,  21  S.  C.  403, 
53  A.  R.  G88,  to  point  that  land  acquired  at  shcrifT's  sale  after  purciiaser's  will 
made  goes  to  heir  at  law  where  death  occurs  before  purchase  completed. 
Right  of  execution  defendant  tc  deny  sheriff's  deed. 

Cited  in  reference  note  in  83  A.  D.  04,  on  right  of  execution  defendant  to 
deny  sheriff's  deed. 

70  AM.  DEC.  240,  liEGER  v.  DOYIiE,   11  RICH.  li.   100. 

Presumption  of  regularity  of  sheriff's  sale. 

Cited  in  reference  notes  in  76  A.  D.  148,  on  presumptions  being  in  favor  of 
regularity  of  sheriff's  acts  in  selling  property  under  execution;  89  A.  D.  550, 
on  presumption  of  regularity  of  sheriff^s  sale;  40  A.  S.  R.  828,  on  presumption 
in  favor  of  validity  of  execution  sale;  40  A.  S.  R.  910,  on  presumption  of  regu- 
larity of  officer's  acts  in  making  judicial  sale;  19  A.  S.  R.  143,  on  presumption 
that  officer  does  his  duty;  74  A.  S.  R.  334,  on  presumption  in  support  of 
sheriff's  deed. 
Declarations  as  evidence  generally. 

Cited  in  reference  note  in  77  A.  D.  340,  as  to  when  declarations  of  third  per- 
sons are  admissible  in  evidence. 

Cited  in  note  in  42  A.  D.  632,  as  to  when  declarations  of  vendor  are  evidence 
against  vendee  to  show  fraud. 

—  To  show  character  of  possession. 

Cited  in  Wade  v.  McDougle,  69  W.  Va,  113,  52  S.  E.  1026,  holding  statements 
by  person  cutting  timber  on  land  or  cultivating  it,  that  it  is  under  authority  of 
certain  person  as  owner,  admissible  when  question  of  possession  by  such  owner 
involved. 

Cited  in  reference  note  in  83  A.  D.  497,  on  admissibility  of  declarations  of 
tenant  in  possession  to  show  character  of  his  possession. 

Validity  of  unrecorded-  instrument. 

Cited  in  McKnight  v.  Gordon,  13  Rich.  Eq.  222,  94  A.  D.  164,  holding  un- 
recorded  chattel  mortgage  invalid  against  execution  purchaser  of  chattel,  with- 
out notice,  upon  judgment  for  debt  contracted  before  mortgage  executed. 

Cited  in  reference  note  in  86  A.  D.  669,  on  effect  of  unrecorded  deed  upon 
purchasers  at  sheriff's  sale. 

—  Effect  of  record  after  prescribed  time. 

Cited  in  Belk  v.  Massey,  11  Rich.  L.  614,  holding  deed  of  land  recorded  after 
time  prescribed  by  law,  notice  to  subsequent  purchaser;  McNamee  v.  Huckabee, 
20  S.  C.  190,  to  point  that  deed  registered  after  time  prescribed  by  law  takes 
effect  and  is  notice  only  from  date  of  registry. 

Cited  in  reference  note  in  05  A.  D.  748,  as  to  deed  recorded  before  execution 
sale  taking  precedence  of  sheriff's  deed. 

Cited  in  note  21  L.R.A.  37,  on  priority  by  record  to  purchaser  at  execution 
or  judicial  sale. 
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Sheriff's  sale  as  warranty  of  title. 

Cited  in  Wingo  v.  Brown,  14  Rich.  L.  103,  holding  that  there  is  no  warranty 
at  sheriff's  sale  of  land. 
Relation  back  of  sheriff's  deed. 

Cited  in  reference  notes  in  82  A.  D.  573,  as  to  whether  sheriff's  deed  relates 
back  to  time  of  sale;  49  A.  D.  643,  on  time  of  continuance  of  title  in  execution 
defendant. 
"Ettect  of  execution  purchaser's  failure  to  take  deed. 

Cited  in  Levi  v.  Gardner,  63  S.  E.  24,  30  S.  E.  617,  holding  that  execution 
purchaser  of  land,  neglecting  to  take  deed,  has  only  equitable  title. 
Acquisition  of  title  by  adverse  possession. 

Cited  in  reference  note  in  74  A.  D.  180,  on  acquisition  of  title  by  adverse 
possession. 

70  AM.  DEC.  246,  McCOY  v.  liEMOX,  11  RICH.  L.  165. 
Assessment  of  damages  as  question  for  Jury. 

Cited  in  reference  notes  in  82  A.  D.  540,  as  to  who  determines  right  to  vin- 
dictive damages;  90  A.  D.  343,  as  to  allowance  of  exemplary  damages  in  dis- 
cretion of  jury;  74  A.  D,  790,  on  jury's  power  to  assess  damages  in  action 
sounding  in  damages. 

Cited  in  note  in  8  E.  R.  C.  459,  on  amount  of  damages  as  question  for  jury. 

70  AM.  DEC.  250,  WAIiliACE  v.  C.VXADAY,  4  SNEED,  364. 
Care  required  of  bailee  for  hire. 

Cited  in  reference  note  in  79  A.  S.  R.  483,  on  care  required  of  bailee  for  hire. 
liiabllity  of  Innkeeper  for  loss. 

Cited  in  reference  note  in  51  A.  D.  690,  on  inkeeper's  liability  for  loss  or  in- 
jury to  guest's  property. 

70  AM.  DEC.  254,  PRITCHARD  v.  WALLACE,  4  SNEED,  405. 
When  resulting  trust  arises  In  favor  of  wife. 

Cited  in  Bible  v.  Marshall,  103  Tenn.  324.  52  8.  W.  1077;  Hardison  v.  Billing- 
ton,  14  Lea,  346;  McClure  v.  Doak,  6  Baxt.  304, — holding  that  resulting  trust 
arises  where  husband,  under  express  promise  to  invest  wife's  money  for  her  use, 
purchases  land  in  own  name;  Derry  v.  Derry,  98  Ind.  319,  holding  that  trust 
results  in  wife's  favor  where  husband  prior  to  July  24,  1853,  purchased  land 
with  wife's  money  for  her  benefit  taking  title  in  own  name;  Burnett  v.  Camp- 
bell County,  1  Tenn.  Ch.  App.  18,  holding  that  resulting  trust  arises  in  lands 
bought  with  wife's  funds  under  agreement  that  it  was  to  be  her  land,  though  deed 
was  inadvertently  taken  in  name  of  husband  and  wife;  Pritchard  v.  Pritchard,  2 
Tenn.  Ch.  App.  294,  holding  that  where  fund  is  not  wife's  separate  estate,  and 
there  is  no  evidence  that  husband's  promise  to  invest  for  her  was  with  view  of  pre- 
venting settlement  proceedings,  resulting  trust  does  not  arise. 

Cited  in  reference  note  in  80  A.  D.  206.  on  resulting  trust  where  husband  pur- 
chases land  in  his  name  with  wife*s  funds. 
Parol  evidence  to  establish  resulting  trust. 

Cited  in  Bayles  v.  Baxter,  22  Cal.  57.^,  holding  that  resulting  trust  may  be 
defeated  as  well  as  established  by  parol  evidence;   Pillow  v.  Thomas.  1  Baxt. 
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120,  holding  that  resulting  trust  may  be  established  upon  admissions  of  trus- 
ter, or  party  sought  to  be  charged  as  such. 

Cited  in  reference  note  in  98  A.  D.  311,  on  establishment  of  resulting  trust  by 
parol  evidence. 
Right  of  married  woman  to  purchase  property  for  separate  use. 

Cited  in  Jackson  v.  Rutledge,  3  Lea,  626,  31  A.  R.  655,  holding  that  married 
woman,  with  separate  means  may  purchase  property  from  husband  or  another, 
and  have  it  settled  to  her  separate  use. 

70  AM.  DEC.  258,  WHEATLEY  v.  HARRIS,  4  SNEED,   468. 

Ownership  of  animals  generally. 

Cited  in  reference  notes  in  92  A.  D.  574,  on  ownership  of  animals  generally; 
94  A.  D.  407;  67  A.  S.  R.  288, — on  property  in  inferior  animals;  23  A.  S.  R. 
646,  on  property  in  animals  ferse  naturae;  85  A.  D.  658;  36  A.  S.  R.  204, — on 
right  of  property  in  oysters;  2  A.  S.  R.  867;  65  A.  S.  R.  465,— on  ownership  in 


Cited  in  notes  in  97  A.  S.  R.  287,  on  property  in  animals;  3  E.  R.  C.  87,  on 
owner  of  bees. 
Status  of  dog  as  property. 

Cited  in  Phillips  v.  Lewis,  3  Shannon  Cas.  230,  holding  that  dog  is  prop- 
erty; Patton  V.  State,  93  Ga.  Ill,  24  L.R.A.  732,  19  S.  E.  734,  on  sUtus  of  dog 
as  property. 

Cited  in  reference  notes  in  81  A.  D.  183;  26  A.  S.  R.  808;  35  A.  S.  R.  603; 
66  A.  S.  R.  761, — on  property  in  dogs. 

Cited  in  notes  in  40  L.R.A.  505,  on  property  rights  in  dogs;  9  £.  R.  C.  687, 
on  whether  dogs  are  property. 
—  Right  of  action  for  injury  to. 

Cited  in  Citizens*  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317,  66  A.  S.  R.  754, 
40  L.R.A.  518,  45  S.  W.  790,  holding  that  owner  of  dog  may  maintain  action 
for  wrongful  killing  or  injury:  Sal  ley  v.  Manchester  ft  A.  R.  Co.  54  S.  E.  481, 
71  A.  S.  R.  810,  32  S.  E.  526,  holding  that  there  is  such  species  of  property  in 
dogs  as  will  support  civil  action  for  injury  or  loss;  Sentell  v.  New  Orleans 
&  C.  R.  Co.  166  U.  S.  698,  41  L.  ed.  1169,  17  Sup.  Ct.  Rep.  693,  holding  that  by 
common  law  and  by  law  of  most  states,  dogs  are  so  far  recognized  as  property 
that  action  lies  for  conversion  or  injury;  Johnson  v.  McConnell,  80  Cal.  545, 
22  Pac.  219,  holding  that  dogs  are  property  for  malicious  injury  or  destruction 
of  which  damage  action  will  lie;  McChesney  v.  Wilson,  132  Mich.  252,  93  N.  W. 
627,  1  A.  ft  E.  Ann.  Cas.  191,  to  point  that  owner  of  dog  not  remediless  where 
it  is  wantonly  killed;  Harrington  v.  Miles,  11  Kan.  480,  15  A.  R.  355,  to  point 
that  at  common  law  dog  was  property  and  civil  action  might  be  maintained  for 
its  loss. 

Cited  in  reference  note  in  81  A.  D.  183,  as  to  when  action  for  injuries  to  dog 
lies. 

Cited  in  notes  in  67  A.  S.  R.  292,  on  remedies  of  owner  to  protect  property 
right  in  dogs,  and  measure  of  recovery  for  injury  thereto;  15  L.R.A.  249,  on 
owner's  right  of  action  for  the  killing  of  a  dog;  37  L.R.A.  659,  on  liability  of 
railroad  for  killing  dogs;  40  L.R.A.  510,  on  liability  for  unlawfully  killing 
dogs. 
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Ownership  of  game. 

Cited  in  State  v.  Niles,  78  Vt.  266,  112  A.  S.  R.  917,  62  Atl.  795,  to  point 
that  ownership  of  game  is  in  people  of  state. 

70  AM.  DEC.  262,  BRYAN  v.  HUNT,  4  SNEED,  54S. 
Admisstblltty  of  parol  evidence  to  affect  contract. 

Cited  in  Kearley  v.  Duncan,  1  Head,  397,  73  A.  D.  179,  holding  prior  parol 
declarations  inadmissible  to  charge  legal  liability  under  written  instrument 
voluntarily  made  without  fraud  or  mistake;  Fields  v.  Stunston,  1  Coldw.  40, 
holding  parol  contemporaneous  agreement  not  contained  in  writing  inadmis- 
sible to  vary  terms  of  promissory  note;  East  Tennessee  &  V.  R  Co.  v.  Gammon, 
5  Sneed,  567,  holding  parol  evidence  of  previous  or  contemporaneous  negotia- 
tions, stipulation  or  terms  not  incorporated,  in  subscription  paper,  inadmissible 
to  vary  or  contradict  terms;  Johnson  v.  Continental  Ins.  Co.  119  Tenn.  598, 
107  S.  W.  688,  holding  parol  evidence  inadmissible  to  show  agent's  waiver  of 
fire  insurance  policy  provision  of  nonliability  if  premium  unpaid;  Hines  v. 
Willcox,  96  Tenn.  148,  54  A.  S.  R.  823,  34  L.R.A.  824,  33  S.  W.  914,  to  point 
that  parol  evidence  is  inadmissible  to  contradict  written  agreement  whether 
simple  or  by  deed. 

Cited  in  reference  notes  in  73  A.  D.  381,  on  written  agreement  as  conclusive 
evidence  of  contract;  73  A.  D.  182,  on  parol  evidence  of  prior  or  contemporaneous 
agreement  to  contradict  or  vary  written  agreement;  73  A.  D.  722,  on  parol 
testimony  to  vary  terms  of  written  contract;  74  A.  D.  463,  on  construction  of 
contract  according  to  terms  as  understood  by  parties;  6  A.  S.  R.  513,  on  vary- 
ing executory  contract  in  writing  by  parol. 

Cited  in  notes  in  56  A.  S.  R.  659,  660,  662,  on  subsequent  parol  agreement  to 
vary  writing;  56  A.  S.  R.  663,  on  subsequent  parol  agreement  of  carrier  to  vary 
writing;  56  A.  S.  R.  665,  on  variation  of  writing  by  subsequent  parol  agreement 
as  to  consideration;  56  A.  S.  R.  672,  on  waiver,  abandonment,  discharge,  or  mod- 
ification of  written  contract  by  subsequent  parol  agreement;  4  L.R.A.(N.S.) 
982,  on  parol  modification  of  original  contract  required  to  be  in  writing. 
—  To  establish  separate  collateral  contract. 

Cited  in  Smith  v.  Lilley,  17  R,  I.  119,  20  Atl.  227,  holding  parol  evidence  admis- 
sible of  oral  agreement  to  modify  contract;  Rogers  v.  Bedell,  97  Tenn.  240,  36  S. 
W.  1096,  holding  evidence  admissible  to  show  that  payee  delivered  dishonored  check 
to  another  under  agreement  of  nonliability  under  endorsement  before  check 
dishonored;  Lytle  v.  Bass,  7  Coldw.  303,  holding  parol  evidence  admissible  to 
establish  separate  collateral  and  substantive  contract  not  embraced  in  writing 
sued  upon;  Hurlburt  v.  Dusenbery,  26  Colo.  240,  57  Pac.  860,  holding  contem- 
poraneous conversation  between  parties  admissible  upon  question  whether  there 
was  change  or  modification  of  original  contract. 

70  AM.  DEC.  265,  SHELTON  v.  JOHNSON,  4  SNEED,  672. 
Doctrine  of  lis  pendens. 

Cited  in  reference  notes  in  1)2  A.  D.  713,  on  lis  pendens;  11  A.  S.  R.  707,  on 
effect  of  lis  pendens;  11  A.  S.  R.  850,  on  general  doctrine  of  lis  pendens;  55  A. 
S.  R.  141,  on  doctrine  of  lis  pendens. 

Cited  in  notes  in  56  A.  S.  R.  858,  859,  on  the  law  of  lis  pendens. 
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—  Effect  on  purchaser  pendente  Iite« 

Cited  in  Havey  v.  Elliott,  holding  purchaser  of  bonds  pending  litigation  con- 
cerning them  bound  by  results  of  litigation;  Boshear  ▼.  Lay,  6  Heisk.  163,  hold- 
ing one  purchasing  pendente  lite,  property  involved  in  litigation,  not  affectea 
with  notice  unless  pleadings  clearly  show  specific  property  in  controversy; 
Hearts  V.  Francis,  2  Heisk.  127,  holding  that  purchaser  at  creditors'  execution 
.  sale  pending  bill  to  enforce  vendor's  lien  cannot  defeat  such  lien. 

Cited  in  reference  notes  in  96  A.  D.  135,  on  pendency  of  action  involving 
title  to  real  property  as  notice  to  third  persons;  9  A.  8.  R.  334,  on  doctrine  of 
lis  pendens  as  applied  to  purchasers. 

—  Extraterritorial  effect. 

Cited  in  Holbrook  v.  New  Jersey  Zinc  Co.  67  N.  Y.  616,  holding  that  pen- 
dency of  action  to  determine  title  to  corporation  stock  does  not  affect  bona 
fide  purchaser  thereof  in  another  state  without  notice;  Carr  v.  Lewis  Coal  Co. 
96  Mo.  149,  9  A.  S.  R.  328,  8  S.  W.  907,  holding  that  doctrine  of  lis  pendens 
does  not  afltect  bona  fide  purchaser  of  property  removed  to  another  jurisdic- 
tion pending  litigation;  Catholic  University  v.  Boyd,  227  111.  281,  81  N.  E. 
363,  holding  that  pendency  of  bill  to  establish  will  in  state  where  testator  died 
does  not  affect  rights  of  grantee  of  heirs  to  testator's  land  situate  in  another 
state,  where  without  notice. 

Cited  in  reference  note  in  9  A.  S.  R.  333,  on  extraterritorial  effect  of  lis 
pendens. 

Cited  in  note  in  4  L.R.A.  13],  on  effect  of  full  faith  and  credit  clause  of  the 
United  States  Constitution. 

—  How  lis  pendens  created. 

Cited  in  Jordan  v.  Everett,  93  Tenn.  390,  24  S.  W.  1128,  holding  lien  lis  pendens 
ereated  by  filing  of  bill  and  service  of  process  although  there  is  no  affidavit 
to  bill,  no  judgment  at  law,  nor  attachment  nor  injunction;  Cockrill  v.  Maney, 
2  Tenn.  Ch.  49,  holding  that  mention  in  creditor's  bill  of  existing  mortgage 
upon  debtor's  interest,  and  making  mortgagee  party  without  putting  validity 
of  mortgage  in  issue  or  asking  relief  therefrom,  does  not  create  such  lis  pendens 
as  to  affect  validity  of  sale  under  mortgage. 

70  AM.  DEC.  260,  AMES  t.  NORMAN,  4  SNEED,  683. 
Effect  of  conveyance  to  husband  and  wife. 

Cited  in  Baker  v.  Stewart,  40  Kan.  442,  10  A.  S.  R.  213,  2  L.R.A.  434,  19 
Pac.  904,  holding  deed  conveying  real  estate  to  husband  and  wife  conveys  same 
in  entirety  and  survivor  takes  entire  estate. 

Cited  in  notes  in  27  A.  D.  514,  on  creation  of  tenancy  by  the  entirety  on  the 
conveyance  to  husband  and  wife;  2  L.R.A.  435,  on  estate  created  by  conveyance 
to  husband  and  wife. 

—  Conveyance  to  man  and  woman  before  marriage. 

Cited  in  Walthall  v.  Goree,  36  Ala.  728,  to  point  that  man  and  woman  who 
intermarry  after  conveyance,  continue  to  hold  by  moieties  as  before. 
Estates  by  entirety. 

Cited  in  notes  in  12  L.R.A.  614,  defining  tenancy  by  the  entirety;  13  L.R.A. 
S26,  on  estates  by  entirety;  30  L.R.A.  307,  on  who  can  hold  estate  by  entirety; 
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30  L.R.A.  314,  on  construction  of  statutes  relating  to  estates  by  the  entirety; 
30  L.R.A.  315 y  as  to  where  and  to  what  extent  entirety  estates  exist. 

—  Rights  of  survivor. 

Cited  in  Beddingfleld  v.  Estill,  118  Tenn.  30,  9  L.R.A.(N.S.)  640,  100  S.  W. 
108,  11  A.  &  E.  Ann.  Cas.  904,  holding  that  survivor  takes  under  grant,  and 
not  by  inheritance  from  deceased. 

Cited  in  reference  note  in  10  A.  S.  R.  100,  on  rights  of  survivor  iA  estates  by 
entireties. 

—  Power  of  husband  to  convey. 

Cited  in  Brandi  v.  Polk,  61  Ark.  388,  54  A.  S.  R.  206,  30  L.R.A.  324,  33  S.  W. 
424,  holding  that  husband's  separate  conveyance  of  undivided  half  interest  in 
estate  by  entirety,  does  affect  wife's  right  of  survivorship. 

Cited  in  notes  in  18  A.  D.  387,  on  power  of  husband  over  estate  by  entireties; 
30  L.R.A.  332,  on  validity  of  conveyance  by  husband  made  before  wife's  death 
as  valid  during  joint  lifetime;  30  L.R.A.  330,  on  right  of  either  spouse  to  pass 
liis  or  her  own  survivorship  right  in  estate  by  entireties. 

—  Validity  of  mortgage  thereon  by  husband  or  wife  alone. 

Cited  in  Hiles  v.  Fisher,  144  N.  Y.  306,  43  A.  S.  R.  762,  30  L.R.A.  305,  39 
N.  E.  337  (modifying  67  Hun,  229;  22  N.  Y.  Supp.  795),  holding  that  mortgage 
by  husband  alone  operative  to  cover  husband's  interest  during  joint  lives  of 
husband  and  wife  and  fee  if  he  survived;  Howell  v.  Folsom,  38  Or.  184,  84  A. 
S.  R.  785,  63  Pac.  116,  holding  that  in  Oregon  wife  can  separately  mortgage  her 
interest  in  land  held  by  entirety. 

Criticized  in  Chandler  v.  Cheney,  37  Ind.  391,  holding  that  mortgage  upon 
estate  by  entirety  executed  by  husband  alone  is  void. 

—  Rights  of  mortgagee  pending  marriage. 

Cited  in  Berrigan  v.  Fleming,  2  Lea,  271,  holding  mortgagee  of  husband,  pend- 
ing marriage  entitled  to  benefit  of  survivorship. 

—  Power  of  husband  to  lease. 

Cited  in  Pray  v.  Stebbins,  141  Mass.  219,  55  A.  R.  462,  4  N.  E.  824,  holding 
that  husband  may  make  lease  of  land  held  by  entirety,  which  will  be  good 
against  wife  during  coverture. 

Cited  in  pote  in  12  L.R.A.  515,  on  effect  of  lease  by  husband  of  estate  by  en- 
tirety. 

—  Rights  of  execution  purchaser. 

Cited  in  Hall  v.  Stephens,  65  Mo.  670,  holding  that  execution  purchaser  under 
execution  against  husband  takes  subject  to  wife's  right  to  entire  estate  if  she 
survive  husband;  Jackson  v.  Shelton  (Shelton  v.  Orr),  89  Tenn.  82,  12  L.R.A. 
514,  16  S.  W.  .142,  to  point  that  purchaser  under  execution  against  husband 
has  right  to  occupy  and  enjoy  rents  and  profits  of  land  during  joint  lives  of 
husband  and  wife. 

Cited  in  note  in  23  L.R.A.  643,  on  what  expectant  and  contingent  interests 
in  real  property  are  subject  to  attachment  or  levy  on  execution. 

Distinguished  in  Cole  Mfg.  Co.  v.  Collier,  95  Tenn.  115,  49  A.  S.  R.  921,  30 
L.R.A.  315,  31  S.  W.  1000,  holding  purchaser  at  execution  sale  against  husband 
cannot  obtain  possession  of  land  or  rents  and  profits  during  joint  lives  of  hus- 
band and  wife. 
—Effect  of  quitclaim  deed  from  husband  to  wife. 

Cited  in  Enyeart  v.  Kepler,  118  Tnd.  34,  10  A.  S.  R.  94,  20  N.  E.  539,  holding 
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that  husband's  separate  quitclaim  deed  to  wife,  accepted  and  acted  upon,  vests 
whole  estate  in  wife  and  defeats  husband's  right  of  survivorship. 

—  Effect  of  decree  of  divorce. 

Cited  in  Alles  v.  Lyon,  216  Pa.  604,  116  A.  S.  R.  791,  10  L.R.A.(N.S.)  463, 
66  Atl.  81,  9  A.  &  £.  Ann.  Cas.  137,  holding  that  decree  of  divorce  does  not 
change  tenancy  by  entireties  into  tenancy  in  common;  Re  Lewis,  85  Mich.  340, 
24  A.  S.  R.  94,  48  N.  W.  580,  holding  estate  by  entirety,  with  right  of  survivor- 
ship not  affected  by  decree  of  divorce;  Hopson  v.  Fowlkes,  92  Tenn.  697,  36 
A.  S.  R.  120,  23  L.R.A.  805,  23  S.  W.  66;  Stelz  v.  Schreck,  128  N.  Y.  263,  26 
A.  S.  R.  475,  13  L.R.A.  326,  28  N.  E.  510  (affirming  60  Hun,  74;  14  N.  Y.  Supp. 
106;  26  Abb.  N.  C.  133;  10  N.  Y.  Supp.  790),— holding  estate  by  entirety  is 
converted  into  estate  in  common  by  divorce  of  owners;  Beach  v.  Hollister,  3 
Hun,  619,  holding  purchaser  of  husband's  interest  at  execution  sale  not  affected 
by  subsequent  divorce  procured  by  wife. 

Cited  in  notes  in  30  L.R.A.  333,  on  effect  of  nullification  of  marriage  on  prop- 
erty held  by  the  entirety;  30  L.R.A.  334,  335,  on  effect  of  dissolution  of  mar- 
riage on  property  held  by  the  entireties;  18  A.  D.  388,  389,  on  dissolution  of 
tenancy  by  death  or  divorce. 

Disapproved  in  Doyle  v.  Rolwing,  165  Mo.  231,  88  A.  S.  R.  416,  55  L.R.A. 
332,  65  S.  W.  316,  to  point  that  execution  purchaser  of  husband's  estate  of 
curtesy  initiate  acquires  title  unaffected  by  subsequent  divorce  of  parties. 

—  Rights  of  husband's  assignee  in  insolvency. 

Cited  in  Laird  v.  Perry,  74  Vt.  464,  69  L.R.A.  340,  52  Atl.  1040,  holding  that 
assignee  takes  subject  to  wife's  right  of  homestead,  and  right  of  survivorship 
as  'tenant  by  entirety. 

Disapproved  in  Re  Benson,  8  Biss.  116,  Fed.  Cas.  No.  1,328,  holding  that  in 
Indiana  assignee  obtains  no  rights  in  husband's  interest  in  estate  held  by  en- 
tirety. 

—  Judgment  as  Incumbrance  on. 

Cited  in  Shinn  v.  Shinn,  42  Kan.  1,  4  L.R.A.  224,  21  Pae.  813,  holding  judg- 
ment obtained  by  wife  against  husband  upon  dismissal  of  divorce  action  not 
incumbrance  upon  land  held  by  entirety. 

Cited  in  note  in  9  L.R.A.(N.S.)  1029-1032,  on  judgment  against  individual 
as  lien  on  interest  of  tenant  by  entirety. 

—  Right  to  require  widow  to  take  dower  from. 

Cited  in   Chambers  v.   Chambers,  92   Tenn.  707,  23  S.   W.   67,  holding  that 
widow  cannot  be  compelled  to  take  homestead  in  lands  held  by  entirety. 
Effect  of  divorce  on  husband's  liability  for  wife's  debts. 

Cited  in  Allen  v.  McCuUough,  2  Heisk.  174,  5  A.  R.  27,  holding  husband  not 
relieved  by  divorce  from  liability  for  wife's  debt. 

70  AM.  DEC.  275,  COLE  v.  COLE.  5  SNEED,  57. 
When  marriage  voidable. 

Cited  in  Willard  v.  Willard.  6  Baxt.  297,  32  A.  R.  521,  holding  marriage 
voidable  where  consent  is  given  by  either  party  under  duress. 

Cited  in  notes  in  40  L.R.A.  738,  on  capacity  to  contract  as  test  of  validity  of 
marriage;  3  L.R.A. (N.S.)  247,  on  effect  of  removal  of  impediment  to  marriagt 
after  parties  have  begun  cohabitation. 
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—  Mental  unsoundness  as  ground  for  avoiding:. 

Cited  in  Kern  v.  Kern,  61  N.  J.  Eq.  674,  26  Atl.  837;  Van  Haaften  v.  Van 
Haaften,  139  Mich.  479,  102  N.  W.  989, — to  point  that  mental  unsoundness  to 
avoid  marriage  contract  must  be  clearly  shown. 

Cited  in  reference  notes  in  20  A.  S.  R.  662,  as  to  marriage  of  insane  persons, 
idiots  etc.;  61  A.  S.  R.  667  on  divorce  of  insane  person  at  instance  of  guar- 
dian. 

Cited  in  notes  in  44  A.  D.  66,  66,  on  marriage  of  insane  persons,  idiots,  etc.; 
79  A.  S.  R.  376,  377,  on  validity  of  marriage  of  insane  persons,  idiots,  etc.;  40 
L.R.A.  737,  on  invalidity  of  marriage  of  person  when  insane;  40  L.R.A.  741, 
on  ratification  and  waiver  of  right  to  attack  marriage  while  insane;  40  L.R.A. 
742,  on  sufficiency,  weight,  and  admissibility  of  evidence  as  to  insanity  at  time 
of  marriage. 
Right  of  lunatic  to  alHrm  marriage. 

Cited  in  Prine  v.  Prine,  36  Fla.  676,  34  L.R.A.  87,  18  So.  781,  to  point  that 
lunatic   upon   regaining  reason   may   affirm   marriage   celebrated  while  he  was 
insane,  without  new  solemnization. 
Effect  of  ratification  of  invalid  marriage  between  slaves. 

Cited  in  Jones  v.  Jones,  36  Md.  447,  11  A.  R.  606,  holding  marriage  between 
slaves  made  valid  by  ratification  of  parties  after  emancipation;  McReynolds 
T.  State,  6  Coldw.  18,  holding  that  mutual  recognition  of  each  other  as  husband 
and  wife  after  emancipation,  completes  act  of  matrimony;  Butler  v.  Butler, 
161  111.  461,  44  N.  E.  203,  holding  that  ratification  of  marriage  between  slaves 
by  cohabitation  after  emancipation  renders  such  marriage  valid;  Colston  v. 
Quander,  1  Va.  Dec.  283,  holding  void  marriage  between  free  colored  man  and 
slave  woman  validated  by  ratification  after  disability  of  slavery  ceases. 
Validity  of  indane  person's  deed. 

Cited  in  note  in  39  A.  D.  749,  on  validity  of  insane  person's  deed. 

70  AM.  DEC.  281,  FULSHEAR  v.  RANDON,   18  TEX.  275. 
Necessity  and  sufficiency  of  signature  to  written  instrument. 

Cited  in  Crawford  v.  State,  31  Tex.  App.  61,  19  S.  W.  766,  holding  signature 
sufficient  to  bind  if  written  in  any  part  of  instrument  with  intent  of  giving 
instrument  authenticity;  Missouri,  K.  &  T.  R.  Co.  v.  Denton,  29  Tex.  Civ.  App. 
284,  68  S.  W.  336,  holding  unsigned  answers  to  cross-interrogatories  in  wit- 
ness* handwriting,  sufficiently  signed  by  attaching  to  signed  answers  to  direct 
interrogatories  on  another  sheet,  and  all  followed  by  officer's  certificate  that 
they  were  signed  and  sworn  to  before  him;  Prince  v.  Thompson,  21  Tex.  480, 
holding  unsigned  memorandum  attached  .to  and  made  part  of  note,  enforceable; 
Newton  v.  Emerson,  66  Tex.  142,  18  S.  W.  348,  holding  acknow4edgment  of 
deed  sufficient  to  bind  grantor  though  deed  is  not  signed;  Capp  v.  Terry,  75 
Tex.  391,  13  S.  W.  62,  holding  confirming  deed  of  grantor,  though  improperly 
signed;  Crawford  v.  State,  31  Tex.  Crim.  Rep.  61,  39  S.  W.  766,  holding  name 
of  purported  drawer  of  forged  order  placed  at  head  of  order  sufficient  to  hold 
forger;  Lawson  v.  Dawson,  21  Tex.  Civ.  App.  361,  53  S.  W.  64,  holding  that 
will  entirely  in  testator's  handwriting  commencing  "Be  it  known  that  I,  J.  D., 
do,  of  my  own  choice,  and  in  my  own  handwriting,  make  this  my  last  will," 
etc.,  but  not  otherwise  signed,  is  sufficiently  executed. 
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—  By  obltg:ors  of  bond. 

Cited  in  State  v.  Hill,  47  Neb.  456,  66  N.  W.  641,  holding  sureties  liable, 
though  principal  failed  to  sign  bond  in  proper  place;  Taylor  v.  State,  16  Tex. 
App.  514,  holding  it  sufficient  where  name  of  principal  in  bond  only  appears 
in  the  body  of  same;  McHowell  v.  State,  41  Tex.  Crim.  Rep.  227,  63  S.  W.  630, 
holding  signing  by  obligors  in  body  of  bond,  where  names  appeared,  with  intent 
to  obligate  themselves,  sufficient  signing;  Nelson  v.  State,  44  Tex.  Crim.  Rep. 
595,  73  S.  W.  398,  holding  that  attaching  signature  to  affidavit  of  responsibility 
for  amount  of  bond,  only,  and  not  in  any  portion  of  bond,  does  not  bind  parties 
as  obligors. 

Distinguished  in  Price  v.  State,  12  Tex.  App.  235,  dismissing  judgment  against 
defendant  in  suit  on  bond  where  his  name  did  not  appear  therein. 
Necessity  of  dental  nndcr  oath. 

Cited  in  Close  v.  Judson,  34  Tex.  288;  May  v.  Pollard,  28  Tex.  677, — admit- 
ting instruments  set  out  in  pleadings  where  their  execution  is  not  denied*  by 
pleading   under   oath. 
Necessity  of  statement  of  fact. 

Cited  in  Lanier  v.  Perryman,  59  Tex.  104,  to  point  that  court  cannot  decide 
as  to  ruling  of  lower  court,  where  there  is  no  statement  of  facts. 
Matter  following  signature  as  part  of  contract. 

Cited  in  note  in  6  L.R.A.(N.S.)  436,  on  matter  following  signature  as  part  of 
contract. 

70  AM.  DEO.  282,  LINN  v.  WRIGHT,  18  TEX.  317. 
Weight  of  evidence  necessary  to  ^tabllsh  fact. 

Cited  in  American  Freehold  Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App.  222, 
56  S.  W.  377,  holding  it  unnecessary  that  mistake  be  established  beyond  reason- 
able doubt,  nor  by  more  than  one  witness,  but  only  that  evidence  be  reasonably 
satisfactory  to  jury;  Sparks  v.  Dawson,  47  Tex.  138,  on  weight  of  evidence  to 
establish  fraud. 
Proof  of  fraud. 

Cited  in  reference  notes  in  82  A.  D.  634,  as  to  what  is  fraud  and  how  established 
in  cases  where  confidential  relationship  existed;  100  A.  D.  265,  on  proof  of  fraud 
from  circumstantial  evidence;  30  A.  S.  R.  485,  on  how  far  employment  of  seller 
is  a  badge  of  fraud. 

Cited  in  note  in  66  A.  D.  158,  on  sufficiency  of  proof  of  fraud. 
When  question  of  fraud  is  one  for  court. 

Cited  in  Scott  v.  Alford,  53  Tex.  82,  holding  that  court  can  declare  deed 
void  for  fraud,  only  when  the  fact  or  intention  avoiding  it  is  patent  on  the 
face  of  the  instrument;  Baldwin  v.  Peet,  22  Tex.  708;  75  A.  D.  806,  holding  that 
specific  malicious,  covinous,  guileful  intention  to  hinder,  delay  or  defraud  creditors 
is  question  for  jury;  Sonnentheil  v.  Texas  Guaranty  &  T.  Co.  10  Tex.  Civ.  App. 
274,  30  S.  W.  945,  holding  that  whether  or  not  acts  prove  fraud  is  question  for 

Cited  in  reference  notes  in  75  A.  D.  272,  on  question  of  fraudulent  intent  in 
sale  cf  goods  as  one  for  jury;  76  A.  D.  616,  on  fraudulent  intent  being  question 
for  jury;  77  A.  D.  533,  as  to  who  decides  question  of  fraudulent  intent  in  a 
voluntary  conveyance  from  husband  to  wife;  94  A.  D.  677,  as  to  whether  fraud 
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i0  question  of  law  or  fact;  13  A.  S.  R.  431,  on  existence  of  fraud  as  question  for 
jury. 

Cited  in  notes  in  11  A.  S.  R.  350,  on  fraud  as  question  for  jury;  11  A.  S.  R. 
757,  on  fraud  in  conveyances  as  question  of  law  or  fact. 
Validity  of  assis^nment  for  creditors. 

Cited  in  reference  notes  in  75  A.  D.  818,  on  preferring  creditors  or  sets  of 
creditors  in  assignments;  75  A.  D.  818,  on  reservation  in  assignment  of  beneflt 
to  debtor. 

Cited  in  note  in  58  A.  S.  R.  78,  on  illegal  reservations  in  assignment  for 
creditors. 

Necessity  of  schedule  to  assignment  for  creditors. 

Cited  in  Crow  v.  Red  River  County  Bank,  52  Tex.  362,  holding  confirming 
assignment  without  schedule  annexed,  where  property  was  capable  of  identifica- 
tion. 

Cited  in  reference  notes  in  74  A.  D.  698,  on  necessity  for  complete  schedule 
to  assignment  for  creditors;  75  A.  D.  839,  on  invalidity  of  assignment  for  cred- 
itors where  there  is  no  description  or  schedule  in  deed  by  which  property  can  be 
identified;  43  A.  S.  R.  641,  on  sufficiency  of  description  in  schedule  in  assignment 
for  creditors. 
Evidence  admissible  without  pleading. 

Cited  in  Matula  v.  Lane,  22  Tex.  Civ.  App.  391,  55  S.  W.  504,  permitting  de- 
fendant to  prove  that  notes  were  fraudulent,  though  he  did  not  plead  such  fact. 
Necessity  of  requesting  further  Instructions. 

Cited  in  Wisson  v.  Baird,  1  Tex.  Civ.  Cas.  (White  &  W.)  389;  Tliompson  v. 
Payne,  21  Tex.  621;  Hawkins  v.  Cramer,  63  Tex.  99, — holding  that  further  in- 
structions should  be  asked  where  jury  are  not  fully  instructed  on  a  particular 
point. 

Cited  in  reference  notes  in  77  A.  D.  339,  on  absence  of  instructions  not  speci- 
fically prayed  for  as  error;  83  A.  D.  534,  on  necessity  for  requesting  definite 
instructions. 

Cited  in  note  in  99  A.  D.  110,  on  duty  of  courts  in  giving  and  refusing  instruc- 
tions and  necessity  for  request  by  counsel  for  instructions. 

Distinguished  in  International  &  G.  N.  R.  Co.  v.  Welch,  86  Tex.  203,  40  A.  S. 
R.  829,  24  S.  W.  390,  reversing  verdict  where  charge  given  to  jury  was  positively 
erroneous. 
Ascertaining  value  of  property  in  replevin. 

Cited  in  reference  note  in  85  A.  D.  720,  on  ascertaining  value  of  property  in  ac- 
tion of  replevin  in  Texas. 
Trial  of  title  In  replevin. 

Cited  in  note  in  80  A.  S.  R.  752,  on  trial  of  title  in  replevin  or  claim  and 
delivery. 
Measure  of  damages  in  replevin. 

Cited  in  reference  note  in  93  A.  D.  744,  on  measure  of  damages  in  replevin. 

70  AM.  DEC.  292,  FRANKLIN  v.  COFFEE,   18  TEX.  413. 

Liberal  construction  of  exemption  statutes. 

Cited  in  Puget  Sound  Dressed  Beef  &  Packing  Co.  v.  Jeffs,  11  Wash.  406,  48  A. 
S.  R.  8S5,  27  L.R.A.  808,  39  Pac.  902,  holding  statutes  exempting  property  are 
Am.  Dec.  Vol.  X.— 4. 
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liberally  construed;  McAmis  v.  Mclntyre,  1  Tex.  Civ.  App.  Cas.  (White  &  W.) 
254,  holding  lumber  to  build  residence  on  homestead  exempt  from  forced  sale; 
Riggs  V.  Sterling,  60  Mich.  643,  1  A.  S.  R.  654,  27  N.  W.  705,  holding  that  home- 
stead exemption  laws  will  be  liberally  constinied. 

Cited  in  note  in  45  A.  D.  253,  on  liberal  construction  of  exemption  laws. 
What  constitutes  homestead. 

Cited  in  Cullers  v.  James,  66  Tex.  494,  1  $.  W.  314,  holding  that  house  which 
head  of  family  owns  and  occupies  with  his  family  is  embraced  in  word  "home- 
stead" though  he  does  not  own  land  on  which  it  stands. 

Cited  in  reference  notes  in  76  A.  D.  439;  93  A.  D.  432,— -on  what  constitutes 
a  homestead;  76  A.  D.  106,  as  to  what  is  exempt  from  execution  as  homestead. 

Cited  in  note  in  76  A.  D.  251,  as  to  when  premises  constitute  homestead. 
Existence  of  family  as  essential  to  homestead. 

Cited  in  McCanna  v.  Anderson,  6  N.  D.  482,  71  N.  W.  769,  holding  that  under 
statutes  of  Dakota  territory,  single  man,  who  never  had  wife  or  child,  was  not 
entitled  to  homestead  exemption. 

Distinguished  in  Howard  v.  Marshall,  48  Tex.  471,  holding  parties  living  to- 
gether, but  not  related,  cannot  claim  homestead. 

Extent  to  which  improvements  or  preparations  for  same,  are  essential 
to  homestead. 

Cited  in  Brooks  v.  Chatham,  57  Tex.  31';  Barnes  v.  White,  63  Tex.  628, — ^hold- 
ing setting  aside  claim  for  homestead  where  no  improveratents  had  been  under- 
taken ^  Simonton  v.  Mayblum,  69  Tex.  7,  holding  confirming  homestead  claim 
where  improvements  had  been  commenced;  Wolf  v.  Butler,  8  Tex.  Civ.  App.  468, 
28  S.  W.  51,  holding  exempting  homestead  from  forced  sale  where  improvements 
had  been  commenced;  American  Freehold  Land  Mortg.  Co.  v.  Pace,  23  Tex. 
Civ.  App.  222,  56  S.  W.  377,  on  necessity  of  preparation  or  acts  showing  fixed 
intention  to  appropriate  place  as  a  home;  Moreland  v.  Barnhart,  44  Tex.  276, 
holding  that  intent  to  appropriate  homestead  should  be  evidenced  by  unmis- 
takable acts  showing  intention  to  carry  it  into  execution  or  sufficient  excuse  for 
their  absence;  Williams  v.  Dorris,  31  Ark.  466,  holding  purchase  of  lumber 
for  house  on  homestead  insufficient  where  lumber  is  not  delivered;  Churchwell 
V.  Sweeney,  29  Tex.  Civ.  App.  166,  68  S.  W.  185,  holding  mere  depositing  of  dirt 
upon  lot  to  fill  depressions  not  such  act  of  preparation  as  would,  in  connection 
with  intention,  give  it  homestead  character;  Johnson  v.  Burton,  39  Tex.  Civ. 
App.  249,  87  S.  W.  181,  holding  that  mere  intention  to  use  and  occupy  cer- 
tain real  property  as  homestead  at  indefinite  time  in  future  unaccompanied 
by  acts  of  preparation  looking' to  actual  occupancy,  will  not  constitute  it  home- 
stead; Cameron  v.  Gebhard,  85  Tex.  610,  34  A.  S.  R.  832,  22  S.  W.  1033,  hold- 
jng  that  intent  and  accompanying  act  showing  active  purpose  to  make  home- 
stead in  fact  by  residence  to  dedication  of  homestead,  in  advance  of  actual  oc- 
cupancy; Kemper  v.  Comer,  73  Tex.  196,  11  S.  W.  194,  holding  that  designa- 
tion of  premises  as  homestead  accompanied  by  acts  of  preparation  to  occupy 
it  as  residence  sufficient  to  protect  them  from  forced  sale;  Swope  v.  Stantsen- 
berger,  69  Tex.  387,  to  point  that  there  must  be  such  preparation  to  improve 
as  indicates  intention  to  complete  improvements  and  reside  upon  place  as  home- 
stead. 

Distinguished  in  Archibald  v.  Jacobs,  69  Tex.  248,  6  S.  W.  177,  holding  that 
one  who  has  homestead  which  he  occupies  cannot  claim  homestead  rights  in  other 
property  by  commencing  improvements  with  view  of  making  it  home. 
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Occupation  as  essential  to  homestead. 

Cited  in  Miles  v.  Kelley,  16  Tex.  Civ.  App.  147,  40  S.  W.  599,  holding  mere 
intention  to  occupy  as  a  homestead  in  the  future  insufficient;  Collier  v.  Betterton, 
8  Tex.  Civ.  App.  479,  29  S.  W.  490,  holding  secret  intention  to  claim  homestead 
insufficient;  Dobbins  v.  Kuykendall,  81  Tex.  180,  16  S.  W.  743,  holding  homestead 
complete  upon  residence  with  intention  of  remaining  on  and  improving  same; 
Walker  v.  Darst,  31  Tex.  681,  to  point  that  homestead  necessarily  includes  idea 
of  house  for  residence;  Houston  &  G.  N.  R.  Co.  v.  Winter,  44  Tex.  597;  Bird  well 
V.  Burleson,  31  Tex.  Civ.  App.  31,  72  S.  W.  446;  Gardner  v.  Douglass,  64  Tex.  76,— 
to  point  that  occupation  is  essential  to  homestead. 

Cited  in  reference  notes  in  76  A.  D.  430;  77  A.  D.  720, — on  occupation  neces- 
sary to  constitute  homestead;  87  A.  D.  249,  on  necessity  of  actual  residence  to 
protect  homestead  from  sale  under  execution;  34  A.  S.  R.  838,  on  necessity  for 
actual  occupancy  of  homestead. 

Cited  in  note  in  81  A.  D.  497,  on  necessity  of  occupation  to  constitute  home- 
stead. 

Distinguished  in  Scott  v.  Dyer,  60  Tex.  135,  holding  that  when  mansion  house 
is  sold  and  part  of  homestead  ground  reserved  from  sale  with  intention  of  re- 
building and  establishing  home  thereon,  reserved  portion,  though  hot  occupied, 
retains  homestead  character  when  family  has  no  other  place  for  home. 
Absence  constituting:  abandonment  of  homestead. 

Cited  in  Stark  v.  Ingram,  2  Posey  Unrep.  Cas.  (Tex.)  630,  holding  fact  of  party 
renting  homestead  and  living  elsewhere  does  not  affect  rights;  Campbell  v. 
Adair,  45  Miss.  170,  holding  widow's  temporary  leasing  of  honiestead  to  another 
not  such  abandonment  as  to  make  it  liable  to  husband's  debts;  Murphy  t. 
Farquhar,  39  Fla.  350,  22  So.  681,  holding  that  temporary  absence  in  search  of 
health  or  pleasure,  without  apparent  design  of  permanent  abandonment  will 
not  deprive  claimant  of  his  right;  Tumlinson  v.  Swinney,  22  Ark.  400,  76  A.  D. 
432,  holding  that  temporary  residence  in  another  place  for  business  ptirposes  does 
not  constitute  abandonment  of  homestead;  Burch  v.  Mouton,  37  La.  Ann.  725, 
holding  homestead  exemption  not  affected  by  mere  temporary  absence  for  health, 
business  or  pleasure;  Fyffe  v.  Beers,  18  Iowa,  4,  85  A.  D.  577,  holding  that 
absence  will  not  constitute  abandonment  of  liomestead  where  design  to  return 
was  never  relinquished;  Baum  v.  Williams,  16  Tex.  Civ.  App.  407,  41  S.  W.  840, 
holding  that  acquiring  of  another  residence  for  temporary  occupancy  will  not 
operate  as  abandonment  of  homestead. 

Cited  in  reference  notes  in  70  A.  D.  374,  on  abandonment  of  homestead;  76 
A.  D.  439,  on  what  constitutes  abandonment  of  homestead;  76  A.  D.  443,  on 
temporary  absence  from  homestead  not  constituting  abandonment;  77  A.  D.  714, 
as  to  what  absence  from  homestead  will  work  abandonment;  9  A.  S.  R.  518, 
on  effect  of  temporary  absence  from  homestead;  42  A.  S.  R.  613,  on  removal 
constituting  abandonment  of  homestead. 
Power  of  husband  to  alienate  homestead. 

Cited  in  Thomas  v.  Williams,  50  Tex.  269,  setting  aside  deed  to  homestead 
by  husband  without  wife's  consent. 

70  AM.  DEC.  295,  SMITH  v.  PERRY,  18  TEX.  510. 
lilabllUy  of  officer  for  failure  to  make  return. 

Cited  in  reference  notes  in  78  A.  D.  163,  on  liability  of  sheriff  for  failure 
to  return  execution;  52  A.  S.  R.  478,  on  damages  for  officer's  failure  to  make 


Digitized  by  \^OOQ IC 


70  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  62 

return  on  execution  at  proper  time;  60  A.  S.  R.  713,  on  liability  of  officer  for 
failure  to  make  return  to  execution. 

Cited  in  notes  in  95  A.  D.  438,  on  sheriff's  liability  for  failure  to  return  or 
false  return;  95  A.  D.  441,  on  officer's  duty  and  liability  in  service  of  process. 
What  excuses  failure  of  sheriff  to  make  return. 

Cited  in  Vaughan  v.  Warnell,  28  Tex.  119,  holding  that  insolvency  of  defendant 
docs  not  excuse  sheriff  and  sureties  from  liability  for  failure  to  make  return. 
Burden  of  proof  in  action  for  failure  t*>  execute  process. 

Cited  in  note  in  3  L.R.A.  (N.S.)  424,  on  burden  of  proof  in  action  to  recover 
for  failure  to  execute  final  process. 

70  AM.  DEC.  298,  WATKINS  v.  WALKER  COUNTY,    18  TEX.   585. 
Liability  of  county  for  damages  to  private  property. 

Cited  in  Hamilton  County  v.  Garrett,  62  Tex.  602,  upholding  private  right  of 
action  against  county  for  injury  to  land;  Nussbaum  v.  Bell  County,  97  Tex.  86, 
76  S.  W.  430,  holding  county  liable  for  damages  to  private  property  in  establish- 
ing and  maintaining  public  roads,  where  authority  properly  exercised. 
Compensation  in  taking  property  l)y  condemnation. 

CMted  in  Martin  v.  Tyler,  4  N.  D.  278,  25  L.R.A.  838,  60  N.  W.  392,  holding  that 
under  constitution  power  of  eminent  domain  cannot  be  exercised  without  provid- 
ing for  compensation. 

Cited  in  note  in  42  L.  ed.  U.  S.  273,  on  compensation  for  laying  out  highway. 

70  AM.  DEC.  802,  WALL  v.  STATE,   18  TEX.  682. 
Right  to  postponement. 

Cited  in  Turner  v.  State,  48  Tex.  Crim.  Rep.  685,  89  S.  W.  975,  holding  it  not 
error  to  refuse  postponement  of  trial  to  enable  prisoner  to  secure  affidavits  to 
support  motion  for  change  of  venue. 
—  For  absence  of  witness. 

Cited  in  Burrill  v.  State,  4  Tex.  App.  292,  denying  continuance  where  due  dili- 
gence was  not  used  to  procure  witness. 

Cited  in  reference  notes  in  79  A.  D.  523;  37  A.  S.  R.  846, — on  right  to  con- 
tinuance for  absence  of  witness. 

Distinguished  in  Dinkins  v.  State,  42  Tex.  250,  holding  that  application  for 
continuance  good  in  other  respects  cannot  be  refused  for  lack  of  due  diligence, 
where  evidence  is  material. 
Snfllciency  of  indictment. 

Cited  in  State  v.  Tliompson,  12  Nev.  140;  Jennings  v.  State,  7  Tex.  App. 
3r)0;  Shnrpe  v.  State,  17  Tex.  App.  486, — ^holding  indictment  in  common-law  form 
sufficiont;  Bohannon  v.  State,  14  Tex.  App.  271,  holding  averment  of  "malice  afore- 
thought" sufficient  to  charge  murder  in  first  degree. 

Cited  in  reference  notes  in  74  A.  D.  327;  10  A.  S.  R.  294,^n  sufficiency  of 
indictment  for  murder. 

Cited  in  note  in  63  L.R.A.  394,  on  indictment  for  homicide  in  commission  of  a 
felony. 
Effect  of  repeal  of  statute  or  constitution. 

Cited  in  Hall  v.  State,  52  Tex.  Crim.  Rep.  196,  106  S.  W.  149,  holding  that 
act  which  repeals  former  law  defining  offense,  without  perpetuating  offenses 
committed,  nullifies   pending  prosecutions  under  former  act;    Higginbotham  v. 
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State,  19  Fla.  557,  dismissing  defendant  convicted  under  repealed  law;  Shep- 
pard  V.  State,  1  Tex.  App.  522,  28  A.  R.  422,  dismissing  action  under 
repealed  law;  Chaplin  v.  State,  7  Tox.  App.  87,  affirming  judgment  on  of- 
fense committed  before  repeal  of  penal  statute;  G.  C.  &  S.  F.  R.  Co.  v.  Lott,  2 
Tex.  App.  Civ.  Cas.  (Willson)  51;  Etter  v.  Missouri  P.  R.  Co.  2  Tex.  App. 
Civ.  Cas.  (Willson)  50, — ^holding  decision  on  appeal  must  be  rendered  accord- 
ing to  law  in  force;  Treasurer  of  State  v.  Wygall,  46  Tex.  447,  holding  suit 
against  state  treasurer  commenced  before  passage  of  act  prospective  in  opera- 
tion not  abated  by  fact  that  such  act  did  not  authorize  such  a  suit;  Worsham 
V.  Richards,  46  Tex.  441,  denying  authority  to  issue  writ  under  provision  of 
old  constitution  not  contained  in  new;  Walker  v.  State,  7  Tex.  App.  245,  32 
A.  R.  595,  holding  proceedings  to  enforce  punishment  cannot  be  taken  under 
repealed  law  after  repealing  law  takes  effect. 

Cited  in  reference  notes  in  71  A.  D.  599,  on  effect  of  pending  appeal  to  repeal 
statute  under  which  conviction  was  had  in  inferior  court;  63  A.  S.  R.  68.  on 
effect  of  repeal  of  statute  on  pending  prosecution;  87  A.  S.  R.  114,  on  effect  of 
repeal  of  penal  or  criminal  statute. 

Cited  in  notes  in  12  A.  D.  480,  on  effect  of  repeal  of  statutes;  94  A.  D.  218, 
on  effect  of  repeal  of  criminal  statute. 
What  constitutes  murder. 

Cited  in  reference  note  in  78  A.  D.529,  on  what  constitutes  murder. 

Cited  in  note  in  4  L.R.A.  (N.S.)  157,  on  character  of  words  or  conduct  as 
affecting  sufficiency  as  provocation  to  homicide. 

70  AM.  DCC.  300,  GRASSMEYER  v.  BEESON,  18  TEX.  753. 
Jurisdiction  over  probate  matters. 

Cited  in  Kalteyer  v.  Wipff,  92  Tex.  673,  52  S.  W.  63,  holding  district  court 
proper  one  in  which  to  adjudicate  probate  matters. 
Fraud  as  vitiating  judgment. 

Cited  in  reference  notes  in  73  A.  D.  213,  on  fraud  to  vitiate  judgment;   91 
A.  D.  348,  on  rule  that  judgment  will  not  be  set  aside  for  mere  suspicion  of 
fraud. 
Acquiescence  In  judgment. 

Cited  in  Blagge  v.  Moore,  6  Tex.  Civ.  App.  359,  23  S.  W.  466,  holding  judg- 
ment not  void  because  parties  agreed  to  it;  Moore  v.  Blagge,  91  Tex.  151,  38 
S.  W.  979,  sustaining  decree  drawn  according  to  request  of  parties. 
Conclusiveness  of  judgments. 

Cited  in  Delk  v.  Punchard,  64  Tex.  360,  refusing  in  collateral  action  to 
set  aside  partition,  acquiesced  in  by  parties  to  partition;  Milam  County  v. 
Robertson,  47  Tex.  222  (dissenting  opinion),  majority  holding  a  void  judgment 
a  nullity;  Hatch  v.  Garza,  22  Tex.  176,  holding  fraud  in  contract  or  invalidity 
in  cause  of  action  not  ground  for  collateral  attack  on  judgment  if  not  set  up  • 
as  a  defense;  Mills  v.  Alexander,  21  Tex.  154,  refusing  to  inquire  into  contract 
upon  which  judgment  was  rendered  fifteen  years  before  suit. 

Cited  in  reference  notes  in  73  A.  D.  217,  on  persons  and  matters  concluded  by 
former  judgments;  73  A.  D.  450,  on  conclusiveness  of  judgment  of  court  of 
competent  jurisdiction  on  parties  and  privies;  75  A.  D.  637,  on  right  of  stranger 
to  collaterally  impeach  decree  of  partition;  76  A.  D.  428,  on  right  to  attack 
collaterally  judgment  of  court  of  general  jurisdiction;   78  A.  D.  685,  on  col- 


Digitized  by  VjOOQIC 


70  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  54 

lateral  attack  on  judgment  of  competent  court;  78  A.  D.  686,  on  conclusiveness 
of  judgments  in  partition;  81  A.  D.  631,  on  former  judgment  being  eoncluslTe 
upon  same  matter  between  parties  and  privies;  83  A.  D.  398,  on  former  recovery 
as  bar;  86  A.  D.  125,  on  conclusiveness  of  foreign  judgment;  83  A.  D.  633, 
on  right  of  strangers  to  impeach  fraudulent  or  collusive  judgments  collateral- 
ly; 83  A.  D.  667,  on  collateral  impeachment  of  domestic  judgments;  89  A. 
D.  184,  on  conclusiveness  of  judgment  where  court  has  jurisdiction  of  sub- 
ject-matter and  parties  in  interest;  91  A.  D.  407,  on  conclusiveness  of  judg- 
ments; 92  A.  D.  261,  on  conclusiveness  of  judgment  where  court  has  jurisdic- 
tion to  decide  question;  11  A.  S.  R.  136,  on  res  judicata. 

Cited  in  note  in  124  A.  S.  R.  714,  on  collateral  attack  on  judgment  in  parti- 
tion. 
Validity  of  jndgment  against  dead  person. 

Cited  in  Moke  v.  Brackett,  28  Tex.  443;  Giddings  v.  Steele,  28  Tex.  732, 
91  A.  D.  336, — holding  judgment  against  dead  person  voidable  only  and  not 
void;  Taylor  v.  Snow,  47  Tex.  462,  26  A.  R.  311,  upholding  sheriff's  deed  in 
collateral  action  to  try  title  as  against  claim  that  judgment  debtor  was  dead 
when  suit  was  commenced  and  judgment  rendered. 
Right  to  sell  in  partition  suit. 

Cited  in  Moore  v.  Blagge,  91  Tex.  151,  38  S.  W.  979,  holding  that  act  of 
Feb.  5,  1840,  made  no  provision  for  sale  in  partition  suits;  Blagge  v.  Moore, 
6  Tex.  Civ.  App.  359,  23  S.  W.  466,  upholding  power  of  court  to  order  sale  in 
partition  suit  where  property  was  not  susceptible  of  division. 
Right  of  one  tenant  in  common  to  recover  entire  property  In  trespass 
to  try  title. 

Cited  in  Sowers  v.  Peterson,  59  Tex.  216,  holding  that  tenant  in  common, 
not  in  actual  exclusive  possession,  may  in  trespass  to  try  title  recover,  as 
j^gainst  naked  trespasser,  entire  property;  King  v.  Hyatt,  51  Kan.  504,  37  A. 
S.  R.  304,  32  Pac.  1105,  to  point  that  cotenant,  as  against  every  person  but 
cotenants,  may  in  ejectment  action  recover  whole  tract;  Presley  v.  Holmes,  33 
Tex.  476,  holding  that  one  tenant  in  common  can  maintain  trespass  to  try 
title,  or  ejectment,  against  mere  trespasser  or  wrongdoer;  Hooper  v.  Hall,  30 
Tex.  154,  holding  that  tenant  in  common,  though  holding  by  title-bond  merely, 
may  recover  severed  part  of  freehold  from  mere  trespasser;  Pilcher  v.  Kirk, 
55  Tex.  208;  Stovall  v.  Carmichael,  52  Tex.  383, — ^holding  that  one  tenant  in 
common  may  recover  entire  premises  as  against  trespasser;  Alexander  v.  Gil- 
liam, 39  Tex.  227,  holding  that  one  tenant  in  common  can  maintain  action  of 
trespass  to  try  title. 

Cited  in  reference  note  in  86  A.  D.  482,  on  sufficiency  of  title  acquired  by 
decree  of  partition  to  maintain  trespass. 

Cited  in  note  in  6  L.R.A.(N.S.)  715,  on  extent  of  recovery  in  ejectment  by 
tenants  in  common  against  stranger. 

Distinguished  in  Cromwell  v.  Holiday,  34  Tex.  463,  denying  right  of  one 
tenant  in  common  to  maintain  trespass  to  try  title  against  stranger  except  as 
to  his  own  interest  where  suit  is  speculative  for  his  own  individual  interest. 
Right  of  one  tenant  in  common  to  maintain  action  for  damages. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Davenport,  65  Kan.  206,  69  Pac.  195, 
to  point  that  tenant  in  common  in  exclusive  possession  can  recover  damages 
done  to  freehold  without  joining  cotenant  not  in  possession;  Hutchins  v.  Bacon, 
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46  Tex.  408,  to  point  that  owner  of  undivided  interest  in  property  may  main- 
tain action  against  wrongdoer. 

Cited  in  note  in  9  E.  R.  'C.  633,  on  right  of  tenant  in  common  to  distrain 
for  nonpayment  of  rent. 

70  AM.  D£C.  314,  ALEXANDER  v.  MILLER,   18  TEX.  803. 
Waiver  of  irregularities  in  levy. 

Cited  in  Wilson  v.  Smith,  50  Tex.  365,  holding  that  judgment  debtor's  pres- 
ence at  and  assent  to  sale  waives  irregularities  in  levy  or  sale. 
Sufficiency  of  description  to  pass  title. 

Cited  in  Smith  v.  Crosby,  4  Tex.  Civ.  App.  251,  22  S.  W.  1042,  holding  that 
levy  should  contain  description  sufficient  to  identify  land  sold  by  sheriff. 

Cited  in  reference  notes  in  78  A.  D.  269,  on  sufficiency  of  description  to  pass 
title;  92  A.  D.  375,  on  effect  of  uncertainty  in  description  in  deed  where  land 
can  be  identified;   99  A.  D.  546,  on  sufficiency  of  description  in  deed  to  pass 
title. 
Effect  of  variance  between  judgment  and  execiftion. 

Cited  in  Haslcins  v.  Wallet,  63  Tex.  213,  holding  that  variance  between  judg- 
ment and  execution  does  not  make  sheriff's  deed  void  where  shown  that  judg- 
ment recited  in  execution  is  same  as  one  rendered  against  party  in  suit. 

Cited  in  reference  note  in  65  A.  S.  R.  730,  on  clerical  errors  in  execution. 

Cited  in  note  in  13  A.  D.  202,  on  effect  of  variance  between  execution  and 
judgment. 

Distinguished  in  Battle  v.  Guedry,  58  Tex.  Ill,  holding  execution  sale  against 
"P.  B.  Clements"  under  judgment  against  "J.  P.  Clements,"  will  not  pass  title 
to  latter's  property. 

70  AM.  DEC.   319,  PETERS  v.  PHILLIPS,   19  TEX.   70. 
Jurisdiction  of  probate  court. 

Cited  in  Wise  v.  O'Malley,  60  Tex.  588,  denying  probate  court's  jurisdic- 
tion where  claim  sued  on  was  no  longer  executory;  Houston  v.  Killough,  SO 
Tex.  296,  16  S.  W.  56,  holding  that  in  1840  Texas  probate  court  had  no  power 
to  enforce  specific  performance  of  decedent's  contract  to  convey  land. 
Heirs  as  necessary  parties  to  suit  for  specific  performance  of  land  con- 
tract. 

Cited  in  Guilford  v.  Love,  49  Tex.  715,  holding  that  heirs  need  not  be  joTiTed 
in  suit  over  decedent's  contract  to  convey  land. 
Sufficiency  of  contract  for  sale  of  land  within  statute  of  frauds. 

Cited  in  Johnson  v.  Granger,  51  Tex.  142,  holding  receipt  for  money  on 
town  lot  insufficient  memorandum  of  sale;  JFulton  v.  Robinson,  55  Tex.  401, 
holding  receipt  sufficient  memorandum;  Watson  v.  Baker,  71  Tex.  739,  9  S. 
W.  867,  holding  letters  sufficiently  definite  memoranda  of  the  sale;  Munk  v. 
Weidner,  9  Tex.  Civ.  App.  491,  29  S.  W.  409,  holding  heir's  receipt  in  full  of 
what  is  due  from  estate,  insufficient  under  statute  of  frauds. 

Distinguished  in  Moore  v.  Powell,  6  Tex.  Civ.  App.  43,  25  S.  W.  472,  holding 
contract  for  land  signed  by  vendor  alone  not  enforceable. 
Necessity  of  presenting  claim  to  administrator. 

Cited  in  Bullion  v.  Campbell,  27  Tex.  653,  to  point  that  contract  to  con- 
vey land  is  not  a  claim  required  to  be  presented  to  administrator. 
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70  AM.  DEC.  32 S,  STATE  v.  WASHINGTON,   19  TEX.   120. 
Sufficiency  of  tii<]iotmcr.t  for  affray. 

Cited  in  2  McClain  on  Criminal  I>aw,  §  1009,  on  sufficiency  of  indictment  for 
affray. 

70  AM.  DEC.  823,  PRICE  v.  WILEY,  19  TEX.   142. 
Suit  for  use  of  party  as  suit  by  party. 

Cited  in   Smith  v.   Wingate,  61   Tex.   54,  holding  that  suit  on  bond  for  uw 
of  county  in  name  of  obligee  is  deemed  brought  in  county's  name. 
Right  of  trustee  of  nailed  title  to  maintain  action. 

Cited  in  Aldridge  v.  Pardee,  24  Tex.   Civ.  App.  254,  60  S.  W.  780,  holding 
that  trustee  of  naked  title  may  sue  in  own  name  though  entire  equitable  title 
be  in  another. 
Right  of  amendment  substituting  real  for  nominal  party  to  action. 

Cited  in  Smith  v.  Wingate,  61  Tex.  64;  Hamburg  v.  Liverpool,  L.  &  G. 
Ins.  Co.  42  Fla.  86,  27  So.  872, — holding  proper  to  allow  amendment  that 
strikes  out  nominal  plaintiff  and  permits  suit  to  proceed  in  name  of  use  of 
plaintiff;  Rabb  v.  Rogers,  67  Tex.  335,  3  S.  W.  303,  holding  that  suit  in  ward's 
name  may  be  amended  by  making  guardian  plaintiff;  Dickenson  v.  Harris,  48 
Ark.  365,  3  S,  W.  58,  holding  wife  for  whose  benefit  suit  is  brought  may  be 
made  party  plaintiff  by  ^imendment;  Long  v.  Smith,  39  Tex.  160,  holding  it 
not  error  to  permit  intervenor  to  take  judgment  in  his  own  name;  Hume  v. 
Kelly,  28  Or.  398,  43  Pac.  380,  holding  suit  by  county  attorney  for  benefit 
of  county  may  he  amended  by  making  county  plaintiff;  Moore  v.  Rice,  51 
Tex.  289-  holding  that  suit  instituted  by  nominal  plaintiff  may  proceed  in 
name  of  beneficiary  on  death  of  former;  Martel  v.  Somcrs,  26  Tex.  651,  hold- 
ing permitting  of  substitution  by  amendment,  of  real  for  nominal  plaintiff  not 
error;  Hanlin  v.  Baxter,  20  Kan.  134,  holding  that  justice  of  peace  has  power 
to  permit  amendment  of  bill  of  particulars  substituting  name  of  another  party 
as  plaintiff. 
—  Necessity  of  notice  to  adverse  party. 

Cited  in  Bryan  v.  Lund,  26  Tex.  98,  holding  that  defendant  must  be  served 
with  process  when  new  party  comes  into  suit;  Perry-Rice  Grocery  Co.  v.  Crad- 
dock  Grocery  Co.  34  Tex.  Civ.  App.  442,  78  S.  W.  966,  holding  it  unnecessary 
to  serve  notice  to  adverse  party  where  use  plaintiff  is  substituted  by  amendment 
for  nominal  plaintiff;  Smith  v.  Harrington,  3  Wyo.  603,  27  Pac.  803,  holding 
that  heirs  of  deceased  ejectment  plaintiff  must  be  notified  of  her  assignee's 
application  to  prosecute  suit;  Siese  v.  Malsch,  54  Tex.  355,  holding  service 
of  scire  facias  on  heirs  of  deceased  defendant,  insufficient  unless  based  on  a 
suggestion  of  her  death. 

70  AM.  DEC.  326,  SIIELTON  v.  BERRY,  19  TEX.  154. 
What  constitutes  nn  affidavit. 

Cited  in  reference  note  in  50  A.  S.  R.  165,  on  what  constitutes  an  affidavit. 
Xe«;essity  of  signing  of  affidavit  by  deponent. 

Cited  in  Metcalf  v.  Prescott,  10  Mont.  283,  26  Pac.  1037,  to  effect  that  aflSdavit 
need  not  be  signed;  Anderson  v.  Cochran,  93  Tex.  583,  37  S.  W.  29,  holding 
affidavit  to  claim  against  decedent's  estate  must  be  signed  by  affiant;   Gill  ▼. 
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Ward,  23  Ark.  16,  holding?  that  affidavit  for  appeal,  duly  certified  by  justice 
need  not  be  signed  by  affiant  in  absence  of  rule  or  statute  requiring  it;  Lutz  v. 
Kinney,  23  Nev.  279,  46  Pac.  257,  holding  that  affidavit  to  chattel  mortgage 
need  not  be  signed  by  affiant  if  no  statute  or  rule  of  law  requires  it;  Alford  v. 
McCormac,  90  N.  C.  151,  holding  that  affidavit  of  verification  to  complaint  need 
not  be  signed  by  affiant;  Watts  v.  Woniack,  44  Ala.  606,  holding  affidavit  for 
issuance  of  an  attachment  need  not  be  subscribed  if  the  statute  allowing  attach- 
ment does  not  require  it;  Turpin  v.  The  Eagle  Creek,  L.  W.  L.  Gravel  Road 
Co.  48  Ind.  45,  holding  that  affidavit  of  assessors  need  not  be  subscribed  when 
neither  statute  nor  rule  of  law  requires  it;  Watts  v.  Womack,  44  Ala.  605, 
holding  affidavit  for  issuance  of  attachment  amendable  where  signature  is  mat- 
ter of  form  only  under  the  statute. 

Cited  in  reference  notes  in  5  A.  S.  R.  31,  on  signing  affidavit;  96  A.  S.  R.  70, 
on  necessity  of  signature  to  affidavit. 
—  Waiver  of  lack  of  signature. 

Cited  in   Eddy  v.   Beal,  34   Ind.   169,   which   holds  objection  to   affidavit  for 
want  of  signature  of  affiant  waived  by  appearance  and  trial  upon  merits. 
Sufficiency  of  jurat  to  affidavit. 

Cited  in  Morris  v.  State,  2  Tex.  App.  502,  holding  affidavit  with  jurat  unsigned 
by  officer  before  whom  it  is  taken  insufficient,  foundation  to  information  in  crim- 
inal proceeding;  Barhydt  v.  Alexander,  59  Mo.  App.  188,  holding  affidavit  a 
nullity  that  does  not  disclose  on  its  face  that  it  was  taken  by  notary  within 
county  for  which  he  was  appointed;  Bantley  v.  Finney,  43  Neb.  794,  62  N.  W. 
213,  admitting  parol  evidence  to  show  that  affidavit  without  jurat,  upon  which 
service  by  publication  was  made,  was  sworn  to  by  affiant  before  officer;  Wyatt 
V.  Jeffries,  43  Tex.  154,  holding  affidavit  made  before  county  clerk  not  authorized 
to  administer  oaths,  a  nullity. 
Necessity  of  jurat. 

Distinguished  in  Metcalf  v.  Prescott,  10  Mont.  283,  26  Pac.  1037,  which  holds 
paper  not  an  affidavit  which  is  without  jurat  or  any  other  indication  that  it  was 
sworn  to  before  officer. 
Amendment  of  jurat. 

Cited   in   WMlliams  v.   Stevenson,   103  Ind,   243,   holding  affidavit   to   posting 
of  notices  may  be  amended  on  appeal  by  affixing  jurat  of  clerk  of  court. 
Duty  of  administrator  to  object  to  insufficient  authentication  of  claim. 

Cited  in  Heath  v.  Garrett,  46  Tex.  23,  w^hich  holds  that  administrator  waives 
right  to  objection  that  claim  not  authenticated  by  proper  party  if  not  made  when 
claim  is  presented. 

Cited  in  note  in  70  A.  D.  327,  on  proof  of  claim  against  decedent's  estate. 

Distinguished  in  Walters  v.  Prestidge,  30  Tex.  65,  holding  administrator  bound 
to  reject  claim  not  authenticated  by  affidavit  in  form  or  substance  as  indicated 
in  the  statute. 

Amendment  of  pleadin^c* 

Cited  in  Bosen  t.  Billington,  82  Tex.  137,  18  S.  W.  101,  reversing  judgment 
refusing  to  allow  attorneys  to  amend  pleading  by  adding  their  signatures. 
Requisites  of  affidavit  for  attacliment. 

.  Cited  in  reference  lote  in  74  A.  D.  77,  on  requisites  of  averments  of  affidavits 
for  attachment. 
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70  AM.  DEC.   32  7,  ROSS  v.  SMITH,   19  TEX,    171. 
Instruments  transferable  by  delivery. 

Cited  in  reference  notes  in  95  A.  D.  93,  as  to  what  instruments  are  trans- 
ferable by  delivery;  33  A.  S.  R,  372,  on  transfer  of  negotiable  instrument  by 
delivery. 
Presumption  of  ownership  of  note  from  possession. 

Cited  in  Linn  v.  Willis,  1  Posey  Unrep.  Cas.  (Tex.)  158,  holding  possession  of 
note  indorsed  in  blank  prima  facie  evidence  of  good  title;  Rider  v.  Duval,  28 
Tex.  622,  holding  that  holder  of  promissory  note  payable  to  bearer,  prima  facie 
its  legal  owner;  Johnson  v.  Mitchell,  50  Tex.  212,  32  A.  R.  602,  holding  note 
•  payable  to  bearer  and  indorsed  or  assigned,  prima  facie  evidence  of  ownership; 
Shepard  v.  Hanson,  9  N.  D.  249,  83  N.  W.  20,  holding  proof  of  ownership  of  note 
in  hands  of  guardian  necessary;  Merrill  v.  Smith,  22  Tex.  63,  holding  mere  posses- 
sion of  non-negotiable  note  insufficient  to  entitle  him  to  judgment;  Ball  v.  Hill, 
38  Tex.  237,  holding  that  possession  of  non-negotiable  note  without  written  as- 
signment is  not  evidence  of  ownership;  School  Dist.  No.  7  v.  Reeve,  56  Ark. 
68,  19  S.  W.  106,  holding  possession  of  warrant  payable  to  order  of  another  not 
sufficient  evidence  of  title. 

Cited  in  reference  note  in  33  A.  S.  R.  372,  on  possession  of  negotiable  in- 
strument as  ownership. 

70  AM.  DEC.  330,  MURRAY  v.  ABLE,   19  TEX.  21S. 
When  vendor's  lien  follows  assignment  of  note. 

.  Cited  in  Cannon  v.  McDaniel,  46  Tex.  303,  holding  that  lien  securing  note  it 
an  incident  thereto,  and  follows  it;  Sheppard  v.  Thomas,  26  Ark.  645,  holding 
that  when  lien  reserved  is  personal,  assignment  of  note  must  show  that  lien  fol- 
lows it;  Flanagan  v.  Cushman,  48  Tex.  241,  holding  that  transfer  of  note  car- 
ries lien  unless  shown  that  such  was  not  intention  of  parties;  White  v.  Downs, 
40  Tex.  225,  holding  that  transfer  by  delivery-  of  note  secured  by  vendor's  lien, 
payable  to  bearer,  passes  lien;  Hutton  v.  Moore,  26  Ark.  382,  holding  vendor's 
lien  available  to  assignee  of  notes  given  for  price  of  land  where  vendor  withholds 
title  to  land  and  notes  show  upon  face  for  what  lands  they  were  given;  Houston 
&  T.  C.  R.  Co.  V.  Bremond,  66  Tex.  159,  18  S.  W.  448,  holding  that  assignment 
of  debt  passes  with  it  liens  that  secure  it. 

Cited  in  reference  notes  in  81  A.  D.  241,  on  assignment  of  note  given  to  secure 
purchase  money  of  land  as  carrying  with  it  vendor's  lien  on  property ;   90  A. 
D.  301,  as  to  whether  vendor's  lien  passes  to  assignee  of  note  given  for  purchase 
money  of  land. 
Assignment  of  vendor's  .lien. 

Cited  in  reference  notes  in  81  A.  D.  156,  on  assignment  or  transfer  of  vendor's 
lien;  81  A.  D.  241,  on  assignment  of  vendor's  lien. 

70  AM.  DEC.  331,  MILLS  v.  HOWETH,  19  TEX.  257. 
When  conveyance  Is  fraudulent  as  to  creditors. 

Cited  in  Blankenship  v.  Turner,  3  Tex.  App.  Civ.  Cas.  (Willson)  .503,  holding 
sale  made  with  intention  of  defrauding  creditors,  void;  Cox  v.  Miller,  54  Tex. 
16,  to  point  that  grantee  in  fraudulent  voluntary  deed  is  affected  by  fraud,  if  he 
attempt  to  claim  benefit  thereunder,  though  with(  ut  knowledge  of  fraud. 

Cited  in  reference  notes  in  73  A.  D.  178,  on  voidability  of  conveyances  made 
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to  defraud  creditors  or  subseqtient  purchasers;  73  A.  D.  287,  on  invalidity  of  trans- 
fer for  valuable  consideration  made  with  intent  to  hinder,  delay,  and  defraud 
creditors;  74  A.  D.  773,  on  rule  that  valuable  consideration  will  not  make 
fraudulent  conveyance  valid. 

Cited  in  notes  in  32  L.R.A.  37,  on  what  constitutes  participation  by  purchaser 
in  vendor's  fraud  so  as  to  invalidate  as  against  vendor's  creditors  transfer  made 
on  good  consideration;  32  L.R.A.  40,  on  effect  of  payment  of  full  consideration 
on  validity  of  transfer  made  by  vendor  in  fraud  of  creditors. 
—  Kftect  of  purchaser's  knowledgre  of,  or  participation  in,  fraud. 

Cited  in  Blum  v.  Simpson,  66  Tex.  84,  17  S.  W.  402,  holding  that  where  pur- 
chaser has  notice  that  vendor  is  selling  to  defraud  creditors,  or  has  reasons 
to  arouse  his  suspicions,  such  sale  is  void  as  to  vendor's  creditors;  Wilson  v. 
Prewett,  3  Woods,  631,  Fed.  Cas.  No.  17,828,  holding  knowledge  of  facts  suf- 
ficient to  excite  the  suspicions  of  a  prudent  man  or  woman,  sufficient  notice; 
Weisiger  v.  Chisholm,  28  Tex.  780,  holding  that  where  vendee  participates  in 
fraudulent  acts  of  vendor,  sale  is  void  as  to  vendor's  creditors;  Tray  lor  v. 
Townsend,  61  Tex.  144,  holding  that  actual  knowledge  need  not  be  proved  if 
purchaser  had  means  of  knowing  fraud  by  use  of  reasonable  diligence. 

Cited  in  reference  note  in  75  A.  D.  236-237,  on  effect  of  grantee's  participation 
in  conveyance  for  purpose  of  hindering,  delaying,  or  defrauding  creditors;  83  A. 
D.  122,  on  effect  of  grantee's  participation  in  vendor's  fraud;  34  A.  S.  R.  399, 
on  knowledge  of  facts  sufficient  to  put  grantee  on  inquiry  as  to  grantor's  fraudu- 
lent intent. 

Cited  in  reference  notes  in  1  L.R.A.  618,  on  effect  of  vendee's  knowledge  of 
grantor's  fraud  in  making  conveyance;   32  L.R.A.  45,  on  knowledge  or  notice 
sufficient  to  put  purchaser  upon  inquiry  as  to  vendor's  fraudulent  intent. 
Necessity  of  verdict  according:  to  evidence. 

Cited  in  Hamman  v.  Willis,  62  Tex.  507,  upholding  right  of  jury  to  arrive  at 
value  of  services,  consideration  of  all  the  evidence,  though  result  reached  is  less 
than  some  witnesses  testiiSed  to. 
Instructions  calling  attention  to  particular  parts  of  evidence. 

Cited  in  reference  note  in  73  A.  D.  287,  on  impropriety  of  calling  minds  of 
jury  to  particular  parts  of  evidence. 

70  AM.  DEC.   333,  COOPER  v.  SINGLETON,   19  TEX.   260. 
Vendor's  duty  to  convey  good  title. 

Cited  in  Frazier  v.  Boggs,  37  Fla.  307,  20  So.  245,  holding  that  under  contract 
to  convey  lot  by  "good  and  sufficient  deed,"  grantor  is  bound  to  make  a  perfect 
title. 
Failure  of  title  as  defense  to  action  for  purchase  price. 

Cited  in  Griel  v.  Lomax,  86  Ala.  132,  5  So.  325,  holding  that  purchaser  failing 
to  take  covenants  of  title  has  no  remedy  either  in  law  or  equity;  in  the  absence 
of  fraud,  if  his  title  fails;  Littlefield  v.  Tinsley,  22  Tex.  259,  holding  vendee 
under  executory  contract  for  sale  of  land  entitled  to  resist  payment  of  purchase 
money  note  on  failure  of  his  title:  Oury  v.  Saunders,  77  Tex.  278,  13  S.  W.  1030, 
holding  that  purchaser  can  offset  in  action  for  purchase  price  the  exact  amount 
paid  to  extinguish  an  outstanding  title,  and  no  more;  Jones  v.  Philips,  59 
Tex.  609,  holding  that  rights  of  parties  to  land  contract  should  be  adjusted  with 
reference  to  improvements  made  in  good  faith;   Smith  v.  Nolen,  21  Tex.  496; 
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Groesbeck  v.  Harris,  82  Tex.  411,  14  S.  W.  860,  holding  that  superior  outstand- 
ing  title  and  danger  of  eviction,  of  which  vendee  had  no  notice,  is  defense  to  suit 
for  purchase  upon  executed  contract;  Ogbum  v.  Whitlow,  80  Tex.  239,  15  S.  W. 
807,  holding  indisputable  superior  outstanding  title  defense  to  action  for  pur- 
chase price  under  executed  contract  for  purchase  of  land;  Baldridge  v.  Cook, 
27  Tex.  565,  holding  *that  pending  suit  involving  title  to  premises  purchased, 
no  defense  to  action  for  purchase  price,  where  vendee  purchased  with  knowledge 
of  and  in  reference  to  such  suit:  May  v.  Taylor,  27  Tex.  125,  holding  unpaid 
mortgage  defense  to  action  for  purchase  price,  though  contract  executed  where 
grantor's  estate  is  insolvent;  Blanks  v.  Ripley,  8  Tex.  Civ.  App.  156,  27  S.  W. 
732,  holding  that  partial  failure  of  consideration  entitles  abatement  in  purchaae 
price;  Gober  v.  Hart,  36  Tex.  139,  holding  proof  of  superior  outstanding  title, 
without  actual  eviction,  good  defense  to  action  for  purchase  price  upon  executory 
contract;  Fagan  v.  McWhirter,  71  Tex.  567,  9  S.  W.  677,  holding  partial  failure 
of  title  no  defense  to  vendee  taking  warranty  deed  with  full  knowledge  of  facta, 
his  possession  being  undisturbed;  Estell  v.  Cole,  62  Tex.  695,  holding  superior 
outstanding  title  good  excuse  for  failure  to  pay  purchase  price  under  executory 
contract;  Rancho  Bonito  Land  &  Live  Stock  Co.  v.  North,  92  Tex.  72,  45  S.  W. 
994,  on  right  to  defend  against  purchase  money  notes  by  showing  superior  out- 
standing title;  Price  v.  Blount,  41  Tex.  472,  holding  that  purchaser  under  execut- 
ed contract  cannot  resist  payment  unless  eviction  or  reasonable  certainty  thereof 
is  shown;  Neyland  v.  Neyland,  70  Tex.  24,  7  S.  W.  651,  holding  that  purchaser  un- 
der executed  contract  cannot  resist  payment  unless  sale  was  induced  by  fraud  or 
there  is  defect  in  title  not  known  when  sale  was  made;  Norris  v.  Ennis,  60  Tex.  83, 
holding  that  vendee  under  warranty  deed  may  resist  payment  of  purchase  price 
without  showing  eviction,  where  acceptance  of  deed  was  induced  by  fraud ;  May  v. 
I  vie,  68  Tex.  379,  4  S.  W.  641,  holding  that  purchaser  under  warranty  deed  can- 
not resist  payment  of  purchase  price  for  defect  in  title  of  which  he  had  knowl- 
edge when  purchase  made;  Zimpelman  y.  Hipwell,  4  C.  C.  A.  609,  2  U.  S.  App. 
568,  54  Fed.  848,  holding  that  purchaser  cannot  resist  payment  where  he  has 
not  shown  failure  or  partial  failure  of  title  or  that  he  has  been  or  is  liable  to 
be  evicted  by  superior  outstanding  title  of  which  he  had  no  notice  at  time  of 
purchase. 

Cited  in  reference  notes  in  74  A.  D.  739,  on  vendee's  right  to  relief  on  ground 
of  defect  in  title;  81  A.  D.  638,  as  to  when  vendee  must  rely  upon  covenants  in 
case  of  defect  in  title;  83  A.  D.  192,  on  defect  of  lack  of  title  in  vendor  as  de- 
fense to  action  for  price;  88  A.  D.  81,  on  rights  of  purchaser  of  land  knowing 
title  to  be  defective;  94  A.  D.  50,  on  want  of  title  as  defense  to  action  for 
purchase  money;  94  A.  D.  51,  on  distinction  between  liabilities  as  to  purcliase 
money  of  vendee  in  executory  contract  and  vendee  in  executed  contract  for  sale 
of  land;  90  A.  D.  428,  on  concealment  of  defects,  fraud,  or  surprise  as  vitiating" 
contract  of  sale;  5  A.  S.  R.  830,  on  proof  of  defective  title  by  vendee  in  executed 
sale  of  realty  to  avoid  payment;  12  A.  S.  R.  853,  on  defect  of  title  as  defense 
available  to  vendee  for  purchase  price;  56  A.  D.  58,  on  defect  in  title  as  defense 
in  suit  for  purchase  money,  in  executory  contract  for  sale  of  lands. 

Cited   in   note   in   49   A.   D.   679,   on   right  of   purchaser   to  deduct   for   en- 
ciunbrances. 
—  Necessity  of  restoring  possession. 

Cited  in  Demaret  v.  Bennett,  29  Tex.  262,  holding  that  where  defendant  resists 
payment  of  purchase  money  note  on  ground  of  failure  of  title,  he  must  return 
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possession  of  premises;  Kiser  v.  Lunsford,  38  Tex.  Civ.  App.  463,  86  S.  W.  927, 
holding  that  defense  cannot  prevail,  where  title  fails  to  one  of  two  separate  tracts 
sold  in  gross,  unless  possession  is  restored  and  deed  tendered  for  cancelation; 
Earle  v.  Marx,  80  Tex.  39,  15  S.  W.  695,  holding  no  defense  where  vendee  is  in 
possession,  and  vendor  subsequently  obtained  title  to  remaining  interest;  Haral- 
son v.  Langford,  06  Tex.  Ill,  18  S.  W.  339,  holding  that  purchaser  remaining  in 
possession  of  land  cannot  defend  action  for  without  establishing  purchase  price, 
defect  in  title,  danger  of  eviction  and  circumstances  repelling  presumption  of  his 
knowledge  of,  and  intention  to  run  risk  of  defect. 

Distinguished  in  Morris  v.  Brown,  38  Tex.  Civ.  App.  266,  85  S.  W.  1015,  holding 
it  unnecessary,  for  vendee  to  offer  to  reconvey  where,  having  paid  larger  part  of 
purchase  money  and  having  erected  permanent  and  valuable  improvements  he 
seeks  to  avoid  further  payment  because  of  failure  of  title. 
Saflielency  of  plea  of  failure  of  consideration. 

Cited  in  Lemmon  v.  Hanley,  28  Tex.  219,  holding  that  plea  of  failure  of  consid- 
eration must  allege  a  superior  outstanding  title,  of  which  defendant  had  no  notice; 
Linn  v.  Willis,  1  Posey,  Unrep.  Cas.  (Tex.)  168,  holding  defense  of  failure  of  con- 
sideration, in  action  to  foreclose  vendor's  lien,  insufficient  without  allegations  as 
to  invalidity  of  title,  and  offer  to  restore;  Herron  v.  De  Bard,  24  Tex.  181,  hold- 
ing plea  of  failure  of  consideration  defective  in  not  showing  that  vendee  had  no  no- 
tice of  encumbrance  and  outstanding  title;  Hurt  v.  Blackburn,  20  Tex.  601,  hold- 
ing it  unnecessary  for  defendant  in  action  for  purchase  price  to  allege  lack  of 
knowledge  of  defect  in  title,  where  contract  has  not  been  executed  by  giving  of 
deed ;  Luckie  v.  McGlasson,  22  Tex.  282,  holding  answer  of  defendant  insufficient  in 
not  stating  that  representations  of  title  were  relied  on  by  defendant;  Moore  v. 
Vogel,  22  Tex.  Civ.  App.  235,  54  S.  W/  1061,  holding  plea  alleging  defect  in  title, 
insufficient  in  absence  of  allegation  of  fraud  or  misrepreaentation,  or  defendant's 
ignorance  of  the  defect,  and  there  is  no  offer  to  recovery;  Estelle  v.  Cole,  52  Tex. 
170,  holding  that  answer  of  defendant  in  trespass  to  try  title  alleging  defendant's 
purchase  of  the  land,  a  defect  in  title,  absence  of  forfeiture  clause,  and  an  offer 
to  bring  ui^paid  money  into  court  to  be  paid  over  on  decree  protecting  his  title 
sufficiently  excused  the  forfeiture;  Johnson  v.  Powell,  34  Tex.  628,  holding  proof  of 
utter  failure  of  consideration  sufficient  without  showing  actual  eviction;  Carson 
V.  Kelley,  57  Tex.  379,  holding  vendee  under  absolute  deed  with  general  warranty, 
must  aver  in  his  answer  ignorance  of  defect  in  title  at  time  of  purchase,  where 
he  seeks  to  defend  suit  for  purchase  money;  Tooke  v.  Bonds,  29  Tex.  419,  holding 
plea  of  failure  of  consideration  insufficient  without  averring  want  of  title  in 
vendee,  or  eviction. 

Distinguished  in  Rock  v.  Heald,  27  Tex.  523,  holding  mere  allegation  by  de- 
fendant in  action  for  purchase  price  of  land  sold  by  administrator,  after  con- 
firmation by  the  court,  that  no  formal  deed  had  been  given  by  administrator,  in- 
sufficient, in  absence  of  allegation  of  defect  in  title. 
Burden  of  proving  defect  In  title. 

Cited  in  Johnson  v.  Long,  27  Tex.  21,  holding  that  vendee  must  establish 
beyond  doubt,  that  title  had  failed  in  whole  or  in  part,  and  there  is  danger 
of  eviction. 

Distinguished  in  Brown  v.  Montgomery',  89  Tex.  250,  34  S.  W.  443,  holding 
that  failure  of  title  need  not  be  proved  beyond  doubt,  but  only  to  extent  required 
aa  to  other  issues  in  civil  cases. 
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Bnrden  of  proving  knowledgre  of  defect  In  title. 

Cited  in  Green  v.  Chandler,  25  Tex.  148;  Llttlefield  v.  Tinsley,  26  Tex.  353; 
Hurt  V.  McReynolds,  20  Tex.  695, — holding  under  executory  contract  knowledge 
of  defect  of  title  by  vendee  must  be  alleged  and  proved  by  vendor. 
Proper  parties  to  action. 

Cited  in  Estell  v.  Cole,  52  Teru  170;  Faubion  v.  Rogers,  66  Tex.  472,  1  S.  W. 
166;    Holloway  v.  Blum,   60  Tex.   625;    Culbertson  v.   Blanchard,  79  Tex.   486, 
15  S.  W.  700, — ^holding  that  all  parties  having  interest  in  the  subject  mfitter 
may  be  made  parties  to  the  suit. 
Descent  of  community  property. 

Cited  in  Magee  v.  Rice,  37  Tex.  483,  on  rights  of  children  to  one-half  of  com- 
munity property  upon  death  of  mother. 

70  AM.  DEC.  S41,  PRYOR  v.  STONE,  19  TEX.  S71. 
What  constitntes  homestead. 

Cited  with  special  approval  in  Moore  v.  Whitis,  30  Tex.  440,  holding  that 
homestead  will  include  store  house  located  on  same  lot  on  which  owner  re- 
sides and  in  which  he  conducts  his  mercantile  business. 

Cited  in  reference  notes  in  76  A.  D.  439;  93  A.  D.  432;  52  A.  S.  R.  597, — 
on  what  is  a  homestead;  76  A.  D.  106;  81  A.  D.  438;  80  A.  S.  R.  783,— on 
what  may  be  exempt  as  a  homestead;  96  A.  S.  R.  331,  on  extent  of  homestead 
right  in  double  house;  99  A.  S.  R.  98;  106  A.  S.  R.  53, — on  what  property 
may  be  subject  of  homestead. 

Cited  in  notes  in  76  A.  D.  251,  as  to  when  premises  constitute  homestead; 
76  A.  D.  518,  as  to  what  may  be  claimed  or  be  exempt  as  homestead. 
—  Urban  homestead. 

Cited  in  Hensley  v.  Shields,  6  Tex.  Civ.  App.  136,  25  S.  W.  37,  holding  that 
only  limit  upon  urban  homestead  is,  that  it  shall  not  exceed  constitutional 
bounds  as  to  value;  Waggener  v.  Haskell,  89  Tex.  435,  35  S.  W.  1,  holding 
that  urban  homestead  includes  lots  detached  from  place  of  residence  and  culti- 
vated in  grain  and  vegetables  by  owner,  whose  occupation  was  that  of  gardener. 

Cited  in  reference  notes  in  81   A.  D.  454;   60  A.  S.  R.  491, — on  rural  and 
urban  homesteads. 
liimitation  of  value  of  homestead. 

Cited  in  reference  note  in  83  A.  D.  129,  on  limitation  of  value  of  homestead. 
Homestead  In  partnership  property. 

Cited  in  reference  notes  in  40  A.  S.  R.   467,  on  homestead  in  partnership 
realty;   17   A.  S.  R.  868,  on  setting  apart  homestead  in  partnership  property 
subject  to  claims  of  creditors. 
Homestead  In  disconnected  parcels. 

Cited  in  Williams  v.  Hall,  33  Tex.  212,  holding  rtiral  homestead  may  con- 
sist of  separate  parcels  of  land;  Ragland  v.  Rogers,  34  Tex.  617,  holding  town 
homestead  may  consist  of  separate  parcels  of  land;  Jaffrey  v.  McGougli,  88 
Ala.  648,  7  So.  333,  holding  homestead  should  be  selected  in  one  compact 
body;  Jaffrey  v.  McGough,  88  Ala.  648,  7  So.  333,  holding  homestead  may  be 
separated  by  higliways  and  watercourses;  Iken  v.  Olenick,  42  Tex.  195,  holding 
land  occupied  by  storehouse  disconnected  from  homestead  not  a  part  of  home- 
stead. 

Cited  in  reference  notes  in  83  A.  D.  129,  on  homestead  on  contiguous  lands; 
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27  A.  S.  R.  311,  on  contiguous  land  as  homestead;  36  A.  S.  R.  244,  on  home- 
stead in  noncontiguous  tracts  of  land. 

Cited  in  note  in  70  A.  D.  3o2,  on  extension  of  homestead  right  to  adjacent 
or  noncontiguous  premises. 

Use  to  wlileli  hoinestead  may  or  mast  be  put. 

Cited  in  Houston  &  G.  N.  R.  Co.  v.  Winter,  44  Tex.  597 ;  Harris  v.  Matthews, 
36  Tex.  Civ.  App,  424,  81  S.  W.  1198;  American  Freehold  Land  Mortg.  Co. 
V.  Pace,  23  Tex.  Civ.  App.  222,  56  S.  W.  377, — ^holding  that  use  made  of  land 
may  determine  its  character  as  part  of  homestead  or  not;  Campbell  v.  Adair,  45 
Miss.  170,  holding  use  of  property  as  a  homestead  must  be  active,  and  not  con- 
structive; Anderson  v.  Sessions,  93  Tex.  279,  77  A.  S.  R.  873,  51  S.  W.  874, 
holding  use  of  lot  as  garden,  sufficient;  Inge  v.  Cain,  65  Tex.  75,  holding  that 
constitution  of  1876  extended  homestead  exemption  to  place  of  business;  Bald- 
win v.  Tillery,  62  Miss.  378,  holding  owner  of  homestead  may  erect  thereon 
any  building  necessary  for  use  of  family;  Stanley  v.  Greenwood,  24  Tex.  224, 
76  A.  D.  106,  holding  a  single  man's  law  office  not  within  meaning  of  law  ex- 
empting homesteads;  Clift  v.  Kaufman,  60  Tex.  64,  holding  that  store  situated 
on  part  of  homestead  tract  and  in  which  owner  carried  on  his  business,  consti- 
tuted part  of  homestead. 

Cited  in  reference  note  in  82  A.  D.  712,  on  nature  of  occupancy  as  affecting 
homestead  exemption;  91  A.  D.  644,  on  rule  that  homestead  embraces  lot  and 
house  used  as  home  together  with  buildings  thereto  appurtenant;  42  A.  S.  R. 
116,  on  premises  used  partially  for  hotel  as  homestead;  61  A.  S.  R.  629;  77 
A.  S.  R.  884, — on  what  may  be  included  in  homestead;  79  A.  S.  R.  123;  96 
A.  S.  R.  280, — on  hotel  as  subject  of  a  homestead. 

—  Necessity  of  occupation. 

Cited  in  Bonner  v.  Minnier,  13  Mont.  269,  40  A.  S.  R.  441,  34  Pac.  30, 
holding  the  word  "homestead"  itself  embodies  the  idea  of  occupation;  Hale 
V.  Heslip,  16  lowa^  451,  holding  that  property  does  not  become  impressed  with 
its  homestead  character  until  actually  occupied;  Clark  v.  Nolan,  38  Tex. 
416,  holding  homestead  in  town  cannot  include  vacant,  unoccupied  lots;  Bonner  v. 
Minnier,  13  Mont.  269,  40  A.  S.  R.  441,  34  Pac.  30,  holding  bare  intention,  without 
visible  acts  of  occupancy,  not  sufficient  to  constitute  homestead. 

Cited  in  reference  notes  in  76  A.  D.  439,  on  what  occupancy  necessary  to 
constitute  homestead;  82  A.  D.  117,  on  necessity  of  actual  use  and  occupation 
to  constitute  homestead;  87  A.  D.  249,  on  necessity  of  actual  residence  to  pro- 
tect homestead  from  sale  under  execution;  32  A.  S.  R.  203,  as  to  what  oc- 
cupancy will  support  claim  of  exemption  of  homestead;  57  A.  S.  R.  26 J,  on 
sufficiency  of  intention  to  occupy  homestead;  57  A.  S.  R.  928,  on  necessity  of 
possession  and  occupation  of  homestead;  34  A.  S.  R.  838;  81  A.  S.  R.  687; 
86  A.  S.  R.  834,— on  necessity  of  actual  occupancy  of  homestead. 

Cited  in  note  in  81  A.  D.  407,  on  necessity  of  occupation  to  constitute  home- 
ttead. 

—  Leased  building  as  part  of. 

Cited  in  Garrett  v.  Jones,  95  Ala.  96,  10  So.  702,  holding  house  in  town,  a 
part  of  which  was  leased  for  a  barroom,  not  a  homestead;  Oppenheimer  v. 
Fritter,  79  Tex.  99,  14  S.  W.  1051,  holding  that  rented  buildings  and  land  for 
which  ground  rent  was  paid  did  not  constitute  part  of  owner's  homestead; 
Kurz  V.  Bursch,  13  Iowa,  371,  81  A.  D.  435,  holding  that  homestead  does  not 
include  buildings  which  are  rented  to  others  and  yield  revenue  to  owner. 
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Annotation  cited  in  McKeough  v.  McKeough,  69  Vt.  34,  37  Atl.  275,  to  point 
that  building  rented   to  another  cannot   constitute  part  of   lessor's  homesteftd 
though  erected  on  same  lots  with  his  dwelling. 
—  EiTect  of  store  in  part  of  dwelling. 

Cited  in  Woodward  v.  Till,  1   Mich.  N.  P.  210,  holding  that  homestead  will 
not  cease  to  be  such  because  apartment  in  dwelling  is  occupied  as  store. 
Title  to  support  homestead. 

Cited  in  reference  notes  in  83  A.'D.  745;  27  A.  S.  R.  167, — on  title  to  sup- 
port homestead;  84  A.  D.  GOO,  on  whether  homestead  exists  in  lands  held  in 
common  or  in  joint  tenancy;  9  A.  S.  R.  327,  on  husband's  right  to  homestead 
in  life  estate  or  in  estate  held  by  curtesy;  46  A.  S.  R.  154,  on  wife's  homestead 
in  land  in  which  husband  had  life  estate;  74  A.  S.  R.  103,  on  right  of  tenant 
by  curtesy  to  the  homestead. 

Cited  in  notes  in  81  A.  D.  455,  as  to  whether  homestead  rights  can  attach 
to  undivided  interests  in  lands;  87  A.  D.  281,  as  to  what  title  is  necessarj'  or 
suflficient  to  support  homestead. 

Abandonment  of  homestead. 

Annotation  cited  in  Smith  v.  Pearce,  85  Ala.  264,  7  A;  S.  R.  44,  4  So.  616, 
on  letting  of  part  of  homestead  as  abandonment  of  whole. 

Cited  in  reference  notes  in  76  A.  D.  439,  on  what  constitutes  abandonment 
of  homestead;  9  A.  S.  R.  518,  on  effect  of  temporary  absence  from  home- 
stead; 86  A.  S.  R.  834,  on  abandonment  of  homesteads. 

Cited  in  notes  in  102  A.  S.  R.  397,  on  lease  of  entire  property  as  indicat- 
ing intent  to  abandon  homestead;  102  A.  S.  R.  400,  on  removal  from  home- 
stead as  indicating  intent  to  abandon  it. 

70  AM.  DEC.   35S,  ELIilS  v.  MATTHEWS,   10  TEX.   300. 
Mental  incapacity  as  ground  for  Interfering  with  contract. 

Cited  in  Wiest  v.  Garman,  4  Houst.  (Del.)  119,  holding  that  mental  in- 
capacity to  contract  must  clearly  appear  to  warrant  court  in  annulling  con- 
tract; Wiest  V.  Garman,  3  Del.  Ch.  422,  holding  that  court  interferes  with  con- 
tract on  ground  of  mental  weakness  with  great  caution. 

Cited  in  reference  notes  in  73  A.  D.  161,  on  setting  aside  deed  of  gift  ob- 
tained from  imbecile  by  fraud,  misrepresentation,  or  imposition;  75  A.  D. 
672,  on  age,  imbecility,  and  undue  influence  as  proof  of  fraud  sufficient  to  set 
aside  deed;  83  A.  D.  523,  on  avoidance  of  deed  by  lunatic;  84  A.  D.  105,  on 
amount,  of  mental  weakness  necessary  to  avoid  deed  or  contract. 

Cited  in  note  in  36  L.R.A.  723,  on  presumption  of  sanity  with  relation  to 
contracts  and  conveyances. 

Mental  condition  as  bearing  on  fraud. 

Cited  in  Varner  v.  Carson,  59  Tex.  303;  International  &  G.  N.  R.  Co.  t. 
Shuford,  36  Tex.  Civ.  App.  251,  81  S.  W.  1189,  to  point  that  less  proof  of  de- 
ceit, oppression  or  imposition  is  sufficient  to  set  aside  contracts  with  parties 
of  weakened  mental  condition. 

What  constitutes  fraud. 

Cited  in  reference  note  in  82  A.  D.  634,  as  to  what  is  fraud  and  how  estab* 
lished  in  cases  where  confidential  relationship  existed. 
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Frand  as  qnestion  for  Jnry. 

Cited  in  reference  note  in  13  A.  S.  R.  431,  on  existence  of  fraud  as  question 
for  jury. 

70  AM.  DEC.  358,  ALEXANDER  T.  KENNEDY,  ^0  TEX.  488. 
Adverse  possession  by  cotenants. 

Cited  in  Davidson  v.  Green,  27  Tex.  Civ.  App.  394,  66  S.  W.  1110,  holding 
that  possession  of  one  coheir  is  possession  of  other  coheirs  and  is  held  in  trust 
for  their  benefit;  House  v.  Williams,  16  Tex.  Civ.  App.  122,  40  S.  W.  914, 
holding  that  in  order  to  put  statute  in  operation  cotenant  not  in  possession 
must  have  actual  or  presumptive  knowledge  that  cotenant  in  possession  is 
disputing  his  right  to  property;  Gilkey  v.  Peeler,  22  Tex.  663,  holding  mere  acts 
of  ownership  by  cotenant  not  sufficient  to  establish  adverse  possession;  Teal 
V.  Terrell,  58  Tex.  257,  holding  that  to  support  plea  of  limitation  by  cotenant 
he  must  clearly  establish  exclusive  adverse  possession;  linger  v.  Mooney,  03 
Cal.  586,  49  A.  R.  100,  holding  cotenant  charged  with  notice  of  notorious,  ad' 
verse  possession  of  other  cotenant;  Allen  v.  Long,  80  Tex.  261,  20  A.  S.  R. 
735,  16  S.  W.  43,  holding  that  ouster  and  adverse  holding  must  be  of  such 
character  as  to  put  limitation  in  motion;  Phillipson  v.  Flynn,  83  Tex.  580,  19 
S.  W.  136,  holding  possession  and  payment  of  taxes  do  not  constitute  assertion 
of  adverse  title;  Lewis  v.  Terrell,  7  Tex.  Civ.  App.  314,  26  S.  W.  754,  hold- 
ing undisturbed,  quiet  possession  of  land  as  a  home  warrants  presumption  of 
ouster;  Garcia  v.  Illg,  14  Tex.  Civ.  App.  482,  37  S.  W.  471,  holding  possession, 
payment  of  taxes,  and  making  improvements  only  ciicumstances  of  adverse 
possession;  New  York  &  T.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  601,  28  S. 
W.  206,  holding  that  adverse  holding  or  repudiation  of  cotenant's  rights  must 
be  such  as  amounts  in  law  to  ouster;  Humphreys  v.  Edwards,  89  Tex.  512,  36 
S.  W.  333,  to  point  that  actual  direct  notice  of  adverse  claim  is  not  required. 

Cited  in  reference  notes  in  43  A.  S.  R.  310,  on  adverse  possession  between 
cotenants;  74  A.  D.  72;  77  A.  D.  623;  93  A.  D.  311,— on  possession  of  one 
cotenant  as  possession  of  all;  74  A.  D.  61;  77  A.  D.  623;  79  A.  D.  650;  89 
A.  D.  495, — as  to  what  constitutes  ouster  of  one  cotenant  by  another;  90  A. 
D.  454,  as  to  what  constitutes  adverse  possession  and  ouster  of  tenant  in  com- 
mon by  cotenant;  90  A.  D.  454,  as  to  inference  by  jury  of  ouster  of  tenant 
in  common  by  cotenant;  92  A.  D.  589,  on  inferring  ouster  of  cotenant  by  long 
undisturbed  possession;  6  A.  S.  R.  437,  on  effect  of  cotenant's  deed  of  entire 
estate  to  stranger  to  constitute  ouster. 

Cited  in  notes  in  109  A.  S.  R.  619,  on  ouster  after  possession  has  been  held 
for  or  with  other  cotenants;  109  A.  S.  R.  625,  on  character  of  notice  of  adverse 
possession  by  one  tenant  in  common  against  cotenants. 

70  AM.  DEO.   363,  WHEELER  v.  HOLLIS,    10  TEX.   522,  Reaffirmod 

on  later  appeal  in  33  Tex.  512. 
Law  governing  distribution  of  estates. 

Cited  in  reference  notes  in  75  A.  D.  508,  on  law  of  domicil  governing  volun- 
tary transfers  and  succession  to  personal  property;  13  A.  S.  R.  903,  on  law 
of  domicil  as  governing  distribution  of  decedent's  estate;  27  A.  S.  R.  611.  en 
law  governing  distribution  of  personalty. 

Cited  in  note  in  75  A.  D.  560,  on  law  controlling  distribution  of  estates  of 
deceased  person. 

Am.  Dec.  Vol.  X.— 5. 
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Domlcll  off  minors. 

Cited  in  Trammell  v.  Trammell,  20  Tex.  406,  holding  that  domicile  of  infant 
children  remains  that  of  their  deceased  father;  Franks  v.  Hancock,  1  Posey 
Unrep.  Cas.  (Tex.)  554,  holding  that  as  a  general  rule,  minors  cannot  change 
their  domicile. 

Cited  in  reference  note  in  77  A.  D.  539,  on  right  of  guardian  to  change  dom- 
icil  of  ward. 

Cited  in  notes  in  89  A.  S.  R.  279,  on  change  of  ward's  domicil  outside  of 
jurisdiction  by  guardians  generally;  89  A.  S.  R.  280,  on  prevention  by  court 
of  guardian's  change  of  ward's  domicil. 

70  AM.  DEC.  871,  SILVAN  v.  COFFEE,  20  TEX.  4. 
Presnmption  as  to  homestead. 

Distinguished  in  Skaggs  v.  Mulkey,  1  Posey  Unrep.  Cas.  (Tex.)  488,  holding 
that  presumption  of  continuance  of  homestead  cannot  be  invoked  if  it  is  shown 
to  have  existed. 

70  AM.  DEC.  372,  SHEPHERD  v.  CASSIDAY,   20  TEX.  24. 
When  domicil  Is  lost. 

Cited  in  reference  notes  in  81  A.  D.  209,  on  one  domicil  not  being  lost  until 
new  one  is  gained;  83  A.  D.  509,  on  continuance  of  old  domicil  until  new  one 
is  acquired. 

Cited  in  notes  in  48  A.  S.  R.  713,  on  continuance  of  old  domicil  until  new  one 
is  acquired;  9  E.  R.  C.  807,  on  domicil  of  origin. 
I^oss  or  abandonment  of  homestead. 

Cited  in  McMillan  v.  Warner,  38  Tex.  410,  holding  intent  to  abandon  prov- 
able by  testimony  of  homesteader;  Beck  v.  Avindino,  29  Tex.  Civ.  App.  600, 
68  S.  W.  827,  holding  that  abandonment  may  be  fthown  without  proof  that 
owner  has  acquired  another;  Woolfolk  v.  Rickets,  41  Tex.  358,  holding  that 
homestead  may  be  abandoned  before  new  one  is  acquired. 

Cited  in  reference  note  in  84  A.  D.  382,  on  abandonment  or  forfeiture  of 
homestead. 

Cited  in  notes  in  60  A.  D.  608,  on  abandonment  of  homestead;  102  A.  S.  R. 
393,  as  to  time  when  intention  to  abandon  homestead  must  be  formed. 
—  What  constitutes. 

Cited  in  Gouhenaht  v.  Cockrell,  20  Tex.  90;  Scott  v.  Dyer,  60  Tex.  135.— hold- 
ing that  old  homestead  will  not  be  considered  abandoned  before  acquisition  of 
new  one  except  on  clear  and  conclusive  proof  of  abandonment  without  intention 
T^  return;  Cross  v.  Everts^  28  Tex.  523,  holding  homeetead  not  abandoned  by 
agreement  to  exchange;  Thomas  v.  Williams,  50  Tex.  269,  holding  homestead 
not  abandoned  by  removal  to  town;  Cox  v.  Harvey,  1  Posey  Unrep.  Cas.  (Tex.) 
268;  Sanders  v.  Sheran,  66  Tex.  655,  2  S.  W.  804, — holding  homestead  not  aban- 
doned by  intention  to  sell  on  contingency;  Fyffe  v.  Beers,  18  Iowa,  4,  85  A.  D. 
577,  holding  temporary  abandonment  where  design  to  return  is  never  relin- 
quished not  abandonment  of  claim;  Campbell  v.  Adair,  45  Miss.  170,  holding 
widow's  temporary  leasing  of  homestead  to  another  not  such  abandonment  as 
subjects  it  to  husband's  debts;  Reece  v.  Renfro,  68  Tex.  192,  4  S.  W.  545,  hold- 
ing homestead  abandoned  by  acquiring  home  in  another  state  and  sale  of  for- 
mer; Fyffe  V.  Beers,  18  Iowa,  4,  85  A.  D.  577;  Burch  v.  Mouton,  37  La.  Ann. 
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725;  Euper  y.  Alkire,  37  Ark.  283, — holding  homestead  not  abandoned  by  tem- 
porary removal. 

Cited  in  reference  notes  in  76  A.  D.  439;  87  A.  D.  249, — as  to  what  con- 
stitutes abandonment  of  homestead;  76  A.  D.  443,  on  temporary  absence  from 
homestead  not  constituting  abandonment;  77  A.  D.  714,  as  to  what  absence 
from  homestead  will  work  abandonment;  87  A.  D.  249,  on  necessity  of  actual 
residence  to  protect  homestead  from  sale  under  execution;  1  A.  S.  R.  776, 
on  necessity  that  intention  to  return  to  homestead  exist  at  time  of  remov- 
al; 9  A.  S.  R.  517,  on  temporary  removal*  from  homestead  as  abandonment. 

Cited  in  note  in  60  A.  D.  611,  on  necessity  of  clear  and  decisive  proof  to 
establish  abandonment  of  homestead. 

Distinguished  in  Windle  v.  Brandt,  55  Iowa,  221,  7  N.  W.  517,  holding 
homestead  destroyed  by  sale  of  portion  without  intention  of  occupying  re- 
mainder. 

Transfer  of  homestead. 

Cited  in  Re  Pratt,  1  Flipp.  353,  Fed.  Cas.  No.  11,370,  holding  homestead 
protected  in  Michigan  against  husband's  assignee  in  bankruptcy,  though  hus- 
band absconding,  if  his  family  still  reside  thereon;  Rix  v.  Capitol  Bank,  2 
Dill.  367,  Fed.  Cas.  No.  11,869,  holding  that  homestead  does  not  pass  to  as- 
signee in  bankruptcy;  Hamblin  v.  Warnecke,  31  Tex.  91,  holding  forced  sale 
of  homestead  void. 

Distinguished  in  Jordan  v.  Imthurin,  61  Tex.  276,  holding  surviving  hus- 
band's deed  of  trust  on  homestead  valid. 

70  AM.  DEC.  375,  HOPKINS  y.  I7PSUI7R,  20  TEX.  80. 
Validity  and  enforceability  of  subscription. 

Cited  in  Doyle  v.  Glasscock,  24  Tex.  200,  enforcing  payment  of  voluntary  sub- 
scription for  insane  asylum;  Cooper  v.  McCrinmiin,  33  Tex.  383,  7  A.  R.  268,  en- 
forcing pa3rment  of  bridge  subscription;  Williams  v.  Rogan,  59  Tex.  438,  enforc- 
ing payment  of  school  subscription;  Strong  v.  Eldridge,  8  Wash.  595,  36  Pac. 
696,  enforcing  payment  of  factory  subscription. 

Cited  in  reference  notes  in  79  A.  D.  364,  on  recovery  on  stock  subscription; 
82  A.  D.  121,  on  right  of  action  for  money  subscribed. 

Cited  in  notes  in  22  L.R.A.  80,  as  to  whether  subscription  contract  '19  joint 
or  several;  6  A.  D.  166,  on  recovery  of  subscriptions. 

Distinguished  in  McCrimmin  v.  Cooper,  27  Tex.  113,  refusing  to  enforce 
subscription  after  twelve  months'  delay,  without  proof  of  assent;  Patty  v. 
Hillboro  Roller  Mill  Co.  4  Tex.  Civ.  App.  224,  23  S.  W.  336,  holding  that  sub- 
scriber to  corporation  stock  can  withdraw  before  organization;  Ft.  Worth  A,  R. 
G.  R.  Co.  V.  Lindsey,  11  Tex.  Civ.  App.  244,  32  S.  W.  714,  refusing  to  en- 
force railroad  subscription  not  accepted  within  reasonable  time. 
Validity  of  contract  to  procure  free  site  for  public  bnilding. 

Cited  in  Island  County  v.  Babcock,  17  Wash.  438,  50  Pac.  54,  holding  contract 
with  county  commissioners  to  procure  free  site  for  public  building  not  void  as 
against  public  policy. 
Sufficiency  of  designation  of  beneficiaries  to  nphold  trust. 

Cited  in  Gidley  v.  Lovenberg,  35  Tex.  Civ.  App.  203,  79  S.  W.  831,  to  point 
that  sullicient  designation  of  class  will  alone  uphold  trust. 


Digitized  by  VjOOQIC 


70  AM«  DEC]  NOTES  ON  AMERICAN  DECISIONS.  68 

Enforcement  of  stockholders'     agreonent   to   pay   corporate   debts   and 
losses. 

Cited  in  Lillard  v.  Decatur  Cotton  Seed  Oil  Co.  14  Tex.  Ciy.  App.  67,  36  S. 
W.  792,  holding  mutual  agreement  of  stockholders  to  pay  corporate  debts 
and  losses,  complied  with  by  some,  enforceable  by  corporation  against  stock- 
holder refusing. 

Right  of  assignee  of  chose  in  action  to  sue. 

.  Cited  in  reference  note  in  88  A.  D.  308,  on  right  of  assignee  of  choses  in  ac- 
tion to  sue. 
Rights  assignable . 

Cited  in  reference  notes  in  70  A.  D.  511,  on  assignability  of  subscription  to 
build  dhurch;  88  A.  D.  748,  as  to  what  rights  of  action  are  assignable. 

70  AM.  DEC.  380,  DAWSON  v.  BflliUSR,  20  TEX.  171. 
When  statutory  remedy  is  deemed  cnmalatiTC. 

Cited  in  reference  note  in  82  A,  D.   167,  as  to  when  statutory  remedy  is 
deemed  cumulative. 
Necess^y  of  written  authority  for  sale  of  land  by  agent. 

Cited  in  Fisher  v.  Bowser,  41  Tex.  222,  holding  allegation  of  written  author- 
ity of  agent  to  sell  land  unnecessary;   Huffman  v.  Cartwright,  44  Tex.  296, 
holding  written  authority  unnecessary  to  enable  agent  to  make  contract  for 
sale  of  land. 
Applicability  of  statute  of  frauds  to  sales  by  auctioneers,  sheriffs,  etc. 

Cited  in  Rugely  v.  Moore,  23  Tex.  Civ.  App.  10,  54  S.  W.  379,  holding  that 
execution  purchaser  of  realty  whose  verbal  bid,  though  highest,  was  not  ac- 
cepted, cannot  have  specific  performance  without  some  written  memorandum 
showing  bid. 

Cited  in  reference  notes  in  76  A.  D.  306,  on  application  of  statute  of  frauds 
to  auction  sales;  83  A.  D.  186,  on  applicability  of  statute  of  frauds  to  sales 
by  auctioneers,  sheriffs,  and  administrators;  88  A.  D.  83,  as  to  whether  sher- 
iff's sale  is  within  statute  of  frauds. 
Necessity  of  allegation  that  contract  was  in  writing. 

Cited  in  Cross  v.  Everts,  28  Tex.  623,  holding  it  unnecessary  to  allege  whether 
or  not  agreement  for  sale  of  land  was  in  writing. 

C>ted  in  notes  in  16  A.  D.  149,  on  necessity  of  alleging  that  contract  was  in 
writing  in  action  on  a  contract  within  statute  of  frauds;  55  A.  D.  755,  on 
necessity  of  allegation  that  contract  within  statute  of  frauds  is  in  writing. 

70  AM.  DEC.  382,  WOOD  v.  CHABIBERS,  20  TEX.  947. 
Error  In  instructions  on  the  evidence. 

Cited  in  Lee  v.  Yandell,  69  Tex.  34,  6  S.  W.  665,  reversing  for  instructions 
giving  undue  prominence  to  certain  facts;  Hammond  v.  Coursey,  2  Posey  Unrcp. 
Cas.  (Tex.)  29;  Bureham  v.  Gann,  1  Posey  Unrep.  Cas.  (Tex.)  333, — reversing 
for  charge  calling  jury's  attention  to  particular  facts  of  evidence. 

Cited  in  reference  notes  in  79  A.  D.  665,  on  right  of  court  to  decline  to  call 
special  attention  to  particular  part  of  evidence;  90  A.  D.  344,  on  correctness 
of  instruction  stating  or  construing  evidence;  87  A.  D.  607,  on  right  of  par^ 
to  complain  of  instructions  in  his  favor. 
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Cited  in  note  in  72  A.  D.  549,  on  instructions  giving  undue  prominence  to 
portions  of  evidence. 
Validity  as  to  creditors  of  conveyance  on  valiiable  consideration. 

Cited  in  Fluegel  v.  Henschel,  7  N,  D.  276,  66  A.  S.  R.  642,  74  N.  W.  996, 
holding  conveyance  made  to  defraud  creditors  invalid,  though  full  consideration 
paid;  when  grantee,  not  being  creditor,  had  knowledge  of  such  intent. 

Cited  in  reference  notes  in  73  A.  D.  287,  on  invalidity  of  transfer  for  valu* 
able  consideration  made  with  intent  to  hinder,  delay,  and  defraud  creditors; 
74  A.  D.  773^  on  rule  that  valuable  consideration  will  not  make  fraudulent 
conveyance  valid;  76  A.  D.  237,  on  effect  of  grantee's  participation  in  con- 
veyance for  purpose  of  hindering,  delaying;  or  defrauding  creditors. 

Cited  in  note  in  32  L.RJ^.  40,  on  effect  of  payment  of  full  consideration  on 
validity  of  transfer  made  by  vendor  in  fraud  of  creditors. 

EiTect  of  failure  to  record  against  grantee  ivith  knowledge  of  gratitor*s 
fraud. 

Cited  in  note  in  32  L.R.A.  69,  on  effect  of  registration  or  failure  to  record 
conveyance  as  affecting  grantee  with  notice  of  grantor's  fraudulent  intent. 
Rights  of  bona  flde  purchaser  from  fmndnlent  grantee. 

Cited  in  Hardy  v.  Broaddus,  35  Tex.  668,  holding  bona  fide  purchaser  from 
fraudulent  transferee  protected. 
Correct  Instruction  as  curing  erroneous  one. 

Cited  in  reference  note  in  81  A.  D.  603,  on  cure  of  erroneous  instruction  by 
subsequent  correct  one  in  same  charge. 

Cited  in  note  in  99  A.  D.  132,  on  effect  of  correct  instruction  accompanying 
erroneous  one. 

Rights  of  creditors  where  debtor  conveys  homestead  or  other  exempt 
property. 

Cited  in  Hixon  v.  George,  18  Kan.  263;  Cox  v.  Shropshire,  25  Tex.  113; 
Martel  v.  Somers,  26  Tex.  551, — ^liolding  that  conveyance  of  homestead  cannot 
be  considered  fraudulent  as  to  creditors;  Beard  v.  Blum,  64  Tex.  59,  holding 
that  creditors  cannot  attack  conveyance  of  homestead  in  trust;  Jolly  v.  Diehl, 
38  Tex.  Civ.  App.  649,  86  S.  \V.  965,  holding  conveyance  of  land  constituting 
part  of  homestead,  though  made  to  avoid  payment  of  debt,  not  void  as  in  fraud 
of  creditors;  Willis  v.  Mike,  76  Tex.  82,  13  S.  W.  58,  holding  that  voluntary 
conveyance  of  homestead  passes  title  free  from  attachment  levied  thereon; 
Thompson  v.  McConnell,  46  C.  C.  A.  124,  307  Fed.  33,  holding  conveyance  of 
homestead  by  husband  to  wife  not  fraudulent. 

Distinguished  in  Baines  v.  Baker,  60  Tex.  139,  holding  conveyance  of  home- 
stead by  husband  to  wife  after  abandonment  void  against  creditors;  Taylor  v. 
Ferguson,  87  Tex.  1,  26  S.  W.  46,  holding  that  voluntary  conveyance  of  busi- 
ness homestead  may  be  attacked  for  fraud  against  creditors;  Fellows  v.  Lewis, 
65  Ala.  343,  39  A.  R.  1,  vacating  voluntary  transfer  of  homestead  after  death 
of  grantor. 
Right  to  levy  on  land  conveyed  in  fraud  of  creditors. 

Distinguished  in  Lynn  v.  Le  Gierse,  48  Tex.  138,  upholding  creditor's  right 
to  levy  on  and  sell  land  conveyed  in  fraud  of  creditors. 
—  Homestead  or  other  exempt  property. 

Cited  in  Kennedy  v.  First  Nat.  Bank,  107  Ala.  170,  36  L.R.A.  308,  18  So.  39C; 
Edmonson  v.  Meacham,  50  Miss.  34, — holding  homestead  exemption  not  defeat- 
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ed  by  conveyance  in  fraud  of  creditors;  Eagle  v.  Smylie,  126  Mich.  612,  86  A. 
S.  R.  562,  85  N.  W.  1111,  holding  that  creditors  cannot  complain  of  debtor's 
voluntary  conveyance  of  homestead  during  his  last  illness  though  he  left  neither 
wife  nor  children,  surviving;  Bank  of  Bladen  v.  David,  53  Neb.  608,  74  N.  W. 
42,  holding  that  homestead  voluntarily  conveyed  by  husband  to  wife  does  not 
become  liable  for  his  then  existing  debts  by  losing  homestead  character;  Cam- 
eron V.  Fay,  55  Tex.  58,  holding  insurance  money  for  damage  to  homestead  not 
garnishable  by  creditor. 

Cited  in  reference  note  in  20  A.  R.  150,  on  right  of  creditors  to  'sharge 
fraudulent  conveyances  of  exempt  property. 

Cited  in  notes  in  30  A.  R.  757,  on  estopel  of  wife  from  claiming  homestead 
by  setting  aside  husband's  conveyance  for  fraud;  87  A.  D.  274,  on  sale  of  home- 
stead under  execution;  90  A.  D.  295,  as  to  reaching  property  exempt  from  ex- 
ecu  titm  in  creditors'  suit. 

Disapproved  in  Currier  v.  Sutherland,  54  N.  H.  475,  20  A.  R.  143,  holding 
exempt  property  subject  to  levy,  after  fraudulent  conveyance. 
Voidability  of  conTeyanoes  made  to  defraud  creditors. 

Cited  in  reference  note  in  73  A.  D.  178,  on  voidability  of  conveyances  made  to 
defraud  creditors  or  subsequent  purchasers. 

70  AM.  DEC.   385,  IjOOIUIIDGE  t.  BALDWIN,   20  TEX.   303. 
Elstablishment  of  form  of  execution. 

Cited  in  Collins  v.  Hines,  100  Tex.  304,  99  S.  W.  400,  to  point  that  statutory 
form  of  execution  is  codification  of  common  law  requisites;   Beard  v.  Wilson, 
52  Ark.  290,  12  S.  W.  567,  upholding  right  to  redeem  from  attachment  sales. 
Validity  of  Judicial  sale  ^nerally. 

Cited  in  Seguin  v.  Maverick,  24  Tex.  526,  76  A.  D.  117,  holding  foreclosure 
sale  valid  where  order  of  sale  after  describing  judgment  directed  sale  "accord- 
ing to  description  annexed"  and  what  appeared  to  be  a  mortgage  deed  was  an- 
nexed; French  v.  McGinnis,  10  Tex.  Civ.  App.  7,  29  S.  W.  656,  as  whether  ex- 
ecution sale  made  after  writ  is  returnable  is  void. 
Validity  of  sale  under  venditioni  exponas. 

Cited  in  Borden  v.  McRae,  46  Tex.  396;  Borden  v.  Tillman,  39  Tex.  262,— 
upholding  sale  by  sheriff  under  venditioni  exponas;  Young  v.  Smith,  23  Tex. 
598,  76  A.  D.  81,  holding  that  venditioni  exponas  confers  authority  to  sell 
without  re-advertisement;  Wallace  v.  Bogel,  66  Tex.  572,  2  S.  W.  96,  uphold- 
ing sale  of  attached  property  under  venditioni  exponas. 

Cited  in  reference  note  in  85  A.  D.  603,  on  nature  of  writ  of  venditioni  ex- 
ponas, and  power  thereunder. 

Cited  in  note  in  76  A.  D.  83,  84,  on  officer's  power  after  return  day  of  writ, 
by  venditioni  exponas  or  otherwise,  to  sell  property. 
Satisfaction  of  Judgment  for  property  or  its  value. 

Cited  in  Henry  v.  Moore,  1  Tex.  App.  Civ.  Cas.   (Willson)   604,  holding  that 
judgment  for  specific  property  or  its  value  cannot  be  satisfied  by  payment  of 
value  where  property  is  recoverable. 
When  writ  of  possession  may  be  issued. 

Cited  in  Morris  v.  Morgan,  92  Tex.  92,  45  S.  W.  1002,  upholding  writ  of  pos- 
session issued  to  supplement  execution  under  which  sale  had  been  previously 
made. 
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Judicial  or  auction  sales  as  within  statute  of  frauds. 

Cited  in  reference  note  in  76  A.  D.  306,  on  application  of  statute  of  frauds 
to  auction  sales. 

Cited  in  notes  in  102  A.  S.  R.  243,  on  judicial  sales  within  statute  of  frauds; 
55  A.  D.  756,  on  contracts  relating  to  lands  within  statute  of  frauds. 

70  AM.  DEC.  891,  VANDEVER  v.  FREEMAN,   20  TEX.   ZSZ. 
Nature  of  action  to  Tacate  administrator's  sale. 

Cited  in  McCampbell  v.  Durst,  15  Tex.  Civ.  App.  522,  40  S.  W.  315,  holding 
action  by  devisees  to  vacate  administrator's  sale  not  "for  recovery  of   land** 
within  statute  of  limitations. 
Necessity  for  presenting  claims  against  estate. 

Cited  in  reference  note  in  81  A.  D.  146,  as  to  what  claim  against  decedent's 
estate  need  not  be  presented  for  allowance. 
Venue  of  action. 

Cited  in  Griffith  v.  Stewart,  31  App.  D.  C.  29,  holding  suit  for  specific  per- 
formance of  contract  for  sale  of  land  properly  brought  where  defendant  resides 
and  personal  service  can  be  secured  though  land  situate  elsewhere;  Jones 
V.  Fletcher,  42  Ark.  422;  Lehmberg  v.  Biberstein,  51  Tex.  457, — holding 
equitable  suit  to  cancel  deeds  rightly  brought  where  defendant  resides. 

Cited  in  note  in  22  A.  S.  R.  26,  on  local  and  transitory  actions. 
Effect   of   voluntary   conveyance    on    secret   trust   where    there    are   no 
creditors. 

Cited  in  Rivera  v.  White,  94  Tex.  538,  63  S.  W.  125,  holding  voluntary  con- 
veyance on  secret  trust  to  hold  or  reconvey  not  fraudulent  where  grantor  has 
no  creditors. 
Parol  establishment  of  trust. 

Cited  in  Holland  v.  Farthing,  2  Tex.  Civ.  App.   155,  21   S.  W.  67,  holding 
express  trust  may  be  established  by  parol. 
Effect  of  decree  In  suit  to  quiet  title. 

Cited  in  Hart  v.  Sansom,  110  U.  S.  151,  28  L.  ed.  101,  3  Sup.  Ct.  Rep.  586, 
to  point  that  decree  in  suit  to  quiet  title  is  judgment  in  personam  only,  not  in 
rem. 
Recovery  of  nonexempt' property  conveyed  to  avoid  nonexistent  demand. 

Cited  in  note  in  1  L.R.A.  (N.S.)  1010,  on  effect  of  intent  on  right  to  recover 
nonexempt  property  conveyed  to  avoid  nonexistent  or  unfounded  demand. 

70  AM.  DEC.  304,  HIGGINS  v.  JOHNSON,  20  TEX.  880. 

Community  or  separate  nature  of  property  conveyed  to  married  woman. 

Cited  in  Baker  v.  Baker,  55  Tex.  577;  Baldridge  v.  Scott,  48  Tex.  178,— 
holding  homestead  purchased  in  wife's  name  separate;  Edwards  v.  Brown,  68 
Tex.  329,  4  S.  W.  380;  Swink  v.  League,  6  Tex.  Civ.  App.  309,  25  S.  W.  807; 
Collins  V.  Turner,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  256;  Veramendi  v.  Hut- 
chins,  48  Tex.  531, — ^holding  property  generally  presumed  community  whether 
deed  is  in  name  of  husband  or  wife;  Presidio  Min.  Co.  v.  Bullis,  68  Tex.  581, 
4  S.  W.  860,  holding  school  lands  purchased  by  husband  in  wife's  name  her 
separate  property;  Fox  v.  Brady,  1  Tex.  Civ.  App.  590,  20  S.  \V.  1024.  holding 
land  wife's  property  when  purchased  in  her  name  with  that  intention;  Hanover 
F.  Ina.  Co.  v.  Shrader,  11  Tex.  Civ.  App.  255,  31  S.  W.  1100,  holding  personalty 
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purchased  in  wife's  name  community  property;  Clopper  v.  Sage,  14  Tex.  Cit. 
App.  296,  37  S,  W.  363,  holding  land  conveyed  to  wife,  community,  in  absence 
of  proof  of  contrary  intention;  Caffey  v.  Cooksey,  19  Tex.  Civ.  App.  145,  47 
S.  W.  'dS,  holding  sole  fact  that  deed  of  property  is  taken  in  wife^s  name  no 
presumption  that  it  was  intended  as  gift  to  her;  Peters  v.  Clements,  46  Tex. 
114,  holding  property  purchased  at  foreclosure  sale  by  husband  in  wife's  name 
separate;  Hanrick  v.  Patrick,  119  U.  S.  156,  30  L.  ed.  396,  7  Sup.  Ct.  Rep.  147, 
holding  deed  to  married  woman  for  nominal  consideration  separate  property; 
Peck  v.  Vandenberg,  30  Cal.  11,  holJing  gift  by  mother  to  married  daughters 
becomes  their  separate  property;  Maxson  v.  Jennings,  19  Tex.  Civ.  App.  700, 
48  S.  W.  781,  holding  recitals  in  deed  that  it  was  made  to  wife  with  hupband'i 
previous  consent,  and  that  money  was  received  from  her,  but  not  that  it  waa 
her  separate  property,  insufficient  to  overcome  presumption  that  land  was 
community  property;  Hardin  v.  Jones,  29  Tex.  Civ.  App.  350,  68  S.  W.  836, 
holding  that  husband  had  no  community  interest  in  land  that  he  purchased 
for  wife  and  which  under  power  of  attorney  from  owner  he  conveyed  to  her, 
giving  her  deeds;  Richardson  v.  Hutchins,  68  Tex.  81,  3  S.  W.  276,  holding 
contract  regarded  as  consummated  whenever  husband  takes  obligation  from 
third  person  purporting  to  vest  interest  in  wife  as  her  separate  estate  though 
instrument  is  never  delivered  to  her;  Bonner  v.  Dale,  62  Tex.  300,  holding  land 
conveyed  to  married  woman  not  presumptively  community  property  where 
evidence  shows  husband  purchased  land  for  her. 

Cited  in  reference  note  in  73  A.  D.  537,  on  presumption  that  property 
acquired  during  marriage  is  community  property. 

Cited  in  notes  in  76  A.  D.  108,  on  presumption  that  land  purchased  by  husband 
in  wife's  name  is  intended  for  her  benefit;  86  A.  D.  637,  on  presumption  that  real 
property  acquired  during  marriage  is  community  property;  96  A.  D.  423,  as  to 
whether  deed  can  vest  property  as  separate  estate  in  absence  of  evidence  as  to 
source  of  purchase  money;  68  L.R.A.  925,  on  recital  of  money  consideration  in 
deed  as  importing  ownership  of  purchase  money. 

—  Property  purchased  with  conununity  funds. 

Cited  in  Smith  v,  Boquet,  27  Tex.  507;  Story  v.  Marshall,  24  Tex.  305,  76 
A,  D.  106,— r holding  deed  to  wife  for  property  purchased  with  community  funds 
makes  it  separate;  Cooke  v.  Bremond,  27  Tex.  457,  86  A.  D.  626;  Mitchell  v.  Marr, 
26  Tex.  329, — holding  land  community  property,  although  conveyance  taken  in 
wife's  name. 

Cited  in  reference  note  in  89  A.  D.  204,  on  presiunption  where  land  is  purchased 
with  community  funds. 

—  Property  purchased  with  husband's  funds. 

Cited  in  Smith  v.  Strahan,  25  Tex.  103,  holding  land  purchased  with  husband's 
property,  and  conveyed  to  wife,  separate  property  of  latter. 

Cited  in  note  in  76  A.  D.  366,  on  conveyance  to  wife  of  land  purchased  with 
husband's  funds  being  prima  facie  evidence  of  gift. 

—  Property  purchased  with  wife's  funds. 

Cited  in  Aultman  v.  George,  12  Tex.  Civ.  App.  457,  34  S.  W.  652;  Tucker  v. 
Carr,  39  Tex.  98, — holding  property  purchased  with  wife's  funds  in  her  name 
separate;  Yesler  v.  Hochstettler,  4  Wash.  349,  30  Pac.  398;  Johns(m  v.  Bur- 
ford,  39  Tex.  242, — holding  property  purcliased  with  wife's  earnings  in  her  name 
eommunity;  Kahn  v.  Kahn,  94  Tex.  114,  58  S.  W.  825,  holding  recital  that  land 
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deeded  wife  by  husband  was  paid  for  out  of  her  separate  estate  shows  clear  iu- 
tent  to  make  it  separate  property. 

—  Gift  by  husband  to  wife. 

Cited  in  Peck  v.  Brumma^im,  31  Cal.  440,  89  A.  D.  195;  Morrison  v.  Claric, 
55  Tex.  437, — holding  gift  by  husband  to  wife  during  prosperity  her  separate 
property. 

Cited  in  reference  note  in  73  A.  D.  235,  as  to  whether  gift  to  wife  constitutes 
separate  or  community  property. 

Cited  in  note  in  69  L.R.A.  379,  on  homestead  and  commimity  in  property  con- 
veyed by  husband  to  wife. 

—  Note  by  husband  to  wife. 

Cited  in  Hall  v.  Hall,  52  Tex.  294,  36  A.  R.  725,  holding  note  by  husband  to 
wife  for  loan  of  wife's  money  remains  separate;  McCormick  v.  McNeel,  53  Tex. 
15,  holding  note  by  husband  to  intended  wife  in  consideration  of  marriage  sepa- 
rate property. 
Rebnttal  of  presumption  of  commnnity  property. 

Cited  in  notes  in  86  A.  D.  638,  as  to  when  and  how  presiunption  of  com- 
munity property  may  be  rebutted;  86  A.  D.  640,  on  intention  of  husband  that 
property  conveyed  to  wife  should  be  her  separate  property  as  rebutting  presump- 
tion that  it  is  conmiunity. 
Parol  evidence  as  to  whether  property  is  separate  or  commnnity. 

Cited  in  Texas  &  P.  R.  Co.  v.  Durrett,  67  Tex.  48,  admitting  parol  proof 
that  land  conveyed  to  wife  is  separate  property;  Kahn  v.  Kahn,  94  Tex. 
114,  58  S.  W.  825,  holding  parol  evidence  admissible  to  show  that  husband  in- 
tended conveyance  taken  in  wife's  name,  as  gift  of  his  interest  though  con- 
sideration paid  out  of  conmiunity  estate;  Dimham  v.  Chatham,  21  Tex.  231,  73 
A.  D.  228,  admitting  parol  evidence  that  gift  to  husband  and  wife  was  intended 
for  wife  only. 

Cited  in  note  in  20  L.R.A.  112,  on  parol  evidence  as  to  consideration  for  deed 
by  or  to  a  married  woman. 

Conclusiveness  against  community  property  of  Judgment  against  hus- 
band. 

Cited  in  Carter  v.  Conner,  60  Tex.  52,  holding  that  judgment  against  surviv- 
ing husband  on  community  debt  binds  conmiunity  property. 
Presumption  of  advancement  to  children. 

Cited  in  Cannon  v.  Cannon,  66  Tex.  682,  3  S.  W.  36,  holding  that  where  property 
is  purchased  in  name  of  minor  children,  the  law  presumes  that  a  gift  or  ad- 
vancement to  them  was  intended. 

70  AM.  DEC.  400,  TOWNSEND  v.  SMITH,  20  TEX.  465. 
When  action  of  debt  maintainable. 

Cited  in  Tarlton  v.  Weir,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  57,  holding  action 
of  debt  maintainable  on  judgment. 

Cited  in  reference  notes  in  37  A.  S.  R.  48,  on  action  on  judgment;  68  A.  S.  R. 
673,  on  actions  upon  judgments  after  issuance  of  execution. 
lievy  as  satisfaction  of  Judgment  and  execution. 

Cited  ir  reference  notes  in  75  A.  D.  444,  on  levy  on  personalty  as  satisfaction 
of  execution ;  97  A.  D.  242,  on  levy  upon  land  as  satisfaction  of  judgment. 
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Execution  sale  as  satisfaction  of  Judgment. 

Cited  in  reference  notes  in  68  A.  S.  R.  235 ;  24  A.  S.  R.  832, — on  execution  sale 
as  satisfaction  of  judgment. 
Sufficiency  of  levy. 

Cited  in  Cavanaugh  v.  Peterson,  47  Tex.  197,  holding  sheriff  need  not  go  on 
land  to  make  levy. 
£iTect  of  defects  In  proceedings  on  Judicial  sale. 

Cited  in  Rindge  v.  Oliphint,  62  Tex.  682,  holding  purchaser  of  land  from 
estate  cannot  credit  price  on  his  claims  against  estate;  East  Greenwich  Inst, 
for  Savings  v.  Allen,  22  R.  I.  337,  47  Atl.  885,  holding  void  sale  under  execution 
not  satisfaction  of  execution  and  judgment  remains  in  force  unless  execution  void 
through  lapse  of  time;  Hollon  v.  Hale,  21  Tex.  Civ.  App.  194,  51  S.  W.  900, 
holding  that  satisfaction  will  be  set  aside  on  showing  that  property  belonged 
to  third  person. 

Distinguished  in  Terry  v.  O'Neal,   71   Tex.  592,  9  S.  W.   673,  holding  that 
judgment  paid  by  stranger  will  not  support  execution. 
—  Purchaser's  right  to  recover  money. 

Cited  in  Burns  v.  Ledbetter,  56  Tex.  282,  holding  purchaser  at  void  execution 
sale  may  recover;  Stone  v.  Darnell,  25  Tex.  Supp.  430,  78  A.  D.  582,  holding 
purchaser  may  recover  money  from  defendant  in  execution  where  land  is 
recovered. 

Cited  in  reference  note  in  78  A.  D.  584,  on  right  of  plaintiff  to  recover  money 
paid  on  recovery  by  defendant  of  land  sold  on  execution. 
Right  of  defendant  to  set  off  value  of  property  lost  after  levy  on. 

Cited  in  Heilbroner  v.  Douglass,  45  Tex.  402,  holding  that  seized  property  lost 
without  fault  of  defendant  in  attachment  may  be  set  off  against  any  debt  ea- 
tablished  against  him. 

70  AM.  DEC.  402,  PAYNE  v.  PAYNE,  20  VT,  172. 
Necessity  of  showing  title  In  ejectment. 

Cited  in  Sartwell  v.  Sowles,  72  Vt.  270,  82  A.  S.  R.  943,  48  Atl.  11,  denying 
jurisdiction  of  justice  of  peace  over  action  of  ejectment  as  involving  title  to  land ; 
Faul  V.  Hulick,  18  App.  D.  C.  9,  holding  burden  upon  plaintiff  in  ejectment  to 
show  df^scent  from  some  common  ancestor  with  person  last  seized;  Rutland  R. 
Co.  V.  Chaffee,  71  Vt.  84,  42  Atl.  984,  upholding  plaintiff's  right  to  recover  in 
ejectment  if  he  is  seised  and  possessed  of  the  land  for  any  purpose. 
Conclusiveness  of  Judgment  In  ejectment. 

Cited  in  notes  in  85  A.  D.  209;  9  A.  S.  R.  304, — on  conclusiveness  of  judg- 
ment in  ejectment. 
Scire  facias  to  revive  Judgment. 

Cited  in  note  in  94  A.  D.  228,  on  scire  facias  to  revive  judgment  against  heirs, 
devisees,  and  personal  representatives. 

70  AM.  DEC.  404,  HUNTOON  v.  DOW,  20  VT.  215. 
Right  of  Arm  creditors  to  follow  fund. 

Cited  in  2  Bates  on  Partnership,  p.  1044,  on  right  of  firm  creditor  to  pursue 
fund  in  hands  of  one  receiving  it  with  knowledge  that  it  was  firm  property  ard 
that  firm  was  insolvent. 
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70  AM.  DEC.  406,  McDANlELS  t.  BANK  OF  RUTIiAND,  20  VT.  230. 
^¥hat  coRstltutes  an  accord  and  satisfaction. 

Cited  in  Vermont  State  Baptist  Convention  v.  Ladd,  68  Vt  95,  4  Atl.  634, 
holding  legatee's  acceptance  of  less  than  sum  claimed  as  interest,  an  accord  and 
satisfaction;  Bingham  v.  Browning,  197  111.  122,  64  N.  E.  317  (affirming  97  111. 
App.  442),  holding  receipt  of  part  of  disputed  debt,  accord  and  satisfaction; 
Bull  V.  Bull,  43  Conn.  456,  holding  receipt  in  full  settlement,  defense  to  action 
for  money  and  furniture  claimed;  Hull  v.  Johnson,  22  R,  I.  66,  46  Atl.  182; 
Ostrander  v.  Scott,  60  111.  App.  322, — holding  acceptance  of  check  in  full  of  all 
demands  to  date,  not  accord  and  satisfaction;  George  W.  Linn  Co.  v.  Harris, 
118  111.  App.  4,  holding  check  in  full  for  debt  not  disputed  though  for  less  than 
amount,  accord  and  satisfaction;  Towslee  v.  Healy,  39  Vt.  522,  holding  accord 
and  satisfaction  by  part  payment  of  claim  sued  on  not  defeated  by  plaintiff's 
statement  that  more  is  due;  Preston  v.  Grant,  34  Vt.  201,  holding  acceptance  by 
agent  to  collect  balance  of  note  of  part  payment,  stating  that  principal  might  do 
as  he  pleased,  not  accord  and  satisfaction:  Guldager  v.  Rockwell,  14  Colo.  459, 
24  Pac.  556,  holding  paper  reciting  defendant's  surrender  to  widow  of  notes  of 
deceased  husband  in  full  of  all  demands  defense  to  action  for  husband's  negligent 
death;  Hamill  v.  German  Nat.  Bank,  13  Colo.  203,  22  Pac.  438,  holding  that  part 
payment  of  note  aued  on  with  request  that  action  be  discontinued,  does  not 
entitle  defendant  to  dismissal. 

Cited  in  reference  note  in  1  A.  S.  R.  398,  as  to  whether  payment  of  less  sum 
discharges  debt. 

Cited  in  note  in  1  E.  R.  C.  402,  on  payment  of  less  sum  as  satisfaction  of 
claim  for  unliquidated  damages. 
—  Unliquidated  or  disputed  claim. 

Cited  in  American  Manganese  Co.  v.  Virginia  Manganese  Co..  91  Va.  272,  21 
8.  E.  466:  Roach  v.  Gihner,  3  Utah,  389,  4  Pac.  221;  Ennis  v.  Pullman  Palace  Car 
Co.  165  111.  161,  46  N.  E.  439,— holding  debt  discharged  by  receipt  of  part  of  dis- 
puted claim  "in  full;"  Calkins *v.  State,  13  Wis.  389,  holding  acceptance  by  credit- 
or of  sum  in  full  of  disputed  claim,  accord  and  satisfaction;  Berdell  v.  Bissell,  6 
Colo.  162,  holding  debt  satisfied  by  creditor's  acceptance  of  sum  tendered,  where 
amount  of  debt  is  unliquidated;  Canton  Union  Coal  Co.  v.  Parlin  &  O.  Co.  215  111. 
244,  106  A.  S.  R.  162,  74  N.  E.  143  (affirming  117  111.  App.  622),  holding  accept- 
ance of  check  for  disputed  claim,  accord  and  satisfaction ;  United  States  Bobbin  & 
Shuttle  Co.  V.  Thissell,  69  C.  C.  A.  651,  137  Fed.  1,  holding  employee's  acceptance 
of  check  for  wages  in  dispute  to  be  returned  if  unsatisfactory,  accord  and  satis- 
faction; Keck  V.  Hotel  Owners  Mut  F.  Ins.  Co.  89  Iowa,  200,  56  N.  \V.  438, 
holding  indorsement  of  draft  for  disputed  claim,  accord  and  satisfaction;  Lapp 
V.  Smith,  183  111.  179,  55  N.  E.  717  (reversing  83  111.  App.  203),  holding  creditor 
to  whom  check  and  notes  are  given  for  disputed  claim,  not  permitted  to  retain 
check  and  bring  suit  for  balance;  Anderson  v.  Standard  Granite  Co.  92  Me. 
429,  69  A.  S.  R.  522,  43  Atl.  21,  holding  one  accepting  check  stated  to  be  in  full 
for  disputed  claim  not  entitled  to  sue  for  balance  claimed;  Pollman  k  Bros. 
Coal  &  Sprinkling  Co.  v.  St.  Louis,  145  Mo.  651,  47  S.  W.  663,  holding  one  ac- 
cepting debtor's  tender  made  on  condition  of  full  satisfaction  of  disputed  claim, 
not  entitled  afterwards  to  insist  on  balance;  San  Pedro  Lumber  Co.  v.  Reynolds, 
121  Cal.  74,  63  Pac.  410,  holding  tender  of  amount  claimed  due  where  amount 
for  which  stock  is  pledged  undeterminable  before  accounting,  not  binding. 

Cited  in  notes  in  64  A.  D.  140,  on  payment  of  part  of  unliquidated  debt  as  dis- 
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charge  of  whole;  100  A.  S.  R.  430,  on  distinction  between  liquidated  and  unliqui- 
dated claims  as  to  sufficiency  of  consideration  for  accord  and  satisfaction;   20 
L.R.A.  796,  on  accord  and  satisfaction  by  part  payment  of  disputed  claim. 
Sufficiency  of  tender. 

Cited  in  reference  note  in  38  A.  S.  R.  529,  on  necessity  of  tender  being  for  full 
amount. 

Cited  in  note  in  77  A.  D.  474,  on  giving  illustrations  of  insufficient  tender. 
Ratification  of  agent's  sale. 

Cited  in  Nicholson  v.  Doney,  37  111.  App.  531,  holding  sale  ratified  by  prin- 
cipal's acceptance  of  agent's  check  for  proceeds. 
Relief  in  equity. 

Cited  in  King  v.  White,  63  Vt.  168,  25  A.  S.  R.  752,  21  Atl.  535,  holding  biU 
in  equity  for  partnership  accounting  not  maintainable  after  unreasonable  delay. 

—  Fop  mistake  op  ignorance. 

Cited  in  Bishop  v.  Allen,  55  Vt.  423,  denying  equitable  relief  to  mortgagor 
not  reading  mortgage;  Vallentyne  v.  Immigration  Land  Co.  95  Minn.  195,  103 
N.  W.  1028,  5  A.  &  E.  Ann.  Cas.  212,  denying  equitable  relief  for  mistake  of 
party  to  contract  in  erasing  certain  reservations;  Bibber  v.  Carville,  101  Me. 
59,  115  A.  S.  R.  303,  63  Atl.  303,  denying  cancelation  of  deed  for  grantor's  mis- 
take; Anderson  v.  Anderson,  24  Utah,  497,  68  Pac.  319,  denying  relief  to  one 
claiming  ignorance  as  to  signing  of  partnership  settlement,  where  same  signed 
in  presence  of  his  attorney;  Deavitt  v.  Ring,  76  Vt.  216,  56  Atl.  978;  Free- 
man V.  Holt,  61  Vt.  538, — holding  mistake  of  law  not  ground  for  equitable  relief; 
Durkee  v.  Durkee,  59  Vt.  70,  8  Atl.  490,  holding  one  performing  services  for 
another  on  promise  of  latter  to  adopt  former  as  heir,  not  entitled  to  equitable 
relief  on  ground  of  mistake  of  law. 

Cited  in  reference  notes  in  78  A.  D.  582,  on  mistake  of  fact  as  ground  for  re- 
lief in  equity;  80  A.  D.  406,  on  relief  in  equity  on  ground  of  ignorance  of  facts 
which  party  could  have  ascertained  by  exercise  of  due  diligence;  80  A.  D.  428, 
on  relief  in  equity  on  ground  of  ignorance  of  facts  which  party  could  have  ascer- 
tained; 95  A.  D.  221,  on  mistake  of  law  as  ground  for  equitable  relief;  12  A.  6.  R. 
130,  on  mistake  of  law  as  ground  for  annulling  contract;  14  A.  S.  R.  440,  on 
relief  in  equity  against  mistake  in  contract. 

Cited  in  notes  in  55  A.  S.  R.  495,  on  ignorance  of  one's  rights  as  ground  of 
relief;  65  A.  S.  R.  603,  on  ignorance  or  mistake  of  law  as  ground  for  relief;  55 
A.  S.  R.  506,  on  ignorance  or  mistake  of  facts  as  ground  of  relief;  4  luRJL  483, 
distinguishing  ignorance  and  mistake. 

Distinguished  in  Turner  Falls  Lumber  Co.  v.  Burns,  71  Vt.  354,  45  Atl.  896, 
sustaining  right  to  recover  back  money  paid  for  timber  cut  on  one's  own  land  due 
to  mistake  of  surveyor  mutually  hired  to  run  dividing  line. 

—  Surprise  as  ground. 

Cited  in  Camp  v.  Ward,  69  Vt.  286,  60  A.  S.  R.  929,  37  Atl.  747,  holding 
surprise  not  ground  for  equitable  relief  from  judgment. 

70  AM.  DEC.  414,  GARRETT  v.  PATCHIN,   29  VT.  248. 
What  are  toolB  or  implements  within  exemption  laws. 

Cited  in  reference  notes  in  82  A.  D.  645,  on  meaning  of  word  "tools"  in  ex- 
emption statutes;  92  A.  D.  768,  on  what  are  tools  or  implements  of  trade  within 
exemption  laws;  92  A.  D.  440,  on  what  tools  included  in  words  "tools  necessary 
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for  useful  occupation;"  97  A.  D.  161,  on  tools  of  shoemaker  and  of  farmer  as 
exempt;  47  A.  R.  191,  on  what  is  exempt  from  process  as  tools. 

Cited  in  notes  in  21  A.  D.  553,  on  articles  which  have  been  considered  tools 
or  implements  within  exemption  of  statute;  1  LJt.A.  854,  on  exemptions  from 
execution. 
Wtiat  are  * 'necessaries." 

Cited  in  Re  Steele,  2  Flipp.  324,  Fed.  Cas.  No.  13,346,  holding  gold  watch 
included  in  term  "necessaries"  in  bankruptcy  act;  Rice  t.  Wadsworth,  59  N.  H. 
100,  holding  horse,  harness,  wagon,  dump  cart  exempt  from  attachment  as 
"necessaries"  in  debtor's  employment. 

Cited  in  reference  note  in  97  A.  D.  161,  on  meaning  of  "necessary"  afl  to  prop- 
erty which  is  intended  to  be  exempt. 

70  AM.  DEC.  415,  liYMAN  y.  EDGERTON,  29  VT.  805. 
liiablllty  of  town  for  negligence  of  Its  olBcen^. 

Cited  in  Burchard  t.  Fair  Haven,  48  Vt.  327,  holding  town  liable  for  negli- 
gence of  clerk  in  recording  attachment;  Jarvis  v.  Barnard,  30  Vt.  492,  holding 
town  liable  for  false  statement  of  clerk  as  to  existence  of  incumbrance  to  one 
about  to  give  loan. 

Cited  in  notes  in  95  A.  S.  R.  87,  on  person  in  whose  favor  right  of  action  ac- 
crues against  registers  of  deeds  and  recorders;  1  L.R.A.  845,  on  municipality's 
liability  for  misfeasance  or  neglect  of  its  officers. 

70  AM.  DEC.  422,  BARNARD  T.  WHIPPLE,  29  VT.  401. 
Gonunon  source  of  title. 

Cited  in  Millis  v.  Roof,  121  Ind.  360,  23  N.  £.  255,  holding  one  tenant  in  com- ' 
mon  not  entitled  to  deny  validity   of  instrument  creating  estate;    Nitche  v. 
Earle,  117  Ind.  270,  19  N.  E.  749,  holding  deduction  of  title  from  state  as  com- 
mon source,  sufficient  where  parties  claim  land  in  controversy  through  common 
source  of  title. 

Cited  in  reference  notes  in  77  A.  D.  651,  on  effect  of  both  parties  in  ejectment 
claiming  under  same  grantor ;  93  A.  D.  289,  on  proof  of  title  of  common  grantor. 
Rights  of  pew  holders. 

Cited  in  Hill  v.  North,  33  Vt.  604,  sustaining  right  of  owner  of  pew  to  main- 
taia  trespass  quare  clausum  fregit  for  violation  of  right  of  possession. 

Cited  in  reference  note  in  80  A.  D.  662,  on  nature  of  property  in  pews  and 
remedy  for  disturbance  of  possession. 

Cited  in  notes  in  80  A.  D.  663,  on  nature  of  pew  holder's  title;  22  L.R.A.  208- 
210,  on  nature  of  right  and  title  of  pew  holders;  22  L.R.A.  215,  on  attachment  of 
pews. 

70  AM.  DEO.  424,  SPRAGUE  v.  SMITH,  29  VT.  421. 
liiablllty  of  trustee,  receiver,  etc. 

Cited  in  O'Malley  v.  Gerth,  67  N.  J.  L.  610,  52  Atl.  563,  holding  trustees 
given  control  of  property  by  will,  liable  for  injuries  to  traveler  from  defective 
covering  of  coal  hole. 

Cited  in  reference  note  in  1  L.R.A.  179,  on  receiver's  liability. 
—  Operating  railroad. 

Cited  in  Rogers  v.  Wheeler,  8  Lans.  486;  Barter  v.  Wheeler,  49  N.  H.  9,  6 
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A.  R.  434;  Smith  v.  Eastern  R.  Co.  124  Mass.  154, — ^holding  trustees  operating 
railroad  liable  as  common  carriers;  Chaffee  v.  Rutland  R.  Co.  53  Vt  345,  holding 
trustees  operating  railroad  personally  liable  on  contract  for  wood,  extending 
beyond  period  of  trust;  Kain  v.  Smith,  80  N.  Y.  458,  holding  receiver  operating 
railroad  liable  to  employee  injured  by  breaking  of  machine  while  loading  ear; 
Blumenthal  v.  Brainerd,  38  Vt.  402,  91  A.  D.  350,  holding  receiver  operating  rail- 
road not  liable  for  theft  of  freight  left  by  consignee  to  be  removed  later;  Howard 
V.  Philadelphia  &  R.  R.  Co.  6  Pa.  Co.  Ct.  589,  holding  railroad  company  not 
liable  for  damages  for  negligence,  when  road  is  operated  by  receiver;  State 
V.  Consolidated  European  &  N.  A.  R.  Co.  67  Me.  479,  holding  railroad  company  not 
liable  to  forfeiture  for  benefit  of  widow  for  negligent  death  caused  by  employees 
while  road  is  operated  by  mortgagees;  Lyman  v.  Central  Vermont  R.  Co.  59  Vt. 
167,  10  Atl.  346;  Murphy  v.  Holbrook,  20  Ohio  St.  137,  5  A.  R.  633;  Little  v. 
Dusenberry,  46  N.  J.  L.  614,  50  A.  R.  445, — holding  receiver  operating  insolvent 
road  liable  for  negligence  of  employees. 

Cited  in  reference  notes  in  79  A.  D.  700,  on  liability  as  carriers,  of  trustees 
and  receivers  operating  railroad;  85  A.  D.  484,  on  liability  of  receiver  operating 
railroad;  54  A.  S.  R.  56,  on  liability  for  negligence  of  trustee  in  operating  rail- 
road. 

Cited  in  notes  in  5  A.  S.  R.  315,  on  liability  of  receiver  of  railroad  for 
negligent  operation;  15  L.R.A.  262,  on  liability  of  receiver  of  railroad  for  per- 
sonal injuries  or  death  caused  by  its  operation;  37  L.R.A.  85,  on  which  of  two 
persons  is  master  of  servants  operating  railroads  for  receivers  and  trustees  for 
mortgage  bondholders. 

Distinguished  in  Cardot  v.  Barney,  63  N.  Y.  281,  20  A.  R.  533,  denying  lia- 
bility  of  assignee  of  bankrupt   railroad   for   negligence  of  servant   necessarily 
employed  in  compliance  with  order  of  court. 
^Necessity  of  obtaining  leave  to  sue. 

Cited  in  Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed.  672  (dissenting  opinion), 
on  right  to  sue  receiver  in  equity  without  leave  of  court. 

Cited  in  note  in  74  A.  S.  R.  290,  on  right  to  prosecute  receiver  or  person  for 
whom  he  is  appointed  without  leave  of  court. 

liiability  of  railroad  company. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg. 
Co.  27  Fla.  1,  17  L.R.A.  33,  9  So.  661,  holding  company  operating  road  in  its 
own  name  under  agreement  with  owner  furnishing  rolling  stock  for  hire, 
liable  for  injury  from  negligence;  Dunn  v.  Pennsylvania  R.  Co.  71  N.  J.  L.  21,58 
Atl.  164,  holding  carrier  using  track  of  another  road  liable  for  negligence  in  not 
avoiding  collision  with  cars  of  other  road;  Murray  v.  Lehigh  Valley  R.  Co.  6G 
Conn.  512,  32  L.R.A.  539,  34  Atl.  506  (dissenting  opinion),  on  liability  for 
negligence  of  other  company  using  same  track ;  Engel  v.  New  York,  P.  &  B.  R, 
Co.  160  Mass.  260,  22  L.R.A.  283,  35  N.  E.  547  (dissenting  opinion),  on  liability 
of  owner  of  road  also  used  by  another  company,  to  keep  same  in  repair;  Gardner 
V.  Smith,  7  Mich.  410,  74  A.  D.  722,  holding  contractor  for  construction  of  rail- 
road, agent  within  statute  making  company  liable  for  removal  of  fence  permitting 
sheep  to  stray  upon  track;  Stoddard  v.  New  York,  N.  H.  &  H.  R.  Co.  181 
Mass.  422,  QS  N.  E.  927,  holding  railroad  company  not  liable  for  injury  to  postal 
clerk  in  detached  car,  struck  by  car  of  another  road. 

Cited  in  reference  notes  in  76  A.  D.  698,  on  degree  of  care  required  of  passenger 
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carriers;  79  A.  D.  700,  on  railroad's  liability  as  carrier  of  passengers;  87  A.  D. 
607,  on  care  required  of  carriers  of  passengers;  89  A.  D.  163,  on  effect  of  receiving 
goods  marked  to  place  beyond  terminus. 

Cited  in  note  in  63  L.ILA.  232,  on  official  liability  as  common  carriers  when 
operating  railroads  for  torts  or  negligence  of  servant. 

—  liiability  of  lessor  for  negligence  of  lessee. 

Cited  in  Pierce  v.  Concord  R.  Co.  51  N.  H.  590,  holding  lessor  railroad  company 
not  liable  for  burning  of  property  by  negligence  of  lessee;  Mahoney  v.  Atlantic 
&  St.  L.  R.  Co.  63  Me.  68,  holding  lessor  railroad  not  liable  to  passenger  for 
injuries  from  negligence  of  lessee's  servants. 

Cited  in  notes  in  71  A.  D.  297,  on  liability  of  railroads  for  torts  of  their  lessees; 
48  A.  R.  582,  on  railroad's  liability  for  lessee's  negligence. 

—  For  acts  of  connecting  line. 

Cited  in  Cherry  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  61  Mo.  App.  303,  holding 
carrier  selling  ticket  for  use  on  connecting  line,  liable  for  wrongful  refusal  of 
conductor  of  such  road  to  accept  same;  Chicago  &  A.  R.  Co.  v.  Mulford,  59  111. 
App.  479,  holding  carrier  selling  tickets  with  coupons  attached  for  transportation 
over  connecting  line,  liable  for  refusal  of  latter  to  honor  coupons;  Knight  v. 
Portland,  S.  &  P.  R.  Co.  56  Me.  234,  96  A.  D.  449,  holding  carrier  honoring 
ticket  issued  by  connecting  line,  liable  to  passenger  for  injuries  from  defective 
condition  of  wharf. 

Cited  in  reference  notes  in  76  A.  D.  754,  on  railroad's  liability  on  through 
contracts  and  over  connecting  lines;  84  A.  D.  493,  on  law  of  through  tickets  over 
connecting  lines;  37  A.  S.  R.  776,  on  liability  of  connecting  carriers. 

Cited  in  notes  in  35  A.  R.  709,  on  liability  of  carriers  selling  through  tickets 
for  injury  to  passenger  on  connecting  lines ;  5  E.  R.  C.  463,  on  liability  of  carrier 
for  negligence  of  connecting  carrier. 

70  AM.  DEC.  429,  BAXTER  v.  BUSH,  29  VT.  405. 
Title  necessary  to  snstain  trover. 

Cited  in  reference  notes  in  86  A.  D.  690;  83  A.  D.  214, — on  title  necessary  to 
sustain  trover;  38  A.  S.  R.  625,  on  necessity  of  plaintiff  in  trover  proving  right 
of  possession. 

Cited  in  note  in  85  A.  D.  321,  on  remedy  for  injuries  to  real  estate  held 
adversely  to  plaintiff. 
Transfer  of  property  not  in  esse. 

Cited  in  notes  in  81  A.  S.  R.  44,  on  sale  of  crops  growing  or  to  be  grown; 
5  L.R.A.  122,  on  assignment  of  future  contingent  interests. 
liien  on  crops. 

Cited  in  Martin  v.  Schichtl,  60  Ark.  595,  31  S.  W.  458;  Darling  v.  Robbins,  60 
Vt.  347,  15  Atl.  177, — sustaining  validity  of  reservation  in  deed  of  title  to  crops 
as  security  for  purchase  money;  Cooper  v.  Cole,  38  Vt.  185,  holding  assignee  of 
mortgage  not  entitled  to  reserve  crops  for  rent  in  lease  to  mortgagor  so  as  to 
create  lien  as  against  attaching  creditors:  Whiting  v.  Adams,  66  Vt.  679,  44 
A.  S.  R.  875,  25  L.R.A.  598,  30  Atl.  32,  holding  mortgagee  in  common  law  mort- 
gage covering  land  and  crops,  guilty  of  conversion  in  selling  crops  after  filing 
bill  for  foreclosure. 

—  Of  lessor. 

Cited  in  Fox  v.  McKinney,  9  Or.  493,  holding  lessor's  reservation  of  crops  as 
security  for  rent,  valid. 
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Cited  in  note  in  14  A.  8.  R.  166,  on  landlord's  right  to  reserve  title  to  or  liec 
on  crops  to  be  raised  by  tenant. 
liiabillty  of  Infants  for  torts. 

Cited  in  reference  notes  in  74  A.  D.  458;  07  A.  D.  383,— on  liability  of  infant 
for  his  torts. 

Cited  in  notes  in  18  A.  S.  R.  723)  on  torts  of  infants  connected  with  contracts; 
4  L.R.A.  561,  on  liability  of  infants  for  their  torts;  57  L.R.A.  683,  on  liability 
of  infant  for  torts  in  performance  of  contract. 
Infant's  ratification  or  disafflrmanoe  of  contract. 

'    Cited  in  reference  note  in  03  A.  D.  124,  on  when  infant  cannot  disaffirm  con- 
tract after  coming  of  age. 

Cited  in  notes  in  18  A.  S.  R.  673,  on  disaffirmance  of  contracts  within  reasonable 
time  after  reaching  majority;  18  A.  S.  R.  716,  on  ratification  by  infant  by  re- 
tention of  property. 

70  AM.  DEC.  482,  COBB  ▼.  HAIili^  29  VT.  510. 
Recovery  of  money  paid  on  contract  to  pnrchase. 

Cited  in  reference  note  in  42  A.  S.  R.  417,  on  forfeiture  of  partial  payment  by 
vendee. 

Cited  in  note  in  50  A.  D.  680,  on  recovery  of  money  paid  on  contract  to  pur- 
chase. 
Recovery  of  sum  paid  on  unenforceable  contract  of  sale. 

Cited  in  Packer  v.  Button,  35  Vt.  188,  holding  purchaser  of  mill  entitled  to 
recover  earnest  money  after  seller's  repudiation  of  contract  and  sale  to  another. 

Cited  in  reference  notes  in  70  A.  D.  383,  on  vendee's  right  to  rescind  and  recover 
back  money  paid,  if  vendor  is  unable  to  make  good  title;  38  A.  S.  R.  133,  as  to 
whether  purchase  money  paid  under  contract  void  by  statute  of  frauds  can  be 
recovered. 
—  Where  other  party  is  willing  to  perform. 

Cited  in  Day  v.  Wilson,  83  Ind.  463,  43  A.  R.  76,  holding  party  to  oral  con- 
tract not  entitled  to  refuse  conveyance  and  demand  repayment;  Colorado  Lumber 
Land  &  Improv.  v.  Dustin,  38  Colo.  398,  120  A.  S.  R.  126,  87  Pac.  1142;  Bedell  v. 
Tracy,  66  Vt.  494,  26  Atl.  1031;  Cobb  v.  Hall,  33  Vt.  233;  Venable  v.  Brown,  31 
Ark.  564, — ^holding  one  making  payment  on  parol  contract  for  sale  of  land,  not 
entitled  to  recover  same  where  other  party  is  ready  to  perform. 

Cited  in  note  in  105  A.  S.  R.  794,  on  recovery  of  money  paid  under  contract 
unenforceable  by  statute  of  frauds  where  vendor  is  willing  to  perform. 

70  AM.  DEC.  485,  ROBERTS  v.  ROBERTS,  18  GRATT.  689. 
When  sale  under  trust  deed  improper. 

Cited  in  Parsons  v.  Snider,  42  W.  Va.  517,  26  S.  E.  285,  holding  sale  under 
trust  deed  not  proper  pending  action  by  judgment  creditor  to  which  mortgage 
creditor  and  trustee  are  formal  parties  to  enforce  lien  on  land. 

Distinguished  in  Graeme  v.  Cullen,  23  Gratt.  266,  holding  second  deed  of  trust 
not  cloud  on  title  so  as  to  prevent  trustee  in  first  deed  from  selling. 
Validity  of  Judicial  sale. 

Cited  in  Teel  v.  Yancey.  23  Gratt.  691,  holding  judicial  sale  not  invalidated 
because  one  commissioner  was  plaintiff,  as  individual  and  administrator. 
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—  Inadequacy  of  price. 

Cited  in  Kauffroan  v.  Morriss,  60  Tex.  119,  holding  inadequacy  of  price  not 
ground  to  set  aside  sheriflTs  sale;  Davis  v.  Chicago  Dock  Co.  129  111.  180,  21  N. 
E.  830,  holding  inadequacy  of  price  not  per  se  proof  of  fraud  in  sheriff's  sale; 
Kable  v.  Mitchell,  9  W.  Va.  492,  holding  advance  offer  of  over  $11  per  acre  over 
selling  price  at  judicial  sale,  ground  for  setting  aside  for  inadequacy  of  price; 
Haunson  v.  Nelms,  109  Ga.  802,  36  8.  E.  227,  holding  judicial  sale  of  property 
worth  $2,000  for  $100^  properly  set  aside;  Magann  v.  Segal,  34  C.  C.  A.  323,  92 
Fed.  252,  holding  inadequacy  of  price  and  inadvertent  failure  of  bidders  to 
make  deposit,  ground  for  setting  aside  master's  sale  of  railroad. 

Cited  in  reference  notes  in  73  A.  D.  94,  on  setting  aside  judicial  sale  or  ap- 
praisement when  advance  bid  is  offered;  73  A.  D.  134,  on  setting  aside  chancery 
sale  on  offer  of  advance  in  price  bid. 
Appeal  before  sale  conflrmed. 

Overruled  in  Child  v.  Hurd,  25  W.  Va.  530,  holding  purchaser  at  judicial  sale 
not  entitled  before  confirmation  to  appeal  from  decree  directing  re-sale. 

70  AM.  DEC.   4S8,  RAMSEY  v.  RAMSEY,    IS  GRATT.   604. 
Necessity  and  sufficiency  of  signature  to  will. 

Cited  in  Perkins  v.  Jones,  84  Va.  358,  10  A.  S.  R.  863,  4  S.  E.  833,  holding 
holograph  will  of  testator  of  sound  mind  containing  attestation  clause  unsigned 
by  witnesses,  valid. 

Cited  in  reference  note  in  26  A.  S.  R.  186,  on  necessity  of  signature  to  holo- 
graphic will. 

—  SnIBclency  of  signature  by  testator. 

Cited  in  Warwick  v.  Warwick,  86  Va.  596,  6  L.R.A.  775,  10  S.  E.  843;  Roy 
V.  Roy,  16  Gratt.  418,  84  A.  D.  696, — holding  name  of  testator  at  commencement 
of  holographic  will,  insufficient  execution;  Re  Booth,  2  Silv.  Sup.  Ct.  213,  6  N.  Y. 
Supp.  41  (reversing  3  Dem.  416),  denying  probate  of  will  containing  testator's 
name  only  at  beginning  and  not  acknowledged  to  witnesses  to  be  signature;  Re 
Seaman,  146  Cal.  455,  106  A.  S.  R.  63,  80  Pac.  700,  2  A.  &  E.  Ann.  Cas.  53, 
holding  signature  so  near  end  of  will  as  to  show  intention  to  comply  with  statute, 
sufficient;  Dinning  v.  Dinning,  102  Va.  467,  46  S.  E.  473,  holding  holograph  will 
concluding  "I,  W.  D.,  say  this  is  my  last  will,"  sufficiently  signed. 

Cited  in  reference  notes  in  84  A.  D.  699,  on  sufficiency  of  signing  of  holographic 
will;  10  A.  8.  R.  873,  as  to  place  of  signature  in  holographic  will. 

Cited  in  notes  in  52  A.  D.  592,  on  what  constitutes  signing  of  holographic  will; 
104  A.  S.  R.  30,  on  place  for  signature  of  holographic  will;   42  A.  D.  573,  on 
holographic  wills. 
Evidence  as  to  testator's  Intention. 

Cited  in  French  v.  French,  14  W.  Va.  458,  holding  surrounding  circumstances 
admissible  to  show  testator's  intention  as  to  disposition  of  property  where  will 
is  uncertain  in  terms. 

70  AM.  DEC.  44S,  HUNT  t.  COM.  13  GRATT.  757. 
Possession  of  lost  or  stolen  property  as  evidence  of  gnllt. 

Cited  in  Davis  v.  State,  50  Miss.  86;  Walker  v.  Com.  28  Gratt.  969.~holding 
possession  of  stolen  property  prima  facie  evidence  of  burglary;  Perrin  v.  Com. 
87  Va.  554,  13  S.  E.  76,  holding  mere  possession  of  lost  property  not  prima 
Am.  Dec.  Vol.  X.— 6. 
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facie  evidence  of  larceny;  State  v.  Hoshaw,  89  Minn.  307,  94  N.  W.  873,  holding 
finder  of  lost  property  not  guilty  of  larceny  in  appropriating  same  to  own  u»e 
unless  he  knows  true  owner. 

Cited  in  reference  notes  in  77  A.  D.  335;  86  A.  D.  43G;  3  A.  S.  R.  693;  o  A. 
S.  R.  896;  84  A.  S.  R.  416;  74  A.  S.  R.  156, — on  possession  of  stolen  property 
as  evidence  -of  larceny ;  88  A.  S.  R.  64,  on  possession  of  recently  stolen  property 
as  evidence  of  theft;  5  A.  S.  R.  912,  on  possession  of  recently  stolen  property 
as  evidence  of  guilt  as  question  for  jury;  73  A.  S.  R.  402,  on  possession  of  stolen 
property  as  evidence;  91  A.  S.  R.  24,  on  presumption  of  larceny  or  burglary  from 
recent  possession  of  stolen  goods. 

Cited  in  notes  in  59  A.  S.  R.  253;  101  A.  S.  R.  482, — on  possession  of  stolen 
property  as  evidence  of  guilt. 
liost  property  as  subject  of  larceny. 

Cited  in  Tanner  v.  Com.  14  Gratt.  635,  holding  lost  property  subject  of  larcenj*. 

Cited  in  reference  notes  in  80  A.  D.  336;  24  A.  S.  R.  860, — on  larceny  by  finder 
of  lost  property;  60  A.  S.  R.  224,  on  larceny  of  lost  property. 

Cited  in  notes  in  7  A.  D.  465,  as  to  whether  finder  of  article  can  be  guilty  of 
larceny  of  same;  37  L.R.A,  123,  on  larceny  by  finder  of  property  with  marks 
indicating  owner. 
What  constitutes  crime  of  receiving  stolen  property. 

Cited  in  note  in  76  A.  D.  506,  as  to  what  constitutes  crime  of  receiving  stolen 
goods. 
Duty  of  finder  of  property. 

Cited  in  note  in  37  L.R.A.  125,  on  necessity  of  search  by  finder  of  property. 

70  AM.  DEC.  458,  WRIGHT  v.  YOUNG,  6  WIS.   127. 
Tenddir  or  restoration  of  property. 

Cited  in  American  Wine  Co.  v.  Brasher  Bros.  4  McCrary,  247,  13  Fed. 
595;  Hansen  v.  Allen,  117  Wis.  61,  93  N.  W.  805,— holding  right  to  costs  only 
affected  by  failure  to  restore  property  purchased  before  action  to  rescind  lor 
vendor's  fraud. 

^Sufficiency  of. 

Cited  in  Graf  v.  Laer,  120  Wis.  177,  97  N.  W.  898,  holding  plans  sufficiently 
tendered  by  architect's  statement  to  owner  that  he  may  have  them  whenever  ready 
to  build. 

Cited  in  note  in  77  A.  D.  483,  on  necessity  of  bringing  money  into  court  to 
keep  tender  good. 
—  Necessity  of. 

Cited  in  Johnson  v.  Burnside,  3  S.  D.  230,  52  N.  W.  1057;  Veeder  v.  McMurray, 
70  Iowa,  118,  29  N.  W.  818, — holding  tender  unnecessary  befofe  action  after 
vendor's  refusal  to  convey;  Hunter  v.  Bales,  24  Ind.  299,  holding  tender  unneces- 
sary where  contract  denied  by  vendor;  Potter  v.  Taggart,  54  Wis.  395,  UK.  W. 
678,  holding  formal  tender  of  property  sold,  unnecessary  when  vendor  refuses  to 
assent  to  rescission  of  sale  and  repayment;  Boyd  v.  Beaudin,  54  Wis.  193,  11  N. 
W.  521,  holding  action  to  redeem  from  mortgage  sale  not  defeated  by  failure  to 
make  tender  of  balance  due  before  suit. 
Abatement  of  purchase  price  on  wife's  refusal  to  convey. 

Cited  in  Townsend  v.  Blanchard,  117  Iowa,  36,  90  N.  W.  519;  Martin  v.  Merritt, 
57  Ind.  34,  26  A.  R.  45, — sustaining  power  of  court  to  decree  specific  performance 
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of  huflband's  contract  to  convey  with  ded-iction  of  value  of  wife's  dower  rights, 
where  she  refuses  to  sign;  Aiple-Hemmelmann  Real  Estate  Co.  v.  Spelbrink,  211 
Mo.  671,  111  S.  W.  480  (dissenting  opinion),  on  abatement  of  purchase  price  for 
wife's  refusal  to  join  in  deed  as  compelling  wife  to  surrender  dower. 

Specific  performance  of  contract. 

Cited  in  Docter  v.  Hellberg,  65  Wis.  415,  27  N.  W.  176,  holding  vendee  not 
entitled  to  specific  performance  of  contract  to  convey  specified  number  of  acres 
where  same  falls  short,  by  tendering  proportionate  reduction  in  price;  Conrad  v. 
Schwamb,  53  Wis.  372,  10  N.  W.  396,  holding  deed  intended  to  convey  homestead 
but  erroneously  covering  other  land,  enforceable  against  grantor  after  homestead 
rights  cease.- 

Cited  in  note  in  24  L.R.A.  765,  on  specific  performance  by  husband  with  abate- 
ment for  deficiency  in  title  where  wife  refuses  to  unite  in  conveyance. 
Marl^etable  title. 

Cited  in  Bateman  v.  Johnson,  10  Wis.  1;  Drake  v.  Barton,  18  Minn.  462,  Gil. 
414, — ^holding  covenant  to  give  marketable  title  implied  in  contract  for  sale  of 
land;  Vaughan  v.  Butterfield,  85  Ark.  289,  122  A.  S.  R.  31,  107  S.  W.  993,  hold- 
ing title  not  marketable  where  there  is  an  outstanding  incohate  right  of  dower; 
Arentsen  v.  Moreland,  122  Wis.  167,  106  A.  S.  R.  951,  65  L.R.A.  973,  99  N.  W. 
790,  2  A.  &  E.  Ann.  Cas.  628,  holding  contract  to  sell  all  lands  controlled  by 
vendor  not  performed  by  tender  of  deed  subject  to  contract  giving  another  right  to 
remove  timber. 

70  AM.  DEC.  458,  BLANCHARD  Y.  McDOUGAL,  6  WIS.   167. 
Contract  witliin  statute  of  frauds. 

Cited  in  Koch  v.  Williams,  82  Wis.  186,  52  N.  W.  257,  holding  oral  contract 
to  pay  for  services  by  conveyance  of  land,  void  under  statute. 
Act  taking  contract  oat  of  statute  of  frauds. 

Cited  in  Popp  v.  Swanke,  68  Wis.  364,  31  N.  W.  916;  Horn  v.  Ludington,  32 
Wis.  73;  Brandeis  v.  Neustadtl,  13  Wis.  142, — holding  payment  of  part  of  pur- 
chase price  of  farm  not  part  performance  taking  contract  out  of  statute;  Ellis  v. 
Cary,  74  Wis.  176,  17  A.  S.  R.  125,  4  L.R.A.  55,  42  N.  W.  252,  holding  per- 
formance  of  services  insufficient  to  take  agreement  to  devise  out  of  statute; 
McWhinne  v.  Martin,  77  Wis.  182,  46  N.  W.  1118,  holding  contract  for  sale  of 
land  taken  out  of  statute  by  entry  and  payment  of  part  of  price;  Frede  v. 
Pflugradt,  85  Wis.  119,  55  N.  W.  159,  holding  sale  taken  out  of  statute  by 
entry  and  full  payment  of  purchase  price;  Scheuer  v.  Cochem,  126  Wis.  209, 
4  L.R.A.  (N.S.)  427,  105  N.  W.  573,  holding  sale  not  taken  out  of  statute  by 
one  partner's  receipt  of  some  rent  and  making  few  repairs;  Ingles  v.  Patterson, 
36  Wis.  373;  Fisher  v.  Moolick,  13  Wis.  322, — holding  entry  upon  land  and  mak- 
ing valuable  improvements,  part  performance  taking  sale  out  of  statute;  Knoll  v. 
Harvey,  19  Wis.  99,  holding  that  possession  and  improvements  do  not  take  sale 
out  of  statute  where  same  not  referable  exclusively  to  statute. 

Cited  in  reference  notes  in  83  A.  D.  186,  on  part  performance  taking  oral  con- 
tract out  of  statute  of  frauds;  74  A.  S.  R.  43,  on  what  takes  parol  agreement  for 
sale  of  land  out  of  statute  of  frauds. 

Cited  in  note  in  38  A.  S.  R.  133,  on  payment  of  purchase  money  unaccompanied 
by  possession  as  validating  contract  void  by  statute  of  frauds. 
Parol  evidence  to  explain  deed. 

Cited  in  Kercheval  v.  Doty,  31  Wis.  476,  holding  parol  evidence  admissiblt 
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to  show  absolute  deed  not  to  take  effect  until  grantee's  performance    Crf  con- 
dition. 

Specific  performance  of  contract  for  sale  of  land. 

Cited  in  Dewey  v.  Spring  Valley  Land  Co.  98  Wis.  83,  73  N.  W.  5C5,  holding 
specific  performance  of  contract  for  sale  of  land  within  discretion  ol  court: 
Schmelting  v.  Kriesel,  45  Wis.  325,  denying  specific  performance  of  contract  for 
sale  of  land  for  failure  to  state  terms  of  credit. 

Cited  in  notes  in  2G  A.  D.  661,  662,  on  certainty  in  contract  as  essential  to 
specific  performance;   6  E.  R.  C.  692,  on  certainty  of  contract  as  essential   to 
form  ground  of  claim  to  specific  performance. 
Recovery  under  void  contract. 

Cited  in  Clarke  v.  Lincoln  Lumber  Co.  59  Wis.  655,  18  N.  W.  4U2,  denying  re- 
covery of  money  paid  for  stock  illegally  issued. 
Extent  of  proof  required. 

Cited  in  Lavassar  v.  Washburn^,  50  Wis.  200,  6  N.  W.  516,  denying  rescission 
of  wife's  conveyance  for  absence  of  proof  of  fraud;  Long  v.  Duncan,  10  Kan. 
294,  holding  that  acts  of  part  performance  to  take  contract  out  of  statute  of 
frauds  need  only  be  shown  by  performance  of  proof. 

70  AM.  DEC.  465,  DEXTER  v.  COLE,  6  WIS.  319. 
Liability  for  trespass  or  conversion. 

Cited  in  Millard  v.  McDonald  Lumber  Co.  64  Wis.  626,  25  N.  W.  656;  Hazel- 
ton  V.  Week,  49  Wis.  661,  35  A.  R.  796,  6  N.  W.  309,— holding  innocent  pur- 
chaser's entry  upon  land  to  remove  timber  wrongfully  sold  by  another,  trespass; 
Smith  V.  Briggs,  64  Wis.  497,  25  N.  W.  558,  holding  one  cutting  timber  wrong- 
fully sold  by  another  equally  liable  with  latter;  Lucas  v.  Sheridan,  124  Wis. 
567,  102  N.  W.  1077,  holding  sheriff's  refusal  to  permit  removal  of  personal 
property  in  house  boat  levied  on,  conversion;  Tobin  v.  Deal,  60  Wis.  87,  50 
A..  R.  345,  18  N.  W.  634,  holding  one  liable  for  conversion  by  driving  another's 
cattle  into  highway  in  direction  opposite  from  owner's  residence. 

Cited   in   reference   notes   in   76   A.    D.   316,   on   owner's   right   to   maintain 
trespass  against  sheriff  and  plaintiff  in  attachment;  91  A.  D.  734,  on  wrongful 
intent  as  essential  element  of  trepass. 
Review  of  evidence. 

Cited  in  State  e.c  rel.  Smith  v.  Gaylord,  73  Wis.  306,  41  N.  W.  518. 
sustaining  refusal  of  court  on  certiorari  to  examine  evidence  on  which  board  of 
review  raised  tax  valuations. 

70  AM.  DEC.   467,  GOMBER  ▼.  HACKETT,   6  WIS.   828. 
Waiver  of  forfeiture  of  lease. 

Cited  in  Palmer  v.  City  Livery  Co.  98  Wis.  S3,  73  N.  W.  559;  Stover  v. 
Hazelbaker,  42  Neb.  393,  60  N.  W.  597;  Brooks  v.  Rogers,  99  Ala.  433,  12  So. 
61;  Dahm  v.  Barlow,  93  Ala.  120,  9  So.  598,— holding  forfeiture  waWed  by 
landlord's  acceptance  of  rent  thereafter;  Camp  v.  Scott,  47  Conn.  366,  holding 
demanding  of  rent  for  present  month  waiver  of  forfeiture  for  nonpayment  for 
previous  month :  Boston,  C.  &  M.  R.  Co.  v.  Boston  &  L.  R.  C6.  65  N.  H.  393,  23 
Atl.  529  (dissenting  opinion),  on  acceptance  of  rent  as  waiver  of  forfeiture  for 
assignment. 
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Cited  in  reference  notes  in  03  A.  D.  309;  47  A.  S.  R.  436, — on  waiver  of  for- 
feiture of  lease  by  acceptance  of  subsequently  accruing  rent. 

Cited  in  notes  in  47  A.  S.  R.  198,  on  waiver  of  forfeiture  of  lease  by  subsequent 
acceptance  of  rent;  11  L.R.A.(N.S.)  831,  on  acceptance  of  rent  accruing  after 
cause  for  forfeiture,  with  knowledge  of  such  cause,  as  waiver  of  forfeiture; 
15  E.  R.  C.  790,  on  waiver  of  forfeiture  by  act  of  reversioner;  15  E.  R.  C.  566,  on 
effect  of  provision  that  lease  shall  be  void  if  lessee  does  or  omits  to  do  something 
contrary  to  tenancy. 

70  AM.  DEC.  468,  AMES  v.  MARTIN,  6  WIS.  861. 

Colt  as  Included  in  "span  of  horses*'  within  exemption  laws. 

Cited  in  reference  note  in  02  A.  D.  572,  on  exemption  of  colt  as  forming 
"span  of  horses"  with  its  mother. 

70  AM.  DEC.  469,  WALSH  v.  BliATCHIiEY,  6  WIS.  422. 
Necessity  of  actnal  presentation  of  commercial  paper. 

Cited  in  note  in  13  L.R.A.  (N.S.)   307,  on  necessity  of  actual  presentation  of 
commercial  paper  to  effect  its  dishonor. 
Recovery  under  illegal  contract. 

Cited  in  Clarke  v.  Lincoln  Lumber  Co.  59  Wis.  655,  18  N.  W.  492,  denying 
recovery  of  money  paid  by  subscriber  for  stock  unlawfully  issued. 

70  AM.  DEC.  471,  SEWELL  v.  EATON,  6  WIS.  4  90. 
Necessity  that  error  appear  in  record. 

Cited  in  reference  notes  in  72  A.  D.  566,  on  not  noticing  error  unless  apparent 
from  record;  73  A.  D.  410-454,  on  necessity  that  error  appear  from  the  record; 
12  A.  S.  R.  555,  on  what  bill  of  exceptions  should  contain;   70  A.  S.  R.  641, 
on  sufficiency  of  assignments  of  error. 
Competency  of  evidence. 

Cited  in  Ranger  v.  Goodrich,  17  Wis.  79,  holding  exclusion  of  question  calling 
for  conversation  not  error,  where  notJiing  to  show  what  expected  to  be  proved. 

Distinguished  in  Savage  v.  Drake,  8  Wis.  272,  holding  after  testimony  that 
witness  asked  defendant  to  pay  bill,  question,  as  to  reason  for  refusal  incompetent. 
When  title  passes  on  sale  of  personalty. 

Cited  in  Morrow  v.  Reed,  30  Wis.  81,  holding  actual  delivery  not  necessary  to 
complete  sale  of  logs;  Pike  v.  Vaughn,  39  Wis.  499,  holding  that  title  does  not 
pass  by  sale  of  logs  to  be  measured;  Fromme  v.  O'Donnell,  124  Wis.  529,  103 
N.  W.  3,  holding  title  to  blocks  not  prevented  from  passing  by  subsequent 
measurement  to  determine  amount  due;  Byles  v.  Colier,  54  Mich.  1,  19  N.  W. 
565,  holding  parsing  of  title  to  lumber  not  prevented  from  passing  for  inspection 
to  determine  balance  to  be  paid;  Fletcher  v.  Ingram,  46  Wis.  191,  50  N.  W. 
424,  holding  intention  of  parties  controlling  as  to  passing  of  title  to  lumber  in 
cribs  on  which  something  remains  to  be  done;  Romers  v.  McLauffhIin.  57  Wis. 
358,  15  N.  W.  442,  holding  that  title  to  house  passed  by  present  sale  with  future 
payment,  vendor  giving  vendee  order  on  custodian  for  delivery;  Gill  v.  Benjamin, 
64  Wis.  362,  54  A.  R.  619,  25  N.  W.  445,  holding  sale  of  wood  for  future 
delivery,  complete  upon  delivery  of  each  cargo  making  vendee  liable  for  loss; 
Sanborn  v.  Hunt,  10  Wis.  437,  holding  that  title  does  not  pass  on  sale  of  goods 
where  deficiency  is  to  be  made  up  after  inventory;  Wadhams  v.  Balfour,  32  Or. 
313,  51  Pac.  642,  holding  sale  complete  without  inspection  by  delivery  of  grain 
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sold  by  sample;  Mayer  v.  Beggs,  9  Misc.  352,  29  N.  Y.  Supp.  702,  holding  sale 
complete  by  transferring  sulphur  purchased  from  boat  by  which  it  is  shipped  to 
vendee's  lighter;  Smith  v.  Barron  County,  44  Wis.  686,  holding  agreement  with 
county  treasurer  for  purchase  of  tax  certificate,  number  to  be  ascertained  when 
part  payment  is  made,  executory  sale. 

Cited  in  reference  notes  in  72  A.  D.  730,  on  when  property  passes  when  some 
act  remains  to  be  done;  74  A.  D.  83,  on  when  sale  of  personalty  is  complete  so 
as  to  pass  title;  75  A.  D.  343,  on  sufficiency  of  constructive  delivery  of  bulky 
articles  to  pass  title;  82  A.  D.  326,  as  to  when  title  to  goods  sold  passes  to 
vendee;  82  A.  D.  667,  as  to  whether  chattel  must  be  set  aside  and  identified 
before  title  passes  by  sale;  83  A.  D.  142,  on  necessity  for  measuring  and  setting 
apart  property  to  complete  sale;  92  A.  D.  779,  on  whether  property  passes  where 
some  act  is  necessary  to  identify  goods  sold;  39  A.  S.  R.  44,  as  to  when  sale  of 
personalty  is  complete. 

Cited  in  notes  in  3  L.R.A.  200,  on  rule  that  intention  of  parties  governs  as  to 
when  title  to  goods  shall  vest  in  purchaser;  6  L.R.A.  375,  on  effect  of  intention 
to  transfer  title  to  property  not  measured;  23  E.  R.  C.  348,  as  to  whether  title 
passes  by  sale  of  chattel  to  which  vendor  is  to  do  something  to  put  it  in  deliver- 
able condition. 

70  AM.  DEC.  473,  EDGGRTOX  v.  BIRD,   6  WIS.  527. 
Validity  of  deed  to  land  In  adverse  possession  of  third  person. 

Cited  in  Watts  v.  Owens,  62  Wis.  512,  22  N.  W.  720,  holding  deed  to  land 
held  adversely,  void  at  common  law. 

Cited  in  reference  note  in  66  A.   S.  R.  406,  on  acts  of  owner  interrupting 
adverse  possession  of  disseisor. 
When  possession  is  adverse. 

Cited   in   Link  v.   Doerfer,   42   Wis.   391,   24   A.   R.   417,   holding  possession 
adverse  from  time  intruder  recorded  tax  deed  running  to  himself. 
Title  by  adverse  possession. 

Cited  in  Reilly  v.  Racine,  51  Wis.  526,  8  N.  W.  417,  holding  title  by  adverse 
possession  not  shown  in  absence  of  proof  that  possession  was  adverse  or  that 
entry  was  made  under  color  of  title. 

Cited  in  note  in  26  L.  R.A.  452,  on  acquiring  of  title  to  highway  by  prescription. 

Sufficiency  of  color  of  title. 

Cited  in  United  States  v.  Cameron,  3  Ariz.  100,  21  Pac.  177,  holding  deed  not 
color  of  title  as  to  land  not  included  therein;  Murphy  v.  Doyle,  37  Minn.  113, 
33  N.  W.  220,  holding  defective  tax  deed  sufficient  color  of  title  if  it  purports 
to  convey  the  title  to  the  premises;  Armijo  v.  Armijo,  4  N.  M.  57,  13  Pac.  92, 
holding  color  of  title  must  be  supported  by  some  kind  of  written  instrument: 
Ward  V.  Huggins,  7  Wash.  617,  32  Pac.  740,  holding  void  tax  deed  "color  of 
title."  sustaining  bar  of  statute  of  limitations;  Sprecher  v.  Wakeley,  11  Wis. 
433;  Lindsay  v.  Fay,  25  Wis.  460;  McMillan  v.  Wehls,  55  Wis.  685;  Leffing- 
well  V.  Warren,  2  Black,  599,  17  L.  ed.  261, — holding  action  to  recover  land  sold 
for  taxes  not  maintainable  three  years  after  record  of  deed,  against  one  in 
possession  under  void  tax  deed;  Greenleaf  v.  Bartlett,  146  N.  C.  495,  14  L.R.A. 
(N.S.)  660,  60  S.  E.  419,  holding  color  of  title  not  aflfected  by  failure  to  record 
«heriflf*s  receipt  for  amount  of  bid  for  land  sold  for  taxes  as  required  by  statute: 
Power  V.  Kitching,  10  N.  D.  254,  88  A.  S.  R.  091,  86  N.  W.  737,  holding 
void  tax  deed  sufficient  color  of  title  to  support  ownership  by  adverse  possession. 
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Cited  in  reference  notes  in  85  A.  D.  124-331;  52  A.  S.  R.  344,— on  what  ia 
color  of  title. 

Cited  in  notes  in  88  A.  S.  R.  706,  on  necessity  of  valid  instrument  to  color 
of  title;  88  A.  S.  R.  728,  on  tax  deed  void  on  its  face  as  color  of  title;  2  L.R.A. 
513,  on  tax  deed  as  giving  color  of  title;  9  L.R.A.  765,  as  to  what  constitutes 
color  of  title;  9  L.R»A.  773,  on  effect  of  adverse  possession  under  color  of  tax 
title;  16  L.R.A.(N.S.)  1216,  on  meaning  of  "color  of  title." 

Distinguished  in  Waterson  v.  Devoe,  18  Kan.  223;  Taylor  v.  Miles,  5  Kan. 
498,  7  A.  D.  668, — ^holding  record  of  void  tax  deed  insufficient  to  start  statute  of 
limitations  into  operation. 

—  To  permit  recovery  for  improvements. 

Cited  in  Zwietusch  v.  Watkins,  61  Wis.  616,  21  N.  W.  821,  holding  that 
claimant  under  tax  title  may  recover  for  improvements  although  assessment 
was  invalid;  Whitcomb  v.  Provost,  102  Wis.  278,  78  N.  W.  432,  holding  one 
holding  under  invalid  homestead  entry  certificate  not  holding  **by  color  of 
title"  such  as  will  warrant  recovery  for  improvements;  Dorer  v.  Hood,  113  Wis. 
607,  88  N.  W.  1009,  holding  grant  from  administrator  of  life  tenant  pursuant  to 
contract  to  convey  "good  and  sufficient  deed,"  gives  grantor  such  color  of  title 
to  support  allowance  for  improvements  and  taxes;  Seigneuret  v.  Fahey,  27  Minn. 
60,  6  N.  W.  403,  holding  one  claiming  under  void  tax  deed  holds  under  such 
"color  of  title"  as  will  warrant  recovery  for  improvements;  Wood  v.  Conrad, 
2  S.  D.  334,  60  N.  W.  96,  denying  allowance  for  value  of  improvements  with  full 
knowledge  of  defective  title. 
liimitation  of  action  to  recover  land  sold  for  taxes. 

Cited  in  Hill  v.  Kricke,  11  Wis.  443;  Faulkner  v.  Dorman,  7  Wis.  388,— holding 
suit  to  recover  land  sold  for  taxes  not  maintainable  after  expiration  of  three 
years  from  recording  of  tax  deed;  Parish  v.  Eager,  15  Wis.  633,  holding  action 
on  tax  deed  barred  where  owner  continues  in  actual  possession  for  three  years 
after  record  of  deed;  Smith  v.  Ford,  48  Wis.  115,  4  N.  W.  462,  holding  grantee 
in  tax  deed  acquires  title  to  portion  of  premises  of  which  he  has  exclusive 
possession  during  statutory  period;  Smith  v.  Sherry,  54  Wis.  114,  11  N.  W.  465, 
holding  that  former  owner's  occupancy  of  land  during  portion  of  statutory 
period  suspends  operation  of  statute  on  tax  deed  against  former  owner;  Mason 
V.  Crowder,  85  Mo.  626,  holding ,  action  to  recover  land  sold  for  taxes  not 
barred  where  purchaser  has  been  in  possession  less  than  three  years;  Jones  v. 
Randle,  68  Ala.  258,  holding  statutory  bar  begins  to  run  from  time  judge  of 
probate  executes  tax  deed  to  purchaser. 

Cited  in  notes  in  2  L.R.A.  514,  on  limitation  of  actions  to  overturn  tax  titles: 
2  L.R,A.  516,  as  to  when  statute  of  limitations  begins  to  run  in  favor  of  tax 
title. 

Distinguished  in  Kessinger  v.  Wilson,  53  Ark.  400,  22  A.  S.  R.  220,  14  S.  W. 
96,  holding  five  years'  limitation  for  recovery  of  land  sold  at  judicial  sales  be- 
gins to  run  from  time  cause  of  action  accrued. 

—  Effect  of  Invalidity  of  tax  deed. 

Cited  in  Oconto  County  v.  Jerrard,  46  Wis.  317,  50  N.  W.  591,  holding  that 
statute  of  limitations  as  to  tax  deed  runs  where  tax  is  invalid  for  want  of 
valid  assessment;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Allfree,  64  Iowa,  500,  20  N.  W. 
779,  sustaining  title  to  land  held  under  tax  deed,  void  because  land  belonged  to 
United  States,  as  against  one  who  ten  years  afterwards  procured  grant  from 
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government;  Peck  v.  Comstock,  6  Fed.  22,  holding  invalidity  of  tax  deed  no 
bar  to  operation  of  statute  of  limitations;  Haseltine  v.  Hewitt,  61  Wis.  121, 
20  N.  W.  676,  holding  void  tax  deeds  not  within  provisions  of  act  authorizing 
conveyance  to  state  of  lands  held  by  county  under  tax  deeds. 

Cited  in  note  in  8  L.R.A.(N.S.)  356,  on  effect  of  void  proceedings  under  which 
real  property  is  sold  for  taxes  to  start  limitations  running  in  favor  of  purchaser 
in  possession. 

Conclusiveness  of  tax  d«ed  as  to  validity  of  tax  sale. 

Cited  in  Ruggles  v.  Fond  du  Lac  County,  63  Wis.  205,  23  N.  W.  127,  holding 
irregularities  of  assessment  and  collection  of  taxes  cured  unless  inquired  into 
within  statutory  period;  Pugh  v.  Youngblood,  69  Ala.  296,  holding  that  con- 
tinuous possession  under  tax  deed  for  requisite  period,  bars  inquiry  into  irregu- 
larities of  sale  and  execution  of  deed;  Gates  v.  Parmly,  93  Wis.  294,  66  N.  W. 
253,  holding  that  tax  deed  conveys  prima  facie  marketable  title  which  vendor  is 
bound  to  accept;  Bowman  v.  Cockrill,  6  Kan.  311,  holding  tax  deed  prima  facie 
evidence  of  title  to  start  statute  of  limitations  into  operation  when  recorded; 
Ashley  Co.  v.  Bradford,  109  La.  641,  33  So.  634,  sustaining  title  to  land  ac- 
quired under  tax  deed;  Bardon  v.  Land  &  River  Improv.  Co.  157  U.  S.  327,  39 
L.  ed.  719,  15  Sup.  Ct.  Rep.  650  (affirming  45  Fed.  706),  holding  Ux  deed  con- 
clusive when  statute  has  run  in  favor  of  grantee. 

70  AM.  DEC.  4  79,  SHEPARD  v.  MILWAUKEE  GASLIGHT  CO.  6  WIS. 

6S9. 
Compnlsory  service  by  qnasi  public  corporation. 

Cited  in  Commercial  Union  Teleg.  Co.  v.  New  England  Teleph.  &  Teleg.  Co. 
61  Vt.  241,  15  A.  S.  R.  893,  5  L.R.A.  161,  17  Atl.  1071,  holding  telephone  com* 
pany  bound  to  furnish  equal  facilities  to  all  telegraph  cpmpanies. 

—  Gas  company. 

Cited  in  Indiana  Natural  &  Illuminating  Gas  Co.  v.  State,  158  Ind.  516,  57 
L.R.A.  761,  63  N.  E.  220,  holding  gas  company  bound  to  furnish  supply  without 
discrimination;  Charleston  Natural  Gas  Co.  v.  Lowe,  52  W.  Va.  662,  44  S.  K 
410,  holding  gas  company  bound  to  supply  all  complying  with  regulations. 

Cited  in  notes  in  89  A.  S.  R.  345,  on  compulsory  service  by  gas  companies; 
15  L.R.A.  322,  on  compulsory  service  by  gas*  company. 

—  Water  company. 

Cited  in  American  Waterworks  Co.  v.  State,  46  Neb.  194,  66  A.  S.  R.  610, 
30  L.R.A.  447,  64  N.  W.  711;  Watanga  Water  Co.  v.  Wolfe,  99  Tenn.  429.  63 
A.  S.  R.  841,  41  S.  W.  1060, — holding  water  company  invested  with  power  of  emi- 
nent domain,  bound  to  supply  without  discrimination;  Crumley  v.  Watanga  Wa- 
ter Co.  99  Tenn.  420,  41  S.  W.  1058,  denying  right  of  water  company  to  refuse  to 
supply  inhabitant  for  latter's  refusal  to  pay  note  given  for  previous  supply; 
Turner  v.  Revere  Water  Co.  171  Mass.  329,  68  A.  S.  R.  432,  40  L.R.A.  657,  50 
N.  E.  634;  Burke  v.  Water  Valley,  87  Miss.  732,  112  A.  S.  R.  468,  40  So.  820.— 
denying  right  of  water  company  to  refuse  to  furnish  water  imtil  payment  of 
bill  contracted  by  previous  occupant. 
Mandamus  to  compel  service  by  qnnsi  pnbllc  corporation. 

Cited  in  Hansen  v.  Albina  Light  &  Water  Co.  21  Or.  411,  14  L.R.A.  424.  28 
Pac.  244,  liolding  mandamus  proper  remedy  to  compel  water  company  to  furnish 
supply;  People  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Hudson  River  Tel.  Co.  19  Abb. 
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N.  C.  466,  holding  mandamus  proper  remedy  to  compel  telephone  company  to 
install  instrument  in  office  of  telegraph  company;  State  ex  rel.  Payne  v.  Kin- 
loch  Teleph.  Co.  93  Mo.  App.  354,  67  S.  W.  684,  holding  mandamus  remedy  to 
compel  telephone  company  to  install  telephone;  Com.  ex  rel.  Stem  v.  Wilkes- 
Barre  Gas  Co.  12  Luzerne  Leg.  Reg.  385,  holding  that  gas  company  may  be  com- 
pelled by  mandamus  to  supply  gas  to  individual  complying  with  reasonable 
regulations. 

Cited  in  note  in  7  £.  R.  C.  463,  on  compelling  corporation  to  perform  its  ob- 
ligations by  mandamus. 
Rights,  duties  and  liabilities  of  gas  companies. 

Cited  in  reference  notes  in  79  A.  D.  283,  on  duties  of  gas  companies;  82  A.  D. 
688,  on  special  rights,  duties,  and  liabilities  of  gas  companies;  85  A.  D.  700, 
on  public  duty  of  gas  companies;  2  A.  S.  R.  135,  on  duty  of  gas  companies  to 
maintain  uniform  rates;  28  A.  S.  R.  43,  on  rights  and  duties  of  water  supply 
companies;  28  A.  S.  R.  205,  on  liability  of  gas  companies  for  negligence;  34 
A.  S.  R.  658,  on  duty  of  gas  companies  as  to  laying  pipes  and  liability  for 
damages  by  escaping  of  gas  therefrom;  50  A.  S.  R.  617,  on  duty  of  gas  com- 
panies to  furnish  gas;  51  A.  S.  R.  684,  on  duty  of  gas  company  to  iise  care  in 
laying  pipes;  76  A.  S.  R.  176,  on  negligence  in  escape  of  gas;  88  A.  S.  R.  822, 
on  care  required  of  gas  company. 
Reasonableness  of  rules  of  water  and  gas  companies. 

Cited  in  Tacoma  Hotel  Co.  v.  Tacoma  Light  &  Water  Co.  3  Wash.  316,  28 
A.  S.  R.  35,  14  L.R.A.  669,  28  Pac.  516,  holding  rule  of  water  company  requiring 
payments  at  stated  periods  of  sums  due,  reasonable;  Richmond  Natural  Gas  Co. 
V.  Clawson,  155  Ind.  659,  51  LJI.A.  744,  58  N.  E.  1049,  holding  rule  of  gas  com- 
pany requiring  greater  rate  from  users  for  light  and  fuel  than  from  users  for 
fuel  only,  unreasonable;  Mackin  v.  Portland  Gas  Co.  38  Oy.  120,  49  L.R.A.  596, 
61  Pac.  134,  sustaining  validity  of  regulation  of  gas  company  against  supply 
at  one  set  of  premises  after  nonpayment  at  another;  State  ex  rel.  Weise  v. 
Sedalia  Gaslight  Co.  34  Mo.  App.  501,  sustaining  reasonableness  of  rule  making 
charge  for  rent  of  gas  meter;  Vanderberg  v.  Kansas  City  Missouri  Gas  Co. 
126  Mo.  App.  600,  105  S.  W.  17,  holding  that  regulation  of  gas  company  re- 
quiring contract  to  be  with  tenant  is  reasonable;  Wright  v.  Philadelphia  Co.  37 
Pittsb.  L.  J.  N.  S.  427,  holding  that  requiring  of  deposit  of  $20  where  monthly  bill 
averages  only  $5  and  gas  may  be  shut  ofT  within  ten  days  if  bill  not  paid  is  un- 
reasonable. 

Cited   in   note   in    19   L.R.A.(N.S,)    694,   on   reasonableness   of   regulation   of 
public  service  corporation  requiring  payment  of  rentals  in  advance. 
Regulating  price  of  gas. 

Cited  in  Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  249,  116  A.  S.  R. 
944,  8  L.RJV.(N.S.)  529,  108  N.  W.  65,  9  A.  &  E.  Ann.  Cas.  819,  denying  power 
of  city  to  fix  gas  rate  for  supply  by  private  company. 
Gas  bill  as  breach  of  covenant. 

Cited  in  Wood's  Estate,  16  Phila.  364,  41  Phila.  Leg.  Int.  225,  15  W.  N.  C.  94, 
holding  vendor  of  real  estate  leaving  gas  bills  unpaid  in  consequence  of  which 
supply  cut  off,  liable  on  covenant  against  incumbrances. 
liegallty  of  provision  ellnilnntlng:  comretitton. 

Cited  in  Gibbs  v.  Consolidated  Gas  Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup. 
Ct.  Rep.  553,  holding  contract  eliminating  competition  between  gas  companieiy 
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void;  Chicago  Gaslight  &  Coke  Co.  t.  People's  Gaslight  &  Coke  Co.  121  DL  530, 
2  A.  S.  R.  124, 13  N.  E.  169  (reversing  20  HI.  App.  473),  holding  contract  between 
gas  companies  whereby  one  discontinues  manufacture  and  sale  for  100  years, 
void;  St.  Louis  v.  St.  Louis  Gaslight  Co.  5  Mo.  App.  484,  holding  provision  of 
city  charter  giving  certain  gas  company  exclusive  privileges,  void;  United  States 
V.  Trans-Missouri  Freight  Asso.  166  U,  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540,  holding  association  of  railroads  to  establish  freight  rates,  illegal. 
Judicial  notice. 

Cited  in  Harris  v.  Cameron,  81  Wis.  239,  29  A.  S.  R.  891,  51  N.  W.  437,  sustain- 
ing right  of  court  to  take  judicial  notice  of  nature  of  toy  air-gun. 

70  AM.  DEC.  489,  CROCKER  v.  BALLANGEE,  6  WIS.  645. 
Right  of  grantee  or  patentee  to  attack  or  correct  conveyance. 

Cited  in  Waltby  v.  Austin,  65  Wis.  527,  27  N.  W.  162;  Atkison  v.  Henry,  80 
Mo.  670;  Gray  v.  Ulrich,  8  Kan.  112,— denying  right  of  subsequent  grantee  to 
attack  prior  deed  of  grantor  for  fraud;  Bennett  v.  Keehn,  57  Wis.  582,  15  N.  W. 
776,  holding  grantee  of  mortgaged  premises  not  assuming  mortgage  entitled  to 
attack  same  for  fraud;  Whitney  v.  Kelley,  94  Cal.  146,  28  A.  S.  R.  106,  15  luR^. 
813,  29  Pac.  C24,  holding  subsequent  grantee  not  entitled  to  set  aside  judgment 
for  lands  against  his  grantor  and  in  favor  of  one  in  possession  at  time  of  deed, 
although  judgment  procured  by  fraud;  Burrows  v.  Rutledge,  76  Wis.  22,  44  N.  W. 
847,  holding  second  patentee  entitled  to  maintain  action  in  equity  to  cancel 
prior  patent  procured  by  fraud. 

Distinguished  in  Godkin  v.  Cohn,  25  C.  C.  A.  557,  53  U.  S.  App.  4,  80  Fed.  458, 
holding  remote  grantee  of  patentee  of  lot  erroneously  described  entitled  to  cor- 
rect mistake  as  against  fraudulent  purchaser  claiming  under  such  description. 
Rights  under  fraudulent  or  void  deed. 

Cited  in  Heineman  v.  Marshall,  117  Mo.  App.  546,  92  S.  W.  1131  (dissenting 
opinion),  on  title  conveyed  by  void  deed. 

Distinguished  in  Troy  City  Bank  v.  Wilcox,  24  Wis.  671.  holding  that  trust 
reattaches  to  deed  procured  by  fraud  after  reconveyance  to  fraudulent  grantee. 
Validity  of  sale  or  Judgment. 

Cited  in  Tudor  v.  Tudor,  80  Vt.  220,  67  Atl.  539;  Bromley  v.  Goodrich,  40 
Wis.  131,  22  A.  R.  685, — holding  sales  by  insolvent  debtor  not  absolutely  void; 
Graham  v.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26  L.  ed.  106,  holding  sale  by 
solvent  corporation  of  land  for  inadequate  consideration,  not  void;  Van  Shaack 
V.  Robbins,  36  Iowa,  201,  holding  tax  sale  not  absolutely  void  for  combination 
to  prevent  bidding;  Johnson  v.  Brewers'  F.  Ins.  Co.  51  Wis.  570,  8  N.  W.  297, 
holding  judgment  by  state  court  in  action  erroneously  not  removed  to  federal 
court,  voidable. 
Rights  assignable  and  rights  of  assignee. 

Cited  in  Smith  v.  Pacific  Bank,  137  Cal.  363,  70  Pac.  184,  holding  right  of  action 
for  fraud  in  sale  of  bonds  not  assignable;  McCall  v.  Mash,  89  Ala.  487,  18  A.  S. 
R.  145,  7  So.  770,  holding  mortgagor  not  disaffirming  mortgagee's  purchase  at 
own  sale  not  entitled  to  assign  riglit  to  another:  Milwaukee  &  M.  R,  Co.  v. 
Milwaukee  &  W.  R.  Co.  20  Wis.  175,  88  A.  D.  740,  holding  right  of  action  for 
fraud  in  procuring  release  from  covenant,  not  assignable;  Dreutzer  v.  Lawrence, 
58  Wis.  594,  17  N.  W.  423,  holding  contract  for  conveyance  of  lands  held  by 
husband  and  wife  jointly,  assignable;  G ruber  v.  Baker,  20  Nev.  453,  9  L.R.A. 
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302,  23  Pac.  858.  holding  assignment  of  bare  right  to  file  bill  for  fraud  against 
assignor,  void;  Evans  v.  Virgin,  69  Wis.  153,  33  N.  W.  569  (dissenting  opinion), 
on  right  of  assignee  for  creditors  to  continue  attachment  for  debt. 

Cited  in  notes  in  56  A.  D.  449,  on  assignability  of  right  to  file  bill  in  equity; 
54  A.  S.  R.  251,  as  to  parties  who  may  obtain  equitable  relief  against  judgment, 
decree,  or  other  judicial  determination. 

70  AM.  DEC.  494,  GODFREY  v.  STATE,  31  AliA.  S2S. 
Capacity  of  Infant. 

Cited  in  Woodruff  v.  Conley,  50  Ala.  304,  holding  nine  year  old  girl  of  sufficient 
age  to  express  preference  for  guardian. 

Cited  in  note  in  36  L.R.A.  210,  on  confessions  by  infants. 
—  To  commit  crime. 

Cited  in  McCormack  v.  State,  102  Ala.  156,  15  So.  438,  holding  question  whether 
pupil  between  13  and  14  is  capable  of  assaulting  teacher,  for  jury;  Martin  v. 
State,  90  Ala.  602,  24  A.  S.  R.  844,  8  So.  858,  holding  negro  boy  14  years  old 
subject  to  indictment  for  murder  for  killing  man  by  throwing  stone. 

Cited  in  reference  notes  in  74  A.  D.  458,  on  infant's  responsibility  for  crime; 
4  A.  S.  R.  210,  on  rebutability  of  presumption  that  boy  under  age  of  fourteen 
cannot  commit  rape;  5  A.  S.  R.  908;  24  A.  S.  R.  849, — on  infant's  capacity  to 
commit  crime. 

Cited  in  note  in  36  L.  R.  A.  198,  on  prima  facie  presumption  as  to  nonliability 
of  children  criminally. 

70  AM.  DEC.  499,  CROM3fELIN  v.  THIESS,  31  AIjA.  412. 
Holding  over  as  renewal  of  lease. 

Cited  in  Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151;  Parker  v.  Hollis,  50 
Ala.  411, — holding  tenancy  renewed  on  same  terms  by  holding  over;  Brewer  v. 
Thorp,  35  Ala.  9,  holding  liability  of  tenant's  surety  not  renewed  by  tenant's 
holding  over;  Singer  Mfg.  Co.  v.  Sayre,  75  Ala.  270,  holding  tenant  for  years 
holding  over  liable  for  one  year;  German  State  Bank  v.  Herron,  111  Iowa,  25, 
82  N.  W.  430,  holding  tenancy  at  will  created  under  statute  by  tenant  from  year 
to  year  holding  over;  Couch  v.  McKellar,  33  Ala.  473,  on  right  of  landlord's 
grantee  to  elect  to  regard  holding  over  as  renewal. 

Cited  in  reference  notes  in  33  A.  S.  R.  190,  on  effect  of  tenant's  holding  over; 
72  A.  S.  R.  110,  on  conditions  implied  on  holding  over  by  tenant. 

Cited  in  notes  in  15  E.  R.  C.  594,  on  effect  of  tenant's  holding  over  with  con- 
sent of  landlord;  70  A.  S.  R.  533,  as  to  when  tenant  is  guilty  of  holding  over. 
Implied  tenancy. 

Cited  in  Waring  v.  Louisville  &  N.  R.  Co.  19  Fed.  863,  holding  tenancy  for 
definite  term  not  implied  from  payments  of  rent  by  tenant  at  will. 
Contracts  within  statute  of  frauds. 

Cited  in  Warner  v.  Texas  &  P.  R.  Co.  4  C.  C.  A.  673,  13  U.  S.  App.  236,  54 
Fed.  922,  holding  that  part  performance  of  oral  contract  to  lay  switch  does  not 
take  contract  out  of  statute;  Horton  v.  Wollner,  71  Ala.  452,  holding  intention 
to  continue  old  contract  of  employment  defeated  by  making  new  contract  void 
under  statute. 
—  Leases. 

Cited  in  Westmoreland  y.  Foster,  60  Ala.  448,  holding  written  lease  not  ei- 
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sential;  Weber  v.  Powers,  213  Dl.  370,  68  L.ILA.  610,  72  N.  E.  1070  (reversing 
114  m.  App.  418) ;  A.  G.  Rhodes  Furniture  Co.  v.  Weeder,  108  Ala.  252,  19  So. 
318;  Garner  v.  Ullman,  99  Ala.  218,  13  So.  382;  White  v.  Levy,  93  Ala.  484, 
9  So.  164;  Martin  v.  Blanchett,  77  Ala.  288;  Seoggin  v.  Blackwell,  36  Ala.  351, — 
holding  verbal  lease  for  year  to  begin  in  future,  void;  Treadway  v.  Smith, 
56  Ala.  345,  holding  oral  lease  for  more  than  year,  void;  Crawford  v.  Jones.  54 
Ala.  459,  holding  lease  void  under  statute  of  frauds  admissible  to  show  agreed 
rental  in  action  for  use  and  occupation. 

Cited  in  reference  note  in  51  A.  S.  R.  238,  on  statute  of  frauds  as  affecting 
parol  leases. 

Cited  in  note  in  17  A.  S.  R.  755,  on  effect  of  parol  lease  for  more  than  a  year. 
E^vklence  admissible  In  aid  of  oral  agreement. 

Cited  in  Home  Ins.  Co.  v.  Adler,  71  Ala.  516,  holding  former  policies  admissible 
in  action  for  loss  in  aid  of  oral  agreement  to  insure. 
Right  of  tenant  to  sublet. 

Cited  in  reference  note  in  73  A;  D.  461,  on  tenant's  right  to  sublet  premises 
when  lease  does  not  stipulate  against  the  same. 

Cited  in  note  in  117  A.  S.  R.  91,  on  right  of  tenant  to  sublet  when  not  restricted 
by  lease. 
Liability  for  use  and  occupation. 

Cited  in  Nickolls  v.  Barnes,  32  Neb.  195,  49  N.  W.  342;  Meaher  v.  Pomeroy, 
49  Ala.  146, —  holding  tenant  at  will  liable  for  use  and  occupation  only  for  time 
in  possession;  Tully  v.  Dunn,  42  Ala.  262,  holding  assumpsit  for  use  and  occupa- 
tion not  maintainable  against  tenant  never  entering;  Bain  v.  McDonald,  111 
Ala.  269,  20  So.  77;  Smith  v.  Pritchett,  98  Ala.  649,  13  So.  569,— holding  one 
occupying  premises  under  lease  for  year  to  begin  in  futuro,  liable  for  use  and 
occupation;  Wolffe  v.  Wolff,  69  Ala.  549,  44  A.  R.  526,  holding  tenant  for  years 
holding  over,  liable  for  use  and  occupation  under  implied  assumpsit;  Rice  v.  Dud- 
ley, 65  Ala.  68,  on  recovery  on  quantum  meruit  for  use  and  occupation. 

Cited  in  reference  notes  in  98  A.  D.  360,  on  when  assumpsit  will  lie  for  use 
and  occupation;  72  A.  S.  R.  537,  on  tenant's  liability  for  rent. 

Cited  in  notes  in  46  A.  D.  290,  on  measure  of  damages  in  action  for  use  and 
occupation;  26  L.R.A.  801,  on  compensation  for  use  and  occupation  by  tenants 
where  lease  is  invalid  under  statute  of  frauds. 
Effect  of  eviction  on  liability  for  rent. 

Cited  in  Talbott  v.  English,  156  Ind.  299,  59  N.  E.  857,  holding  constructive 
eviction  no  defense  to  rent  in  absence  of  abandonment;  Pridgeon  v.  Excelsior 
Boat  Club,  66  Mich.  326,  33  N.  W.  502,  holding  rent  suspended  during  eviction 
by  landlord;  Cook  v.  Anderson,  85  Ala.  99,  4  So.  713,  holding  tenant  not  re- 
lieved from  liability  for  rent  by  partial  destruction  of  premises  by  fire. 

Cited  in  reference  notes  in  74  A.  D.  115;  98  A.  D.  360, — on  interference  by 
landlord  as  exonerating  tenant  from  liability  for  rent. 

Cited  in  note  in  38  A.  S.  R.  488,  on  lessor's  acts  of  ownership  regarding  leased 
premises  as  showing  intent  to  evict. 
— -  Pro  rata  discharge. 

Cited  in  Anderson  v.  Winton,  136  Ala.  422,  34  So.  962;  Crossthwaite  v.  Cald- 
well, 106  Ala.  295,  18  So.  47;  Warren  v.  Wagner,  75  Ala.  188,  51  A.  R.  446,— 
holding  rent  discharged  pro  rata  by  partial  eviction;  Chamberlain  v.  Godfrey, 
50  Ala.  530,  holding  lessee  not  entitled  to  pro  rata  return  of  rent  paid  in  ad- 
vance after  destruction  of  premises  by  fire,  in  absence  of  covenant  in  lease. 
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Wttfver  of  damages  for  eviction. 

Cited  in  Ralph  v.  Lomer,  3  Wash.  401,  28  Pac.  760,  holding  damages  for  evic« 
tion  waived  by  remaining  in  possession. 
Estoppel  to  deny  landlord*8  title. 

Cited  in  Bishop  v.  Blair,  36  Ala.  80,  holding  tenant  estopped  to  deny. 
Refusal  of  Instructions. 

Cited  in  reference  notes  in  73  A.  D.  491,  on  refusal  to  give  abstract  charge 
as  error;  75  A.  D.  114,  on  refusal  of  instructions  having  no  foundation  in 
evidence;  82  A.  D.  613,  on  duty  of  court  to  give  instruction  when  no  sufficient 
evidence  has  been  introduced  to  warrant  a  finding. 

Cited  in  note  in  72  A.  D.  540,  on  giving  abstract  instructions. 

70  AM.  DEC.  505,  DARGAN  v.  MOBILE,  81  AliA.   469. 
liiablllty  of  municipal  corporation. 

Cited  in  Symonds  v.  Gay  County,  71  111.  355,  holding  county  not  liable  fo^ 
spreading  of  fire  from  burning  brush  on  poor,  farm;  Barbour  County  v.  Horn, 
41  Ala.  114;  Barbour  County  v.  Brunson,  36  Ala.  362, — holding  county  not 
liable  for  fall  of  public  bridge;  Covington  County  v.  Kinney,  45  Ala.  176,  holding 
county  not  liable  for  fall  of  bridge  erected  by  citizen  on  public  road;  Montgomery 
V.  Gilmer,  33  Ala.  116,  70  A.  D.  562,  holding  city  liable  for  damages  resulting 
from  faulty  construction  of  sewer;  Campbell  v.  Montgomery,  53  Ala.  527,  25 
A.  R.  656,  holding  city  liable  for  injuries  resulting  from  defect  in  street; 
Pollock  V.  Louisville,  13  Bush,  221,  26  A.  R.  260;  Lenzen  v.  New  Braunfels, 
13  Tex.  Civ.  App.  335,  35  8.  W.  341,— holding  city  undertaking  to  furnish  water 
liable  for  loss  of  property  by  fire  for  failure  to  supply;  Davis  v.  Knoxville, 
90  Tenn.  599,  18  S.  W.  254,  holding  city  not  liable  for  injury  to  prisoner  by 
fellow  prisoner  because  separate  cells  not  provided. 

Cited  in  note  in  61  A.  D.  221,  on  municipal  liability  with  respect  to  its  public 
governmental  powers. 
—  For  acts  of  public  servants. 

Cited  in  Cook  v.  Macon,  54  Oa.  468,  holding  city  not  liable  for  illegal  arrest 
by  policeman;  McKay  v.  Buffalo,  9  Hun,  401;  Culver  v.  Streator,  130  III.  238, 
6  L.R.A.  270,  22  N.  E.  810, — holding  city  not  liable  for  injury  to  one  by  officer 
in  enforcement  of  ordinance  against  dogs  running  at  large;  Givens  v.  Paris, 
5  Tex.  Civ.  App.  705,  24  S.  W.  974,  holding  city  not  liable  for  injuries  by  cow 
for  failure  of  policeman  to  enforce  ordinance  against  cattle  at  large;  Arms  v. 
Knoxville,  32  III.  App.  604,  holding  city  not  liable  for  negligence  of  officers  in 
prohibiting  firing  of  cannon  in  street  injuring  one  by  bursting;  Greenwood  v. 
Louisville,  13  Bush,  226,  26  A.  R.  263,  holding  city  not  liable  for  injury  to  one 
by  firemen  on  way  to  fire;  Richmond  v.  Long,  17  Gratt.  375,  94  A.  D.  461; 
Murtaugh  v.  St.  Louis,  44  Mo.  479, — holding  city  not  liable  for  injury  to  non- 
paying  patient  by  negligence  of  hospital  servants;  Moffitt  v.  Asheville,  103  N.  C. 
237,  14  A.  S.  R.  810,  9  S.  E.  695,  holding  city  not  liable  for  sickness  of  prisoner 
from  failure  of  keeper  to  protect  from  cold;  Brown  v.  Guyandotte,  34  W.  Va. 
299,  11  ^.R.A.  121,  12  S.  E.  707,  holding  city  not  liable  for  death  of  one  law- 
fully  confined  by  burning  of  jail  through  negligence  of  officers;  Conway  v. 
Beaumont,  61  Tex.  10;  Caspary  v.  Portland,  19  Or.  496,  20  A.  S.  R.  842,  24  Pac. 
1036, — holding  city  not  liable  for  conversion  by  public  officer  unless  act  done  in 
performance  of  duties;  Bates  v.  Houston,  14  Tex.  Civ.  App.  287,  37  S.  W.  383, 
holding  city  not  liable  for  act  of  health  officer  in  wrongfully  confining  one  sup- 
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posed  afflicted  with  smallpox;  Kansas  City  v.  Lemen,  6  0.  C.  A.  627,  12  U.  S. 
App.  640,  67  Fed.  905,  holding  city  not  liable  for  wrongful  act  of  mayor  in  closing 
show. 

Cited  in  reference  notes  in  79  A.  D.  723,  on  municipal  liability  for  acts  of 
officers;  73  A.  D.  263;  82  A.  D.  64,— on  liability  of  municipal  corporation  for 
negligence  of  its  officers;  9  A.  S.  R.  838,  on  municipal  liability  for  misconduct, 
negligence,  or  omissions  of  agents  or  officers. 

Cited  in  notes  in  30  A.  S.  R.  401,  on  municipal  liability  for  negligence  or  mis- 
conduct of  police  department;  1  L.R.A.  845,  on  municipality's  liability  for  mis- 
feasance or  neglect  of  its  officers;  15  L.R.A.  783,  on  liability  of  municipal  cor- 
poration for  acts  of  policemen;  44  L.R.A.  797,  800,  801,  on  municipal  liability 
for  false  imprisonment  and  unlawful  arrest;  12  L.R.A.(N.S.)  538,  on  municipal 
liability  for  torts  of  police  officers. 

liiablllty  of  public  olllcers. 

Cited  in  Forbes  v.  Board  of  Health,  28  Fla.  26,  13  L.R.A.  549,  9   So.  862, 
holding  board  of  health  not  liable  for  quarantine  of  boat  not  subject  thereto 
under  statute. 
liiablllty  of  master  for  act  of  slave. 

Cited  in  Bell  v.  Troy,  35  Ala.  184,  holding  action  on  case  not  maintainable 
against  master  for  act  of  slave  in  wilfully  burning  house  for  negligence  in 
permitting  him  to  run  at  large. 

70  AM.  DEC.  511,  BLISS  v.  ANDERSON,  81  AliA.  612. 
Right  of  stockholder  to  Injunction  against  corporate  acts. 

Cited  in  Weidenger  v.  Spruance,  101  111.  278,  holding  stockholder  entitled  to 
enjoin  board  of  directors  doing  business  before  required  cash  paid  in;  Nathan 
V.  Tompkins,  82  Ala.  437,  2  So.  747,  holding  dissenting  stockholder  entitled  to 
enjoin  unlawful  consolidation  of  corporations. 

Cited  in  reference  note  in  77  A.  D.  751,  on  right  of  stockholder  to  sue  corpora- 
tion. 

Cited  in  note  in  70  A.  S.  R.  179,  on  doctrine  that  only  state  may  raise  question 
of  ultra  vires. 
Circulation  of  Instruments  as  money. 

Cited  in  Tabler  v.  Sheffield  Land,  Iron  &  Coal  Co.  79  Ala.  377,  58  A.  R.  593, 
holding  intention  to  circulate  "labor  tickets"  as  money  negatived  by  use  of  word 
"not  transferable." 
Sufficiency  of  plalntlff^s  pleading. 

Cited  in  Winter  v.  Quarles,  43  Ala.  692,  holding  allegations  in  bill  to  subject 
estate  of  married  woman  to  payment  of  note  to  be  construed  strongly  against 
plaintiff;  German  v.  Browne,  137  Ala.  429,  34  So.  985,  holding  petition  in  chancery 
to  enforce  attorney's  lien  defective  for  absence  of  allegation  that  cause  pending; 
Robinson  v.  Cullom,  41  Ala.  693,  on  sufficiency  of  averment  that  sale  was  pre- 
tended, in  bill  seeking  to  set  it  aside. 
Questions  for  Jury. 

Cited  in  Barnett  v.  State,  54  Ala.  579,  holding  existence  of  unlawful  intent 
to  circulate  bills  as  money,  for  jury;  Memphis  &  C.  R.  Co.  v.  Bibb,  37  Ala.  699, 
holding  charge  on  question  of  evidence,  error. 
Errors  considered  on  appeal. 

Cited  in  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  A.  R.  107,  holding 
errors  not  mentioned  in  brief  not  to  be  considered  on  appeal. 
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70  AM.  DEC.  516,  STEEUE]  v.  McTYER,  31  AliA.  607. 
liiability  of  carrier. 

Cited  in  Steele  v.  Townsend,  37  Ala.  247,  79  A.  D.  49,  holding  prima  facie  case 
established  against  carrier  by  proof  of  injury  to  goods,  notwithstanding  limita- 
tion in  bill  of  lading  that  carrier  not  accountable  for  breakage;  Hays  v. 
Kennedy,  3  Grant,  Cas.  351,  20  Phila.  Leg.  Int.  116  (dissenting  opinion),  on 
liability  of  carrier  for  injury  to  goods  by  obstruction  in  river. 

Cited  in  note  in  1  E.  R.  C.  233,  on  act  of  God  as  excusing  loss  of  goods  by 
carrier. 
What  is  ''act  of  God." 

Cited  in  reference  notes  in  86  A.  D.  296,  as  to  what  is  "act  of  God"  and 
'inevitable  accident;"  95  A.  D.  118,  defining  and  explaining  phrase  "act  of  God." 
Proof  of  custom. 

Cited  in  Alabama  &  T.  Rivers  R.  Co.  v.  Kidd,  35  Ala.  209,  holding  practice 
for  month  of  carrier  to  deposit  in  certain  warehouse  goods  not  consigned  to  any 
person,  insufficient  to  establish  custom;  Mobile  &  M.  R.  Co.  v.  Jay,  61  Ala.  247, 
holding  custom  of  railroad  company  to  furnish  injured  employees  with  medical 
attendance  not  shown  by  proof  of  occasional  payments;  Smith  v.  Rice,  56  Ala. 
417,  holding  evidence  of  one  witness  as  to  custom  among  planters  as  to 
receiving  supplies  from  merchants,  insufficient  to  show  custom;  Henderson-Boyd 
Lumber  Co.  v.  Cook,  149  Ala.  226,  42  So.  838,  holding  existence  of  custom  to 
pay  for  extra  services  or  work,  for  jury ;  Milwaukee  &  W.  Invest.  Co.  v.  Johnston, 
35  Neb.  554,  53  N.  W.  475,  holding  evidence  of  custom  as  to  sale  of  cattle  from 
ranches,  inadmissible  in  absence  of  proof  of  party's  knowledge. 

Cited  in  reference  notes  in  73  A.  D.  454,  on  usages  as  affecting  carrier's  com- 
mon-law liability;  75  A.  D.  126,  on  parol  evidence  as  to  custom  of  common  car- 
riers; 81  A.  D.  253,  on  admissibility  of  common  or  usage  of  trade;  86  A.  D.  371, 
on  admissibility  of  evidence  of  custom  or  usage  to  explain  or  control  written  or 
other  express  contract;  92  A.  D.  606,  on  evidence  of  usage  or  custom;  100  A.  D. 
259,  as  to  when  custom  is  binding  on  parties  to  contract. 

Overruled  in  Boon  v.  The  Belfast,  40  Ala.  184,  88  A.  D.  761,  denying  admissi- 
bility of  parol  evidence  to  show  custom  exempting  steamboat  company  from 
liability  for  loss  of  goods  by  unlawful  seizure. 
Validity  of  custom. 

Cited  in  reference  notes  in  65  A.  D.  379,  on  validity  and  effect  of  general 
and  particular  usages  and  customs;  83  A.  D.  664,  on  necessity  that  usage  or 
custom  be  reasonable;  93  A.  D.  157,  on  what  constitutes  a  good  usage;  63  A. 
S.  R.  811,  on  validity  of  custom. 

7  0  AM.  DEC.  523,  MILTON  v.  HADEN,  82  ALA.  30. 
Necessity  for  public  grant  for  ferry. 

Cited  in  Sullivan  v.  Lafayette  County,  58  Miss.  790,  holding  public  grant 
necessary  to  operation  of  ferry;  Prosser  v.  Wapello  County,  18  Iowa,  327,  hold- 
ing ownership  of  soil  on  both  sides  of  stream  insufficient  to  confer  feny  rights. 

Cited  in  notes  in  37  L.R.A.  713,  on  right  of  ferries  to  take  tolls  without 
franchise;    59  L.RA.   515,  on  prescriptive   ferry   privileges;    59  L.R.A.   517,  on 
necessity  of  license  for  ferry;  12  E.  R.  C.  163,  on  nature  and  extent  of  ferry 
rights. 
Rights  under  illegal  contract. 

Cited  in  United  States  Fidelity  &  G.  Co.  v.  Charles,  131  Ala.  658,  57  L.R.A. 
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212,  31  So.  558,  holding  note  given  to  reimburse  surety  on  bond  for  sum  com- 
pelled to  pay  for  principars  embezzlement  on  condition  of  no  prosecution,  void; 
Short  V.  Bullion-Beck  &  C.  Min.  Co.  20  Utah,  20,  46  L.R.A.  603,  57  Pac.  720, 
holding  servant  not  entitled  to  recover  under  contract  made  in  violation  of 
eight-hour  law;  Harrison  v.  Jones,  80  Ala.  412,  denying  recovery  for  medical 
services  rendered  by  one  not  licensed;  Woods  v.  Armstrong,  54  Ala.  150,  25  A. 
R.  671,  holding  notes  given  for  fertilizer  sale  of  which  is  prohibited  by  statute, 
void;  Penn  v..  Bornman,  102  111.  523,  holding  loan  by  bank  to  director  illegal 
under  charter. 

Cited  in  reference  notes  in  87  A.  D.  532,  on  validity  of  contract  forbidden  by 
law;  94  A.  D.  670,  on  validity  of  contract  founded  on  illegal  and  indivisible 
consideration;  94  A.  D.  375;  98  A.  D.  791, — on  invalidity  of  contracts  founded 
upon  illegal  consideration;  36  A.  S.  R.  251,  on  invalidity  of  contract  contra- 
vening policy  of  statute. 

Cited  in  notes  in   12  L.R.A.  470,  on  validity  of  contract  founded  on   illegal 
consideration;  12  L.R.A. (N.8.)  578,  580,  on  validity  of  contracts  in  violation  of 
law;  12  L.R.A.(N.S.)  606,  on  ethics  of  lease  in  violation  of  law. 
Effect  of  noncompliance  with  statute. 

Cited  in  Dudley  v.  Collier,  87  Ala.  431,  13  A.  S.  R.  55,  6  So.  304,  holding 
commissions  for  placing  loan  not  recoverable  by  one  not  complying,  with  statute 
as  to  filing  certificate;  Nelms  v.  Edinburg  American  Land  Mortg.  Co.  92  Ala. 
157,  9  So.  141,  holding  bill  by  foreign  corporation  to  foreclose  mortgage  averring 
compliance  with  statute  as  to  agent,  sufficient  without  averring  power  to  loan. 
Presumption  from  lapse  of  time. 

Cited  in  Wyatt  v.  Scott,  33  Ala.  313,  holding  administrator's  sale  presumed 
regular  after  lapse  of  20  years  and  adverse  possession  thereunder;   White  v. 
Hutchings,   40   Ala.   253,   88   A.  D.   766,  holding  deed  presumed  to  have  been 
legally  acknowledged  after  lapse  of  20  years. 
—  Of  payment. 

Cited  in  McCartney  v.  Bone,  40  Ala.  533;  Austin  v.  Jordan,  35  Ala.  642, — hold- 
ing administrator's  accounts  presumed  to  have  been  settled  after  lapse  of  20 
years;  Harrison  v.  Heflin,  54  Aft.  552;  Worley  v.  High,  40  Ala.  171;  Black- 
well  v.  Blackwell,  33  Ala.  57,  70  A.  D.  556, — holding  distributive  share  presumed 
to  have  been  paid  after  lapse  of  20  years. 
Variance  between  pleading  and  proof. 

Cited  in  Central  R.  Co.  v.  Simons,  150  Ala.  400,  43  So.  731,  holding  allegation 
that  cow  killed  May,  1905,  not  supported  by  proof  of  killing  October,  1904; 
New  York  L.  Ins.  Co.  v.  McPherson,  137  Ala.  116,  33  So.  825,  holding  allegation 
that  note  was  payable  at  certain  bank,  where  proof  shows  another  bank,  fatal 
variance;  Washington  v.  Timberlake,  74  Ala.  259,  holding  description  in  complaint 
of  bond  payable  to  one  where  proof  shows  payable  to  two,  fatal  variance. 

Cited  in  reference  note  in  74  A.  D.  79,  on  effect  of  variance  between  note  de- 
clared on  and  that  offered  in  evidence. 

70  AM.  DEC.  520,  McARTHUR  v.  CARRIE,  82  AliA.  75. 

Struck  jury. 

Cited  in  Goodson  v.  Brothers.  Ill  Ala.  589,  20  So.  443,  holding  denial  of 
demand  for  struck  jury  after  jury  is  accepted,  no  error;.  Smith  v.  Kaufman, 
100  Ala.  408,  14  So.  Ill,  holding  each  party  entitled  to  full  panel  when  struek 
jury  is  demanded. 
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Time  for  objection  to  depositions. 

Cited  in  Cornelius  v.  Partain,  39  Ala.  473,  holding  objection  after  trial,  too 
late. 

Cited  in  reference  note  in  54  A.  S.  R.  104,  on  suppression  of  depositions. 
Amendment  of  sheriff's  return. 

Cited  in  Noble  v.  Cullom,  44  Ala.  554,  holding  return  on  fieri  facias  subject 
to  amendment;  Odom  v.  Shackleford,  44  Ala.  331,  holding  amendment  of  return 
in  attachment  to  show  where  attached  crop  grown,  no  error. 

Cited  in  reference  note  in  81  A.  D.  556,  on  amendment  of  return  of  process. 

Cited  in  notes  in  13  A.  D.  173,  on  right  to  amend  returns  to  writs;  13  A.  D. 
180,  on  effect  of  amendment  of  return  to  writ. 
Sale  of  decedent's  property  to  pay  debts. 

Cited  in  Miller  v.  Spear,  5  Pa.  Co.  Ct.  248,  21  W.  N.  C.  554,  denying  power 
of  orphans'  court  to  authorize  private  sale  of  decedent's  real  property  to  pay 
debts. 
Declarations  as  evidence. 

Cited  in  reference  note  in  8  A.  S.  R.  553,  on  admissibility  of  former  adminis- 
trator's declarations  to  impeach  sale  made  by  him. 
When  detinue  will  lie. 

Cited  in  Kyle  v.  Swem,  99  Ala.  573,  12  So.  410,  holding  right  to  possession, 
condition  to  maintenance  of  detinue;  Henderson  v.  Felts,  58  Ala.  590,  holding 
one  from  whom  property  was  taken  under  search  warrant,  entitled  to  maintain 
detinue  after  dismissal  of  warrant. 
Presumptions  from  lapse  of  time. 

Cited  in  White  v.  Hutchings,  40  Ala.  253,  88  A.  D.  766,  holding  deed  presumed 
to  have  been  properly  acknowledged  after  lapse  of  20  years;  Goodman  v.  Winter, 
64  Ala.  410,  38  A.  R.  13,  holding  presumption  of  partition  created  by  long 
possession  of  portions  of  land  as  directed  in  will;  Baker  v.  Prewitt,  64  Alu. 
551,  holding  deed  in  partition  presumed  to  have  been  authorized  by  facts  after 
lapse  of  35  years;  Knabe  v.  Burden,  88  Ala.  436,  7  So.  92,  holding  patent  to 
land  presumed  to  have  been  authorized  after  lapse  of  30  years;  'Matthews  v. 
McDade,  72  Ala.  377,  holding  power  of  sale  presumed  to  have  been  lawfully 
exercised  by  executor  after  20  years*  open  pos.'^ession  by  purchaser;  Wyatt  v. 
Scott,  33  Ala.  313,  holding  regularity  of  administrator's  public  sale  presumed 
after  lapse  of  20  years;  Holt  v.  Wilson,  75  Ala.  58,  holding  trust  not  presumed 
to  have  been  settled  after  lapse  of  less  than  20  years;  Davis  v.  Memphis  &  C. 
R.  Co.  87  Ala.  633,  6  So.  140,  holding  grant  under  judgment  in  condemnation 
presumed  after  50  years  user  of  railroad  right  of  way;  Duncan  v.  Williams.  8!) 
Ala.  341,  7  So.  416,  holding  decree  in  chancery  presumed  valid  after  lapse  of  20 
years;  Kirby  v.  Kirby,  40  Ala.  492,  holding  nuncupative  will  presumed  to  have 
been  properly  probated  after  lapse  of  10  years;  Jemison  v.  Smith,  37  Ala.  1S5, 
on  presumption  of  probate  of  will  after  lapse  of  60  years. 
—  Of  payment  generally. 

Cited  in  Beekman  v.  Hanlin,  19  Or.  383,  20  A.  S.  R,  827,  10  L.R.A.  454,  24 
Pac.  195,  holding  judgment  presumed  paid  after  lapse  of  20  years:  Senipl*^ 
V.  (Jlenn,  91  Ala.  245,  24  A.  S.  R.  894,  9  So.  265,  holding  stock  subscription  pre- 
sumed to  have  been  paid  after  lapse  of  20  years;  Goodwyn  v.  Baldwin,  59  Ala. 
127,  holding  mortgage  presumed  to  have  been  paid  after  lapse  of  20  years; 
Am.  D^.  Vol.  X.— 7. 
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Werborn  v.  Austin,  82  Ala.   498,  8   So.   280,  holding  presumption  of  payment 
destroyed  by  executor's  acknowledgment  of  trust  within  20  years. 

—  As  to  settlement  of  decedent's  estate. 

Cited  in  Harris  v.  Parker,  41  Ala.  604;  Austin  v.  Jordan,  35  Ala.  642,— 
lidding  administrator's  accounts  presumed  to  have  been  settled  after  lapse  of 
20  years  since  appointment;  Foster  v.  Chamberlain,  41  Ala.  158;  McCartney 
V.  Bone,  40  Ala.  533;  Worley  v.  High,  40  Ala.  171,— holding  distributive  shares 
in  estate  presumed  to  have  been  paid  after  lapse  of  20  years  since  appointment 
of  administrator;  Harrison  v.  Hcflin,  54  Ala.  552,  holding  as  to  surety  on 
admmistrator's  bond,  distributive  shares  presumed  to  have  beeu  paid  after  lapse 
of  20  years. 
Rights  by  adverse  possession  or  user. 

Cited  in  Clemmons  v.  Cox,  116  Ala.  567,  23  So.  79;  Normant  v.  Eureka  Co. 
98  Ala.  181,  39  A.  S.  R.  45,  12  So.  454,— holding  title  of  contract  purchaser 
complete  after  possession  for  20  years;  Bolen  v.  Hoven,  150  Ala.  448,  43  So. 
736,  holding  adverse  title  not  acquired  by  possession  not  continuous  for  20  years; 
Ross  V.  Goodwin,  88  Ala.  390,  6  So.  682,  holding  adverse  title  not  acquired  by 
possession  for  20  years  by  difTerent  trespassers;  Marston  v.  Rowe,  39  Ala.  722, 
holding  title  by  adverse  possession  acquired  by  possession  for  over  20  years 
under  invalid  vendor's  bond;  Solomon  v.  Solomon,  81  Ala,  505,  1  So.  82;  Long 
V.  Parmer,  81  Ala.  384,  1  So.  900, — ^holding  administrator's  purchase  at  own  sale 
validated  as  to  his  grantee  after  lapse  of  20  years;  Bozeman  v.  Bozeman,  82 
Ala.  389,  2  So.  732,  denying  right  of  administrator  to  sell  lands  in  possession 
of  distributee  for  20  years;  Balkham  v.  Woodstock  Iron  Co.  11  L.R.A.  230, 
43  Fed.  648,  holding  possession  by  life  tenant  for  20  years  after  purchase  of 
remainder  at  administrator's  sale,  defense  to  ejectment  by  remaindermen; 
Jackson  v.  Elliott,  100  Ala.  669,  13  So.  690,  on  effect  of  20  years'  exclusive 
possession  by  one  tenant  in  common;  Roundtree  v.  Brantley,  34  Ala«  544,  73 
A.  D.  470,  holding  easement  in  use  of  ditch  acquired  after  20  years'  user; 
Mitchell  V.  Bain,  142  Ind.  604,  42  N.  E.  230,  holding  right  to  use  private  way 
established  by  user  for  50  years;  Milton  v.  Haden,  32  Ala.  30,  70  A.  D.  523, 
liolding  ferry  license  presumed  from  user  for  over  20  years;  Nowlin  v.  Whipple, 
120  Ind.  596,  6  L.R.A.  159,  22  N.  E.  669,  holding  use  of  right  of  way  by 
adverse  user  not  acquired  where  same  used  for  30  years  under  license. 

Cited  in  reference  notes  74  A.  D.  189,  on  acquisition  of  title  by  adverse 
possession;  78  A.  D.  285,  on  twenty  years'  uninterrupted  user  of  easement  as 
evidence  of  right;  80  A.  D.  118,  on  how  prescriptive  right  to  land  acquired; 
84  A.  D.  81,  on  time  necessary  to  give  title  by  adverse  possession. 

Distinguished  in  Kennedy  v.  Rainey,  145  Ala.  572,  39  So.  813,  holding 
adverse  title  not  acquired  by  35  years'  possession  in  subordination  to  title  of 
(rue  owner. 

—  Of  personal  property. 

Citied  in  Deans  v.  Wilcoxon,  25  Fla.  980,  7  So.  163,  holding  prima  facie  pre- 
Biimption  of  ownership  created  by  possession  of  personal  property  for  20  years; 
Fleming  v.  Gilmer,   35   Ala.   62,  holding   possession   of  share   for   20  years   in 
subordination  to  title  of  true  owner  does  not  create  adverse  title. 
Rights  barred  by  Hmitutions. 

Cited  in  Garrett  v.  Garrett,  69  Ala.  429,  holding  right  of  ward  to  settlement 
of  guardian's  accounts  not  barred  by  lapse  of  less  than  20  years  since  majority; 
Mullen  V.  Walton,  142  Ala.  166,  39  So.  97,  holding  that  lapse  of  20  years  does 
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not  defeat  enforcement  of  trust  by  one  ignorant  of  rights;  Barksdale  v.  Garrett, 
64  Ala.  277,  38  A.  R.  6,  denying  demand  for  dower  made  20  years  after  husband's 
death  and  settlement  of  estate;  Nettles  v.  Nettles,  67  Ala.  599,  denying  right 
to  establish  resulting  trust  after  delay  of  24  years;  Harrison  v.  Harrison,  39 
Ala.  489,  holding  that  prior  to  code  no  limitations  applicable  to  settlement  of 
administrator's  accounts;  Blackwell  v.  Black  well,  33  Ala.  57,  70  A.  D.  556,  deny- 
ing petition  to  compel  settlement  of  administrator's  accounts  after  lapse  of 
40  years. 
Effect  given  to  decisions  of  otlier  states. 

Cited  in  Nelson  v.  Goree,  34  Ala.  565,  holding  that  decisions  of  courts  of  other 
state  not  offered  in  evidence  are  not  binding  on  construction  of  statutes  of 
such  state. 

70  AM.  DBC.  540,  SIMS  v.  BOYNTON,  32  ALA.  353. 
Amendment  of  records. 

Cited  in  reference  notes  in  74  A.  D.  138,  on  judicial  power  to  order  corrections 
or  amendments  of  records;  91  A.  D.  496,  on  amendment  of  judgments. 
—  Nunc  pro  tunc. 

Cited  in  reference  note  in  100  A.  D.  368,  as  to  amendment  of  judgment  nunc 
pro  tunc. 

Cited  in  note  in  4  A.  S.  R.  832,  as  to  evidence  on  which  entry  of  judgment 
nunc  pro  tunc  may  be  based. 
Action  by  personal  representative. 

Cited  in  Spear  v.  Lomax,  42  Ala.  576,  sustaining  right  of  personal  representa- 
tive to  maintain  action  of  unlawful  detainer  in  individual  capacity;  Espalla 
V.  Gottschalk,  95  Ala.  254,  10  So.  755,  holding  administrator  entitled  to  maintain 
forcible  detainer  in  representative  capacity  against  one  living  on  premises  with 
intestate  at  time  of  death  and  attorning  to  another  landlord. 

Cited  in  reference  notes  in  80  A.  D.  705,  on  when  administrator  may  sue  in 
his  individual  capacity;   92  A.  D.  586,  on  when  personal  representative  may 
sue  in  individual  capacity. 
Grant  of  letters  of  administration. 

Cited  in  Davis  v.  Swearingen,  56  Ala.  31,  holding  letters  of  administration 
presumed  to  have  been  granted  to  one  first  entitled  thereto;  Foster  v.  Chamber- 
lain, 41  Ala.  158;  Clemens  v.  Walker,  40  Ala.  189,~holding  grant  of  letters  of 
administration  by  probate  court  presumed  to  be  on  sufficient  ground;  Broughton 
V.  Bradley,  34  Ala.  694,  73  A.  D.  474,  holding  grant  of  letters  of  administration 
by  probate  court  on  estate  of  nonresident  owning  property  in  county  granting 
letters  irregular;  Ward  v.  Oates,  43  Ala.  515,  sustaining  power  of  judge  of  pro- 
bate court  to  appoint  administrator  of  foreign  will  admitted  to  probate  in 
Alabama  in  county  where  property  located;  Ikelheimer  v.  Chapman,  32  Ala. 
676  (dissenting  opinion),  on  validity  of  letters  of  administration. 
Reversal  for  error  without  injury. 

Cited  in  reference  notes  in  76  A.  D.  318,  on  reversal  of  judgment  for  error 
without  injury;  5  A.  S.  R.  58,  on  rejection  of  evidence  which  could  not  change 
result  as  ground  for  reversal. 
Title  in  third  person  as  defense  in  detinue. 

Cited  in  Gafford  v.  Stearns,  51  Ala.  434,  denying  right  of  defendant  in 
detinue  for  cotton  to  set  up  title  in  third  person  without  connecting  himself 
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therewith;  Hall  v.  Chapman,  35  Ala.  553,  denying  right  of  defendant  in  detinue 
to   show   outstanding   title   in   third   person   after   proof   by   administrator  of 
intestate's  possession  at  time  of  death. 
Presumption  of  ownership  from  possession. 

Cited  in  Madden  v.  Hooper,  42  Ala.  397,  holding  presumption  of  ownership 
of  slave  by  defendant  in  execution  from  prior  possession  not  rebutted  by 
subsequent  joint  possession  of  defendant  and  claimant. 

70  AM.  DEC.  544,  RAMBO  v.  WYATT,  32  AliA.  368. 
Validity  of  appointment  of  administrator  de  bonis  non. 

Cited  in  Sands  v.  Hickey,  135  Ala.  322,  33  So.  827,  holding  appointment  of 
second  administrator  with  general  power  after  death  of  administrator  in  chief, 
not  void  in  toto. 

Cited  in  reference  note  in  73  A.  D.  484,  as  to  when  grant  of  administration 
or  probate  of  will  is  void. 

Cited  in  note  in  108  A.  S.  R.  414,  as  to  when  appointment  of  administrators 
de  bonis  non  is  authorized. 
—  Before  vacancy. 

Cited  in  Morgan  v.  Casey,  73  Ala.  222;  Allen  v.  Kellam,  69  Ala.  442;  Gray 
V.  Cruise,  36  Ala.  559, — holding  grant  of  letters  of  administration  de  bonis  non 
before  vacancy,  void ;  Hooper  v.  Scarborough,  57  Ala.  510,  holding  appointment 
of  administrator  de  bonis  non,  void  although  administrator  in  office  is  subject 
to  removal. 

Cited  in  note   in  81   A.  S.  R.   546,  on  collateral   attack  on  right  of  acting 
administrator  where  there  is  no  vacancy  in  the  office. 
Married  woman  as  guardian. 

Cited  in  Oravett  v.  Malone,  54  Ala.  19,  holding  woman's  authority  as  guardian 
restored  by  death  of  husband. 
Sufficiency  of  verdict  in  detinue. 

Cited  in  Jones  v.  Anderson,  76  Ala.  427,  holding  in  action  of  detinue  for 
oxen,  cart  and  fixtures,  separate  value  should  be  ascertained;  Jones  v.  Pullen, 
66  Ala.  306,  holding  plaintiff  not  injured  by  jury's  failure  to  assess  value  of 
property  in  detinue  where  plaintiff  in  possession  after  defendant's  failure  to 
give  bond. 

Cited   in   reference .  notes   in   92  A.  D.   85,  on   when  verdict  in   detinue  sub- 
stantially correct;  7  A.  S.  R.  43,  on  form  of  judgment  in  detinue. 
Correction  of  erroneous  verdict. 

Cited   in  Jean  v.  Sandiford,  39   Ala.  317,  holding  error  in  allowing  interest 
when  none  is  due  not  ground  for  reversal,  unless  trial  court  refuses  to  correct 
error. 
Conflict  between  general  and  special  verdict. 

Cited  in  New  Orleans  Ins.  Asso.  v.  Piaggio,  16  Wall.  378,  21  L.  ed.  358,  to 
point  that  special  verdict  will  control  inconsistent  general  verdict. 

70  AM.  DEC.  548,  WHITE  v.  HASS,  32  ALA.  430. 

What  is  a  material  alteration  of  instruments  and  effect  thereof. 

Cited  in  Toomer  v.  Rutland,  57  Ala.  379,  29  A.  R.  722,  holding  alteration  of 
instrument    making   same    transferable    when    not    before,    material;    Green    t. 
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Sneed,  101  Ala.  205,  46  A.  S.  R.  119,  13  So.  277,  holding  fliling  in  larger  amount 
by  one  authorized  to  fill  blanks  in  mortgage,  material  alteration. 

Cited  in  reference  notes  in  74  A.  D.  550,  on  alteration  of  instruments:  100 
A.  D.  621,  as  to  wlien  alteration  of  negotiable  instrument  is  material. 

Cited  in  note  in  10  A.  D.  271,  on  defining  material  alteration  of  instrument. 
—  Notes. 

Cited  ?n  Maguire  v.  Eichmeier,  109  Iowa,  301,  80  N.  W.  395,  holding  increas- 
ing amount  of  note,  fraudulent  alteration;  Bank  of  Ohio  Valley  v.  I^ockwood, 
13  W.  Va.  392,  31  A.  R.  768;  Charlton  v.  Reed,  61  Iowa,  166,  47  A.  R.  808,  16 
N.  W.  64, — holding  change  of  place  of  payment  of  note,  material  alteration; 
Morris  v.  Hall,  41  Ala.  510;  Lamar  v.  Brown,  56  Ala.  157, — holding  addition  of 
interest  clause  to  note,  material  alteration;  Glover  v.  Robbins,  49  Ala.  219,. 
20  A.  R.  272,  holding  addition  of  interest  clause  to  note,  material  alteration 
discharging  surety. 

Cited  in  reference  notes  in  79  A.  D.  508,  on  eflTect  of  material  alteration  in  bill 
or  note;  78  A.  D.  486;  100  A.  D.  620,— on  effect  of  material  alteration  of 
negotiable  instrument. 

Cited  in  notes  in  4  L.R.A.  196,  on  effect  of  alteration  of  negotiable  instrument 
by  holder;  17  A.  R.  104,  on  material  alterations  in  bills  and  notes. 
Presumption  as  to  who  altered  Instrument. 

Cited  in  note  in  86  A.  S.  R.  134,  on  presumption  as  to  party  making  alteration 
of  instrument  which  is  apparent. 
Time  of  alteration  of  instruments. 

Cited  in  notes  in  10  A.  D.  273,  on  time  of  alteration  of  instrument;  37  A. 
R.  262,  on  when  alteration  of  written  instrument  made. 
Authority  to  alter  instrument. 

Cited  in  note  in  86  A.  S.  R.  106,  on  implied  authority  from  maker  to  alter 
instrument. 
Reeovery  on  original  consideration  after  alteration  of  instrument. 

Cited  in  Smith  v.  Mace,  44  N.  H.  553,  denying  vendor's  recovery  on  original 
consideration  after  alteration  of  note  given  for  purchase  price:  Matteson  v. 
Ellsworth,  33  Wis.  488,  14  A.  R.  766,  sustaining  right  to  recover  on  original 
consideration  after  innocent  alteration  of  note;  Otto  v.  Halff.  89  Tex.  384,  59 
A.  S.  R.  56,  34  S.  W.  910,  sustaining  recovery  on  original  consideration  after 
innocent  alteration  of  note  to  conform  to  agreement. 

Cited  in  note  in  86  A.  S.  R.  122,  on  effect  of,  alteration  of  instrument  upon 
right  of  action  on  original  consideration. 
Instructions  upon  weiglit  of  evidence. 

Cited  in  reference  note  in  56  A.  S.  R.  38,  on  instructions  assuming  credibility 
of  witnesses  or  evidence. 

Cited  in  note  in  72  A.  D.  544,  on  examples  of  charges  upon  weight  of  evi- 
dence. 
Question  for  jury. 

Cited  In  Pinson  v.  State,  28  Fla.  735,  9  So.  706,  holding  existence  of  lascivious 
intercourse  for  jury  to  decide. 

70  AM.  DEC.  54  9,  WISWALL  v.  STEWART,  32  ALA.  4ZZ. 
Purchase  by  one  acting  In  fiduciary  capacity. 

Cited  in  Powell  v.  Powell,  80  Ala.  11,  holding  estate  entitled  to  benefit  of 
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debt  purchased  by  administrator;  Shelby  v.  Creighton,  65  Neb.  485,  101  A.  S.  R. 
630,  91  N.  W.  369,  holding  administrator's  purchase  at  his  own  sale,  voidable; 
Irby  V.  Kitchell,  42  Ala.  438,  holding  administrator  estopped  to  set  up  claim 
adverse  to  estate. 

Cited  in  reference  notes  in  72  A.  D.  792,  on  purchase  by  trustee  of  claim 
adverse  to  cestui  que  trust  inuring  to  latter's  benefit;  78  A.  D.  211,  on  eflfect  of 
one  undertaking  to  act  for  another  acting  for  himself  in  same  matter. 

Cited   in  note  in  47  A.   S.  R.   506,  on  effect  of  trustee's   purchase  of  out- 
standing* title. 
£}ffect  of  laches  of  beneficiary. 

Cited  in  note  in  63  A.  S.  R.  475,  on  laches  of  beneficiary  where  trustee  acts 
in  contravention  of  trust. 

70  AM.  DEC.  552,  McCLXJRE  v.  COX,  32  AliA.  617. 
Proof  of  custom. 

Cited  in  Smith  v.  Rice,  56  Ala.  417,  holding  proof  of  custom  among  planters 
as  to  receipt  of  supplies  from  merchants  not  established  by  testimony  of  one 
witness. 

Cited  in  reference  notes  in  65  A.  D.  379,  on  validity  and  effect  of  general  and 
particular  usages  and  customs;  73  A.  D.  454,  on  usages  as  affecting  carrier's 
common -law  liability;  74  A.  D.  209,  on  showing  of  long  usage  in  locality  as 
prerequisite  to  proof  of  custom. 

Cited  in  note  in  8  A.  D.  151,  on  usage  controlling  terms  of  agreement. 
—  By  parol. 

Cited  in  Boon  v.  The  Belfast,  40  Ala.  184,  88  A.  D.  761,  holding  parol  evi- 
dence inadmissible  to  show  custom  among  river  men  exempting  carrier  from 
liability  for  loss  of  goods  by  forcible  seizure;  Spears  v.  Ward,  48  Ind.  541,  hold- 
ing parol  evidence  admissible  in  action  on  contract  to  show  construction  g^ven 
terms  "native  steers"  by  cattle  men;  Sharp  v.  Clark,  13  Utah,  510,  45  Pac  566, 
holding  in  action  for  nondelivery  of  sheep,  parol  evidence  admissible  to  show 
usage  of  carrier  in  selling  same  en  route. 
Variation  of  bill  of  lading  by  parol. 

Cited  in  reference  note  in  93  A.  D.  194,  on  variation  of  bill  of  lading  by 
parol. 
What  are  ''dangers  of  sea.'* 

Cited  in  note  in  41  A.  D.  282,  on  fires  and  explosions  of  boilers  as  ''dangers 
of  the  sea." 

70  AM.  DEC.  556,  BliAGKWELIi  v.  BLACKWELIi,  88  AliA.  57. 
Right  of  administrator  to  set  up  statute  of  limitations. 

Cited  in  Randolph  v.. People,  40  111.  App.  174,  holding  administrator  accepting 
trust  not  entitled  to  plead   statute   of  limitations  to  action  for  payment  of 
debts;  Solomon  v.  Solomon,  81  Ala.  505,  1  So.  82,  holding  administrator's  pur- 
chase at  own  sale  validated  as  to  his  grantee  after  lapse  of  20  years. 
Presumption  of  payment  from  lapse  of  time. 

Cited  in  Harrison  v.  Hefliu,  54  Ala.  552;  Worley  v.  High,  40 .  Ala.  171,— 
holding  distributive  shares  presumed  to  liave  been  paid  after  lapse  of  20  years; 
Philippi  V.  Philippe,  115  U.  S.  151,  29  L.  ed.  336,  5  Sup.  Ct.  Rep.  1181,  holding 
trust  presumed  discharged  after  lapse  of  20  years;  Werbom  v.  Austin,  88    Ua. 
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498,  8  So.  280,  holding  presumption  of  payment  destroyed  by  executor's  acknowl- 
edgment of  trust  within  20  years;  McCartney  v.  Bone,  40  Ala.  533,  holding 
administrator's  accounts  presumed  to  have  been  settled  after  lapse  of  20  years. 

Cited  in  reference  note  in  91  A.  D.  518,  on  presumption  of  settlement  and 
payment  of  distributive  rights  from  lapse  of  time. 
When  possession  is  adverse. 

Cited  in  Fleming  v.  Gilmer,  35  Ala.  62,  holding  that  possession  of  slave  !or 
20  years  in  subordination  to  title  of  true  owner  does  not  create  adverse  title. 
Amendment  of  pleadings. 

Cited  in  Adams  v.  Phillips,  75  Ala.  461;  Cain  v.  Gimon,  36  Ala.  168;  Crews  v. 
Threadgill,  35  Ala.  334, — holding  amendment  to  pleading  effectual  as  of  time  of 
filing  bill. 

Cited  in  reference  notes  in  80  A.  D.  126,  on  amending  pleadings  where  cau^ 
of  action  not  changed;  82  A.  D.  262,  as  to  when  amendments  changing  cause  of 
action  are  allowable. 
Necessarj'  parties  to  action. 

Cited  in  Gibbs  v.  Hodge,  65  Ala.  366,  holding  sole  devisee  necessary  party  to 
creditor's  action  to  enforce  payment  of  debts;  Gardner  v.  Kelso,  80  Ala.  497, 
2  So.  680,  holding  personal  representative  of  deceased  necessary  party  to  bill 
to  enforce  vendor's  lien  for  unpaid  purchase  money  of  land;  Phillips  v.  Tread- 
gill,  37  Ala.  93,  holding  administrator  necessary  party  to  action  against  adverse 
holder  for  distributive  share. 

Cited  in  reference  note  in  86  A.  D.  625,  ^s  to  who  should  be  joined  in  suit  in 
equity. 
Ancillary  letters  of  administration. 

Cited  in  Black  v.  Henry  G.  Allen  Co.  9  L.RA.  433,  42  Fed.  618,  holding  ad- 
ministrator appointed  in  one  state  not  entitled  to  maintain  suit  in  federal  court 
to  restrain  infringement  of  copyright  without  ancillary  letters. 
Action  by  heirs  to  recover  ancestor's  property  before  distribution. 

Cited  in  note  in  23  A.  D.  202,  on  actions  by  heirs  to  recover  possession  of  real 
or  personal  property  of  their  ancestor  before  distribution. 

70  AM.  DEC.  562,  MONTGOMERY  v.  GILMER,  33  AliA.  116. 
liiability  of  corporation  generally. 

Cited  in  Savannah,  A.  &  M.  R.  Co.  v.  Buford,  106  Ala.  303,  17  So.  395,  holding 
railroad  company  liable  for  injury  to  land  by  causing  overflow  of  surface  water. 
liiability  of  municipal  corporations  and  counties. 

Cited  in  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341,  holding 
city  liable  for  failure  to  supply  water  to  extinguish  fire. 

Cited  in  reference  not*  in  79  A.  D.  348,  on  municipal  liability  for  neglect  to 
perform  duty. 

Cited  in  notes  in  66  A.  D.  436,  on  effect  of  motive  with  which  city  acts,  on 
its  liability  for  damages;  66  A.  D.  439,  on  municipal  liability  for  negligent 
execution  of  statutory  power;  79  A.  D.  475,  on  municipal  acts  as  judicial  or 
ministerial;  1  L.R.A.  298,  on  liability  of  municipal  corporation  for  negligent 
exercise  of  its  power;  61  L.R.A.  688,  on  municipal  liability  for  defective  con- 
struction of  plans;  1  E.  R.  C.  621,  on  liability  of  municipal  corporation  neglect- 
ing to  perform  duty  imposed  by  charter. 
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—  As  to  surface  water  and  sewers. 

Troy  V.  Coleman,  58  Ala.  570,  holding  municipal  corporation  liable 
-  discharging  surface  water  unon  lands  of  private  owner;  Roll  v.  Indianapolis, 
52  Ind.  547,  holding  city  not  liable  for  damages  from  failure  to  construct  sewer 
Ihrgo  enough;  Semplc  v.  Vicksburg,  62  Miss.  63,  52  A.  R.  181,  holding  city  liable 
for  negligence  of  employee  in  closing  sewer  causing  back  flow. 

Cited  in  reference  notes  in  79  A.  D.  337,  on  municipal  liability  for  defectives 
sewers  or  neglect  to  repair  streets;  85  A.  D.  692,  on  liability  of  towns  and  cities 
for  improperly  constructing  sewers  and  failing  to  keep  them  in  repair. 

Cited  in  notes  in  81  A.  D.  688,  on  municipality's  liability  in  respect  to  sewers: 
66  A.  D.  441,  on  municipal  liability  as  to  surface  water  and  drainage;  23 
A.  S.  R.  740,  on  municipal  liability  for  negligent  construction  of  sewers:  5  LJI.A. 
126,  on  liability  of  municipal  corporation  for  negligent  construction  of  sewers 
and  drains;  5  L.R.A.  127,  on  liability  of  municipal  corporation  for  neglect  to 
repair  sewers  and  drains;  21  L.R.A.  605,  on  duty  to  care  for  surface  water  where 
it  falls;  61  L.R.A.  701,  on  liability  of  municipality  for  injuries  due  to  drains; 
65  L.R.A.  252,  253,  on  duty  of  municipality  to  keep  street  water  off  from  abutting 
property;  65  L.R.A.  278,  on  right  and'  duty  of  individual  to  avoid  injury^  from 
surface  water;  16  E.  R.  C.  624,  on  liability  of  municipal  corporation  in  respe»^.t 
to  sewers. 

—  For  defects  In  streets  or  bridges. 

Cited  in  Selma  v.  Perkins,  68  Ala.  145,  holding  city  liable  for  failure  to  keep 
streets  in  repair;  Doulon  v.  Clinton,  33  Iowa,  397,  holding  notice  of  defect,  con- 
dition to  liability  of  city  for  injuries *from  hole  in  sidewalk;  Barbour  County  v. 
Horn,  41  Ala.  114;  Barbour  County  v.  Brunson,  36  Ala.  362, — ^holding  county 
liable  under  statute  for  damages  caused  by  fall  of  bridge;  Covington  County  v. 
Kinney,  45  Ala.  176,  holding  county  not  liable  for  injuries  resulting  from  fall 
of  bridge  erected  by  private  person. 

Cited  in  reference  notes  in  74  A.  D.  762,  on  municipal  liability  for  defects  in 
streets;  79  A.  D.  379,  on  liability  of  cities  and  towns  for  injuries  by  defective 
sidewalks,  streets,  and  highways;  89  A.  D.  421,  on  city's  liability  for  defective 
streets  and  sidewalks;  98  A.  D.  587,  on  duty  of  cities  and  towns  to  keep  streets 
and  highways  in  good  repair  and  safe  condition;  30  A.  S.  R.  796,  on  proximate 
and  remote  cause  of  injury  by  defective  highway. 

Cited  in  note  in  82  A.  D.  473,  on  liability  of  municipal  corporations  for  de- 
fective highways. 

—  For  acts  of  Its  officers  and  agents. 

Cited  in  Welsh  v.  Rutland,  56  Vt.  228,  holding  village  not  liable  for  injuries 
caused  by  negligence  of  engineer  in  fire  department  thawing  hydrant. 

Cited  in  reference  notes  in  73  A.  D.  263,  on  municipal  liability  for  negligence 
of  officers;  92  A.  D.  601,  on  liability  of  city  for  assault  by  police  officer. 

Cited  in  notes  in  30  A.  S.  R.  387,  on  municipal  liability  for  negligence  of 
officers  and  agents  as  to  public  streets;  30  A.  S.  R.  411,  on  municipal  liability 
for  wrongful  acts  of  officers  and  agents  not  authorized  by  municipality. 
Sufficiency  of  pleading. 

Cited  in  Enslay  R.  Co.  v.  Cliewning,  93  Ala.  24,  9  So.  458;  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  A.  R.  31, — ^holding  facts  required  to  be  stated  in  complaint 
alleging  negligence;  Birmingham  R.  Light  &  P.  Co.  v.  Oden,  146  Ala.  495,  41 
So.  129,  holding  complaint  for  damages  by  construction  of  embankment' merely 
alleging  damages  on  account   of  such  construction,  defective. 
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Cited  in  refcience  note  in  71  A.  D.  368,  on  pleading  setting  up  concliiAion  of 
law  being  bad  on  demurrer. 

Cited  in  note  in  59  L.K.A.  249,  on  sufiiciency  of  general  allegations  of  munic- 
ipal negligence  in   n-gard  to  defective  or  dangerous  streets  or  highways. 
Varlanec  between  pleaUing  and  proof. 

Citfd   in  Clancy   v.  Hilliard,  39  Ala.  713,  holding  complaint  on  note  alleging 
same   payable   gencrAlly.   where   proof   shows   payable   at   particular   place,   de- 
fective for  material   variance. 
Admissibility  of  expert  opinion. 

nted  in  Weaver  v.  Alabama  Coal  Min.  Co.  35  Ala.  176,  holding  expert  not 
seeing  cotton  not  competent  to  t«*stify  as  to  amount  of  damage  by  being  in 
water;  Seals  v.  Edmondson,  71  Ala.  509,  holding  one  familiar  with  cotton 
competent  to  state  whether  application  of  burning  missile  would  cause  immediate 
tire;  Barnes  v.  Ingalls,  39  Ala.  Iy3,  holding  daguerreotypist  competent  to  give 
opinion  whether  photographs  were  well  executed;  Mobile  L.  Ins.  Co.  v.  Walker, 
58  Ala.  290,  holding  physician  attending  patient  at  time  .of  death  competent 
to  state  disease,  in  action  on  policy;  Cheek  v.  State,  38  Ala.  227,  holding  over- 
seer of  plantation  competent  to  state  quantity  of  food  required  by  slave,  in 
prosecution  for  failure  to  maintain  properly;  Spiva  v.  Stapleton,  38  Atl.  171, 
holding  in  action  for  wages  of  overseer,  one  seeing  farm  frequently  competent 
to  state  that  same  "managed  pretty  well." 

Cited  in  reference  notes  in  75  A.  D.  76,  on  expert  testimony;  87  A.  D.  401, 
as  to  who  are  competent  to  testify  as  experts. 

Cited  in  note  in  66  A.  D.  245,  on  mechanics  as  experts. 
Krror  in  instruction. 

Cited  in  Rudulph  v.  Wagner,  30  Ala.  698;  Peebles  v.  Tomlinson,  33  Ala.  336, — 
holding  charge  in  favor  of  plaintiff,  error  when  evidence  is  conflicting;   Mayer 
V.  Clark,  40  Ala.  259,  holding  instruction  on   irrelevant  matter  not  reversible 
error. 
Necessity  of  and  time  for  exception  to  instructions. 

Cited  in  Hayes  v.  Solomon,  90  Ala.  520,  7  So.  921,  holding  exception  to 
charge  required  to  be  taken  before  jury  retire;  Tyree  v.  Parham,  66  Ala:  424, 
holding  exception  to  failure  of  presiding  judge  to  indorse  instructions  as  given 
and  to  sign  same. 

Cited  in  reference  notes  in  72  A.  D.  201,  on  necessity  of  excepting  to  instruc- 
tions; 85  A.  D.  125,  on  taking  exceptions  before  jury  leave  bar. 

Cited  in  note  in  99  A.  D.  134,  on  time  when  objection  to  instructions  should 
be  taken. 
Conclusiveness  of  decision  upon  former  appeal. 

Cited  in  reference  note  in  11  A.  S.  R.  341,  on  decision  upon  former  appeal  as 
law  of  case. 

Cited  in  note  in  34  L.R.A.  327,  on  conclusiveness  of  prior  or  erroneous  de- 
cisions on  subsequent  appeals. 

7  0  AM.  DEC.  5  70,  BURNS  V.  HAMILTON,  33  ALA.   210. 
Rule  of  caveat  emptor  as  to  Judicial  sale  of  land. 

Cited  in  Fore  v.  McKenzie,  58  Ala.  115,  holding  worthless  title  no  defense 
to  purchaser;  Boykin  v.  Cook,  61  Ala.  472,  holding  purchaser  not  bou^d  by 
judicial  sale  absolutely  void;  Norton  v.  Nebraska  Loan  &  T.  Co.  35  Neb.  466, 
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37  A.  S.  R.  441,  18  L.RJ^.  88,  53  N.  W.  481,  holding  defectiveneeB  of  title  no 
defense  to  purchaser  on  foreclosure,  in  action  for  price;  Watson  v.  Collins, 
37  Ala.  587,  holding  defect  in  title  no  defense  to  purchaser  at  probate  sale 
where  court  had  jurisdiction  to  order  sale;  People's  Bank  v.  Bramlett,  58  S.  C. 
477,  79  A.  S.  R.  855,  36  S.  E.  912,  holding  purchaser  on  foreclosure  not  entitled 
to  avoid  sale  for  defective  acreage;  Boiling  v.  Jones,  67  Ala.  508,  holding  home- 
stead exemption  no  defense  to  purchaser  in  action  for  purchase  price. 

Cited  in  reference  notes  in  73  A.  D.  134,  as  to  when  purchaser  at  judicial 
sale  may  obtain  release  from  payment  of  bid;  77  A.  D.  564,  on  rights  of  pur- 
chasers at  void  judicial  sales;  98  A.  D.  552,  on-  applicability  of  rule  of  caveat 
emptor  to  probate  sales;  5  A.  S.  R.  102,  on  rule  of  caveat  emptor  applicable  .to 
execution  sales;  5  A.  S.  R.  277;  8  A.  S.  R.  752, — on  rule  of  caveat  emptor  as 
applied  to  judicial  sales;  44  A.  S.  R.  747,  on  equity  of  purchaser  at  judicial  sale 
to  relief;  71  A.  D.  227,  on  defenses  of  execution  purchaser  to  action  for  pur- 
chase money;  76  A.  S.  R.  107,  on  relief  of  purchaser  from  judicial  sale;  79 
A.  S.  R.  863,  864,  on  application  of  rule  of  caveat  emptor  to  purchasers  of  lan<i 
at  judicial  sale. 

Cited  in  notes  in  89  A.  D.  463,  as  to  when  purchaser  at  execution  sale  may  ob- 
tain release  from  his  bid;  21  L.R.A.  46,  on  objection  to  completing  purchase  at 
execution  or  judicial  sale  on  account  of  doubtful  title. 
—  Sales  of  decedent's  land. 

Cited  in  Lindsay  v.  Cooper,  94  Ala.  170,  33  A.  S.  R.  105,  16  L.RA.  813,  11 
So.  325;  Garrett  v.  Lynch,  45  Ala.  204, — holding  doctrine  of  caveat  emptor  ap- 
plicable to  sales  of  land  under  order  of  probate  court;  Bland  v.  Bowie,  53  Ala. 
152;  Martin  v.  Truss,  50  Ala.  95, — holding  purchaser  at  administrator's  sale 
imder  order  of  court  not  entitled  to  defend  action  on  purchase  money  notes  on 
ground  that  sale  irregular;  Cbrbitt  v.  Dawkins,  54  Ala.  282,  holding  understand- 
ing of  purchaser  that  decedent  had  full  title  to  land  'sold,  no  defense  to  enforce- 
ment of  vendor's  lien  by  administrator. 
Validity  of  Judicial  sale. 

Cited  in  Ford  v.  Gamer,  49  Ala.  601,  holding  sale  under  order  of  probate  court 
of  lands  not  belonging  to  estate,  void;  Cruikshank  v.  Luttrell,  67  Ala.  318, 
holding  decree  for  judicial  sale  not  fixing  place,  void. 

Cited  in  reference  note  in  78  A.  D.  246,  on  effect  of  irregularities  in  judicial 
sales. 

Cited  in  notes  in  83  A.  D.  470;  16  A.  S.  R.  506, — on  effect  of  probate  sale  of 
decedent's  lands  which  he  had  merely  pre-empted  at  time  of  death. 
Power  of  probate  court. 

Cited  in  Whittemore  v.  Cope,  11  Utah,  344,  40  Pac.  256,  denying  power  of 
probate  court  to  order  distribution  of  land  held  by  administrator  in  trust; 
Jones  V.  Woodstock  Iron  Co.  95  Ala.  551,  10  So.  635,  holding  decree  of  probate 
court  confirming  sale  of  lands  after  payment  of  consideration,  conclusive  against 
heirs  as  to  validity  of  sale. 
Authority  of  executors  over  land  of  decedent. 

Cited  in  McKay  v.  Broad,  70  Ala.  377,  denying  authority  of  executor  over 
lands  paid  for  by  heirs,  after  vendee's  death,  pursuant  to  contract  of  purchase 
entered  into  by  decedent. 
Right  to  equitable  relief. 

Cited  in  reference  note  in  4  A.  S.  R.  181,  on  relief  against  mistake  in  quantity 
of  land. 
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Distinguished  in  Kirby  v.  Kirby,  70  Ala.  370,  denying  right  of  widow  to  en- 
join judgment  of  ejectment  from  lands  to  which  husband  had  no  title  because 
decision  of  canimissioner  of  land  office  not  made  prior  to  judgment,  as  such  de- 
fense legal. 
Trandferability  of  pre-emption  claim. 

Cited  in  McTyer  v.  McDowell,  36  Ala.  39,  holding  transfer  of  pre-emption  claim 
prior  to  patent  ineffectual  to  convey  estate. 
Construction  of  pleading. 

Cited  in  Henderson  v.  Huey,  45  Ala.  275,  holding  that  pleading  is  to  be  con- 
strued most  strongly  against  pleader. 
When  title  passes  at  Judicial  sale. 

Cited  in  reference  note  in  96  A.  D.  591,  as  to  when  title  passes  to  purchaser 
at  judicial  sale. 
Effect  of  conflrmation  of  judicial  sale. 

Cited  in  reference  notes  in  73  A.  D.  134,  on  effect  of  confirmation  of  chancery 
sale;  81  A.  D.  304,  on  effect  and  necessity  of  confirmation  of  probate  sale; 
86  A.  D.  482,  on  effect  of  confirmation  of  judicial  sale. 

Cited  in  notes  in  29  A.  S.  R.  498,  on  confirmation  of  judicial  sale  binding 
purchaser;  29  A.  S.  R.  499,  on  effect  of  confirmation  to  validate  void  judicial 
sale. 

70  AM.  DEC.   580,  WlliSOX  ▼.  CAMPBELL,   38  ALA.   249. 
Erroneous  recitals  in  sheriff's  deed. 

Cited  in  Davidson  v.  Kahn,  119  Ala.  364,  24  So.  583,  holding  sherilTs  deed  not 
invalidated  by  erroneous  recital  of  date  of  execution  under  which  sale  made. 
Judicial  record  as  evidence. 

Cited  in  reference  notes  in  11  A.  S.  R.  748,  on  judicial  record  as  evidence  of 
matters  therein  contained;  14  A.  S.  K.  422,  on  judgments  as  evidence. 
Admissibility  of  deposition. 

Cited  in  reference  notes  in  79  A.  D.  716,  on  admissibility  of  deposition  where 
statute  has  not  been  substantially  complied  with;  71  A.  D.  204,  on  objection  to 
defective  deposition. 

70  AM.   DEC.   590,   HENDERSON  v.   SIMMONS,   33  ALA.   291. 
Expenses  allowed  administrator,  etc. 

Cited  in  Gayle  v.  Johnson,  80  Ala.  388,  holding  costs  of  propounding  will 
by  one  not  executor  not  chargeable  against  estate;  Hall  v.  Pegram,  85  Ala.  522, 
5  So.  209,  holding  administrator  entitled  to  allowance  for  services  of  accountant 
in  preparing  account;  Holman  v.  Sims,  39  Ala.  709,  holding  executor  entitled 
to  credit  for  costs  in  unsuccessful  suit  carried  on  in  good  faith;  Enelehart  v. 
Yung,  76  Ala.  534;  Benagh  v.  Turrentine,  60  Ala.  557, — holding  administratrix 
entitled  to  credit  for  necessary  repairs  to  dwelling;  Grimball  v.  Cruse,  70  Ala. 
534,  holding  administrator  entitled  to  allowance  for  extra  service  rendered. 

Cited  in  reference  notes  in  82  A.  D.  659,  as  to  when  personal  representatives 
are  allowed  costs  and  expenses  of  suits  brought  by  and  against  them;  84  A.  D. 
699,  on  liability  of  estate  for  expenses  of  propounding  paper  for  probate. 
—  Attorney's  fees. 

Cited  in  Taylor  v.  McCall,  71  Ala.  52;  Munden  v.  Bailey,  70  Ala.  63;  Ivey  v. 
Coleman,  42  Ala.  409;  Smith  v.  Kennard,  38  Ala.  695,-— holding  executor  entitled 
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to  credit  for  attorney's  fees;  Taylor  v.  Crook,  136  Ala.  354,  96  A.  S.  R.  20,  34 
So.  905,  holding  attorney's  fees  for  probate  of  will  debt  against  estate;  Hazard 
V.  Engs,  14  R.  I.  5,  holding  executor  entitled  to  credit  for  expense  of  probate; 
Alexander  v.  Bates,  127  Ala.  328,  28  So.  415,  holding  executor,  as  attorney, 
propounding  will  for  probate  entitled  to  allowance  for  fees;  Re  Soulard,  141 
Mo.  642,  43  S.  W.  617,  holding  executor  entitled  to  credit  for  attorney's  fees 
in  contest  proceedings;  Clark  v.  Turner,  50  Neb.  290,  38  L.R.A.  433,  69  X.  \V. 
843,  holding  attorney's  fees  not  allowable  in  unsuccessful  contest  of  will. 

Cited  in  reference  note  in  73  A.  D.  91,  on  executor's  right  to  reimbursement 
for  counsel  fees  expended  in  establishing  will. 
Power  of  executor  to  employ  attorney. 

Cited  in  Fillinger  v.  Conley,  163  Ind.  584,  72  N.  E.  597,  holding  executor  ?uinjod 
in  will  empowered  before  probate  to  engage  attorney  to  resist   probate. 

Cited  in  notes  in  78  A.  S.  R.  204,  on  powers  of  executors  as  to  employment 
of  agents;  64  L.R.A.  557,  on  right  of  personal  representative  to  employ  broker 
to  sell  property. 
Duties  and  liabilities  of  administrator,  etc. 

Cited  in  Glenn  v.  Billingslea,  64  Ala.  345,  holding  administrator  liable  only  for 
failure  to  use  good  faith  in  settlement  of  estate;  Daily  v.  Daily,  66  Ala.  266, 
holding   administrator   personally,   not   estate,   chargeable    with    former's    torts. 

Cited  in  notes  in  40  L.R.A.  322,  on  right  to  rents  on  lease  of  intestate's  prop 
erty;    40  L.R.A.  344,  on   liability  of  administrator  for  use  and   occupation   or 
intestate's  property. 
^•In  manag:ement  of  estate. 

Cited  in  Alexander  v.  Steele,  84  Ala.  332,  4  So.  281;  Moore  ▼.  Randolph,  70 
Ala.  575, — holding  administrator  bound  only  to  degree  of  care  exercised  by  pri- 
vate owner;  Grifiin  v.  Bland,  43  Ala.  542,  holding  administrator  bound  to  rent 
warehouse,  not  to  engage  in  business  of  warehouseman;  Lyon  v.  Foscue,  60  Ala. 
468,  holding  trustee  not  liable  for  shrinkage  in  value  of  estate  because  of  war; 
Griffin  v.  Pringle,  56  Ala.  486,  holding  executor  not  liable  for  failure  to  manage 
estate  successfully  because  of  liberation  of  slaves;  Anderson  v.  ^IcGowan.  42 
Ala.  280,  holding  administrator  liable  for  rent  of  land  sold  illegally;  Newman 
V.  Reed,  50  Ala.  297,  holding  guardian  liable  for  ward's  funds  converted  into 
confederate  money;  Nelson  v.  Boynton,  54  Ala.  368,  holding  administrator  engag- 
ing in  litigation  in  good  faith  not  liable  for  failure. 
«  Liability  for  interest. 

Cited  in  Nunn  v.  Nunn,  66  Ala.  35,  holding  administrator  not  liable  for  interest 
on  funds  kept  on  hand  six  months  before  loaning. 

70  AM.  DEC.  596,  LAWSOX  v.  JORDAN,   19  ARK.  297. 
Right  of  sheriffs,  receivers,  etc.,  to  interplead. 

Cited  in  note  in  35  A.  D.  707,  on  right  of  sheriffs,  receivers,  etc.,  to  interplead. 
Extinguishment  of  levy  or  lien. 

Cited  in  Plant  v.  Condit,  23  Ark*.  454,  holding  lien  of  levy  lost  by  delay  of  4 
years  between  return  of  execution  under  which  lands  levied  and  issuance  of 
execution  under  which  sold;  Harman  v.  May,  40  Ark.  146,  holding  lien  of  exe- 
cution not  lost  by  delay  of  26  months  before  sale;  Brier  v.  Traders'  Nat.  Dank, 
24  Wash.  605,  64  Pac.  83J,  holding  that  lien  ceasing  prior  to  order  of  revi>^l  does 
not  affect  title  subsequently  acquired. 
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Cited  in  reference  note  in  5  A.  S.  R.  663,  on  loss  of  lien  where  judgment  not 
revived. 
V'alidity  of  execution  not  tested  by  clerk. 

Cited  in  Jett  v.  Shinn.  47  Ark.  373,  1  S.  W.  693,  holding  execution  not  void 
because  not  signed  and  tested  by  clerk  of  court  but  signed  in  name  of  plaintiff. 
Order  of  »ale  under  Hen. 

Cited  in  Pettit  v.  Black,  13  Xeb.  142,  12  X.  W.  841,  holding  sheriff  required  to 
sell  under  valid  senior  lien  and  apply  proceeds  in  order  of  priority. 
Judgment  liens  in  equity. 

Cited  in  reference  note  in  95  A.  D.  349,  on  judgment  liens  in  equity. 
Right  to  question  regularity  of  judicial  sale. 

Cited  in  reference  notes  in  90  A.  D.  519,  as  to  collateral  attack  upon  regular- 
ity of  judicial  sale;  2  A.  S.  R.  177,  on  questioning  validity  of  execution  sale  in 
collateral  proceeding;  16  A.  S.  R.  357;  106  A.  S.  R.  104,— on  who  may  question 
irregularities  in  judicial  sales. 
When  judgment  lien  effective. 

Cited  in  note  in  38  L.R.A.  247,  on  lien  of  judgment  from  time  of  rendition 
as  against  conveyance  made  after  beginning  of  term. 
To  what  judgment  lien  extends. 

Cited  in  reference  note  in  64  A.  S.  R.  785,  as  to  what  judgment  lien  extends. 

70  AM.  DEC.  008,  ELLIS  v.  CLARICE,   19  ARK.  420. 
Conclusiveness  of  judgment. 

Cited  in  Jones  v.  Terry,  43  Ark.  230;  Morris  v.  Curry,  41  Ark.  75, — ^holding 
issues  determined  no  defense  to  action  to  enforce  judgment;  Briggs  v.  Manning, 
80  Ark.  303,  97  S.  W.  289,  holding  judgment  as  to  amount  of  administrator's 
liability  to  widow,  conclusive  as  against  bondsmen;  Whipple  v.  Tuxworth,  81 
Ark.  391,  99  S.  W.  86,  holding  legality  of  organization  of  improvement  com- 
pany no  defense  in  subsequent  suit,  where  defense  not  raised  in  action  to  enforce 
lien  for  improvements;  Roth  v.  Merchants'  &  P.  Bank,  70  Ark.  200,  91  A.  S.  R. 
80,  66  S.  W.  918,  holding  judgment  that  note  given  for  patent,  void,  no  bar  to 
subsequent  action  against  maker  for  balance  due  on  price  of  patent;  Memphis 
City  Bank  v.  Smith,  110  Tenn.  337,  75  S.  W.  1065,  holding  judgment  in  action 
by  pledgee  against  indorser  in  which  latter  pleaded  former's  sale  of  pledged 
property  for  overvalue  of  notes,  not  res  adjudicata  in  subsequent  action  by 
indorser  and  principal  debtor  to  recover  on  assumpsit  for  value  of  pledged  prop- 
erty on  ground  of  conversion. 

Cited  in  reference  notes  in  86  A.  D.  52;  91  A.  D.  407, — on  conclusiveness  of 
judgments;  73  A.  D.  217,  on  persons  and  matters  concluded  by  former  judgment; 
73  A.  D.  450,  on  conclusiveness  of  judgment  of  court  of  competent  jurisdiction 
on  parties  and  privies;  75  A.  D.  771,  on  conclusiveness  of  judgments  as  to  matters 
put  in  insue  only;  78  A.  D.  685,  on  collateral  attack  on  judgment  of  competent 
court:  81  A.  D.  631,  on  former  judgment  being  conclusive  upon  same  matter 
between  parties  and  privies;  83  A.  D.  667,  on  conclusiveness  of  domestic  judg- 
ments; 86  A.  I).  125,  on  conclusiveness  of  foreign  judgment;  89  A.  D.  92,  on 
conclusiveness  of  judgment  as  to  matters  actually  determined  by  parties; 
92  A.  D.  261,  on  conclusiveness  of  competent  tribunal  as  to  matters  determined 
and  which  might  have  been  litigated;  3  A.  S.  R.  308,  on  extent  of  operation  ot 
judgment  as  res  judicata;   6  A.  S.  R.  389,  on  conclusiveness  of  judgment  upon 
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points  involved  until  annulled  or  reversed;  44  A.  S.  R.  287,  as  to  matters  upon 
which  judgments  are  conclusive. 

Cited  in  note  in  96  A.  D.  776,  on  conclusiveness  of  judgment  as  to  issue  or 
point  involved. 
Waiver  of  defense  by  failure  to  plead. 

Cited  in  Bell  v.  Fergus,  55  Ark.  536,  18  S.  W.  931,  holding  defense  of  usury 
waived  by  failure  to  plead  same  in  foreclosure  action. 

70  AM.  DBG.  606,  HENDERSON  v.  MARTIN,  19  ARK.  47  7. 

liiability  of  agent. 

Cited  in  2  Clark  &  Skyles,  Agency,  §  574,  on  personal  liability  of  agent  on 
sealed  contract  in  his  own  name,  though  fact  of  agency  but  not  identity  of 
principal  is  disclosed. 

70  AM.  DEC.  610,  OVERTON  v.  BEAVERS,  19  ARK.  628. 
Personal  liability  of  guardian. 

Cited  in  reference  note  in  8  A.  S.  R.  380,  on  personal  liability  of  guardian  on 
ward's  contracts. 

Cited  in  note  in  75  A.  D.  448,  on  personal  liability  of  guardians. 
liiability  of  guardian  for  necessaries. 

Cited  in  Creswell  v.  Matthews,  52  Ark.  87,  12  S.  W.  158,  holding  guardian  not 
liable  fafe  necessaries  furnished  ward  with  his  consent. 

Cited  in  reference  notes  in  77  A.  D.  687 ;  96  A.  D.  278,— on  liability  of  guardian 
for  necessaries  furnished  to  ward. 
Termination  of  guardianship. 

Cited  in  Harris  v.  Calvert,  2  Kan.  App.  749,  44  Pac.  25,  holding  guardianship 
terminated  by  guardian's  death  and  executor  receiving  no  assets  not  compelled 
to  account;  Berkin  v.  Marsh,  18  Mont.  152,  56  A.  S.  R.  565,  44  Pac  528,  holding 
sureties  on  guardian's  bond  discharged  where  action  is  not  brought  within  3 
years  after  ward's  death. 

Cited  in  reference  notes  in  68  A.  S.  K.  501,  on  discharge  of  guardian;   84 
A.  S.  R.  38,  as  to  when  powers  and  duties  of  guardian  cease. 
Power  of  guardian  to  employ  agents. 

Cited  in  note  in  89  A.  S.  R.  298,  on  power  of  guardians  as  to  employment  of 
agents. 
Power  of  ward  to  bind  guardian. 

Cited  in  note  in  89  A.  S.  R.  286,  on  power  of  ward  to  bind  guardian  by 
contract. 

70  AM.  DEC.  617,  BIRD  v.  LISBROS,  9  CAL.  1. 
Presumption  of  ownership. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Davenport,  65  Kan.  206,  69  Pac  195, 
holding  widow  not  objecting  to  or  electing  to  take  under  will  of  nonresident 
testator  devising  lands  in  state  to  executors,  presumed  to  be  part  owner. 

Cited  in  reference  notes  in  70  A.  D.  625,  on  defendant's  rights  in  possession 
against  one  claiming  by  prior  possession;  82  A.  D.  746,  on  prior  possession  as 
evidence  of  title  in  ejectment;  85  A.  D.  124,  on  prior  possession  as  evidence  of 
title. 
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Defense  In  action  for  trespass. 

Cited  in  reference  note  in  23  A.  S.  R.  699,  on  what  may  be  set  up  as  a  defense 
in  action  for  trespass. 
Possession  as  basis  of  action  to  recover  property. 

Cited  in  Bagley  v.  Kennedy,  85  Ga.  703,  11  S.  E.  1091,  holding  that  persons 
claiming  under  heirs  may  recover  on  proof  of  decedent's  possession,  unless  bet- 
ter adverse  title  appears;  Hubbard  v.  Barry,  21  Cal.  321;  Sears  v.  Taylor,  4  Colo. 
38;  Parker  v.  Ft.  Worth  &  D.  C.  R.  Co.  71  Tex.  132,  8  S.  W.  541,— holding 
that  possession  alone  is  sufficient,  evidence  in  behalf  of  plaintiff  to  entitle  him 
to  recover  against  mere  trespasser. 

Cited  in  reference  notes  in  86  A.  D.  707,  as  to  who  may  maintain  ejectment; 

87  A.  D.  562,  on  possession  necessary  to  maintain  trespass;  58  A.  S.  R.  249, 
on  allegation  of  plaintiff's  possession  in  ejectment. 

Cited  in  notes  in  18  L.R.A.  785,  on  possession  alone  sufficient  to  maintain 
ejectment  against  intruder;  45  L.  ed.  U.  S.  425,  on  possession  as  sufficient 
evidence  of  title  to  support  ejectment  against  one  having  no  better  right. 
Title  in  another  as  defense  to  ejectment. 

Cited  in  Dyson  v.  Bradshaw,  23  Cal.  528,  holding  that  defendant  in  ejectment 
may  show  that  plaintiff  deeded  away  title  before  action;  Bradley  v.  Lee,  38 
Cal.  362  (dissenting  opinion),  on  application  to  mining  claim  of  rule  as  to 
proof  of  outstanding  title  in  ejectment,  where  strict  legal  title  is  litigated; 
Piercy  v.  Sabin,  10  Cal.  22;  Richardson  v.  McNulty,  24  Cal.  339;  Harris  v. 
McGregor,  29  Cal.  124;  Foot  v.  Murphy,  72  Cal.  104,  13  Pac.  163,— holding  that 
trespasser  cannot  show  title  in  third  party,  when  plaintiff  relies  on  prior 
possession  for  his  title;  Dondero  v.  O'Hara,  3  Cal.  App.  633,  86  Pac.  985,  holding 
trespasser  not  entitled  to  defend  ejectment  by  owner  by  claiming  title  in  third 
person;  Mallett  v.  Uncle  Sam  Gold  &  S.  Min.  Co.  1  Nev.  188,  90  A.  D.  484, 
holding  that  defendant  in  ejectment  may  show  that  plaintiff's  grantor  had  con- 
veyed away  title  prior  to  conveyance  to  plaintiff. 

Cited  in  reference  notes  in  77  A.  D.  651,  on  outstanding  title  as  defense  to 
action  of  ejectment;   84  A.  D.  359,  on  when  defendant  in  ejectment  may  show 
title  in  third  person;  90  A.  D.  497,  on  setting  up  outstanding  title  to  defeat 
ejectment. 
Wliat  constitutes  abandonment. 

Cited  in  Partridge  v.  McKinney,  10  Cal.  181,  holding  that  law  will  not  presume 
abandonment  from  lapse  of  time. 

70  AM.  DEC.  621,  HUMPHREYS  v.  McCALL,  9  CAL.   59. 
Denial  on  information  and  belief. 

Cited  in  McCormick  v.  Bailey,  10  Cal.  230;  Ord  v.  The  Uncle  Sam,  13  Cal.  369; 
Vassault  v.  Austin,  32  Cal.  597;  Devany  v.  Eggenhoff,  43  Cal.  395;  Walker  v. 
Buffandeau,  63  Cal.  312;  Hagman  v.  Williams,  88  Cal.  146,  25  Pac.  1111;  Hanna 
v.  Barker,  6  Colo.  303,— holding  that  denial  of  facts  presumptively  within  de- 
fendant's knowledge  must  be  positive  and  not  on  information  and  belief;  Mills's 
Estate,  40  Or.  424,  67  Pac.  107,  holding  in  action  for  removal  of  administrator 
for  disobedience  to  court  order,  answer  containing  denial  on  information  and 
belief,  insufficient. 

Cited  in  reference  notes  in  82  A.  D.  444,  as  to  when  defendant  may  deny  on 
information   and   belief;    88   A.   D.    70.    as   to   when   denial    must   be   positive; 

88  A.  D.  70,  on  necessity  that  denial  of  facts  presumptively  within  defendant'^ 
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knowledge  be  positive  in  form;  88  A.  D.  95,  on  sufficiency  of  denials  in  answer; 
95   A.  D.   766,   on   defendant's   right   to   deny   alleged   fact   which   he   believes; 
97  A.  D.  231,  on  verification  of  pleading;  40  A.  S.  R.  57,  on  when  denial  on  in- 
formation and  belief  insufficient. 
Evidence  admissible  under  answer. 

Distinguished  in  Lux  v.  Haggin,  69  Cal.  255,  10   Pac.  674,  holding  that,  in 
action    for   diversion    of    water,    defendant    can    prove    consent    of    plaintiff   to 
diversion,  without  pleading  facts  establishing  such  consent. 
Rif^Iit  of  prior  appropriation  of  water. 

Cited  in  note  in  30  L.R.A.  677,  on  interference  with  and  protection  of  right 
of  prior  appropriation  of  water. 

70  AM.  DEC.  «38,  ROBINSON  v.  MAGEE,  9  CAL.  81. 
Impairment  of  obligation  of  contracts. 

Cited  in  People  v.  Bond,  10  Cal.  563,  holding  that  law  made  after  existence 
of  contract,  which  renders  it  less  beneficial  to  creditor,  impairs  its  obligation; 
People  ex  rel.  McCauley  v.  Brooks,  16  Cal.  11;  Rose  v.  Estudillo,  39  Cal.  270.— 
holding  that  act,  providing  that  outstanding  claims  against  county  or  state 
shall  not  be  valid  unless  presented  to  and  allowed  by  commission  created  by 
such  act,  is  unconstitutional;  Dozier  v.  Williams,  47  Miss.  705,  holding  that 
ordinance  of  constitutional  convention  granting  new  trial  upon  certain  classes 
of  final  judgments,  on  certain  conditions,  is  unconstitutional;  McCracken  v. 
Moody,  33  Ark.  81,  holding  statute  providing  for  reissuance  of  school  warrants, 
presented  and  held  valid,  void  as  impairing  obligation  of  contract;  American 
Asso.  V.  Innis,  109  Ky.  595,  00  S.  W.  388,  holding  statute  requiring  surveys  of 
vacant  land  to  be  returned  within  year  to  be  operative,  void  as  impairing  ob- 
ligation of  contract. 

Cited  in  reference  notes  in  79  A.  D.  538,  on  extent  of  legislature's  right  to 
change  remedies;  90  A.  D.  320,  on  impairment  of  obligation  of  contracts;  90 
A.  D.  320,  on  taking  away  remedy  or  rendering  it  impracticable;  91  A.  D.  262. 
on 'statutes  impairing  obligation  of  contract;  90  A.  D.  441;  93  A.  D.  782, — on 
legislative  control  over  remedies;  10  A.  S.  R.  275;  37  A.  S.  R.  567, — on  when 
statutes  impair  obligations  of  contracts. 

Cited  in  notes  in  10  A.  D.  135,  on  vested  rights;  10  A.  D.  136,  on  laws 
affecting  remedy;  76  A.  D.  293,  as  to  when  contracts  are  impaired  by  laws 
affecting  remedies;  120  A.  S.  R.  470,  on  effect  of  statutes  making  pre-existing 
contracts  illegal;  1  L.R.A.  359,  on  statutes  of  limitation  as  impairing  obliga- 
tion of  contracts;  1  L.R.A.  360,  on  state  insolvency  laws  as  impairing  obliga- 
tions of  contracts. 

Distinguished  in  Tuttle  v.  Block,  104  Cal.  443,  38  Pac.  109,  holding  that  act, 
prescribing  limitation,  where  none  existed  before,  is  not  unconstitutional. 
^Existing  law  as  part  of  contract. 

Cited  in  Orr  v.  Lissa,  33  La.  Ann.  476;  Anderson  v.  His  Creditors,  33  La.  Ann. 
1155, — holding  that  obligation  of  contract  depends  upon  law  existing  at   tiaxe 
it  was  made,  as  law  forms  part  thereof. 
Performance  as  object  of  contract. 

Cited  in  Arguello  v.  Edinger,  10  Cal.  150,  holding  that  performance  of  contract 
is  end  sought  by  parties. 
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70  AM.   DEC.   642,  McKEOX  ▼.  BISBEE,   9   CAL.    187. 
What  constitutes  property. 

Cited  in  Young  v.  Norris  Peters  Co.  27  App.  D.  C.  140,  holding  real  and  personal 
included  in  term  "property." 

Cited  in  note  in  55  A.  D.  405,  as  to  what  is  included  in  term  "property," 
Nature  of  Interest  of  miner  on  public  lands. 

Cited  in  State  v.  Moore,  12  Cal.  56,  holding  that  interest  of  occupant  of 
mining  claim  is  property,  subject  to  taxation;  Aspen  Min.  &  Smelting  v.  Rucker, 
28  Fed.  220;  Hughes  v.  Devlin,  23  Cal.  501,— holding  that  interest  of  miner 
on  public  land  is  property  subject  to  partition;  Phoenix  Min.  v.  Mill.  Co.  v. 
Scott,  20  Wash.  48,  54  Pac.  777,  holding  possessory  right  of  locator  of  mining 
claim  not  subject  to  lien  as  real  estate;  Gold  Hill  Quartz  Min.  Co.  v.  Ish, 
5  Or.  104,  holding  that  miners  on  public  domain  have  interest  which  they  can 
assert  as  against  all  persons  except  government. 

Cited  in  note  in  97  A.  D.  315,  on  peculiarity  of  laws  of  some  states  with 
respect  to  sale  of  equitable  estates  in  realty. 
Right  to  mine  on  public  lands. 

Cited  in  reference  note  in  68  A.  D.  274,  on  right  to  mine  on  public  lands. 

70  AM.  DKC.   643,  HALLECK  v.  GUY,  9  CAL.    181. 
Judicial  sales  as  within  statute  of  frauds. 

Cited  in  notes  in  102  A.  S.  K.  242,  on  judicial  sales  within  statute  of  frauds; 
102  A.  S.  R.  243,  on  executors'  and  administrators'  sales  within  statute  of  frauds. 
What  constitutes  Judicial  sale. 

Cited  in  Noland  v.  Barrett,  122  Mo.  181,  43  A.  S.  R.  572,  26  S.  W.  692; 
Maul  v.  Hellman,  39  Neb.  322,  58  N.  W.  112,— holding  that  sale  of  intestate's 
realty  by  administrator  pursuant  to  court's  order  is  judicial  sale. 

Cited  in  reference  note  in  43  A.  S.  R.  580,  as  to  whether  sales  by  executors 
or  administrators  are  judicial  sales. 
Necessity  of  conflrmation  of  sale  by  court. 

Cited  in  Knox  v.  Spratt,  19  Fla.  817,  holding  that  highest  bidder  at  judicial 
sale  acquires  no  interest  in  land  until  confirmation  of  sale  by  court. 
Effect  of  conflrmation  of  Judicial  sale. 

Cited  in  notes  in  29  A.  S.  R.  497,  on  curing  irregularities  in  judicial  sale  by 
confirmation;  29  A.  S.  R.  499,  on  eflfect  of  confirmation  to  validate  void  judicial 
sale;  29  A.  S.  R.  498,  on  confirmation  of  judicial  sale  binding  purchaser. 
Order  for  sale  as  Judicial  act. 

Cited  in  Morrow  v.  McGregor,  49  Ark.  67,  4  S.  W.  49,  holding  that  order  of 
court  directing  sale  of  property  is  judicial  act. 
Application  of  caveat  emptor  to  execution  or  Judicial  sales. 

Cited  in  reference  notes  in  98  A.  D.  552,  on  applicability  of  rule  of  caveat 
emptor  to  probate  sales;  23  A.  R.  527,  on  applicability  of  rule  of  caveat  emptor 
to  execution  sales. 

Cited  in  notes  in  70  A.  D.  572,  as  to  when  purchaser  at  execution  or  judicial 
sale  may  obtain  release   from   bid;    70  A.  D.   585,  on   statements   in  notice  of 
judicial  sale;   26  A.  R.  38,  on  caveat  emptor  applying  to  sheriff's  sales. 
Title  passed  by  executor's  or  administrator's  deed. 

Cited  in  reference  notes  in  90  A.  D.  425,  as  to  title  passed  by  executor's  deed; 
Am.  Dec.  Vol.  X.— 8. 
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2  A.  S.  R.  915,  on  effect  of  administrator's  deed  as  conveyance  of  title   of 

deceased. 

Right  to  8et-off. 

Cited  in  reference  note  in  70  A.  S.  R:  673,  on  necessity  that  claims  must  be 
mutual  and  due  to  be  subject  to  set-off. 

70  AM.  DEC.  047,  MITCHEIili  v.  REED,  9  CAIi.  204. 
What  constitutes  an  estoppel. 

Cited  in  Bergtholdt  v.  Porter  Bros.  Co.  115  Cal.  681,  46  Pac.  738,  holding 
mortgagee  of  goods,  consenting  to  sale  thereof,  estopped  to  maintain  foreclosure 
to  prevent  delivery  to  purchaser;  McGee  v.  Stone,  9  Cal.  600,  holding  that 
purchasers  of  mining  companies  with  knowledge  of  prior  agreement  as  to  bound- 
ary line  of  claims,  are  estopped  from  denying  line;  Kinney  v.  Whiton,  44  Conn. 
262,  ^6  A.  R.  462,  holding  that  bystander,  overhearing  declaration  and  acting 
upon  it,  cannot  set  up  estoppel  against  party  making  declaration;  Ayer  v. 
Younker,  10  Colo.  App.  39,  51  Pac.  218  (dissenting  opinion),  on  estoppel  by 
declarations  of  third  person. 

Cited  in  reference  notes  in  80  A.  D.  172,  on  facts  working  estoppel;  85  A.  D. 
171,  on  doctrine  of  estoppel  in  pais. 

Cited  in  note  in  84  A.  D.  675,  on  effect  of  husband's  allowing  wife  to  retain 
and  use  her  personalty  as  her  own. 
—  Estoppel  by  declarations. 

Cited  in  Witty  v.  Southern  P.  Co.  76  Fed.  217,  holding  deputy  sheriff  stating 
on  day  after  arrest  that  he  would  not  claim  reward,  estopped  from  claiming 
it;  Horn  v.  Cole,  51  N.  H.  287,  12  A.  R.  Ill,  5  Legal  Gaz.  50,  holding  owner  of 
goods  preventing  attachment  by  claiming  title  in  another,  estopped  to  claim 
title  in  himself  after  attachment  for  other's  debt;  Wolff  v.  Hawes,  105  Ga. 
153,  31  S.  E.  425,  holding  wife  estopped  to  claim  insolvent  husband  liable  after 
stating  that  purchases  were  made  on  her  own  account. 

Cited  in  reference  notes  in  73  A.  D.  202,  on  estoppel  to  deny  one's  own  acts 
and  admissions;  73  A.  D.  308,  on  admissions  as  estoppel;  83  A.  D.  349,  on 
estoppel  of  party  making  declaration  to  deny  its  truth;  83  A.  D.  526,  on  effect 
of  one  inducing  a  party  to  purchase  property  of  third  person  on  his  right  to 
set  up  prior  title  in  himself  against  the  purchaser;  97  A.  D.  369,  on  estoppel  to 
claim  property  by  declaring  it  to  belong  to  another;  55  A.  S.  R.  319,  on  creation 
of  estoppel  by  declaration  acted  on. 

Cited  in  note  in  13  L.R.A.  271,  on  necessity  for  false  representations  in 
estoppel. 

Diapproved  in  Brickley  v.  Edwards,  131  Ind.  3,  30  N.  E.  708,  holding  maker 
of  note  not  estopped  by  answer  to  inquiry  in  letter  that  note  was  all  right  to 
8et  up  defense  against  third  person,  not  addressee  in  letter,  purchasing  note  in 
reliance  thereon. 

70  AM.  DEC.  650,  GERKE  v.  CALIFORNIA  STEAM  NAV.  CO.   0  CAIi. 

251. 
Admissibility  of  agent's  declarations  as  part  of  res  gestae. 

Cited  in  Garfield  v.  Knight's  Ferry  &  Table  Mountain  Water  Co.  14  Oal.  35, 
holding  that  declarations  of  agent,  to  be  admissible  against  principal,  must 
constitute  part  of  res  gestae;  Meyer  v.  Virginia  &  T.  R.  Co.  16  Nev.  341,  holding 
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that  declarations  of  defendant's  agent  in  charge  of  station  and  warehouse  at 
time  plaintiff's  goods  were  burned  therein,  as  to  cause  of  fire,  are  inadmissible. 

Cited  in  note  in  52  A.  D.  312,  as  to  when  declarations  of  agent  are  admissible 
against  principal. 
Negligence  as  question  of  law  or  fact. 

Cited  in  reference  notes  in  80  A.  D.  53,  on  whether  negligence  question  of  law 
or  fact;  81  A.  D.  284,  on  negligence  being  question  of  fact;  74  A.  D.  469, 
on  what  facts  and  circumstances  constitute  negligence  as  question  of  law. 
When  action  on  the  case  maintainable. 

Cited  in  Fleming  v.  Lockwood,  36  Mont.  384,  122  A.  S.  R.  375,  14  L.R.A.(N.S.) 
628,  92  Pae.  962,  holding  case  not  trespass  proper  action  for  injuries  to  land  by 
seepage  from  irrigation  ditch. 
Liability  for  Injuries  from  use  of  one's  own  property. 

Cited  in  reference  note  in  78  A.  D.  185,  on  liability  of  railroad  company  for 
fires  started  by  locomotives. 

Cited  in  note  in  53  A.  D.  370,  on  injuries  to  another's  property  through  use 
of  one's  own. 

70  AM.  DEC.  655»  McMIIiliAN  y,  RICHARDS,  0  CAIj.  365. 
Nature  of  mortgage. 

Cited  in  London  &  S.  F.  Bank  v.  Dexter  Horton  &  Co.  61  C.  C.  A.  615,  126 
Fed.  593;  Warner  Bros.  Co.  v.  Freud,  138  Cal.  651,  72  Pac.  345,— denying 
mortgagee's  legal  title  to  premises;  Bludworth  v.  Lake,  33  Cal.  255;  Jackson 
V.  Lodge,  36  Cal.  28;  Mack  v.  Wetzlar,  39  Cal.  247;  Williams  v.  Santa  Qara 
Min.  Asso.  66  Cal.  193,  5  Pac.  85;  Savings  &  L.  Asso.  v.  McKoon,  120  Cal.  177, 
52  Pac.  305;  Everett  v.  Buchanan,  2  Dak.  249,  8  N.  W. '31,— holding  that 
mortgage  is  not  conveyance  and  vests  no  title  in  mortgagee;  Nagle  v.  Macy, 
9  Cal.  426;  Haflfley  v.  Maier,  13  Cal.  13;  Johnson  v.  Sherman,  15  Cal.  287,  76 
A.  D.  481;  Fogarty  v.  Sawyer,  17  Cal.  589;  Dutton  v.  Warschauer,  21  Cal.  609, 

82  A.  D.  765;  Holland  v.  Silver  Bow  County,  15  Mont.  460,  27  LJR.A.  797,  39 
Pac.  575, — holding  that  mortgage  is  mere  security  for  debt;  Holland  v.  Silver 
Bow  County,  15  Mont.  460,  27  L.R.A.  797,  39  Pac.  575,  holding  that  no  interest 
in  land  subject  to  taxation  is  created  by  mortgage. 

Cited  in  reference  notes  in  73  A.  D..  656,  on  nature  of  mortgage  or  foreclosure 
thereof  and  of  equity  of  redemption;  73  A.  D.  682,  on  mortgage  as  mere  security 
for  payment  of  debt;  79  A.  D.  360,  on  rule  of  some  states  that  mortgage  is  mere 
security  and  not  conveyance;  81  A.  D.  639,  on  mortgage  being  mere  security; 

83  A.  D.  396,  on  mortgage  as  mere  lien;   84  A.  D.  510,  on  lien  of  mortgage. 
Cited  in  notes  in  76  A.  D.  488,  on  equity  doctrine  of  mortgage  prevailing 

in  California;  7  L.RA.  275,  on  theory  that  mortgage  of  realty  is  mere  security. 
-^As  incident  to  debt. 

Cited  in  Willis  v.  Farley,  24  Cal.  490;  Ladue  v.  Detroit  &  M.  R.  Co.  13  Mich. 
380,  87  A.  D.  759, — holding  that  debt  is  principal  and  land  is  incident. 

Cited  in  reference  note  in  78  A.  D.  718,  on  mortgage  as  chose  in  action  and 
mere  incident  of  debt. 
Right  to  possession  of  mortgaged  premises. 

Cited  in  Lord  v.  Morris,  18  Cal.  482,  holding  mortgagee  not  entitled  to 
possession  either  before  or  after  default;  Semple  v.  Bank  of  British  Columbia, 
5   Sawy.   88,   Fed.  Cas.  No.  12,659,  holding  that   title  remains  in   mortgagor 
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until  conveyance  is  made  by  officer  authorized  to  make  sale;  Witherell  v.  Wiberg, 
4  Sawy.  232,  Fed.  Cas.  No.  17,  917;  Western  U.  Teleg.  Co.  v.  Ann  Arbor  R.  Co.  33 
C.  C.  A.  113,  61  U.  S.  App.  741,  90  Fed.  379,— holding  that  title  and  right  of 
possession  of  mortgagor  continues  until  foreclosure  and  sale;  Kidd  v.  Teeple, 
22  Cal.  255,  holding  that  mortgagee  does  not  confer  right  to  possession,  except 
as  result  of  foreclosure  and  sale;  Pueblo  &  A.  Valley  R.  Co.  y.  Beshoar,  8  Colo. 
32,  5  Pac.  639,  holding  that  mortgagee  has  lien  merely  and  if  not  entitled  to 
possession,  cannot  maintain  action  of  trespass  for  damages;  Norfor  v.  Busby, 
19  Wash.  450,  53  Pac.  715,  holding  that  under  statute  modifying  common  law 
mortgage  to  mere  security,  receiver  cannot  be  appointed  pending  foreclosure  on 
mere  default. 

Cited  in  note  in  76  A.  D.  232,  on  title  to  mortgaged  premises. 
Nature  of  foreclosure  of  mortgage. 

Cited  in  notes  in  76  A.  D.  550-566,  on  nature  of  foreclosure  of  mortgage; 
68  A.  S.  R.  354,  on  litigation  of  paramount  titles  in  foreclosure  suit. 
Nature  of  equity  of  redemption. 

Cited  in  Martens  v.  Gilson,  13  Nev.  489,  on  equity  of  redemption  as  real  and 
beneficial  estate  in  land. 

Cited  in  reference  note  in  93  A.  D.  112,  on  nature  of  mortgagor's  equity  of 
redemption. 
Payment  or  release  of  debt  as  discharging  security. 

Cited  in  reference  notes  in  82  A.  D.  59,  on  payment  of  debt  as  extinguishment 
of  mortgage  securing  it;  86  A.  D.  267,  on  payment  of  mortgage  debt  as  ex- 
tinguishment of  mortgage;  38  A.  S.  R.  445,  on  payment  or  release  of  debt  as 
discharging  mortgage;  51  A.  S.  R.  689,  on  payment  of  the  debt  as  discharge  of 
mortgage  lien;  54*  A.  S.  R.  300,  on  effect  of  payment  of  mortgages. 

Cited  in  note  in  18  E.  R.  C.  574-577,  on  release  of  debt  as  discharge  of  all 
securities   for   same   and   necessity   of   reconveyance   to   revest   legal  estate   in 
mortgagor. 
Right  to  strict  foreclosure  of  mortgage. 

Cited  in  note  in  20  L.RA.  371,  in  what  states  right  to  strict  foreclosure  of 
mortgage  is  in  force. 
Right  of  redemption  from  execution  sale. 

Cited  in  Lloyd  v.  Hoo  Sue,  5  Sawy.  74,  Fed.  Cas.  No.  8,432,  holding  that 
assignee  in  bankruptcy  may  redeem  property  of  bankrupt  sold  on  execution 
without  paying  unsatisfied  balance  of  judgment;  Simpson  v.  Castle,  52  Cal. 
644,  holding  that  grantee  of  mortgagor,  pending  time  for  redemption  is  entitled 
to  redeem,  without  paying  deficiency  judgment;  Parker  v.  Dacres,  130  U.  S. 
41,  32  L.  ed.  848,  9  Sup.  Ct.  Rep.  433;  Stout  v.  Macy,  22  Cal.  647,— holding  that 
sale  under  execution  issued  on  judgment  rendered  in  action  to  foreclose  mortgage 
is  subject  to  redemption,  same  as  sale  on  execution  on  other  judgment;  Cum- 
mings  V.  Coe,  10  Cal.  529;  Bennett  v.  Wilson,  122  Cal.  509,  68  A.  S.  R.  61,  55 
Pac.  390, — holding  that  junior  creditor  under  void  judgment  has  no  right  to 
redeem;  Rice  v.  Kelson,  57  Iowa,  115,  10  N.  W.  335,  holding  that  holders  of 
judgment  liens,  not  made  parties  in  foreclosure  of  superior  mortgage,  have  their 
right  of  redemption. 

Cited  in  reference  note  in  100  A.  D.  88,  on  rights  of  grantee  of  equity  of 
redemption. 

Cited  in  notes  in  81  A.  D.  462,  on  judgment  debtor's  right  to  redeem  property 
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sold  on  execution;  55  A.  S.  R.  105,  on  subsequent  agreements  between  mortgagor 
and  mortgagee  to  waive  or  release  equity  of  redemption. 
Title  of  purchaser  at  foreclosure  sale. 

Cited  in  Baldwin  v.  Howell,  45  N.  J.  Eq.  519,  15  Atl.  236,  holding  that  pur- 
chaser at  foreclosure  sale  takes  title  which  mortgagee  had  under  which  pro- 
ceedings were  instituted. 

Cited  in  reference  notes  in  40  A.  S.  R.  357,  on  purchaser's  rights  at  foreclosure 
sale;   78  A.  S.  R.  847,  on  lien  of  mortgagee  purchasing  on  foreclosure  for  less 
than  judgment. 
Rights  of  purchaser  on  execution  sale. 

Cited  in  Riley  v.  Nance,  97  Cal.  203,  31  Pac.  1126,  holding  title  of  purchaser 
under  execution  on  judgment  in  attachment  superior  to  that  of  purchaser  on 
foreclosure  of  mortgage  given  by  grantee  of  attachment  debtor. 

Distinguished  in  Pollard  v.  Harlow,  138  Cal.  390,  71  Pac.  454,  holding  purchaser 
on  execution  sale,  assignee  under  statute  of  rights  of  judgment  debtor. 
Effect  of  clause  in  decree  foreclosing  equity  of  redemption. 

Cited  in  Montgomery  v.  Tutt,  11  Cal.  307,  holding  that  clause  in  decree  fore- 
closing equity  of  redemption  is  useless  formula,  which  does  not  enlarge  effect 
of  decree,  or  rights  of  purchaser. 
Validity  of  power  of  sale  in  mortgage. 

Cited  in  First  Nat.  Bank  v.  Bell  Silver  &  Copper  Min.  Co.  8  Mont.  32,  19 
Pac.   403,   holding  that   power   of   sale   in   mortgage,   authorizing   sale   without 
first  obtaining  decree  of  foreclosure,  is  not  nullity. 
When  Judgment  debtor  divested  of  title. 

Cited  in  Page  v.  Rogers,  31  Cal.  293,  holding  that  legal  title  does  not  pass  to 
purchaser  on  execution  sale  until  delivery  of  sheriff's  deed;  Hays  v.  Merchants* 
Bank,  10  Wash.  573,  39  Pac.  98,  holding  that  judgment  debtor  until  after  time 
to  redeem  realty  sold  on  execution,  is  holder  of  legal  title  and  is  to  be  treated 
as  owner. 

Cited  in  reference  note  in  81  A.  D.  462,  as  to  when  purchaser  at  execution  sale 
IB  clothed  with  legal  title. 
When  sheriff's  deed  on  foreclosure  takes  effect. 

Cited  in  Goodenow  v.  Ewer,  16  Cal.  461,  76  A.  D.  540;  People's  Sav.  Bank 
v.  Hodgdon,  64  Cal.  95,  27  Pac.  938, — holding  that  sheriff's  deed  on  foreclosure 
takes  effect  from  date  of  mortgage. 

Cited  in  reference  note  in  82  A.  D.  573,  as  to  whether  sheriff's  deed  relates 
back  to  time  of  sale. 
Effect  on  senior  Judgment  of  sale  under  Junior  judgment. 

Cited  in  reference  note  in  82  A.  D.  123,  as  to  whether  lien  of  senior  judgment 
is  lost  by  sale  of  premises  under  junior  judgment  and  execution. 
Extinguishment  of  Judgment  lien  by  sale  under  prior  lien. 

Cited  in  First  Nat.  Bank  v.  Hendricks,  134  Ind.  361,  53  N.  E.  10,  holding  that 
sale  under  superior  and  paramount  tax  lien  extinguishes  judgment  lien  and 
gives  purchaser  clear  title  free  from  all  liens  on  his  receiving  deed  from  sheriff. 
Conveyance  by  judgrment  debtor. 

Cited  in  McQueeney  v.  Toomey,  36  Mont.  282,  122  A.  S.  R.  358,  92  Pac.  561, 
sustaining  right  of  judgment  debtor,  under  statute,  to  convey  interest  remaining 
after  sale  to  creditor  for  less  than  judgment,  to  another  free  from  claim  of  prior 
deficiency  judgment. 
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Payment  under  protest. 

Cited  in  Justice  v.  Robinson,  142  CaL  199,  75  Pac.  776,  holding  notice  of 
protest  assailing  validity  of  drainage  act,  insufficient  to  show  payment  of  tax 
under  duress;  McMillan  v.  Vischer,  14  Cal.  232,  holding  that  payment  by  re- 
demption, under  statute,  to  sheriff  of  excess  of  money  under  protest,  is  not 
compulsory;  Dear  v.  Vamum,  80  Cal.  86,  22  Pac.  76;  Shane  v.  St.  Paul,  26 
Minn.  543,  6  N.  W.  349;  Peebles  v.  Pittsburgh,  101  Pa.  304,  47  A.  R.  714,  13 
Pittsb.  L.  J.  N.  S.  128,  40  Phila.  Leg.  Int.  241;  Taylor  v.  Hall,  71  Tex.  213,  U 
S.  W.  141, — holding  that  protest  against  payment  does  not  change  its  character 
if  not  in  fact  compulsory. 

Cited  in  reference  note  in  92  A.  D.  568,  on  protest  in  paying  money  as  takiu,:^ 
away  voluntary  character. 

Cited  in  note  in  94  A.  S.  R.  416,  on  purpose  and  effect  of  protest  as  affecting 
duress. 
Recovery  back. 

Cited  in  Falkner  v.  Hunt,  16  Cal.  167,  holding  that  taxes  not  justly  due  and 
paid,  under  protest  may  be  recovered  back  by  suit  against  tax  collector;  Buck- 
nail  V.  Story,  46  Cal.  589,  13  A.  R.  220,  holding  that  true  owner,  paying  under 
protest  in  ignorance  of  law,  assessment  void  on  face  because  made  to  person  not 
owner,  cannot  recover  money  back. 

Cited  in  reference  notes  in  79  A.  D.  184,  on  when  money  is  paid  under  com- 
pulsion and  when  it  may  be  recovered  back;  89  A.  D.  584,  on  compulsory  pay- 
ment justifying  a  recovery. 

Cited  in  note  in  22  A.  R.  520,  as  to  when  amount  paid  on  illegal  tax  can  be 
recovered. 
Necessity  of  protest  to  recovery  back  of  money  paid. 

Cited  in  Meeks  v.  McClure,  49  Cal.  623,  holding  that  no  protest  is  necessary 
to  recover  back  money  illegally  exacted  paid  under  coercion  to  party  for  his 
own  use. 

Cited  in  note  in  45  A.  D.  163,  on  utility  of  protest  when  paying  money  under 
compulsion. 
Property  subject  to  levy. 

Cited  in  De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  9,  91  A.  S.  R.  107,  62  N.  E.  100, 
holding  money  on  deposit  in  bank  not  subject  to  levy  and  sale  on  execution; 
Gregory  v.  Higgins,  10  Cal.  339,  holding  that  indebtedness  of  maker  upon  promis- 
sory note  is  not  subject  of  attachment. 

Cited  in  note  in  55  A.  D.  69,  on  garnishment  of  money  due  on  negotiable  in- 
struments. 

Criticized  in  People  ex  rel.  Ford  v.  Irwin,  14  Cal.  428,  holding  property  in 
which  debtor  has  legal  interest  only,  affected  by  statutory  lien  of  judgment. 
Consummation  of  sheriff's  sale. 

Cited  in  Mullenary  v.  Burton,  3  Cal.  App.  263,  84  Pac.  159,  holding  sheriff's 
sale  not  consummated  until  execution  of  deed. 
Certificate  of  deposit  as  note. 

Cited  in  Mills  v.  Barney,  22  Cal.  240,  holding  that  certificate  of  deposit  stands, 
^s  respects  rights  and  liabilities  of  indorsers,  upon  same  footing  as  note; 
Beans  v.  Emanuelli,  35  Cal.  117,  holding  that  certificate  of  deposit  is  promissory 
note. 

Cited  in  reference  notes  in  78  A.  D.  399,  on  certificate  of  deposit  as  negotiable 
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instrument;  86  A.  D.  788,  on  negotiability  of  certificate  of  deposit  payable  in 
currency;  95  A.  D.  92,  as  to  when  certificate  of  deposit  is  negotiable  instrument. 

Cited  in  note  in  60  A.  D.  681,  on  certificate  of  deposit  as  promissory  note. 
Relief  in  equity  where  remedy  at  law  exists. 

Distinguished  in  Hathaway  v.  Hagan,  64  Vt.  135,  24  Atl.  131,  holding  that 
upon  petition  for  foreclosure,  mortgagor  is  entitled  to  decree  for  overpayment 
resulting  from  payment  of  usurious  interest. 
Effect  on  mortga^  wliere  debt  Is  barred. 

Cited  in  reference  note  in  76  A.  D.  76,  on  effect  on  mortgage  where  debt  is 
barred  by  statute  of  limitations. 
liiabiUty  of  public  officers. 

Cited  in  reference  note  in  90  A.  D.  732,  on  liability  of  public  officers  for  acts 
of  omission  or  nonfeasance. 

70  AM.  DEC.  676,  NASH  ▼.  HERMOSILIiA,  0  OAL.  584. 
Penalty  or  liquidated  damages. 

Cited  in  Savannah  &  C.  R.  Co.  v.  Callahan,  56  Ga.  331,  holding  stipulation 
for  retention  and  forfeiture  of  ten  per  cent  of  price  on  failure  to  execute  terms 
of  contract  a  penalty;  Tower  v.  Elder,  77  111.  452,  holding  sum  named  as 
damages  for  breach  of  any  of  several  covenants,  a  penalty,  where  damages  for 
nonperformance  of  some  of  covenants  is  not  measurable;  Kemp  v.  Knicker- 
bocker Ice  C6.  51  How.  Pr.  31,  holding  amount  to  be  paid  for  every  ton  of  ice 
not  accepted  under  contract  of  sale,  a  penalty. 

Cited  in  reference  note  in  99  A.  D.  631,  on  whether  sum  named  in  contract 
to  be  regarded  as  penalty  or  liquidated  damages. 

Cited  in  notes  in  1  A.  D.  338,  as  to  whether  provision  is  one  for  liquidating 
damages  or  one  for  penalty;  65  A.  D.  515,  as  to  when  sum  stipulated  to  be 
paid  for  breach  of  contract  is  deemed  to  be  liquidated  damages;  30  A.  R.  34, 
on  liquidated  damages  and  penalties;  108  A.  S.  R.  52,  on  magnitude  of  sum 
stipulated  as  test  as  between  liquidated  damages  and  penalty;  108  A.  S.  R.  57, 
on  contracts  containing  several  provisions  as  agreements  for  liquidated  damages; 
13  L.RA.  672,  on  distinction  between  liquidated  damages  and  penalty  in  contract. 

70  AM.  DEC.  678,  liAFFAN  v.  XAGLEE,  0  CAL.  662. 
Ril^hts  of  vendee  or  assignee. 

Cited  in  Smith  v.  Phoenix  Ins.  Co.  91  Cal.  323,  25  A.  S.  R.  191,  13  L.R.A.  475. 
27  Pac.  738,  holding  equitable  title  in  vendee  upon  execution  of  valid  contract 
for  sale  of  land;   Fulton  v.  Messenger,  61  W.  Va.  477,  56  S.  E.  830,  hdlding 
option  contract  enforcible  by  assignee. 
Binding  force  of  agreement  In  lease  for  purchase. 

Cited  in  De  Rutte  v.  Muldrow,  16  Cal.  505,  holding  that  privilege  of  purchasing 
during  lease  is  term  of  contract  binding  on  lessor;  Smith  v.  Phoenix  Ins.  Co. 
91  Cal.  323,  25  A.  S.  R.  191,  13  L.R.A.  475,  27  Pac.  738,  holding  tenant  under 
contract  to  purchase  not  bound  to  purchase  after  destruction  of  buildings. 

Cited  in  reference  note  in  86  A.  D.  252,  as  to  what  covenants  in  lease  run  with 
land. 

C^ted  in  note  in  9  A.  D.  202,  on  restraint  upon  alienation. 
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—  Effect  of  transfer  of  lessee's  Interest. 

Cited  in  Menger  v.  Ward,  87  Tex.  622,  30  S.  W.  853,  holding  that  mortgage 
of  premises  by  lessee  does  not  pass  privilege  of  buying  leased  premises. 

Cited  in  note  in  21  L.R.A.  133,  on  transferability  of  option. 
What  constitutes  partnership. 

Cited  in  reference  notes  in  88  A.  D.  669,  as  to  what  constitutes  partnership; 
74  A.  D.  645,  on  sharing  profits  as  constituting  partnership;  77  A.  D.  254,  as  to 
what  business  relations  constitute  partnership;    99  A.  D.   647,   on   sharing  in 
profits  and  losses  as  evidence  of  partnership. 
When  real  estate  Is  partnership  property. 

Cited  in  notes  in  27  L.R.A.  482,  on  real  estate  of  partnership  formed   for 
purchase  and  sale  of  real  estate;   27  L.RA.   486,  on  sufficiency  of  facts  and 
circumstances  to  constitute  real  estate  partnership  property. 
Fidnciary  relation  between  partners. 

Cited  in  reference  notes  in  3  A.  S.  R.  603,  on  relation  of  sole  managing  partner 
to  his  copartner;  34  A.  S.  R.  472,  on  fiduciary  relations  between  partners. 

Cited  in  notes  in  19  E.  R.  C.  597,  on  duty  of  partner  to  act  with  utmost 
good  faith  towards  copartner;  15  E.  R.  C.  457,  on  right  of  one  in  relation  of 
trust  to  gain  advantage  from  trust  property. 

70  AM.  DBO.  089,  AliVERSOX  v.  JONES,   10  CAIi.  0. 
Injunction  against  Judicial  sale. 

Cited  in  Einstein  v.  Bank  of  California,  137  Cal.  47,  69  Pac.  616,  holding 
owner  of  legal  title  entitled  to  enjoin  sale  on  execution  against  grantor  as 
cloud  on  title. 

Cited  in  note  in  30  L.R.A.  107,  on  injunction  against  execution  sale  of  real 
estate  owned  by  third  parties. 
Against  sale  of  wife's  property  on  execution  against  husband. 

Cited  in  Culver  v.  Rogers,  28  Cal.  520,  holding  that  sheriff  will  be  enjoined 
from  selling  homestead  on  execution  for  balance  after  foreclosure  sale,  if 
declaration  of  homestead  is  filed  before  balance  is  docketed. 

Cited  in  reference  note  in  84  A.  D.  673,  on  equitable  protection  of  wife's 
separate  estate  against  husband's  creditors. 

Cited  in  note  in  30  L.R.A.  112,  on  injunction  against  sale  of  wife's  real  estate 
for  husband's  debts. 
Right  of  wife  as  sole  trader  to  acquire  property. 

Cited  in  Camden  v.  Mullen,  29  Cal.  564,  holding  that  wife  may  as  sole  trader 
execute  note  for  purchase  money  of  land. 
—  Bnrden  of  proof  as  to  ownership. 

Cited   in  Adams  v.  Knowlton,  22  Cal.  283,  holding  that  burden  of  proof  is 
upon  wife  to  show  that  realty  was  conveyed  to  her,  as  sole  trader,  as  her  separate 
property. 
Presumption  that  property  is  community. 

Cited  in  notes  in  86  A.  D.  637,  on  presumption  that  real  property  acquired 
during  marriage  is  community  property;  86  A.  D.  639,  as  to  whether  presump- 
tion that  property  is  comm  mity  can  be  rebutted  as  against  bona  fide  pur- 
chaser from  husband;  96  A.  D.  423,  as  to  whether  deed  can  vest  property  as 
separate  estate  in  absence  of  evidence  as  to  source  of  purchase  money. 
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"What  casts  cloud  upon  title. 

Cited  in  Huntington  v.  Central  P.  R.  Co.  2  Sawy.  503,  Fed.  Cas.  No.  6911, 
holding  that  tax  deed,  executed  in  pursuance  of  void  sale,  casts  cloud  upon 
title;  Englund  v.  Lewis,  25  Cal.  337,  holding  that  sale  by  sheriff  on  execution 
against  grantor  casts  cloud  upon  grantor's  title. 

Distinguished  in  Roman  Catholic  Archbishop  v.  Shipman,  69  Cal.  586,  11  Pac. 
343,  holding  that  sale  under  judgment  for  foreclosure  of  lien  would  not  create 
cloud  upon  title  of  owner  of  fee  in  possession,  not  party  to  judgment. 
Jurisdiction  of  equity  to  |ir(*vent  cloud  on  title. 

Cited  in  notes  in  28  A.  D.  441,  442,  on  jurisdiction  of  equity  to  remove  and 
prevent  clouds  on  title;  8  L.R.A.  729,  on  preventative  remedy  in  equity  against 
casting  cloud  on  title. 

70  AM.  DEC.  691,  KENDALL  t.  CLARK,  10  CAL.  17. 
Liability  of  sheriff. 

Cited  in  Johnson  v.  Twichell,  13  N.  D.  426,  101  N.  W.  318,  holding  sheriff 
not  liable  except  for  costs  in  selling  homestead. 

Cited  in  note  in  75  A.  D.  648,  on  liability  of  sheriff  for  selling  homestead 
property. 
Sale  of  homestead  under  execution. 

Cited  in  De  Deffeliz  v.  Pico,  46  Cal.  289,  holding  that  sale  of  homestead  under 
execution  conveys  no  title  to  purchaser. 

Cited  in  reference  note  in  83  A.  D.  218,  on  exemption  of  homestead  from 
forced  sale. 

Cited  in  notes  in  76  A.  D.  518,  on  homestead's  exemption  from  sale  under 
execution;  87  A.  D.  273,  on  sale  of  homestead  under  execution. 
Injunction  against  sale  of  exempt  property. 

Cited  in  reference  note  in  4  A.  S.  R.  32,  on  injunction  against  sale  of  exempt 
property. 

70  AM.  DEC.  692,  PIERCY  T.  SABIN,  10  CAL.  22. 
Abolishment  of  distinction  between  forms  of  action. 

Cited  in  reference  notes  in  79  A.  D.  147,  on  abolition  of  distinction  between 
forms  of  actions  in  California;   5  A.  S.  R.   605,  on  abolishment  by  codes  of 
distinction  between  forms  of  action  at  law  and  suits  in  equity;   27  A.  S.  R. 
739,  on  relief  where  law  and  equity  administered  by  same  court. 
Pleading  of  facts. 

Cited  in  Thomas  v.   Desmond,  63  Cal.   426,  hqjding  that,  in  alleging  facts, 
ultimate  facts  should  be  stated. 
What  constitutes  new  matcer. 

Cited  in  Clazer  v.  Clift,  10  Cal.  303,  holding  that  new  matter  is  that  which 
defendant  must  affirmatively  establish;  Hawkins  v.  Borland,  14  Cal.  413,  holding 
that  proof  by  defendant  that  he  was  not  to  pay  for  cattle,  in  action  for  price 
thereof,  until  fattened  and  slaughtered,  is  not  new  matter;  Michalitschke  Bros, 
v.  Wells,  F.  &  Co.  118  Cal.  683,  50  Pac.  847,  holding  that  contract  limiting 
carrier's  common-law  liability  is  new  matter;  Atchison  &  N.  R.  Co.  v.  Wash- 
bum,  5  Neb.  117,  holding  that  new  matter  is  that  which  would  defeat  cause 
of  action. 
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—  Burden  of  proof. 

Cited  in  Wilson  v.  California  C.  R.  Co.  94  Cal.  176,  17  L.R.A.  685,  29  Pac. 
861,  holding  that  burden  of  proving  new  matter  alleged  as  defense  is  on 
defendant;  Wilson  v.  California  C.  R.  Co.  94  Cal.  166,  17  L.R.A.  685,  29  Pac 
861,  holding  burden  on  carrier  in  action  for  loss  of  goods  to  prove  freedom 
from  negligence,  where  contract  is  admitted  and  answer  alleges  safe  trans- 
portation and  storage  in  warehouse,  where  property  was  burned  without  its 
negligence. 
What  must  be  pleaded. 

Cited  in  Reed  v.  Union  Cent.  L.  Ins.  Co.  21  Utah,  295,  61  Pac  21,  holding 
defense  in  mitigation  of  damages  not  provable  unless  pleaded. 

Cited  in  reference  notes  in  77  A.  D.  583,  on  necessity  of  defendants,  under 
code  system,  either  denying  or  confessing  and  avoiding  facts  alleged;  77  A.  D. 
583,  as  to  what  general  denial  puts  in  issue. 

—  New  matter. 

Cited  in  Coles  v.  Soulsby,  21  Cal.  47;  Moss  v.  Shear,  30  Cal.  467;  Bishop  ▼. 
Stevens,  31  Neb.  786,  48  N.  W.  827;  Prall  v.  Peters,  32  Neb.  832,  49  N.  W. 
767, — ^holding  that  new  matter,  constituting  partial  or  entire  defense,  must  be 
pleaded  in  answer;  Hogen  v.  Klabo,  13  N.  D.  319,  100  N.  W.  847,  holding  evi- 
dence of  new  matter  constituting  counterclaim,  inadmissible  unless  set  up  in 
answfsr. 

Cited  in  reference  note  in  86  A.  D.  100,  on  necessity  of  pleading  new  matter 
in  avoidance. 
What  constitutes  sham  answer. 

Cited  in  Gostorfs  v.  Taafe,  18  Cal.  385;  Greenbaum  v.  Turrill,  57  Cal.  285; 
Stokes  V.  Famsworth,  99  Fed.  836;  Foren  v.  Dealey,  4  Or.  92,-~holding  that  sham 
answers  are  such  as  are  good  in  form,  but  false  in  fact  and  pleaded  in  bad 
faith. 

Cited  in  reference  note  in  65  A.  S.  R.  382,  as  to  when  pleadings  may  be 
stricken  out  as  sham. 

Cited  in  notes  in  72  A.  D.  521,  on  definition  of  sham  plea,  answer,  or  de- 
fense; 113  A.  S.  R.  640,  on  what  constitutes  sham  pleading. 
Right  to  prove  outstanding  title  in  ejectment. 

Cited  in  reference  notes  in  90  A.  D.  497,  on  setting  np  outstanding  title  to 
defeat  ejectment;  43  A.  S.  R.  849,  on  plea  or  answer  in  ejectment  suit. 

Distinguished  in  Dyson  v.  Bradshaw,  23  Cal.  528,  holding  that  defendant  in 
ejectment  may  show  that  plaintiff  has  divested  himself  of  title  before  action. 
Possession  as  sufficient  title  in  ejectment. 

Cited  in  Mooney  v.  Olsen,  21  Kan.  691,  holding  that  prior  possession  with 
claim  of  ownership  will,  in  ejectment,  prevail  over  subsequent  possession  ac- 
quired by  entry  without  lawful  right. 
I>octrlne  of  stare  decisis. 

Cited  in  note  in  27  A.  D.  632,  on  doctrine  of  stare  decisis. 

70  AM.  DEC.  698,  ISAAC  v.  SWIFT,  10  CAL.  71. 
Iiien  of  Judgment  as  creature  of  statute. 

Cited  in  Re  Boyd,  4  Sawy.  262,  Fed.  Cas.  No.  1,746,  holding  that  hen  is  creature 
of  statute  and  must  stand  or  fall  by  statute  which  gives  it;  Creighton  v.  Leeds, 
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9  Or.  215,  holding  that  judgments  rank  upon  after-acquired  property  in  order 
of  date  of  dociceting,  though  execution  on  later  judgment  is  first  issued. 

Cited  in  reference  note  in  94  A.  D.  703,  on  lien  of  judgment  as  creation  of 
statute. 
Extension  of  lien  of  Judgment. 

Cited  in  Savings  &  Trust  Co.  v.  Bear  Valley  Irrig.  Co.  89  Fed.  32,  holding  that 
lien  is  not  extended  by  fact  that  judgment  debtor's  property  is  in  hands  of 
receiver;  Englund  v.  Lewis,  25  Cal.  337,  holding  that  appeal  extends  lien  of 
judgment  until  expiration  of  statutory  period  from  date  of  remittitur;  Myers 
V.  Mott,  29  Cal.  359,  89  A.  D.  49  (dissenting  opinion),  on  necessity  of  express 
statutory  authority  for  extension  of  lien;  Ruth  v.  Wells,  13  S.  D.  482,  79  A.  S. 
R.  902,  83  N.  W.  568,  holding  that  lis  pendens,  in  action  to  enforce  judgment 
lien,  does  not  prolong  lien,  where  action  was  not  reached  for  trial  until  after 
expiration  of  lien;  Newell  v.  Dart,  28  Minn.  248,  9  N.  W.  732;  Miller  v.  Melone. 
11  Okla.  241,  56  L.R.A.  620,  67  Pac.  479,— holding  that  creditor's  bill  being  in 
aid  of  execution  fails,  if,  pending  action,  plaintiflTs  judgment  becomes  dormant 
by  lapse  of  time;  Brier  v.  Traders'  Nat.  Bank,  24  Wash.  695,  64  Pac  831,  holding 
that  revival  of  judgment  does  not  make  lien  continuous,  where  application 
therefor  was  not  made  until  after  expiration  of  lien. 
—  By  execution. 

ated  in  Bagley  v.  Ward,  37  Cal.  121,  99  A.  D.  256;  Sanders  v.  Russell,  86 
CaL  110,  21  A.  S.  R.  26,  24  Pac.  852,— holding  that  levy  does  not  extend  lien  of 
judgment  beyond  statutory  period;  Re  Wiley,  138  Cal.  301,  71  Pac.  441,  holding 
issuance  of  execution  not  iessential  to  continiuince  of  judgment  lien;  Wells  v. 
Bower,  126  Ind.  115,  22  A.  S.  R.  570,  25  N.  E.  603;  Spicer  v.  Gambill,  93  N.  C. 
378, — ^holding  that  levy  before  expiration  of  judgment  lien  does  not  extend  lien 
to  sale  thereafter;  Brown  v.  Hopkins,  101  Wis.  498,  77  N.  W.  1118  (dissenting 
opinion),  on  operation  of  execution  as  extension  of  judgment. 

Cited  in  reference  note  in  99  A.  D.  271,  on  effect  of  suing  out  execution  to 
continue  lien  of  judgment. 

Cited  in  notes  in  51  A.  D.  166,  on  effect  of  suing  out  execution  to  continue 
lien  of  judgment;  58  A.  D.  363,  on  lien  of  judgment  not  continued  by  levy  of 
execution. 

Effect  of  Judgment  becoming  dormant. 

^  Cited  in  Miller  v.  Melone,  11  Okla.  241,  56  L.R.A.  620,  67  Pac.  479,  holding 
creditor's  action  defeated  by  judgment  on  which  it  is  based  becoming  dormant. 

Cited  in  reference  notes  in  5  A.  S.  R.  663,  on  loss  of  lien  where  judgment  not 
revived;  35  A.  S.  R.  590,  on  execution  issued  on  judgment  barred  by  limitations. 
Duration  of  Judgment  lien. 

Cited  in  reference  notes  in  30  A.  S.  R.  200,  on  duration  of  judgment  lien; 
81  A.  D.  281,  on  extent  of  judgment  lien. 
When  Judgment  liens  attach. 

Cited  in  reference  note  in  89  A.  D.  195,  as  to  when  judgment  liens  attach. 

Cited  in  notes  in  76  A.  D.  518,  as  to  when  judgment  lien  attaches  in  Cali- 
fornia ;  38  L.H.A.  248,  on  lien  of  judgment  from  time  of  entry  as  to  conveyance 
made  lifter  beginning  of  term. 
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70  AM.  DEC.   70S,  HAYNES  v.  MEEKS,    10  CAL.    110,  I/atcr  case   In 

Federal  court  in  S  Sawy.  206,  Fed.  Cas.  No.  tt^SttS^ 
Right  of  executor  or  administrator  to  resign. 

Cited  in  reference  note  in  45  A.  S.  R.  924,  on  right  of  executor  or  administra* 
tor  to  resign. 
Jurisdiction  of  probate  courts. 

Cited  in  Townsend  v.  Goi-don,  19  Cal.  188,  holding  that  probate  courts  %re 
courts  of  limited  and  inferior  jurisdiction. 

Cited  in  reference  notes  in  73  A.  D.  366;  83  A.  D.  58,— on  jurisdiction  of 
probate  courts;  75  A.  D.  219,  on  probate  courts  as  courts  of  special  and  limited 
jurisdiction. 
Collateral  attack  on  order  accepting  executor^s  resignation. 

Cited  in  Luco  v.  Commercial  Bank,  70  Cal.  339,  11  Pac.  650,  holding  that 
order  accepting  resignation  of  executor  cannot   be  collaterally  attacked. 
Validity  of  executor's  sale  on  insufliclent  notice. 

Gted  in  Halleck  v.  Moss,  17  Cal.  339,  on  validity  of  sale  by  executor  of  testa- 
tor's personalty  upon  insufficient  notice. 

Cited  in  reference  notes  in  79  A.  D.  555,  on  administrator's  sale  as  affecting 
defects  in  giving  notice;  87  A.  D.  246,  on  validity  of  executor's  or  administrator's 
sale  where  proper  notice  has  not  been  given. 

Cited  in  note  in  76  A.  D.  561,  on  probate  sales  of  realty  in  California  and 
petition  therefor. 
Right  to  sell  decedent's  lands  to  pay  debts. 

Cited  in  reference  note  in  52  A.  S.  R.  269,  on  validity  of  sale  of  decedent's 
land  for  payment  of  debts. 
Right  of  purchaser  at  void  executor's  sale  to  reimbursement. 

Cited  in  Davies  v.  Gaines,  104  U.  S.  386,  26  L.  ed.  757,  holding  that  purchaser 
at  void  executor's  sale  cannot  be  ejected,  without  repayment  of  purchase  money. 

Cited  in  note  in  21  L.R.A.  48,  on  subrogation  of  purchaser  on  void  judicial 
sale. 
Powers  of  foreign  administrator. 

Cited  in  Murphy  v.  Crouse,  135  Cal.  14,  87  A.  S.  R.  90,  66  Pac.  971,  holding 
foreign  executor  without  power  to  assign  stock  of  bank  in  California  as  against 
administrator  with  will  annexed  appointed  in  that  state. 
Validity  of  grant  of  administration. 

Cited  in  reference  notes  in  73  A.  D.  484,  as  to  when  grant  of  administration 
or  probate  of  will  is  void;  73  A.  D.  484,  on  collateral  impeachment  of  regularity 
of  appointment  of  administrator;  85  A.  D.  61,  on  fact  of  death  of  intestate 
and  residence  within  county  necessary  to  give  probate  court  jurisdiction. 

Cited  in  notes  in  79  A.  D.  65,  on  validity  of  grant  of  administration;   33 
A.  D.  242,  as  to  when  probate  of  will  or  letters  of  administration  are  void  for 
want  of  jurisdiction;  81  A.  S.  R.  536,  on  collateral  attack  on  right  of  acting 
administrator,  for  jurisdictional  matters. 
Jurisdiction  to  administer  estates. 

Cited  in  reference  note  in  41  A.  S.  R.  140,  on  jurisdiction  to  administer  estates 
of  decedents. 
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7D  AM.  DEC.  711,  FREMONT  v.  CRIPPEN,   10  CAIj.  312. 
Who  are  bound  by  Judgment. 

Cited  in  reference  note  in  86  A.  D.  622,  as  to  persona  who  are  bound,  by  a 
judgment. 

Who  may  be  dispossessed  under  writ  of  restitution. 

Cited  in  Sampson  v.  Ohleyer,  22  Cal.  200,  holding  that,  under  writ  of  resti- 
tution, landlord,  who,  pending  action  of  ejectment,  was  given  possession  by 
tenant,  may  be  dispossessed. 

Cited  in  note  in  121  A.  S.  R.  379,  on  grantees  and  other  owners  as  parties  in 
forcible  entry  and  detainer. 

Distinguished   in   Fogarty   v.   Sparks,   22   Cal.    142,   holding   thai   person   in 
possession  before  filing  of  lis  pendens  and  without  notice  of  ejectment  cannot  be 
dispossessed  under  writ  of  restitution. 
When  preroicatiTe  writ  will  lie  generally. 

Cited  in  California  P.  R.  Co.  v.  Central  P.  R.  Co.  47  Cal.  628 ;  People  ex  rel. 
Yearian  v.  Spiers,  4  Utah,  385,  10  Pac.  609,— holding  that  prohibition  or  certio- 
rari lies,  when  there  is  no  specific,  adequate,  legal  remedy,  competent  to  afford 
relief  on  the  very  subject-matter  of  petition. 
When  mandamus  lies  generally. 

Cited  in  Bright  v.  Farmers'  Highline  Canal  &  R.  Go.  3  Colo.  A  pp.  170,  32 
Pac.  433,  holding  that  mandamus  runs  to  inferior  tribunal  to  compel  performance 
of  act  which  law  specially  enjoins  as  duty  resulting  from  ofilice,  trust  or  station. 

—  To  public  officer. 

Cited  in  Chumasero  y.  Potts,  2  Mont.  242,  holding  that  mandamus  affords  only 
remedy  to  citizen  who  seeks  to  compel  officer  to  perform  duty  to  public; 
Armstrong  ▼.  Stansel,  47  Fla.  127,  36  So.  762,  holding  mandamus  remedy  to 
compel  sheriff  to  serve  execution;  Coos  Bay  R.  Co.  v.  Wieder,  26  Or.  453,  38 
Pac.  338,  holding  that  mandamus  lies  to  compel  sheriff  to  return  possession 
of  property,  seized  under  second  attachment,  after  taking  by  claimant  under 
replevin  bond;  State  ex  rel.  Clement  v.  Stokes,  99  Mo.  App.  236,  73  S.  W.  254, 
holding  mandamus  remedy  to  compel  constable  to  serve  writ  of  restitution; 
Sessions  v.  Boykin,  78  Ala.  328,  holding  that  mandamus  lies  to  compel  county 
treasurer  to  pay  claim  from  specific  fund,  set  apart  for  that  purpose;  People 
ex  rel.  Carpentier  v.  Loucks,  28  Cal.  68,  holding  that  clerk  of  coiurt  may  be 
compelled  by  mandamus  to  issue  process  for  enforcement  of  judgment,  notwith- 
standing his  liability  of  bond  for  damages. 

Cited  in  reference  note  in  77  A.  D.  59,  on  mandamus  as  remedy  to  compel 
public  functionaries  or  tribunals  to  perform  a  duty. 

Cited  in  notes  in  89  A.  D.  734,  on  mandamus  against  sheriff;  98  A.  S.  R.  872, 
on  mandamus  to  sheriffs  and  constables;  98  A.  S.  R.  867,  on  effect  of  liability 
on  bond  on  right  to  issue  mandamus  against  public  officer. 

—  Officer  of  private  corporation  or  Joint  stock  company. 

Cited  in  Bassett  v.  Atwater,  65  Conn.  355,  32  L.R.A.  575,  32  Atl.  937, 
holding  that  duty  of  president  of  joint  stock  corporation  to  call  special  meeting 
is  enforceable  by  mandamus. 

—  To  quasi  public  corporation. 

Cited  in  Price  v.  Riverside  Land  &  Irrig.  Co.  56  Cal.  431,  holding  mandamus 
proper  remedy  for  enforcing  public  duty  of  water  company  to  furnish  water. 
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EfTect  of  remedy  at  law  on  ri^ht  to  mandamus. 

Cited  in  Babcock  y.  Goodrich,  47  CaL  488;  Raisch  v.  Board  of  Education, 
81  Cal.  542;  State  ex  rel.  Sears  v.  Wright,  10  Nev.  167,  21  A.  R.  721,— holding 
that,  to  supersede  remedy  by  mandamus,  party  must  have  specific,  adequate, 
legal  remedy,  competent  to  afford  relief  on  the  very  subject  matter  of  application ; 
Willard  y.  Superior  Ct.  82  Cal.  456,  22  Pac.  1120  (dissenting  opinion),  on  appeal 
from  conviction  as  superseding  mandamus  to  compel  judge  to  order  attendance 
of  witness;  Metz  y.  Schweitzer,  8  Utah,  184,  80  Pac.  683,  upholding  right  to 
mandamus  by  execution  debtor  to  compel  constable  to  release  all  property 
levied  on  except  sufficient  to  satisfy  execution  as  remedy  at  law  is  insufficient. 

Cited  in  notes  in  87  A.  D.  362,  on  right  to  mandamus  when  there  is  another 
adequate  remedy;  89  A.  D.  731,  on  need  that  no  other  ^idequate  remedy  exists 
to  warrant  mandamus. 

Distinguished  in  State  ex  rel.  Bradley  v.  COne,  40  Fla.  409,  74  A.  S.  R.  150, 
25  So.  279,  holding  that  mandamus  will  not  lie  to  compel  sheriff  to  sell  realty 
levied  upon,  as  relator  has  other  adequate  remedies  at  law. 
—  Criminal  prosecution. 

ated  in  Lake  Erie  &  W.  R.  Co.  v.  State,  139  Ind.  158,  38  N.  E.  596,  as  to 
whether  criminal  prosecution  for  obstructing  public  ditches  will  supersede  remedy 
by  mandamus;  State  ex  rel.  Cutter  v.  Kamman,  151  Ind.  407,  51  N.  R  483, 
holding  that  remedy  by  mandamus  is  not  superseded  by  remedy  by  criminal 
indictment  or  by  recovery  of  penalty  or  forfeiture  in  civil  action  for  neglect  of 
duty. 
Acts  of  quasi  Judicial  officers. 

Cited  in  note  in  79  A.  D.  475,  on  distinction  between  Judicial  and  ministerial 
acts  of  quasi  judicial  officers. 

70  AM.  DEC.  714,  POGARTY  v.  FINLAY,  10  CAIj.  239. 
Object  of  acknowledgment. 

Cited  in  Gordon  v.  San  Diego  County,  108  Cal.  264,  41  Pac.  301,  holding  that 
object  of  acknowledgment  is  to  entitle  instrument  to  be  recorded  and  used  as 
evidence  without  further  proof. 

Cited  in  note  in  108  A.  S.  R.  529,  on  general  nature  and  purposes  of  certifi- 
cates of  acknowledgment. 
Oertiflcate  of  notary  as  evidence. 

Cited  in  reference  notes  in  80  A.  D.  441,  on  certificate  of  notary  as  prima  facie 
evidence  of  facts  set  forth  in  California;  82  A.  D.  108,  on  effect  of  certificate 
of  notary  as  evidence;  54  A.  S.  R.  295,  on  admissibility  in  evidence  of  notarial 
protests. 

Cited  in  note  in  96  A.  D.  607,  on  effect  of  statutes  allowing  protest  of  notes 
and  inland  bills. 
Liability  for  negligence  or  misfeasance  in  taking  acknowledgment. 

Cited  in  Bank  of  Woodland  v.  Oberhaus,  125  Cal.  320,  57  Pac.  1070»  holding 
that  notary  is  liable  for  negligence  in  taking  acknowledgment;  Wabash  R.  Co. 
V.  People,  138  HI.  316,  28  N.  E.  57,  holding  probate  clerk  liable  on  official  bond 
for  falsely  certifying  that  person  acknowledging  forged  mortgage  was  personally 
known  to  him;  People  ex  rel.  Curtiss  v.  Colby,  39  Mich.  466,  holding  that  re- 
covery may  be  had  on  notary's  bond  for  misfeasance  in  certifying  acknowledg- 
ment without  reading  it;    Vandewater  v.  Williamson,  13  Phila.  140,  36  Phila. 
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Leg.  Int.  17,  6  W.  N.  C.  350,  holding  notary  making  protest  not  bound  to  know 
residence  of  parties  to  note. 

ated  in  notes  in  82  A.  S.  K.  880,  on  liability  of  notaries;  82  A.  S.  K.  383, 
on  liability  of  notaries  in  reference  to  acknowledgments;  82  A.  S.  R.  385-386» 
on  liability  of  sureties  on  notary's  bond. 
Presumption  of  value  of  instrument. 

Cited  in  Patterson  y.  Plummer,  10  N.  D.  95,  86  N.  W.  Ill,  holding  value  of 
bank  stock  certificate  presumed  to  be  at  par  under  statute  making  presumptive 
value  of  instrument  that  of  property  to  which  it  entitles  owner. 
Defects  In  acknowledgments  and  certificates  thereof. 

Cited  in  reference  note  in  65  A.  D.  511,  as  to  when  defects  in  acknowledgments 
and  certificates  thereof  are  fatal. 

Cited  in  note  in  41  A.  D.  175,  on  identity  of  party  acknowledging  instrument. 
Sufficiency  of  acknowledgment. 

Cited  in  reference  note  in  83  A.  D.  180,  on  sufficiency  of  acknowledgment  of 
deeds. 
Measure  of  damages  in  action  against  notary. 

Cited  in  note  in  82  A.  S.  R.  388,  on  measure  of  damages  in  action  against 
notary. 

70  AM.  DEO.  717,  CONANT  ▼.  CONANT,   10  CAIi.  249. 
Jui^lsdiction  of  courts. 

Cited  in  Perry  v.  Ames,  26  Cal.  372,  holding  that  district  courts  have  original 
jiu*isdiction  to  issue  writs  of  mandamus;  Courtwright  v.  Bear  River  &  A.  Water 
&  Min.  Co.  30  Cal.  578,  holding  that  district  courts  have  jurisdiction  of  actions 
to  abate  nuisances. 
—  Appellate  Jurisdiction  of  supreme  court. 

Cited  in  History  Co.  v.  Dougherty,  3  Ariz.  387,  29  Pac.  649,  holding  supreme 
court  entitled  to  appellate  jurisdiction  upon  sum  involved  over  $100;  Dumphy 
V.  Guindon,  13  Cal.  28,  holding  that  appellate  jurisdiction  of  supreme  court  in 
cases  of  mere  money  demands  can  be  exercised  only  when  amount  for  which 
suit  is  brought  exceeds  $200;  People  v.  Rosborough,  29  Cal.  415,  holding  that 
appeal  lies  from  judgment  in  an  insolvent  case  to  supreme  court;  Knowles  v. 
Yeates,  31  Cal.  82,  holding  that  supreme  court  has  appellate  jurisdiction  in 
contested  election  cases;  Houghton's  Appeal,  42  Cal.  35,  holding  that  supreme 
court  has  no  appellate  jurisdiction  of  proceeding  to  modify  grade  of  street; 
Sharon  v.  Sharon,  67  Cal.  185,  7  Pac.  456,  holding  that  supreme  court  has  appel- 
late jurisdiction  in  divorce  actions;  Cline  v.  Harmon,  2  Wash.  155,  26  Pac.  269 
(dissenting  opinion),  on  appealability  of  order  of  arrest  in  action  involving 
less  than  $200. 
Allegation  of  adultery. 

Cited  in  reference  notes  in  25  A.  D.  99,  on  allegation  of  aiultery;  84  A.  D. 
168,  on  requisites  of  allegation  of  adultery  as  ground  for  divorce. 
Right  to  divorce. 

Cited  in  McKnight  v.  McKnight,  5  Neb.   (Unof.j   260,  98  N.  W.  62,  holding 
right  to  absolute  divorce  on  ground  of  desertion  within  sound  discretion  of  court. 

Cited  in  reference  note  in  88  A.  D.  501,  on  desertion  as  ground  for  divorce. 

Cited  in  note  in  84  A.  S.  R.  137,  on  loss  of  right  to  divorce  after  once  perfected. 
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Bar  to  action  for  divorce  <— Condonation. 

Cited  in  Bordeaux  v.  Bordeaux,  30  Mont.  36,  75  Pac.  524,  holding  husband 
not  entitled  to  divorce  for  wife's  adultery  on  ground  of  condonation. 

—  Offense  generally  by  complainant. 

Cited  in  Redington  v.  Redington,  2  Colo.  App.  8,  29  Pac.  811;  Alexander  v. 
Alexander,  140  Ind.  555,  38  N.  E.  855;  Handy  v.  Handy,  124  Macs.  394;  Doe  v. 
Roe,  23  Hun,  19;  Church  v.  Church,  16  R.  I.  667,  7  L.R.A.  385,  19  Atl.  244; 
Wass  V.  Wass,  41  W.  Va.  126,  23  S.  E.  537;  Pease  v.  Pease,  72  Wis.  136,  39 
N.  W.  133, — holding  that  court  will  not  grant  relief  to  either  party,  where  each 
has  been  guilty  of  offense,  ground  for  divorce;  Sweasey  v.  Sweascy,  126  Cal. 
123,  58  Pac.  456,  holding  that  relief  will  be  limited  to  separation  and  alimony, 
where  wife,  complainant,  is  (^ilty  of  offense  insufficient  to  constitute  ground 
for  divorce. 

Cited  in  reference  notes  in  5  A.  S.  R.  463,  on  ground  for  divorce  under  Cali- 
fornia Code  pleadable  in  bar;  86  A.  S.  R.  336,  on  mutuality  of  fault  as  defense 
in  divorce  proceedings. 

Cited  in  note  in  15  A.  D.  211-214,  on  misconduct  of  plaintiff  as  defense  to 
divorce  suit. 

—  Adultery  of  complainant. 

Cited  in  Decker  v.  Decker,  95  III.  App.  655,  holding  that  adultery  of  complain- 
ant may  be  pleaded  in  bar  to  action  for  divorce  for  cruelty  and  impotency; 
Eikenbury  v.  Eikenbury,  33  Ind.  App.  69,  70  N.  E.  837,  holding  party  guilty  of 
adultery  not  entitled  to  divorce  on  ground  of  abandonment. 

—  Desertion  by  complainant. 

Cited  in  Stoneburner  v.  Stoneburner,  11  Idaho,  603,  83  Pac  938,  denying 
divorce  for  desertion  to  one  also  guilty;  Wilson  v.  Wilson,  40  Iowa,  230; 
McCannon  v.  McCannon,  73  Vt.  147,  50  Atl.  799, — holding  that  desertion  is  not 
bar  in  recrimination,  unless  continued  long  enough  to  be  ground  for  divorce. 
Inference  of  wilful  desertion  in  divorce  suit. 

Cited  in  reference  note  in  55  A.  S.  R.  117,  on  inference  of  wilful  desertion  in 
divorce  suit. 

70  AM.  DEC.   725,  GREEN  v.  COVIIiliAUD,   10  CAL.  817. 
Construction  of  pleading  against  pleader. 

Cited  in  DeCastro  v.  Clarke,  29  Cal.  11;  Naaon  v.  Lingle,  143  Cal.  363, 
77  Pac.  71;  Draper  v.  Cowles,  27  Kan.  484;  Gibson  v.  Parlin,  13  Neb.  292,  13 
N.  W.  405, — holding  that  pleading  must  be  construed  most  strongly  against 
pleader. 

Cited  in  reference  note  in  7  A.  S.  R.  345,  on  construing  pleading  most  strongly 
against  pleader. 
Construction  of  "good  and  sufficient  deed.*' 

Cited  in  Thompson  v.  Rawley,  14  Or.  199,  12  Pac.  276,  holding  that  grantor 
can  only  perform  contract  to  make  good  and  sufficient  deed  by  making  good  and 
sufficient  title. 

Cited  in  reference  note  in  89  A.  D.  61,  on  sufficiency  of  deed  to  satisfy  covenant 
to  give  good  and  sufficient  deed. 

Cited  in  note  in  11  A.  D.  35,  on  conveyance  satisfying  contract  to  make  good 
and  sufficient  deed. 
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RIffht  to  specific  perfoirinance. 

Cited  in  reference  notes  in  84  A.  D.  155,  on  when  specific  performance  will  be 
refused  for  want  of  title  in  vendor;  95  A.  D.  445,  aa  to  when  specific  performance 
will  not  be  decreed;  97  A.  D.  509,  on  refusing  specific  performance  where  there 
is  no  averment  of  performance  or  offer  to  perform. 

Cited  in  note  in  26  A.  D.  625,  on  necessity  of  averring  performance  or  offer 
thereof  by  plaintiff. 
Denial  of  equitable  relief  for  laches. 

Cited  in  Grattan   v.  Wiggins,  23  Cal.   16,  on  denial  of  equitable  relief  for 
laches;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674,  on  denial  of  injunction  against 
unlawful  diversion  of  water  for  laches. 
—  Specific  performance. 

Cited  in  Giltner  v.  Rayl,  93  Iowa,  16,  61  N.  W.  225,  holding  nonperformance 
of  contract  acquiesced  in  by  delay  in  enforcing  same;  Farley  v.  Vaughn,  11 
Cal.  227,  holding  that  equity  will  not  deny  specific  performance  for  delay  of 
month,  during  which  time  no  change  in  relation  of  parties,  or  value  of  property 
has  happened;  Hicks  v.  Lovell,  64  Cal.  14,  49  A.  R.  679,  27  Pac.  942,  holding 
that  court  will  deny  specific  performance  in  favor  of  party  who  has  unreasonably 
delayed  full  execution  of  contract;  Alexander  v.  Jackson,  92  Cftl.  514,  27  A.  S. 
R.  158,  28  Pac.  593  (dissenting  opinion),  on  denial  of  specific  performance  for 
laches;  Davis  v.  Petty,  147  Mo.  374,  48  S.  W.  944,  denying  specific  performance, 
where  plaintiff  stood  by  for  number  of  years  and  saw  other  party  make  im- 
provements without  objecting;  Weber  v.  Marshall,  19  Cal.  447;  O'Donnell  v. 
Jackson,  69  Cal.  622,  11  Pac.  251;  Requa  v.  Snow,  76  Cal.  590,  18  Pac.  862; 
Wolf  V.  Great  Falls  Water  Power  &  Townsite  Co.  15  Mont.  49,  38  Pac.  115,— 
denying  specific  performance,  where  plaintiff  has  failed  to  perform  on  his  part  - 
for  over  three  years,  or  show  excuse  therefor. 

Cited  in  reference  note  in  33  A.  S.  R.  261,  on  effect  of  laches  in  suit  for  specific 
performance. 

Cited  in  note  in  54  A.  D.  132,  on  laches  as  affecting  right  to  specific  perform- 
ance. 
Wbrn  time  is  of  essence  of  contract. 

Cited  in  Waterman  v.  Banks,  144  U.  S.  394,  36  L.  ed.  479,  12  Sup.  Ct.  Rep. 
646,  holding  that  time  is  essence  of  contract  for  sale  of  mineral  property; 
Steele  v.  Branch,  40  Cal.  3,  holding  general  rule  of  equity  that  time  is  not  of 
essence  of  contract;  Settle  v.  Winters,  2  Idaho,  215,  10  Pac.  216,  holding  time 
essence  of  contract  where  character  of  property  is  liable  to  fluctuations  iii  value; 
Liskey  v.  Snyder,  56  W.  Va.  610,  49  S.  E.  515,  holding  time  made  essence  of 
contract  by  clause  that  contract  void  if  not  performed  within  prescribed  time. 
Liskey  v.  Snyder,  66  W.  Va.  610,  49  S.  E.  515,  holdqing  time  made  essence  of 
contract  for  sale  of  land;  84  A.  D.  155,  on  when  time  is  of  essence  of  contract 
to  convey  land;  8  A.  S.  R.  349,  on  time  as  essence  of  contract  to  convey; 
18  A.  S.  R.  191,  on  stipulations  showing  time  essence  of  contract;  18  A.  S.  R. 
502,  on  time  as  essence  of  contract;  24  A.  S.  R.  24,  on  time  as  of  essence  of 
contract  to  convey  land. 

Cited  in  notes  in  7  A.  D.  492,  as  to  when  time  is  essence  of  contract  in  equity; 
33  A.  D.  645,  on  time  as  of  essence  of  contract. 
Necessity  of  conformity  of  proof  to  pleading. 

Cit«d  in  Clark  v.  Phcenix  Ins.  Co.  36  Cal.  168   (dissenting  opinion),  on  es- 
tablishment of  responsibility  of  party  under  contract  set  out  in  pleading  accord- 
Am.  Dec.  Vol.  X.— 0. 
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ing  to  its  legal  effect  hj  proof  of  contract  modifying  responsibility  as  charged; 
McCord  y.  Scale,  56  Cal.  262,  holding  that  proof  of  partnership  contract  cannot 
sustain  allegations  of  individual  contract;  Murdock  v.  Clarke,  59  Cal.  683, 
holding  cardinal  rule  in  equity  that  allegata  and  probata  must  agree;  Noonao 
v.  Nunan,  76  Cal.  44,  18  Pac.  98,  holding  that  plaintiff,  basing  right  to  accounting 
upon  allegation  of  partnership  is  not  entitled  to  such  relief  upon  proof  of  tenancy 
in  common;  Lillienthal  v.  Anderson,  1  Idaho,  673,  holding  it  unnecessary  for 
plaintiff  to  prove  facts  alleged  in  complaint  and  not  denied  by  answer. 

Cited  in  reference  notes  in  86  A.  D.  100,  on  necessity  of  agreement  between 
allegation  and  proof;  94  A.  D.  403,  on  effect  of  variance  between  proof  and 
cause  of  action  alleged. 
When  contract  is  execntory. 

Distinguished  in  Chater  v.  San  Francisco  Sugar  Ref.  Co.  19  Cal.  219^  holding 
agreement  to  form  commercial  corporation  not  executory. 

70  AM.  DEC.  740,  CARR  T.  CALDWEIilj,   10  CAIi.  880. 
Rights  of  ono  furnishing  purchase  money  of  Iiomestead. 

Cited  in  Acniman  v.  Barnes,  66  Ark.  442,  74  A.  S.  R.  104,.  51  S.  W.  S19, 
holding  that  money  borrowed  for  purpose  of  buying  home  and  so  used  is  pur- 
chase money  within  exception  to  homestead  exemption;  Swift  v.  Kraemer, 
13  Cal.  526,  73  A.  D.  603;  Van  Sandt  v.  Alvis,  109  Cal.  165,  50  A.  S.  R.  25,  41 
Pac.  1014, — holding  that  new  mortgage  upon  satisfaction  of  former  mortgage  on 
homestead  is  change  of  form  of  old  mortgage  and  enforcible  against  wife, 
though  not  signed  by  her;  Van  Ix)ben  Sels  v.  Bunnell,  120  Cal.  680,  53  Pae. 
266,  holding  that  third  person,  furnishing  purchase  money  upon  mortgage  se- 
curity, is  protected  against  liens  between  deed  and  mortgage;  Roby  v.  Bismarck 
Nat.  Bank,  4  N.  D.  156,  50  A.  S.  R,  633,  59  N.  W.  719,  holding  that  mortgage 
for  purchase  money  of  homestead,  deeded  to  wife,  is  valid,  though  not  signed 
by  husband;  Johnson  County  Sav.  Bank  v.  Carroll,  109  Iowa,  564,  80  N.  W. 
683  (dissenting  opinion),  on  right  of  lender  of  money,  not  to  be  used  to  pay 
for  homestead,  to  lien  on  homestead;  Pratt  v.  Topeka  Bank,  12  Kan.  570, 
holding  that,  where  new  mortgage  is  executed  by  husband  alone  to  take  it 
prior  mortgage  for  purchase  money  and  other  indebtedness,  mortgagee  can  en- 
force lien  on  homestead  only  for  portion  representing  purchase  money;  Nichols 
V.  Overacker,  16  Kan.  54,  holding  that  loan  to  husband,  in  occupation  with  wife 
of  homestead,  of  money  to  purchase  same,  is  equivalent  to  so  much  purchase 
money  and  homestead  exemption  cannot  be  set  up  against  enforcement  of 
mortgage,  signed  by  husband  alone;  Mitchell  v.  McCormick,  22  Mont.  249, 
56  Pac.  216,  holding  that  money  judgment  cannot  be  impressed  as  lien  on  home- 
stead without  showing  that  money  was  borrowed  for  purpose  of  buying  home- 
stead, fact  that  money  did  buy  homestead  being  insufficient. 

Cited  in  reference  note  in  85  A.  D.  513,  on  homestead  right  being  subordinate 
to  that  of  vendor  for  purchase  money. 

Cited  in  notes  in  81  A.  D.  497;  87  A.  D.  257,— on  validity  of  mortgage  by 
husband  alone  to  secure  purchase  money  of  homeptead;  99  A.  D.  576,  on  right 
of  third  party  loaning  money  for  purchase  of  homestead  to  claim  vendor's  lien; 
46  A.  S.  R.  386,  on  liability  of  homestead  for  borrowed  purchase  money; 
86  A.  S.  R.  179,  on  lien  for  money  paid  for  homestead  by  third  person; 
86  A.  S.  R.  181,  on  lien  for  money  borrowed  to  pay  purchase  price  for  homestead. 
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Subrogation  to  rights  of  mortgagee. 

Cited  in  Chaffe  y.  Oliver,  39  Ark.  531,  holding  that  one,  paying  money  to  dis- 
charge incumbrance  upon  invalid  security  for  same  lien,  will  be  subrogated  to 
old  one;  Guy  v.  Du  Uprey,  16  Cal.  195,  76  A.  D.  518,  holding  that  stranger, 
voluntarily  paying  another's  mortgage,  without  taking  assignment  thereof, 
is  not  entitled  to  be  subrogated  to  mortgage;  Shaffer  v.  McCloskey,  101  Cal. 
576,  36  Pac.  196,  holding  that  one,  forced  to  pay  another's  mortgage  to  protect 
his  own  interest,  is  entitled  to  be  subrogated  to  mortgage;  Home  Sav.  Bank 
V.  Bierstadt,  168  111.  618,  61  A.  S.  R.  146,  48  N.  £.  161,  holding  that  person, 
paying,  at  mortgagor's  request,  first  mortgage  before  due,  will  be  subrogated 
to  rights  of  first  mortgagee;  Straman  v.  Rechtine,  58  Ohio  St.  443,  51  N.  £.  44, 
holding  that  lender  of  money  to  be  used  in  payment  of  mortgage  on  realty  is 
subrogated  to  rights  of  mortgagee;  Hicks  v.  Morris,  57  Tex.  658,  holding  that 
note  and  mortgage  for  money  borrowed  to  prevent  sacrifice  of  homestead  for 
unpaid  purchase  money  subrogates  holder,  when  money  is  applied  in  paying  off 
lien,  to  rights  of  original  vendor;  Lamb  v.  Mason,  50  Vt.  345,  holding  that 
judgment  creditor,  to  protect  rights  under  levy,  paying  purchase  money  mort-  ' 
gage  on  homestead,  is  subrogated  to  rights  of  mortgagee. 

Cited  in  reference  note  in  85  A.  D.  513,  on  when  mortgagee  of  homestead 
subrogated  to  vendor's  rights. 

Cited  in  note  in  99  A.  S.  R.  489,  on  right  to  subrogation  to  rights  enforceable 
against  homestead. 
What  is  debt  against  estate. 

Cited  in  Lusk  v.  Patterson,  2  Colo.  App.  306,  30  Pac.  253,  holding  that  debt 
contracted  by  administratrix  is  not  debt  against  estate. 
Administrator  as  party  to  action  against  estate. 

Cited  in  Kelsey  v.  Welch,  8  S.  D.  255,  66  N.  W.  390,  holding  that  administra- 
tor is  ordinarily  necessary  party  defendant  in  action  which  will,  if  successfully 
maintained,  result  in  judgment  prejudicial  to  estate. 
New  mortgage  as  assignment  of  old. 

Cited  in  reference  note  in  73  A.  D.  605,  on  execution  of  new  mortgage 
simultaneously  with  payment  of  first  mortgage  as  assignment  of  first  mortgage. 

70  AM.  DEC.  742,  EMERIC  v.  GILMAN,  10  CAL.  404. 
Collection  of  Judgment  against  mnnieipality. 

Cited  in  People  v.  San  Francisco,  28  Cal.  429,  holding  mandamus  proper 
remedy,  where  supervisors  refuse  to  act  on  claim  against  county;  Sharp  v. 
Contra  Costa  County,  34  Cal.  284,  holding  that  judgment  against  county  has 
effect  only  of  converting  disputed  into  audited  claim;  Oklahoma  Agri.  A  Mechanic- 
al Collcjre  v.  Willis,  6  Okla.  593,  40  L.R.A.  677,  52  Pac.  921,  holding  that 
execution  cannot  be  issued  against  agricultural  and  mechanical  college,  which 
id  quasi  public  corporation;  People  ex  rel.  Post  v.  San  Joaquin  Valley  Agri. 
Asso.  151  Cal.  797,  91  Pac.  740,  holding  that  property  of  district  agricultural 
association,  used  to  carry  on  purposes  for  which  it  was  formed,  is  exempt  from 
execution;  Emery  County  v.  Burresen,  14  Utah,  328,  60  A.  S.  R.  898,  37  L.R.A. 
732,  47  Pac.  91,  holding  judgment  against  coimty  audited  claim  enforceable  by 
mandamus. 

Cited  in  reference  note  in  60  A.  S.  R.  902,  ou  enforcement  of  claims  against 
counties. 
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Cited  in  notes  in  18  A.  D.  204,  on  nonliability  of  counties  to  garnishment; 
G8  A.  D.  297,  on  enforcement  of  judgments  against  counties. 

—  From  private  property  of  inhabitants. 

Cited  in  Rees  v.  Watertown,  86  U.  S.  107,  22  L.  ed.  72,  6  Phila.  Leg.  Gaz. 
273,  holding  that,  although  mandamus  to  command  city  to  levy  tax  to  pay 
judgment  proved  unavailing  federal  court  cannot  subject  taxable  property  in 
city  to  assessment  to  pay  judgment;  Campbellsville  Lumber  Co.  v.  Hubbert, 
50  C.  C.  A.  435,  112  Fed.  718,  holding  constitutional  act  authorizing  judgments 
against  taxpayers,  to  be  lien  on  their  property,  to  collect  judgment  on  county 
bonds;  Lyon  v.  Elizabeth,  43  N.  J.  L.  158,  holding  that  private  property  of 
inhabitants  of  city  cannot  be  seized  on  execution  against  city. 

Cited  in  notes  in  39  A.  D.  753,  on  right  to  levy  execution  against  school 
district  on  individual  property;  41  A.  D.  156,  on  liability  of  individual  estate 
of  inhabitants  of  town  for  satisfaction  of  corporate  debt. 

—  From  property  of  municipality. 

Cited  in  Hart  v.  Burnett,  15  Cal.  530,  holding  that  lands  of  city  are  not  sub- 
ject of  seizure  and  sale  under  execution. 

Disapproved  in  State  ex  rel.  Courter  v.  Buckles,  8  Ind.  A  pp.  282,  52  A.  8.  R. 
476,  35  N.  E.  846,  holding  that  execution  may  issue  on  judgment  against  county 
and  may  be  levied  upon  its  property,  not  needed  for  governmental  or  public 
purposes. 

—  From  funds  in  treasury. 

Cited  in  Rose  v.  Estudillo,  39  Cal.  270,  holding  that  funds  raised  for  other 
purposes  cannot  be  applied  to  claim  against  county;  Emery  County  v.  Burresen, 
14  Utah,  328,  60  A.  S.  R.  898,  37  L.R.A.  732,  47  Pac.  91,  holding  that  judgment 
against  county  is  collectible  only  from  funds  in  treasury. 
Bfandamus  to  compel  levy  of  taxes  to  meet  obligations. 

Cited  in  note  in  98  A.  S.  R.  883,  on  mandamus  to  compel  levy  of  taxes  to 
meet  obligations.  • 

70  AM.  DEC.  746,  FUIiLER  v.  HUTCHINGS,  10  CAL.  53S. 
Ktght  to  recover  on  gamblinip  note. 

Cited  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  159,  119  A.  S.  R.  164,  9 
L.R.A.(N.S.)  568,  88  Pac.  708,  11  A.  &  E.  Ann.  Cas.  609,  holdn^g  note  given  for 
gambling  debt,  unenforceable. 

Cited  in  reference  notes  in  78  A.  D.  548,  on  validity  of  note  for  money  won 
at  gaming;  10  A.  S.  R.  84,  on  validity  of  contracts  involving  wagers,  gambling, 
etc. 

Cited  in  notes  in  119  A.  S.  R.  174,  on  defenses  to  notes  and  other  obligations 
given  for  gambling  debts,  as  between  original  parties;  119  A.  S.  R.  175,  on 
defenses  to  notes  and  other  obligations  given  for  gambling  debts  as  against 
assignees  with  notice;  119  A.  S.  R.  176,  on  defenses  to  notes  and  other  obliga- 
tions given  for  gambling  debts,  as  against  bona  fide  holders. 
Recovery  of  gambling  stakes. 

Cited  in  Dauler  v.  Hartley,  178  Pa.  23,  36  Atl.  867,  on  recovery  of  money 
staked  on  result  of  wager. 
Rights  of  holder  of  negotiable  paper  transferred  after  maturity. 

Cited  in  notes  in  46  L.R.A.  765,  on  illegal  consideration  as  defense  to  negotia- 
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ble  paper  transferred  after  maturity;  46  L.R.A.  809,  on  rights  of  holder  of  check 
transferred  after  maturity  or  dishonor. 
Rights  of  bona  fide  holder. 

Cited  in  Famous  Shoe  &  Clothing  Co.  v.  Crosswhite,  124  Mo.  34,  46  A.  S.  R. 
424,  26  L.R.A.  568,  27  &  W.  397,  holding  bona  fide  purchaser  of  check  from 
fraudulent  transferee  entitled  to  recover  thereon  against  maker  where  bank 
refused  payment  at  latter*s  direction;  Bedell  v.  Herring,  77  Cal.  572,  11  A.  S.  R. 
307,  20  Pao.  129,  holding  that  maker  cannot,  as  against  bona  fide  indorsee  for 
value  before  maturity  without  notice,  sustain  defense  that  note  was  procured 
by  fraud. 

Cited  in  notes  in   11  A.   S.  R.   309,  on  protection   of  bona   fide  holder  of 
negotiable  paper  before  maturity;  10  L.R.A.  679,  on  right  of  indorsee  of  note 
obtained  by  false  representations. 
Burden  of  proving  good  faith  in  taking  note. 

Cited  in  Le  Toumeux  y.  Gilliss,  1  Cal.  App.  546,  82  Pac.  627,  holding  that, 
npon  proof  that  consideration  of  note  was  illegal,  burden  is  on  holder  to  show 
himself  bona  fide  holder;  Landauer  v.  Sioux  Falls  Improv.  Co.  10  S.  D.  205, 
72  N.  W.  467,  holding  burden  upon  indorsee  to  shtfw  himself  bona  fide  holder 
after  evidence  that  note  unlawfully  put  into  circulation;  Pana  v.  Bowler,  107 
U.  S.  529,  27  L.  ed.  424,  2  Sup.  a.  Rep.  704;  Shain  v.  Goodwin,  46  Fed.  564; 
Graham  v.  Larimer,  83  Cal.  173,  23  Pac.  28^, — ^hoIding  that,  when  maker  has 
proved  that  consideration  for  note  is  illegal,  burden  is  on  indorsee  to  prove  that 
he  took  it  for  value  and  without  notice. 

Cited  in  reference  notes  in  80  A.  D.  386,  on  burden  upon  plaintiff  when  fraud 
or  irregularity  is  shown  in  inception  of  negotiable  instrument  of  showing  that 
he  is  holder  on  good  faith  for  value;  93  A.  D.  451,  on  burden  of  proof  of  bona 
fide  holding  by  indorsee  of  note  fraudulent  or  illegal  at  inception. 

Cited  in  notes  in  11  A.  S.  R.  323,  on  burden  of  proof  as  to  bona  fide  ownership 
of  negotiable  instrument;  119  A.  S.  R.  178,  on  presumptions  as  to  bona  fides  of 
notes  and  other  obligations  given  for  gambling  debts;  17  L.R.A.  328,  on  burden 
of  proof  of  bona  fide  holding  after  proof  of  fraud  or  illegality  in  inception  of 
negotiable  instrument. 
Presumption  of  validity  of  consideration  for  check. 

Cited  in  reference  note  in  79  A.  D.  300,  on  presumption  that  cheek  is  given 
on  valid  consideration. 
Negotiability  of  check. 

Cited  in  note  in  26  LJI.A.  571,  on  negotiability  of  check. 
"When  promissory  note  Is  Invalid. 

Cited  in  note  in  7  LJEI.A.  705,  on  when  promissory  note  is  invalid. 
Surprise  as  ground  for  new  trial. 

Cited  in  Allen  v.  Chambers,  18  Wash.  341,  51  Pac.  478,  holding  surprise  not 
ground  for  new  trial;  Cook  v.  Pierson,  22  Cal.  160,  holding  that  surprise  at 
testimony  of  witness  in  stating  certain  conversation  incorrectly  is  insufficient 
to  authorize  new  trial. 

Cited  in  reference  note  in  78  A.  D.  518,  on  surprise  as  ground  for  new  trial. 

70  AM.  DEC.  748,  WHITNEY  v.  HIGGINS,  10  CAIi.  547. 
€k>nclusivenes8  of  Judgment. 

Cited  in  Kaston  v.  Storey,  47  Or.  150,  114  A.  S.  R.  912,  80  Pac.  217,  holdmg 
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one  acquiring  title  to  property  after  filing  of  lis  pendens  bound  by  judgment 
although  not  party  to  foreclosure. 

Cited  in  reference  notes  in  82  A.  D.  658,  on  persons  as  io  whom  judgment  is 
binding;  75  A.  D.  771,  on  conclusiveness  of  judgments  as  to  matters  put  in  issue 
only;  77  A.  D.  658,  on  conclusiveness  of  judgments  against  parties  and  privies; 
81  A.  D.  632,  on  judgments  being  binding  upon  parties  and  privies  only;  31 
A.  S.  R.  217,  on  conclusiveness  of  judgment. 
Kales  governing  enforcement  of  mechanic's  liens. 

Cited  in  reference  note  in  78  A.  D.  709,  on  rules  governing  proceedings  to  en- 
force mechanics'  liens. 
Parties  to  foreclosure  of  mortgage  or  mechanic's  lien. 

Cited  in  Fleming  v.  Prudential  Ins.  Co.  19  Colo.  App.  126,  73  Pac.  752, 
holding  beneficiary  in  trust  deed  not  necessary  party  to  foreclosure  of  mechanic's 
lien;  Goodenow  v.  Ewer,  16  Cal.  461,  76  A.  D.  540;  holding  owner  of  equity  in- 
dispensable party  to  valid  foreclosure  of  mortgage;  Horn  v.  Jones,  28  Cal.  194, 
holding  party,  who  has  no  interest  in  mortgaged  property  at  commencement 
of  foreclosure  but  who  buys  pendente  lite,  after  tiling  of  lis  pendens,  not  a 
necessary  party;  Montgomery  v.  Tutt,  11  Cal.  307;  Carpentier  v.  Brennan,  40 
Cal.  221, — holding  that  subsequent  incumbrances  are  not  necessary,  though  proper 
parties,  to  foreclosure  of  mortgage;  Wakefield  v.  Van  Dorn,  53  Neb.  23,  73 
N.  W.  226,  holding  that,  where  two  contractors  by  separate  contracts  furnish 
labor  and  materials  for  improvement  on  realty,  one  is  necessary  party  to  fore- 
closure of  mechanic's  lien  by  other;  Rosina  v.  Trowbridge,  20  Nev.  105,  17 
Pac.  751,  holding  that  foreclosure  of  mechanic's  lien  is  subject  to  same  rules  as 
foreclosure  of  mortgage,  as  respects  parties. 

Cited  in  reference  notes  in  82  A.  D.  401,  on  proper  parties  in  proceedings  to 
enforce  mechanics'  lien;  85  A.  D.  506,  on  whether  subsequent  purchasers  and 
encumbrances  necessary  or  proper  parties  in  foreclosure  suits;  97  A.  D.  540, 
on  necessary  and  proper  parties  to  foreclosure  proceedings;  99  A.  D.  109,  on 
proper  parties  to  foreclosure  suit  and  effect  of  decree  on  those  not  made  parties; 
30  A.  S.  R.  574,  on  parties  defendant  in  foreclosure  suit. 

Cited  in  note  in  76  A.  D.  550,  567,  on  necessary  parties  to  proceedings  to 
foreclose  mortgage. 
—  Right  to  inter\'ene. 

Cited  in  Van  Winkle  v.  Stow,  23  Cal.  457,  holding  that,  after  commencement 
of   proceeding  to  enforce   mechanic's   lien,   persons   having   mortgage   lien   have 
no  right  to  intervene. 
Klght  of  redemption. 

Cited  in  American  Loan  &  T.  Co.  v.  Atlanta  Electric  R.  Co.  99  Fed.  313; 
Gamble  v.  VoU,  15  Cal.  507, — holding  that  subsequent  mortgagee,  if  not  made 
party,  has  right  to  redeem;  Toulumne  Redemption  Co.  v.  Sedgwick,  15  Cal. 
515;  Gaines  v.  Childers,  38  Or.  200,  63  Pac.  487,— holding  that  persons  holding 
liens  on  property  affected  by  mortgage  or  median ic's  lien  are  not  indispensable 
parties  to  suit  to  foreclose,  but  decree  does  not  cut  off  tlieir  right  to  redeem; 
Eldridge  v.  Wright,  55  Cal.  531,  on  difference  between  redemption  right  before 
foreclosure  and  statutory  right  to  redeem  from  judgment. 

Cited  in  reference  notes  in  75  A.  D.  517,  on  effect  of  foreclosure  and  sale  of 
mortgaged  premises  on  right  of  redemption  of  grantee  of  mortgagor,  who  was 
not  made  a  party;   99  A.  D.  108,  on  right  of  junior  mortgagee  and  others  to 
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redeem;   70  A.  S.  R.  93,  on  right  to  redeem  from  mortgage;    72  A.  S.  R.  268, 
on  judgment  creditor's  right  to  redeem  from  foreclosure  sale. 
When  strict  foreclosure  mulntainttblc. 

Cited  in  South  Omaha  Sav.  Bank  v.  Levy,  1  Neb.  (Unof.)  255,  95  N.  W.  603, 
holding  that  strict  foreclosure  does  not  lie  at  suit  of  mortgagee  against  mort- 
gagor holding  legal  title. 

Cited  in  note  in  20  L.R.A.  372,  in  what  states  right  to  strict  foreclosures  of 
mortgage  is  in  force. 
liaw  of  lis  pendens. 

Cited  in  note  in  56  A.  S.  R.  857.  on  the  law  of  lis  i)endens. 

70  AM.  DEC.   754,  PEOPLE  EX  REL.  McKUNE  v.  WlSLIiER,   11  CAL. 
49. 

Followed  without  discussion  in  People  v.  Wells,  11  Cal.  329. 
Validity  of  election  as  order  there  for. 

Cited  in  Robertson  v.  State,  109  Ind.  79,  10  N.  E.  582  (dissenting  opinion), 
on  necessity  of  conformity  to  law  to  validity  of  election;  People  ex  rel.  Lynch 
V.  Budd,  114  Cal.  168,  34  L.R.A.  46,  45  Pac.  1060;  Douglas  County  v.  Keller, 
43  Neb.  635,  62  N.  W.  60;  Sawyer  v.  Haydon,  1  Nev.  75;  State  ex  rel.  Everding 
V.  Simon,  20  Or.  365,  26  Pac.  170, — holding  that  election,  to  be  valid,  must  bu 
held  in  pursuance  of  some  law  authorizing  it,  in  force  at  time;  0*Laughlin  v. 
Kirkwood,  107  Mo.  App.  302,  81  S.  W.  512,  holding  election  .not  invalidated 
by  failure  to  designate  polling  places  until  week  before;  Croxton  v.  Truesdel, 
75  S.  C.  418,  56  S.  E.  43,  holding  election  not  validated  by  postponement  to 
make  up  required  period  after  publication  of  notice. 

Cited  in  notes  in  90  A.  8.  R.  65,  on  irregularities  in  holding  election  which 
will  avoid  it;  27  A.  D.  110,  on  effect  of  irregularities  as  to  notice  of  election  of 
trustees  of  church. 

—  Necessity  of  notice  or  proclamation. 

Cited  in  People  v.  Hoge,  55  Cal.  612  (dissenting  opinion),  on  validity  of 
election  without  notice;  State  v.  Carroll,  17  R.  I.  591,  23  Atl.  907,  holding  that 
failure  to  give  required  statutory  notice  of  second  election,  where  first  election 
results  in  no  choice,  invalidates  election;  Kenfield  v.  Irwin,  52  Cal.  164,  holding 
special  election  for  state  controller,  held  without  executive  proclamation  designat- 
ing time,  void. 

CSted  in  reference  note  in  80  A.  D.  74,  on  necessity  of  giving  notice  of  election. 

Cited  in  notes  in  81  A.  D.  405;  90  A.  S.  R.  67,— on  necessity  of  notice  of 
election;  83  A.  D.  750,  on  necessity  for  notice  or  proclamation  of  election; 
120  A.  S.  R.  795,  on  necessity  of  notice  or  proclamation  of  election  to  fill  vacancy. 

—  Sufflclency  of  order  or  notice. 

Cited  in  Marsden  v.  Harlocker,  48  Or.  90,  120  A.  S.  R.  786,  85  Pac.  328, 
holding  order  for  election  void  when  signed  by  members  of  court  at  home  instead 
of  when  officially  convened;  People  ex  rel.  Lee  v.  Prewett,  124  Cal.  7,  56  Pac. 
619,  holding  election  of  trustees  valid  though  notice  does  not  specify  that 
vacancies  existed  in  office  of  trustees. 

—  Effect  of  insufficiency  of  notice. 

Cited  in  George  v.  Oxford  Twp.  16  Kan.  72,  holding  election  to  authorize 
issue  of  municipal  bonds,  held  without  sufficient  notice,  is  void;  Voss  y.  Ter* 
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rell,  12  Tex.  Civ.  App.  439,  34  S.  W.  170  (dissenting  opinion),  on  validity  of 
election  under  local  option  law,  on  notice  insufficient  under  general  election  law. 
—  Place  of  posting  notice. 

Cited,  in  Ex  parte  Kennedy,  23  Tex.  App.  77,  3  S.  W.  114,  holding  it  no  objec- 
tion to  validity  of  election  imder  local  option  law  that  two  of  five  notices  re- 
quired by  law  to  be  posted  in  dounty  were  posted  in  single  precinct. 
Who  Diay  order  election. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Martin,  12  Cal.  409,  holding  that  board 
of  supe^isors  cannot  order  special  election  to  fill  vacancy  in  office  of  countv 
judge. 
Mandatory  statutes. 

Cited  in  State  v.  Martin,  83  Mo.  App.  55,  holding  provision  of  statute  rela- 
tive to  notice  of  election  under  local  option  law,  mandatory;  State,  Morgan, 
Prosecutor,  v.  Gloucester  County,  44  N.  J.  L.  137,  holding  that  in  special 
election,  where  time  and  place  are  not  fixed  by  law,  direction  to  give  notice  is 
mandatory;  Wendel  v.  Durbin,  26  Wis.  390,  holding  statute  requiring  person 
who  serves  summons  to  indorse  thereon  date  of  service,  etc.,  mandatory. 

Cited  in  note  in  12  LJEI.A.  357,  as  to  when  provisions  of  statute  are  directory. 

Distinguished  in  State  ex  rel.  Bates  v.  Thayer,  31  Neb.  82,  47  N.  W.  704, 
holding   statute    requiring    governor    to    issue    proclamation    for    election,    not 
mandatory. 
Compelling  issuance  of  election  proclamation. 

Cited  in  People  ex  rel.  Lynch  v.  Budd,  114  Cal.  168,  34  L.K.A.  46,  45  Pae. 
1060,  denying  mandamus  to  compel  governor  to  call  election  to  fill  office  of 
lieutenant  governor  after  vacancy. 
liCgislative  power  over  elections. 

Cited  in  Lehman  v.  McBride,  15  Ohio  St.  573  (dissenting  opinion),  as  to 
wh^her  statute  permitting  voting  by  soldiers-  in  military  service  applies  to 
voting  without  the  state. 

70  AM.  DEC.  769,  BUTTE  CANAL  A  DITCH  CO.  v.  VAUGHN,   11  CAL. 

148. 
Right  to  reclaim  water  <*onTeyed  into  stream. 

Cited  in  Paige  v.  Rocky  Ford  Canal  &  Irrig.  Co.  83  Cdl.  84,  21  Pac.  1102; 
Mayberry  v.  Alhambra  Addition  Water  Co.  125  Cal.  444,  54  Pac.  530,— holding 
that  owner  may  reclaim  from  channel  artificial  increment  to  natural  flow  of 
stream;  Malad  Valley  Irrig.  Co.  v.  Campbell,  2  Idaho,  411,  18  Pac.  52,  as  to 
whether  one  can  bring  water  from  independent  source  into  appropriated  stream 
and  use  channel  to  conduct  such  water  to  another  point,  to  be  there  diverted 
and  used;  Druley  v.  Adam,  102  HI.  177,  holding  that  person,  conveying  water 
by  artificial  means  into  stream,  cannot  reclaim  water  after  it  has  entered  upon 
land  of  another. 

Cited  in  reference  note  in  3  A.  S.  R.  891,  on  right  afterwards  to  use  water 
turned  into  natural  stream. 

Cited  in  note  in  51  LJIJL  930,  on  use  of  natural  stream  to  convey  appropriat- 
ed water. 

Distinguished  in  Schulz  v.  Sweeny,  19  Nev.  359,  3  A.  S.  R.  888,  11  Pac.  253, 
holding  that  w^ter,  discharged  from  wood  flume  into  stream  to  get  rid  of  il» 
is  abandoned  and  cannot  be  reclaimed. 
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Rights  of  prior  appropriator  of  water. 

Cited  in  Lobdell  v.  Simpson,  2  Nev.  274,  90  A.  D.  537;  Atchison  v.  Peterson, 
20  Wall.  507,  22  L.  ed.  414;  Union  Mill.  &  Min.  Co.  v.  Daugbei^,  81  Fed.  73; 
Barnes  v.  Sabron,  10  Nev.  217, — ^holding  that  first  appropriator  has  right  to 
insist  that  water  flowing  in  stream  shall  be  subject  to  his  reasonable  use  to  full 
extent  only  of  his  original  appropriation ;  Salt  Lake  City  v.  Salt  Lake  City  Water 
&  Electrical  Power  Co.  24  Utah,  249,  61  L.R.A.  643,  67  Pac.  672,  holding  prior 
appropriator  having  right  to  change  point  of  diversion  not  entitled  to  deny  right 
of  subsequent  appropriator  to  take  water  near  head  gate  until  arrangements  for 
change  made. 

Cited  in  reference  notes  in  76  A.  D.  479,  on  prior  appropriator 's  rights  in 
water  of  running  stream;  90  A.  D.  541,  on  rights  of  prior  appropriator  of 
water. 

Cited  in  notes  in  43  A.  D.  281,  on  what  constitutes  valid  appropriation  of 
water  of  stream  affording  rights  of  prior  appropriator  for  mining  or  similar 
purposes;  43  A.  D.  282,  on  rights  in  general  of  prior  appropriator  of  water 
of  stream;  10  LJt.A.  487,  on  rule  of  prior  appropriation  of  water;  30  L.RJL 
265,  on  abandonment  or  loss  of  rights  of  prior  appropriators  of  water;  30  L.R.A. 
672,  on  extent  and  limitation  of  right  of  prior  appropriation  of  water. 
—  For  irrigation. 

Cited  in  Cole  v.  Richards  Irrig.  Co.  27  Utah,  205,  101  A.  S.  R.  962,  75  Pac. 
376;  Kirk  v.  Bartholomew,  3  Idaho,  367,  29  Pac.  40, — ^holding  prior  appropriator 
of  water  for  irrigation  purposer  entitled  to  water  so  used;  Kirk  v.  Bartholomew, 
3  Idaho,  367,  29  Pac.  40,  holoing  prior  appropriator  of  water  for  irrigation, 
entitled  to  water  so  appropriated,  necessary  to  proper  irrigation  of  his  land, 
as  against  subsequent  locators. 
Rights  of  one  saving  water  previously  wasted. 

Cited  in  Malad  Valley  Irrig.  Co.  v.  Campbell,  2  Idaho,  411,  18  Pac.  62,  hold- 
ing irrigating  company  saving  water  of  creek  previouely  wasted,  protected  in 
rights  thereto;  Pomona  Land  &  Water  Co.  v.  San  Antonio  Water  Co.  152  Cal. 
618,  93  Pac.  881,  holding  water  saved  from  seepage  not  to  be  considered  in 
determining  amount  used  under  contract. 
Burden  of  proof  as  to  amount  of  water  diverted. 

Cited  in  Herriman  Irrig.  Co.  v.  Butterfield  Min.  &  Mill.  Co.  19  Utah,  453, 
51  L.R.A.  930,  57  Pac.  537,  holding  that  burden  is  upon  person,  diverting  water 
from  prior  appropriated  stream,  of  showing  that  he  diverted  only  amount  of 
water  which  he  conveyed  into  stream;  Herriman  Irrig.  Co.  v.  Keel,  25  Utah, 
96,  69  Pac.  719,  holding  one  turning  water  from  land  into  natural  channel  re- 
taking same  lower  down,  bound  to  show  that  more  than  share  was  not  used. 
Right  to  use  natural  depressions  in  diverting  water. 

Cited  in  McCall  v.  Porter,  42  Or.  49,  70  Pac.  820;  Lower  Tule  River  Ditch  Co. 
V.  Angiola  Water  Co.  149  Cal.  496,  86  Pac.  1081, —  holding  one  appropriating 
water  of  stream  entitled  to  use  natural  depression. 

Cited  in  note  in  60  A.  S.  R.  806,  on  mode  of  diversion  of  water  by  appro- 
priator. 
Effect  of  improvements  on  extent  of  riglit  to  use  water. 

Cited  in  Dyer  v.  Cranston  Print  Works  Co.  22  R.  L  606,  48  Atl.  791,  holding 
riparian  proprietor,  constructing  reservoirs  which  use  only  water  which  would 
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naturally  pursue  same  course  to  sea,  not  entitled  to  exclusive  use  of  ad(!itional 
flow  of  water  in  certain  seasons. 
Property  In  water. 

Cited  in  note  in  58  A.  D.  411,  on  nature  and  extent  of  property  in  water. 
What  constitutes  abandonment  of  water. 

Cited  in  notes  in  40  A.  D.  468,  3  A.  S.  R.  89, — on  what  constitutes  abandcm- 
ment  of  water. 

70  AM.  DISC.  774,  JOHNSON  v.  JOHNSON,  11  CAIi.  200. 
What  Is  community  property. 

Cited  in  Davidson  v.  Woodward,  84  C.  C.  A.  495,  156  Fed.  915,  holding  land 
acquired  after  marriage,  presumed  by  statute  to  be  community  property. 

Cited  in  note  in  86  A.  D.  637,  on  presumption  that  real  property  acquired 
during  marriage  is  community  property. 

70  AM.  DEC.   775,  BITTER  v.  SCANNELIi,   11  CAL.   2S8. 
VaUdity  of  execution  sale. 

Cited  in  reference  note  in  76  A.  D.   148,  on  presumption  being  in   favor  of 
regularity  of  sheriiTs  acts  in  selling  property  under  execution. 
Sufficiency  of  officer's  return  on  attaciiment. 

Cited  in  Porter  v.  Pico,  55  Cal.  165,  holding  that  return  upon  attachment  that 
officer  duly  levied  same  is  prima  facie  sufficient;  Brusie  v.  Gates,  80  Cal.  462, 
22  Pac.  284,  holding  that  general  return  by  officer  that  he  attached  certain  de- 
scribed realty  is  insufficient;  Head  v.  Daniels,  38  Kan.  1,  15  Pac.  911,  holding 
that  officer's  return  on  order  of  attachment  that  he  posted  copy  in  conspicuous 
place  on  premises,  without  stating  that  they  were  unoccupied,  is  sufficient; 
Horton  v.  Monroe,  98  Mich.  195,  5*7  N.  W.  109,  holding  that  sheriflTs  return 
to  writ  of  attachment  that,  after  diligent  inquiry,  he  is  unable  to  find  defendant 
named  in  writ,  as  therein  commanded,  is  sufficient;  Sabin  v.  Michell,  27  Or. 
66,  39  Pac.  635,  holding  that  return  of  sherifT  on  writ  of  attachment  is  sufficient, 
if  it  can  be  reasonably  gathered  therefrom  that  requirements  of  law  have  been 
met;  Stoddart  v.  Garnhart,  35  Tex.  267,  holding  that,  in  support  of  sheriff's 
return  on  auxiliary  attachment,  presumptions  will  be  indulged  which  are  not 
admissible  in  favor  of  original  attachments;  City  Nat.  Bank  v.  Cupp,  59  Tex. 
268,  holding  that  sheriff's  return  on  attachment  which  recited  that  writ  was 
levied  on  land  designated  by  return,  pointed  out  as  defendant's  property  by 
certain  person,  is  sufficient. 

Cited  in  notes  in  20  A.  S.  R.  808,  809,  on  sufficiency  of  return  to  attachment. 
Sheriff's  return  as  affecting  title. 

Cited  in  Wilson  v.  Madison,  55  Cal.  5,  holding  title  of  purchaser  at  sheriff's 
sale  not  affected  by  latter's  return;  Hibberd  v.  bmitli,  67  Cal.  547,  56  A.  R. 
726,  4  Pac.  473,  holding  that  title  of  purchaser  at  execution  sale  does  not  depend 
on  sheriff's  return  to  writ;  Southern  California  Fruit  Exch.  v.  Stamra,  9  N.  M. 
361,  54  Pac.  345,  holding  that  court  is  not  deprived  of  jurisdiction  to  render 
judgment  in  rem,  where  levy  of  defendant's  property  has  been  made  under 
valid  writ  of  attachment,  by  failure  of  officer  to  make  return  until  after  judg- 
ment. 

Cited  in  reference  notes  in  73  A.  D.  528,  on  title  of  purchaser  of  real  estate 
at  sheriff's  sale  as  not  depending  upon  return;  74  A.  D.  522,  on  what  purchaser 
at  execution  sale  relies  upon  for  his  title;   76  A.  D.  147,  on  purchaser's  title 
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at   execution   depending   upon   execution   levy,   and   sale;    77   A.  D.   466,   as  to  , 
whether  title  of  execution  purchaser  is  affected  by  sheriff's  return. 
Origrin  and  nature  of  attachment  liens. 

Cited  in  reference  note  in  99  A.  D.  270,  on  origin  and  nature  of  attachment 
liens. 
Officer's  return  as  evidence. 

Cited  in  note  in  29  A.  D.  121,  on  officer's  return  of  execution  as  evidence. 
Amending  slierlfT's  return. 

Cited  in  reference  note  in  5  A.  S.  R.  657,  on  amending  sheriff's  return. 

70  AM.  DEC.   779,  BOURS  v.  ZAOHARIAH,   11   CAL.   281. 
Power  to  amend  certlflcatc  of  acknowledgment. 

Cited  in  Wedel  v.  Herman,  59  Cal.  507,  holding  that  notary  cannot  amend 
his  certificate  of  acknowledgment  of  married  woman;  Durham  v.  Stephenson, 
41  Fla.  112,  25  So.  284,  holding  that  notary  public  cannot  amend  certificate  of 
acknowledgment,  after  acceptance  by  grantee,  or  make  new  one;  Griffith  v. 
Ventress,  91  Ala.  366,  24  A.  S.  R.  918,  11  L.R.A.  193,  8  So.  312,  holding  officer 
taking  married  woman's  acknowledgment  not  entitled  to  correct  same  after  de- 
livery of  conveyance. 

Cited  in  notes  in  52  A.  D.  521,  on  power  of  oflScer  to  amend  improper  certifi- 
cate of  acknowledgment;  52  A.  D.  523,  on  power  of  courts  to  amend  certificate 
of  acknowledgment. 
Nature  of  act  of  taking  acknowledgment. 

Cited  in  Bank  of  Woodland  v.  Oberhaus,  125  Cal.  320,  57  Pac.  1070,  holding 
that  act  of  notary  in  taking  acknowledgment  is  ministerial,  and  not  judicial, 
in  its  nature. 
Sufficiency  of  married  woman's  acknowledgment. 

Cited  in  Wambole  v.  Foote,  2  Dak.  1,  2  N.  W.  239,  holding  acknowledgment 
by  married  woman  not  stating  that  execution  was  free  from  fear  of  husband, 
defective. 

Necessity    of    separate    examination    in    acknowledgment    by    married 
woman. 

Cited  in  Wambole  v.  Foote,  2  Dak.  1,  2  N.  W.  239,  holding  that  examination 
of  married  woman  must  be  separate  and  this  can  only  be  shown  by  certifi- 
cate of  officer  taking  acknowledgment. 
EiTect  of  omission  of  seal  from  notary's  certificate. 

Cited  in  note  in  74  A.  D.  369,  on  eflfect  of  omission  of  notary  to  affix  seal  to 
certificate  of  his  act. 

70  AM.  DEC.  787,  HARDY  v.  HUNT,   11  CAIj.  848. 
Recovery  of  wager. 

Cited  in  Wright  v.  Stewart,  130  Fed.  905,  holding  action  maintainable  for 
money  had  and  received  to  recover  before  race,  money  bet  thereon  by  repre- 
sentation that  race  "fixed;"  Dauler  v.  Hartley,  178  Pa.  23,  35  Atl.  857,  holding 
that  deposit  of  money  with  third  party,  as  stakeholder,  to  be  used  by  broker 
as  margin  for  transactions  in  differences,  can  be  recovered  while  in  hands  of 
stakeholder;  Lewy  v.  Crawford,  5  Tex.  Civ.  App.  293,  23  S.  W.  1041,  holding 
that  party,  placing  wager  on  election  in  hands  of  stakeholder,  can  recover  hia 
money  from  stakeholder  before  its  payment  to  winner. 
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Cited  in  reference  notes  in  89  A.  D.  603,  as  to  whether  money  may  be  reooTered 
back  from  stakeholder's  hands;  89  A.  D.  603,  as  to  whether  money  in 
stakeholder's  hands  may  be  claimed  by  principal  as  against  agent's  attaching 
creditors. 

Cited  in  note  in  6  E.  R.  C.  490,  on  right  of  party  to  recover  money  paid  under 
an  illegal  contract. 

Distinguished  in  Johnston  v.  Russell,  37  Cal.  670,  holding  that  wager  on  elec- 
tion cannot  be  recovered  after  election. 
Proteotlon  to  garnishee  for  payment  of  money. 

Gted  in  Walling  v.  Miller,  15  Cal.  38;  Bellingham  Bay  Boom  Co.  v.  Brisbois, 
14  Wash.  173,  44  Pae.  153, — holding  garnishee,  upon  notice  of  astigument  of 
claim  against  debtor,  bound  to  bring  it  to  attention  of  court  and  is  not  protected 
by  payment  or  judgment  against  himself  as  garnishee. 

Cited  in  notes  in  13  A.  D.  342,  on  garnishee's  defenses;   41  A.  D.  628,  on 
liability  of  garnishee  failing  to  interplead. 
Bstoppel  to  deny  one's  own  acts  and  admissions. 

Cited  in  reference  note  in  73  A.  D.  202,  on  estoppel  to  deny  one's  own  acts 
and  admissions. 
What  invalidates  loan  for  gambling  purposes. 

Cited  in  note  in  1  A.  8.  R.  302,  on  what  will  invalidate  loan  for  gambling 
purposes. 

70  AM.  DEC.  791,  HOUR  v.  BARKEIR,  11  CAL.  89S. 
Power  of  agent  to  pledge  principal's  goods. 

Cited  in  reference  notes  in  70  A.  D.  203,  on  power  of  factor  to  pledge  goods 
consigned  to  him  to  sell;  95  A.  D.  406,  on  factor's  right  to  pledge  principal's 
goods  at  common  law. 

Cited  in  note  in  14  L.R.A.  235,  on  agent's  power  to  pledge  principal's  property 
for  his  own  debt. 
Sufficiency  of  delivery  of  goods  to  pass  title. 

Cited  in  reference  notes  in  75  A.  D.  343,  on  sufficiency  of  constructive 
delivery  of  bulky  articles  to  pass  title;  77  A.  D.  311,  on  constructive  delivery 
of  bulky  and  ponderous  articles;  90  A.  D.  202,  on  giving  order  on  warehouse- 
man as  delivery  of  goods;  48  A.  S.  R.  351,  on  sales  by  delivery  of  order  for 
goods. 
Measuring  and  setting  apart  as  essential  to  perfect  sale. 

Cited  in  reference  notes  in  83  A.  D.  142,  on  necessity  for  measuring  and 
setting  apart  property  to  complete  sale;  82  A.  D.  667,  as  to  whether  ehattel 
must  be  set  aside  and  identified  before  title  passes  by  sale;  83  A.  D.  142,  on 
effect  of  sale  of  given  number  of  cattle  running  at  large  before  separation; 
94  A.  D.  281,  on  necessity  of  measuring  and  setting  apart  goods  to  perfeci 
sale. 
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